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1.  APPLICATIONS  FOR  ACCOUNT. 

account.'0*  645.  In  default  of  appearance  to  a  writ  indorsed  under 
Rule  140,  and  after  appearance  [in  a  case  in  which  the 
preceding  Rules  do  not  entitle  the  plaintiff  to  a  judgment 
or  order  otherwise],  the  plaintiff  may  apply  for,  and  un- 
less the  defendant,  by  affidavit  or  otherwise,  satisfies  the 
Court  or  a  Judge  that  there  is  some  preliminary  question 
to  be  tried,  shall  be  entitled  to  a  judgment  or  order  for  the 
taking  of  the  account  claimed,  by  a  reference  to  any  officer 
to  whom  the  reference  might  be  ordered  at  a  trial,  with 
all  directions  formerly  usual  in  the  Court  of  Chancery  in 
similar  cases.  Con.  Rule  745. 

To  the  same  effect  as  the  Eng.  (1883)  R.  121,  except  that  the  words 
in  brackets  are  new.  The  order  or  judgment  for  an  account  under  this 
Rule  can  only  be  obtained  on  motion. 

Rule  140  provides  for  the  indorsement  of  a  claim  for  an  account 
where  the  plaintiff  desires  to  have  an  account  taken  in  the  first 
instance.  The  present  Rule  provides  for  two  cases ;  first,  default  of 
appearance  ;  in  which  case  the  order  will  be  made  as  of  right  ;  secondly, 
appearance,  in  which  case  the  order  is  to  made  unless  the  defendant 
shows  that  there  is  some  question  which  ought  to  be  tried  first. 

The  writ  should  be  indorsed  under  Rule  140,  or  the  claim  as  in- 
dorsed should  involve  an  account  ;  Re  Gyhon,  29  Ch.  D.  834,  and  notes 
infra. 

The  former  Con.  Rule  247,  of  which  Rule  140  is  an  extension, 
provided  only  for  the  indorsement  of  a  claim  for  an  account  "  in 
cases  of  ordinary  accounts  such  as  a  partnership,  or  executorship, 
or  ordinary  trust  account."  A  claim  against  an  executor  for  an 
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account  on  the  footing  of  wilful  default,  is  not  an  ordinary  account,  Rule  645. 
and  therefore,  is  held  not  to  come  within  the  Eng.  Rule:  Re  Bowen, 
20  Ch.  D.  538;  and  it  is  held  that  only  common  accounts  will  be 
directed  to  be  taken,  not  accounts  and  inquiries  the  right  to  which 
depends  upon  the  plaintiff's  making  a  case  for  them  at  the  trial:  Re 
Gylion,  29  Ch.  D.  834;  but  the  present  Rule  would  not  seem  to  be  so 
limited,  and,  moreover,  the  rule  as  to  taking  accounts  on  the  footing 
of  wilful  neglect  and  default  is  different  in  Ontario:  see  infra,  and 
see  Rule  667  (&),  and  notes. 

Before  taking  proceedings  under  this  Rule  in  default  of  appearance 
the  plaintiff  must  file  an  affidavit  of  service  of  the  writ  of  summons 
or  the  notice  in  lieu  thereof:  see  Rule  574. 

The  Rule  applies  not  merely  where  the  plaintiff  claims  an  account 
from  defendant,  but  also  where  the  plaintiff  will  himself  be  the 
accounting  party:  Molony  v.  Molony,  21  L.  R.  Ir.  91. 

Under  the  corresponding  English  Rule,  where  the  account  claimed 
is  an  executorship  or  administration  account,  the  order  made  is  the 
same  as  the  usual  administration  decree  formerly  made  in  Chancery: 
see  Bell  v.  Lowe,  TV.  N.  1875,  229;  1  Charl.  Ch.  Ca.  56^  and  Pratt  v. 
Brown,  cited  in  Dan.  Forms,  3rd  ed.,  206.  Under  such  a  judgment, 
when  pronounced  under  Rule  944,  the  account  may,  in  Ontario,  be 
taken  on  the  footing  of  wilful  neglect  and  default:  see  notes  to  Rule 
944;  and  it  would  seem  that  the  account  might  be  so  taken  when 
ordered  under  this  Rule.  An  account  of  the  amount  due  in  a  fore- 
closure action  may  also  in  England  be  obtained:  Gatti  v.  Webster,  12 
Ch.  D.  771;  and  see  Smith  v.  Davies,  28  Ch.  D.  650;  and  in  such 
cases  any  matter  required  on  further  consideration  as  to  costs  may 
be  proved  by  affidavit:  Beaney  v.  Elliott,  TV.  N.  1880,  99.  An  affidavit 
not  before  the  Chief  Clerk  was  allowed  to  be  read  on  further  direc- 
tions, there  having  been  no  trial:  Re  Michael,  Dessan  v.  Lewin,  52  L.  T. 
609. 

In  Ontario  it  is  not  customary  to  make  orders  for  an  account  under 
this  Rule,  in  mortgage  actions,  a  special  procedure  being  provided 
to  meet  such  cases:  see  Rules  595-6. 

Administration  accounts  are  also  usually  taken  under  other  special 
Rules:  see  Rules  944,  946,  947,  955,  and  Forms  156  and  157.  Where, 
however,  complete  administration  of  the  estate  of  a  deceased  person, 
or  of  a  trust  or  the  winding-up  of  a  partnership,  is  not  desired,  but 
only  an  account,  this  Rule  may  probably  be  usefully  applied:  see 
Leybourne  Popham  v.  Spencer-Brown,  9  Times,  309. 

A  form  of  indorsement  claiming  an  account  in  administration 
actions  is  given  in  the  Appendix,  No.  9  (a-  and  b).  It  was  pointed  out 
in  Gatti  v.  Webster,  12  Ch.  D.  771,  that  the  form  of  judgment  given 
in  Seton,  4th  ed.,  p.  8,  containing  the  following  words:  "  a  Judge  not 
requiring  any  trial  of  this  action  other  than  tfie  hearing  of  this 
application  " — may  not  always  be  appropriate,  and  they  are  not  to 
be  used  indiscriminately,  so  as  to  prejudice  any  issue  that  may  be 
raised  by  the  subsequent  pleadings. 

The  provisions  of  the  Rules  454,  473,  for  enforcing  orders  for  dis- 
covery or  inspection  of  documents,  are  not  applicable  to  the  order 
for  accounts  under  this  Rule:  Pike  v.  Keene,  35  E.  T.  341;  24  W. 
R.  322. 

In  a  redemption  action  an  order  made  unde*  the  corresponding 
English  Rule  is  for  an  account  and  inquiries  only,  and  does  not 
contain  further  directions  equivalent  to  a  general  redemption  decree: 
Clover  v.  Wilts  &  West,  etc.,  Soc.,  32  W.  R.  895;  50  L.  T.  382;  53  L. 
J.  Chy.  622. 
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Rule  646.  This  Rule  is  not  intended  to  enable  parties  upon  a  summary  appli- 
cation to  obtain  what  is  equivalent  to  a  judgment,  but  merely  to  take 
accounts  upon  which  the  Court  can  make  a  judgment:  Clover  v.  Wilts 
etc.,  W.  N.  1884,  110:  see  also  Borthicick  v.  Ransford,  28  Ch  D  79-* 
54  L.  J.  Chy.  569 

The  plaintiff  cannot  apply  for  the  determination  of  questions  at 
issue,  except  where  the  Rules  permit  such  applications:  Borthwick  v. 
Ransford,  supra. 

If  the  right  to  an  account  depends  upon  a  preliminary  question 
which  is  in  dispute,  that  question  must  first  be  decided  in  some  man- 
ner authorized  by  the  Rules,  and  an  account  will  not  be  granted 
unless  it  may  properly  be  ordered  under  Rule  646;  see  Re  GyJion, 
29  Ch.  D.  834  (disputed  question  of  breach  of  trust):  Battlvyany  v. 
Walford,  36  Ch.  D.  276  (plaintiff's  claim  as  a  creditor  disputed):  Dyott 
v.  Neville,  W.  N.  1887,  35. 

A  form  of  summons  from  which  a  notice  of  motion  may  be  framed 
will  be  found  in  Danl.  Forms  (3rd  ed.),  206.  Two  days'  notice  of 
motion  is  all  that  is  necessary,  Rule  348.  It  would  seem  that  the 
motion  may  be  made  in  Court  or  in  Chambers:  see  Ladies'  Tailoring 
Assoc.  v.  Clarkson,  27  C.  L.  J.  501.  If  made  in  Court  it  must  be  set 
down  to  be  heard  at  the  sittings  of  the  Weekly  Court. 

It  would  seem  that  a  statement  of  claim  should,  in  general,  be 
delivered  before  a  motion  is  made  under  this  Rule.  In  Re  Huckiccll. 
David  v.  Button,  W.  N.  1879,  86,  in  an  administration  action,  the- 
motion  was  directed  to  stand  over  until  a  statement  of  claim  was 
delivered.  See  also  Green  v.  Colby,  24  W.  R.  246. 

atelnyence  646.  The  Court  or  a  Judge  may,  at  any  stage  of  the 
stage.  proceedings  in  a  cause  or  matter,  direct  any  necessary  in- 
quiries or  accounts  to  be  made  or  taken,  notwithstanding 
that  some  special  or  further  relief  is  sought,  or  some  issue 
is  to  be  tried,  as  to  which  it  may  be  proper  that  the  cause 
or  matter  should  proceed  in  the  ordinary  manner.  Con. 
Rule  551. 

Identical  with  the  Eng.   (1883)  R.  381. 

A  reference  under  this  Rule  may  be  to  a  Master,  or  other  proper 
officer,  or  to  an  Official  Referee,  under  sec.  28  of  The  Arbitration 
Act  (R.  S.  O.  c.  62).  See  notes  prefixed  to  'Rule  647. 

An  inquiry  was  directed  in  West  London  Dairy  Soc.  v.  Abbott,  li'.l  \Y. 
R.  584;  44  L.  T.  376,  as  to  a  question  of  fact,  leaving  questions  of 
law  for  subsequent  determination;  and  in  Turquand  v.  Wilson.  1  f'h. 
D.  85,  for  taking  of  accounts  of  a  partnership  which  defendant  had 
admitted,  by  answer  filed  before  the  Judicature  Act. 

An  order  may  sometimes  be  made  under  the  combined  authority  of 
this  Rule  and  Bute  617.  See  notes  to  that  Rule  and  Turquund  v. 
U  ;/.so»,  supra;  see  also  Re  Barker's  Estate,  10  Ch.  D.  165-6;  Rolfe'v. 
Mnclaren,  3  Ch.  D.  106;  Rumsey  v.  Reade,  1  Ch.  D.  643. 

An  order  uudor  this  Rule  is  not  proper,  whore  the  issue  in  the 
action  becomes  thus  liable  to  be  tried  on  the  reference;  only  accounts 
subsidiary  to  the  rights  of  the  parties  should  be  directed  to  be  taken: 
(InrnJiam  v.  Skipper,  29  Ch.  D.  566;  see  also  Macdvnald  v.  Piper,  10 
P.  R.  586. 
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By  a  judgment  to  set  aside  a  contract  and  cancel  a  conveyance,  Rule  646. 
an  account  was  ordered  to  bte  taken,  of  moneys  expended  by  the 
plaintiffs  and  received  by  them  in  respect  of  the  purchased  property, 
and  a  lien  was  given  them  for  purchase  money  and  any  balance  on 
the  taking  of  the  accounts.  The  defendants  were  in  liquidation,  and 
had  no  assets  except  the  property.  Taking  of  accounts  was  stayed 
as  a  useless  expense,  because  the  amounts  due  to  the  plaintiffs  must 
in  any  case  exceed  the  value  of  the  property,  with  liberty  to  the 
defendants  to  proceed  with  the  accounts  at  any  time  on  giving 
security  to  abide  by  the  Judge's  order  as  to  costs:  Hop  Exchange,  etc., 
v.  Ass.  of  Land  Financiers,  34  Ch.  D.  195. 

Where  an  action  was  brought  to  obtain  a  declaration  of  plaintiff's 
rights  in  certain  mortgaged  property,  and  to  restrain  a  sale  by  the 
mortgagees,  and  the  plaintiff  obtained  judgment  declaring  his 
rights,  but  the  Court  refused  to  restrain  the  sals,  it  was  held 
that  a  supplementary  order  to  take  the  mortgagees'  account,  tax 
costs  and  ascertain  the  surplus  in  their  hands  after  the  sale  was  pro- 
perly made  under  this  Rule:  Meyers  v.  Hamilton  Provident,  etc.,  15 
P.  P..  39. 

The  motion  may  probably  be  made  either  in  Court  or  Chambers: 
see  Ladies'  Tailoring  Assoc.  v.  Clatrkson,  27  C.  L.  J.  501. 

2.  REFERENCES  TO  REFEREES. 

By  the    Ont.  Judicature    Act,  1881,  equitable    jurisdiction    being  Changes 
given  to  the  High  Court  in  all  its  Divisions,  sections  47  to  50  (E.  S.  ^  juduc 
O.  1887,  c.  44,  ss.  101  to  104;  58  V.  c.  12,  ss.  105-108),  gave  to  the  Act,  1881. 
Court  certain  powers  of  reference  similar  to  those  formerly  possessed 
by  the  Court  of  Chancery,  and  necessary  in  certain  classes  of  cases 
in  that  Court. 

Section  47  gave  the  power  of  referring,  not  the  action,  but  any 
questions  arising  therein,  to  the  proper  officer,  or  to  an  Official 
Referee,  or  to  any  other  person  (if  the  parties  so  agree),  for  inquiry 
and  report;  the  report  to  be  treated  by  the  Court  as  a  report  of  a 
Master  formerly  was  in  Chancery. 

The  Common  Law  Courts  had,  previous  to  the  Ont.  J.  A.  1881, 
power  only  under  R.  S.  O.  1877,  c.  49,  s.  2(5,  to  refer  matters  in  a 
cause  for  report.  Sec.  47  gave  a  new  tribunal,  that  is  to  say,  instead 
of  referring  certain  questions  to  a  Master  for  report,  the  Court  mignt 
refer  questions  to  an  Official  Referee — an  officer  newly  appointed 
with  limited  duties  and  also  defined  powers.  See  Longman  v.  East, 
3  C.  P.  D.  142,  153. 

Sec.  48  gave  powers  which  neither  the  Court  of  Chancery  nor  the 
Common  Law  Courts  possessed  before.  It  gave  authority  to  refer, 
(without,  as  well  as  with,  consent),  to  the  proper  officer,  any  question 
or  issue  of  fact,  or  any  question  of  account,  requiring  a  prolonged 
examination  of  documents  or  accounts,  or  a  scientific  or  local  investi- 
gation, which  could  not  conveniently  be  made  before  a  jury,  or  con- 
ducted by  the  Court  itself  directly,  not  merely  for  report  but  lor 
trial:  Longman  v.  East,  supra. 

A  full  explanation  of  the  original  scope  of  these  sections  and  the 
procedure  thereunder  will  be  found  in  Longman  v.  East,  supra,  quoted 
very  fully,  with  approval,  in  Gumming  v.  Low,  2  Ont.  499. 

The  former  power  of  the  Court  of  Chancery  to  refer  to  a  Master: 
Longman  v.  East  and  Gumming  v.  Low,  supra;  Slack  v.  Midland,  16  Ch. 
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Rule  646.  D.  81;  29  W.  R.  302,  and  the  former  practice  as  to  arbitration  were 
left  unaffected  by  the  Ont.  J.  A.  1881:  Ci'ulksh<ink  v.  Flout  httj 
fsicimming  Baths  Co.,  1  C.  P.  D.  260;  Longman  v.  East,  supra;  Lloyd  v. 
Leicis,  2  Ex.  D.  7;  Gumming  v.  Low,  2  Ont.  499;  and  the  High  Court, 
and  all  its  Divisions,  were  given  the  jurisdiction  formerly  possessed 
by  any  of  the  Courts  consolidated  in  the  High  Court;  sees.  3  and  35. 

Subsequent  Rules  of  Court  (see  Con.  Rules  (1S88)  34,  35,  43,  848 
and  Rule  of  23rd  June,  1894,  No.  1288,)  had  the  effect  of  assimi- 
lating almost  completely  the  procedure  before  Masters  and  Referees, 
the  result  being,  with  possibly  some  slight  differences  as  to  the 
powers  of  a  Referee  (see  Rule  648),  merely  to  increase  the  number  of 
officers  to  whom  references  might  be  directed:  see  Freedom  v.  Van- 
dusen,  15  P.  R.  264;  Colchester  v.  Valad,  24  S.  C.  R.  622,  and  SPC. 
31,  infra,  p.  813. 

The  sections  of  the  Jud.  Acts  above  referred  to  were  repealed  by 
60  Viet.  c.  16,  and,  with  some  modification,  were  made  part  of  The 
Arbitration  Act  (now  R.  S.  O.  c.  62,  ss.  28  et  seq.). 

Rule  647  now  provides  that,  except  by  consent,  the  Court  will  not 
refer  to  arbitration,  so  that  all  references  of  matters  not  disposed  of 
by  the  Judge  at  the  trial  are  referred  either  to  a  Master  (see  Rules 
654-766),  or  to  an  Official  Referee  under  R.  S.  O.  c.  62,  ss.  28-36. 

See  notes  to  Rule  647. 

References  to  Referees  under  The  Arbitration  Act. 

The  following  are  the  provisions  of  The  Arbitration  Act  (R.  S.  O. 
c.  62)  referred  to: — 


Present 
Law. 


Reference 
for  inquiry 
and  report. 


Scope  of 
section. 


References  under  Order  of  Court. 

28.  Subject  to  Rules  of  Court  and  to  any  right  to  have  particu- 
lar cases  tried  by  a  jury,  (a),  the  Court  or  a  Judge  may  refer 
any  question  arising  in  any  cause  or  matter  for  inquiry  and  report 
to  a  Judge  of  the  County  Court  or  to  any  Official  Referee  or  to  a 
special  referee  agreed  upon  by  the  parties.  60  V.  c.  16,  s.  28. 

Substantially  the  same  as  the  former  s.  102  of  R.  S.  O.  1887,  c.  44. 
and  as  sec.  13  of  the  Imp.  Arbitration  Act,  1889  (52  &  53  V.  c.  !!>. 
s.  13). 

(a)  For  such  cases  see  Jud.  Act  (R.  S.  O.  c.  51),  ss.  102,  10G  ;md 
notes,  supra,  p.  140. 

"  Court  or  a  Judge." — The  Master  in  Chambers,  Local  Judges  and 
Local   Masters    have   no  jurisdiction  to  make  an  order  under    rhis 
section:   Union  Loan  Co.  v.  Boomer,  10  P.  R.    630;' Bank  of  ' 
v.  Jennings,  1  C.  L.  T.  170,  except  by  consent:   see  Rules  -!l!.    !.">.  •{'.>. 
and  except  where  a  Local  Judge  has  jurisdiction  under  Rule  47. 

As  to  who  are  Official  Referees,  see  section  141,  supra,  pp.  163-2. 

See  also  Rule  646,  which  provides  further  for  references  to  take 
accounts  or  make  inquiries  at  any  stage  of  proceed ings. 

As  to  the  employment  of  experts,  see  Rule  94. 

Except  by  consent,  the  Court  has  no  power  to  order  a  reform. -o 
under  above  sec.  28  to  any  person  oilier  limn  an  Official  Referee,  or 
the  Judge  of  a  County  Court:  Fetrsfrr  v.  Raleigh,  14  P.  R.  4L".i. 

"Inquiry  and  Report."— In  view  of  other  provisions  of  the  Act, 
these  words  probably  have  a  slightly  ditTerent  signification  in  this 
section  from  that  given  to  them  in  the  English  Act.  The  inquiry 
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intended  is  just  such  a  judicial  inquiry  as  a  Master  would  make  in  Rule  646. 
the  case,  to  ascertain,  as  the  delegate  of  the  Court,_the  rights  of  the  Under 
parties  in  regard  to  the  questions  referred,  and  the  report  is  to  be  Ont.  Act. 
similar  to  that  of  a  Master  and  is  to  have  the  same  effect  given  to  it 
when  filed:  see  sec.  31,  infra,  and  notes. 

The  Eng.   Act    by  sec.    13   (2),   provides   that  the  report   may  be  Under 
adopted  wholly  or  partially  by  the  Court,  and  the  English  authorities  En&- Act- 
seem  to  shew  that  the  report  is  not  an  adjudication  as  to  rights,  nor 
a  statement  of  the  result  of  facts,  but  rather  a  statement  of  the 
facts  themselves,  as  a  jury  might  find  them,  to  enable  the  Court  to 
form  a  judgment  thereon. 

For  example,  it  is  held  in  England  that  the  inquiry  is  not  to  have 
the  same  result  as  a  trial,  and  the  Court  may  adopt  the  report  wholly, 
or  partially,  or  reject  it:  Wenloclc  v.  River  Dee  Co.,  19  Q.  B.  D.  155;  a 
motion  to  the  Court  to  adopt  the  report  is  necessary:  Miller  v.  Pilling, 
9  Q.  B.  D.  738;  and  the  report  must  contain  the  materials  on  wliich 
the  Court  is  to  act:  Longman  v.  East,  3  C.  P.  D.  149,  with  such  facts 
and  particulars  as  may  be  necessary  in  each  case,  to  shew  on  what 
the  report  is  based,  e.g.,  where  damages  have  been  assessed,  the 
amount  and  the  principle  upon  which  the  assessment  has  been  made: 
Mayor  of  Birmingham  v.  Allen,  W.  N.  1877,  190;  where  accounts  have 
been  taken,  not  merely  the  result  of  them,  but  also  which  items  have 
been  allowed,  and  which  disallowed,  should  be  made  to  appear  by  the 
report:  Burrard  v.  Co-Usher,  W.  N.  1882,  11;  30  W.  R.  321;  45  L.  T. 
793;  51  L.  J.  Chy.  223;  18  C.  L.  J.  180;  2  Ont.  165. 

These  cases  are  not  now  authorities  in  Ontario.  The  forerunner  of 
the  obove  section  28  in  the  Ont.  Jud.  Acts  contained  a  clause  similar 
to  the  Eng.  sec.  13  (2),  and  for  a  time  the  English  practice  prevailed 
in  Ontario:  see  Gumming  v.  Low,  2  Ont.  505;  Luney  v.  Essery,  10  P. 
R.  285.  After  the  changes  made  by  the  Rules,  however,  (see  Rules  of 
1888,  Nos.  34,  35,  43,  848,  and  Rules  of  23rd  June,  1894,  No.  1288, 
now  embodied  in  sees.  31  and  33,  infra),  the  practice  became  that 
which  is  observed  in  the  case  of  a  Master's  report:  see  Freeborn  v. 
Vandmen,  15  P.  R.  264;  Colchester  v.  Valad,  24  S.  C.  R.  622. 

"Any  Question  Arising."— Under  this  section  all  that  can  be  What  may 
referred  is  a  question  or  questions  in  the  action,  and  must  be  a 
question  or  questions  which  must  necessarily  be  decided  in  the 
action,  not  such  as  it  may  prove  unnecessary  to  decicTe:  Weed-  v.  Ward, 
40  Ch.  D.  555.  The  whole  action,  facts  and  law,  cannot  be  referred: 
Longman  v.  East,  3  C.  P.  D.  142;  Braginton  v.  Tates,  W.  N.  1880,  150; 
Luney  v.  Essery,  10  P.  R.  285;  Re  Queen  City  Refining  Co.,  10  P.  R. 
415;  nor  the  whole  of  the  issues  in  an  action:  Clarry  v.  B.  N.  Ass.  Co., 
12  P.  R.  357. 

A  question  of  liability,  upon  which  the  right  to  an  account  depends,  Amount  of 
should  be  tried  in  the  usual  way:  Ward  v.  Hall,  W.  N.  1880,  69,  per  damages. 
Cotton,  L.J.;  Clow  v.  Harper,  3  Ex.  D.  198;  Fewster  v.  Rateiffh,  14  P. 
R.  429;  more  especially  if  it  be  a  proper  question  for  a  jury.  Young 
v.   Prittie,   Globe,   19th   April,    1882.      Where  a   question   is   directly 
raised  by  the  pleadings,  and  is  distinctly  presented  to  the  Court  for 
its  decision,   and  evidence  has  been  taken  upon  it,  it  should  not  be 
referred,  but  should  be  disposed  of  by  the  Court:  International  Bridge 
Co.  v.  Canada  Southern  Ry.  Co.,  7  Ont.  App.  266;  Smith  v.  Armitage, 
24  Ch.  D.  727. 

The  question  of  the  amount  of  damages,  as  a  question  in  the  action, 
may  be  referred,  in  the  discretion  of  the  trial  Judge,  but  the  exercise 
of  his  discretion  is  subject  to  review.  Ratte  v.  Booth,  16  P.  R.  185. 
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Rule  646. 


Form  of 
Order. 


The  onus  of  shewing  that  the  discretion  was  wrongly  exercised  is  on 
the  party  objecting:  /&.;  and  generally  speaking  a  reference  as  m 
damages  ought  only  to  be  ordered  in  cases  where  the  inquiry  involves 
questions  of  detail  which  it  would  be  wasting  the  time  of  the  Court 
to  investigate:  Wallis  v.  Bayers,  34  Sol.  Jour.  545,  per  Boweu,  L.J. 

A  form  of  order  of  reference  under  this  section  is  given  in  the 
App.  No.  122.  It  should  express  on  its  face  whether  it  is  an  order 
under  this  section  for  inquiry  and  report,  or  under  sec.  29  for  trial: 
Owmmmg  v.  Low,  2  Ont.  505;  and  see  White  v.  Peto,  W.  N.  188G.  105; 
Wenlock  v.  River  Dee  Co.,  19  Q.  B.  D.  155. 

A  difficulty  has  been  felt  in  England  about  reserving  further  con- 
sideration, but  if  that  cannot  be  done  directly,  the  same  object  K 
where  necessary,  effected  by  making  an  interlocutory  order  of  iv  !'<•;•- 
ence,  and  adjourning  the  further  trial  of  the  action  till  after  the 
report  is  made:  see  Re  Brook,  W.  X.  1880,  187;  on  fur.  Con.  29 
W.  R.  821;  45  L.  T.  172;  17  C.  L.  J.  391;  or  though  the  judgment 
for  the  taking  of  accounts  may  be  a  final  judgment,  a  motion  for 
judgment  in  the  nature  of  a  judgment  on  further  directions  may  be 
made:  Walker  v.  Bunkell,  22  Ch.  D.  722.  This  difficulty  is  not  felf  in 
Ontario,  no  express  reservation  of  further  directions  need  be  m:nU>. 
but  a  motion  for  judgment  upon  the  report  is  made  after  it  has 
become  confirmed,  which  is  in  effect  the  former  motion  for  decree  on 
further  directions. 

Procedure  before  Referee. — This  section  contemplates  an  in- 
quiry by  examination  of  witnesses  and  not  by  the  Referee's  personal 
observation  only:  Baroness  Wenlock  v.  River  Dee  Co.,  19  Q.  B.  D.  155. 

The  practice  and  procedure  generally  before  a  Referee  is  the  same  as 
before  a  Master:  see  Rule  650,  also  Rules  048-053,  499,  and  054-7(51). 

Rule  051  provides  for  the  submission  by  the  Referee,  in  his  report, 
of  questions  for  the  decision  of  the  Court. 

As  to  discovery  before  the  Referee,  see  note  to  Rule  648. 

Report.— The  report  is  subject  to  the  same  rules,  and  should  be 
drawn  in  the  same  form,  as  the  report  of  a  Master,  as  to  which  see 
notes  to  Rule  687. 

The  Master,  if  he  sufficiently  follows  the  direction  of  the  judgment, 
is  not  obliged  to  give  his  reasons  for,  or  to  enter  into  detailed  explana- 
tions of  his  report:  Booth  v.  Jiattt1.  21  S.  C.  R.  637;  and  see  Dunkirk, 
etc.  v.  Lever,  9  Ch.  D.  20,  under  the  English  practice.  Evidence  should 
not  be  stated:  Longman  v.  East,  3  C.  P.  D.  149;  Sovereign  v.  Xororij;)/, 
15  Gr.  559. 

It  is  presumed  that  a  Referee  may.  like  a  Master,  report  specially 
any  circumstances  which  he  deems  necessary  for  the  information  of 
the  Court,  and  that  he  should  do  so  as  to  any  matter  affecting  costs: 
see  Hayes  v.  Hayes,  29  Gr.  90. 

When  the  conduct  of  an  arbitrator  would  invalidate  his  report  the 
like  conduct  on  the  part  of  a  referee  would  \>e  fatal  to  his 
report:  see  Conmce  v.  Canadian  Pacific  Ry.  Co.,  16  Ont.  639. 

The  Referee  should  himself  draw  his  report  and  settle  it  in  the 
presence  of  both  parties:  Knarr  v.  Brisker,  16  P.  R.  363.  where  it 
wns  held  to  be  improper  for  the  Referee  to  delegate  the  drawing  of 
the  report  to  the  solicitor  for  the  successful  party. 

As  to  filing  the  report,  see  sec.  31,  infra,  and  i?w/e'653. 


KEFERENCES  TO  KEFEREES.  809 

Judgment  on  Report. — A  report  under  this  section  formerly  re-  Rule  646. 
quired  to  be  adopted  by  the  Court:  see  Guardians  of  Mansfield  v. 
IVrit/ht,  per  Jessel,  M.R.,  9  Q.  B.  D.  p.  080;  Miller  v.  Pilling,  9  Q.  B. 
D.  738;  but  now,  under  Rules  653  and  709,  and  sec.  31,  infra,  it 
becomes  absolute  at  the  expiration  of  14  days  from  the  filing  unless 
duly  appealed  from.  Judgment  cannot  be  signed  upon  it,  however, 
without  a  motion  for  judgment,  which  is  similar  to  the  former 
motion  for  decree  on  further  directions,  and  the  Referee  cannot  direct 
judgment  to  be  entered  upon  his  report:  see  Rule  048  (1).  The  Jiing. 
practice  is  different  under  Eng.  (1883)  R.  474:  see  dark  v.  Sonncn- 
schein,  25  Q.  B.  D.  226,  404. 

It  was  decided  in  Frceborn  v.  Vandusen,  15  P.  R.  264,  and  Colchester 
v.  Talad,  24  S.  C.  R.  622,  and  has  now  been  made  clear  by  sec.  31, 
infra,  and  Rule  653,  that  the  report  becomes  absolute,  like  a  Master's 
report,  unless  duly  appealed  from,  or  erroneous  on  its  face. 

The  former  decisions  that  the  report  may  be  taken  to  the  Court 
for  judgment  at  once  without  waiting  for  any  lapse  of  time,  and  also 
without  any  motion  to  confirm  it,  and  that  any  party  dissatisfied  with 
the  report  may  move  to  set  it  aside  or  vary  it  at  any  time  before  or 
upon  the  return  of  any  motion  for  judgment  based  upon  it,  no  longer 
state  the  practice:  see  Deacon  v.  Dolby,  W.  X.  1882,  8;  30  W.  R.  317; 
18  C.  L.  J.  180;  Dunkirk  Colliery  v.  Lever,  9  Ch.  D.  23;  Burrard  v. 
Calisher,  W.  N.  1882,  29;  30  W.  R.  540;  46  L.  T.  341;  18  C.  L.  J.  261; 
Re  Brook,  Sykets  v.  Brook,  29  W.  R.  891;  45  L.  T.  172;  17  C.  L.  J. 
391;  Walker  v.  Bunkell,  22  Ch.  D.  722;  Isuney  v.  Esscry,  10  P.  R.  285; 
Miller  v.  Pilling,  9  Q.  B.  D.  738.  In  Hamilton  v.  Tweed,  9  P.  R.  448, 
the  analogy  of  a  Master's  report  was  followed  without  objection  in 
accordance  with  what  is  now,  but  was  not  then,  the  practice. 

Two  clear  days'  notice  of  a  motion  for  judgment  was  formerly"  and 
is  still,  sufficient:  Re  Brook,  supra,  and  Rule  348. 

Appeal  from  Report.— See  R.  S.  O.  c.  62,  sees.  33,  34,  infra,  and 
Rules  709-772,  092  and  notes. 

Costs. — As  to  the  costs  of  references  and  appeals:  see  McCullowjU 
v.  demon:,  20  Ont.  407. 

29.  In  any  cause  or  matter,  Power  to 

(a)  If  all  the  parties  interested  who  are  not  under  dis-  certain 

ability  consent;  or.  cases. 

(I)  If  the  cause  or  matter  requires  any  prolonged 
examination  of  documents  or  any  scientific  or  local 
investigation  which  cannot  in  the  opinion  of  the 
Court  or  a  Judge  conveniently  be  made  before  a  jury 
or  conducted  by  the  Court  or  Judge  directly;  or, 
(c)  If  the  question  in  dispute  consists  wholly  or  in  part 

of  matters  of  account, 

the  Court  or  a  Judge  may  at  any  time  order  the  whole  cause  Imp.  Act, 
or  matter  or  any  question  or  issue  of  fact  arising  therein  [or  49  g  ^  c> 
question  of  account]   to  be  tried  either  before   [a  Judge  of  a 
County  Court  or  before]   a  special  referee  agreed  on  by  the 
parties,  or  before  an  Official  Referee.     60  V.  c.  16,  s.  29. 

The  words  in  brackets  are  not  in  Imp.  Act,  52  &  53"  V.  c.  49,  s.  14, 
and  the  latter  has  at  the  end  "  or  officer  of  the  Court."  In  other 
respects  the  sections  are  substantially  the  same. 

Clause  (o)  was  in  R.  S.  O.  1887,  s.  102.  expressed  to  be  "  without 
such  consent."  The  effect  under  clause  (&)  is  the  same. 
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Rule  646.        Clause  (c)  was  not  in  R.  S.  O.  1887,  s.  102'.  which  also  did  not  ex- 
pressly authorize  the  reference  of  the  "  whole  cause  or  matter  "  for 

trial. 

"  Court  or  a  Judge." — The  Master  in  Chambers,  Local  Judges  and 
Local  Masters  have  no  jurisdiction  to  order  a  reference  under  this 
section:  White  v.  Beemer,  10  P.  R.  531;  Union  Loan  v.  Boomer,  10  P. 
R.  630;  Bank  of  Commerce  v.  Jennings,  7  C.  L.  T.  170;  except  by  con- 
sent: see  Rules  42,  45,  49;  and  except  where  a  Local  Judge  has  juris- 
diction under  Rule  47. 

But  where  the  Master  in  Chambers  made  an  order  of  reference  to 
a  Judge  of  a  District  Court,  and  a  report  was  made  and  judgment 
subsequently  pronounced  thereon  by  a  Judge  of  the  High  Court,  a 
Divisional  Court  refused  to  entertain  the  question  whether  the 
Muster  in  Chambers  had  jurisdiction  to  make  the  order,  there  being 
no  appeal  therefrom:  Frascr  v.  Buchanan,  25  Ont.  1. 

Special  Referee. — A  reference  to  a  special  Referee  under  the  last 
clause  of  R.  S.  O.  s.  62,  c.  29,  is  only  ordered  on  consent:  see  London 
&  Lancashire  F.  Ins.  Co.  v.  British  American  Ass.  Co.,  52  L.  T.  385;  54 
L.  J.  Q.  B.  302,  where  the  extra  costs  of  a  trial  before  an  Official 
Referee  instead  of  a  special  Referee,  to  whose  appointment  defendants 
refused  to  consent,  were  reserved 

As  to  Official  Referees:  see  Jud.  Act,  section  141. 

What  may  Under  above  sec.  29,  the  Court,  or  a  Judge  at  Nisi  Prius,  or  at  a 
be  referred  circuit  sitting  of  the  High  Court:  Hoch  v.  Boor,  W.  N.  1880,  93;  43 
L.  T.  425;  49  L.  J.  Q.  B.  665,  may  send,  where  the  parties  have  con- 
sented, the  whole  action  (though  this  was  not  formerly  authori/.e.l. 
see  Longman  v.  East,  3  C.  P.  D.  142;  Braginton  v.  Tales,  W.  X.  ISSO, 
150;  Clarry  v.  B.  N.  Ass-.  Co.,  12  P.  R.  357),  or  any  question  or  issue 
of  fact,  or  question  of  account,  to  an  Official  Referee  for  trial.  Where 
an  order  is  made  without  consent,  the  Court  can  only  send  such 
questions  as  are  brought  within  the  terms  of  clauses  (6)  and 
(c),  that  is,  any  issue  requiring  prolonged  examination  of  docu- 
ments or  accounts,  etc.,  which  in  the  opinion  of  the  Judge  cannot 
conveniently  be  made  before  a  jury  or  conducted  by  the  Court  or 
Judge  directly:  Longman  v.  East,  Hoch  v.  Boor,  supra;  or  where  the 
question  in  dispute  consists  wholly,  or  in  part,  of  matters  of 
account.  But  if  a  case  is  once  brought  within  clauses  (6)  and  (c), 
or  either  of  them,  the  Court  may  refer  not  only  the  questions  of  ac- 
count, but  the  whole  cause  or  matter  (see  last  clause  of  sec.  29);  or  all 
issues  of  fact  in  the  cause:  Ward  v.  Piltey,  5  Q.  B.  D.  427,  431;  Miller 
v.  Filling,  9  Q.  B.  D.  738;  Knight  v.  Coales.  19  Q._B.  D.  296;  though  the 
question  in  dispute  does  not  consist  entirely  of  matters  of  account: 
Martin  v.  Fife,  31  W.  R.  840;  49  L.  T.  107;  Ooodirin  v.  Biiddcn,  42  L. 
T.  53(1;  as  where  issues  of  fact  were  so  mixed  up  with  matters  of 
account,  that  they  could  not  practically  be  dissevered:  Longman  \. 
i:«*t,  3  C.  P.  D.  150;  Ward  v.  Thill.  W.  X.  1SSO.  69.  It  is  probable, 
however,  that  whore  there  is  a  substantial  question  of  liability  upon 
which  the  taking  of  accounts  depends,  to  be  determined,  it  will  first 
be  determined  in  the  ordinary  way:  C7o;r  v.  Harper.  3  Ex.  P.  19S; 
Ward  v.  Hall,  W.  X.  1SSO.  69;  Weed  v.  Ward.  40  Ch.  D.  ">.->;  and 
other  cases  under  R.  S.  O.  c.  62,  s.  28,  supra,  p.  806. 

"  Prolonged  "  means  prolonged  if  had  before  a  jury,  not  if  had 
before  a  skilled  accountant:  Ward  \.  I'iUrt/.  5  Q.  B.  D.  42S;  and  the 
documents  are  such  as  it  would  be  necessary  to  inquire  into,  in  order 
to  leave  the  question  properly  to  the  jury,  not  such  as  require  exam- 
ination to  determine  a  question  of  legal  right:  Ormerod  v.  Todmordcn. 
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8   Q.  B.  D.  664,  677.     Reading  a  lot  of  letters  is  not  a  prolonged  Rule  646. 
examination  of  documents:  Green's  Trustee  v.  Barrett,  W.  N.  1875,  204. 

The  expression  "  question  of  account,"  will  receive  a  large  con- 
struction: Re  Leigh,  3  Ch.  D.  292;  and  any  question  of  account  which 
might  have  been  compulsorily  referred  under  the  C.  L.  P.  Act  (see 
R.  S.  O.  1877,  c.  50,  ss.  189  aud  195),  may  be  compulsorily  referred 
under  this  section:  Ward  v.  Pilley,  5  Q.  B.  D.  427. 

In  a  case  involving  a  critical  knowledge  of  pictures,  the  Court  of 
Appeal  refused  to  send  the  case  for  trial  before  a  special  Referee 
against  defendant's  will,  as  the  fortune  and  character  of  the  de- 
fendant were  involved,  and  he  was  entitled  to  have  the  matters  of 
fraud  charged  tried  in  a  public  Court:  Leigh  v.  Brooks,  5  Ch.  D.  592. 
But  even  where  there  are  questions  of  fraud  there  is  no  inherent 
right  to  a  trial  by  jury,  and  in  such  a  case  if  the  issues  involve  a 
prolonged  examination  of  documents  or  accounts  they  may  be  com- 
pulsorily referred:  Hoch  v.  Boor,  W.  N.  1880,  93;  43  L.  T.  425;  Backer 
v.  Ragozine  &  Co.,  44  L.  T.  308;  but  see  Rmsell  v.  Harris,  65  L.  T. 
752. 

A  question  of  damages  consisting  of  various  items  in  an  action  for 
injuries  caused  to  a  vessel  by  defendant's  negligence:  Liverpool,  etc., 
Co.  v.  London  Navigation,  W.  N.  1875,  203;  damages  from  obstruct- 
ing a  river  by  casting  in  sawdust  and  rubbish:  tiuttt'v.  Booth,  16  P.  R. 
185;  issues  of  fact  in  a  patent  case  requiring  "  scientific  investiga- 
tion ":  Saxby  v.  Gloucester  Waggon  Co.,  W.  N.  1880,  28;  and  damages 
in  an  action  for  specific  performance:  Stafford  v.  Coxon,  W.  N.  1877, 
138,  were  ordered  to  be  assessed  by  a  Referee. 

An  order  made  under  this  section  by  a  Judge  in  his  discretion  is 
appealable:  Ormerod  v.  Todmorden,  etc.,  8  Q.  B.  D.  664;  Hoch  v.  Boor, 
W.  N.  1880,  93;  43  L.  T.  425;  Haiti-  v.  Booth,  16  P.  R.  185.  But  as 
a  rule  the  Court  of  Appeal  is  disinclined  to  interfere  with  the  exer- 
cise of  a  discretion:  Saxby  v.  Gloucester  Waggon  Co.,  W.  N.  1880,  28. 

A  form  of  order  is  given  in  the  App.  No.  123.  It  should,  as  inti-  Order, 
mated  in  Longman  v.  East,  3  C.  P.  D.  163,  point  out  that  it  is  an  order 
under  this  section  for  issues  to  be  tried,  and  should  state  whether 
all  the  issues  are  to  be  tried,  or,  if  only  certain  issues,  it  should  state 
by  some  sufficient  description  what  those  issues  are:  Gumming  v.  Low, 
2  Out.  505. 

Procedure  before  Referee. — For  the  procedure  before  the 
Referee,  see  Rules  648,  et  seq. 

Where  a  Referee  refused  to  postpone  the  trial  of  a  matter  referred 
to  him,  it  was  held  that  an  appeal  from  that  decision  might  be  made 
to  a  Judge  in  Chambers:  see  Richard  v.  Talbot,  38  "W.  R.  478.  In 
Ontario,  the  course  would  seem  to  be  to  take  out  a  certificate  of  the 
Referee  of  his  decision,  and  appeal  from  it  to  the  Court,  as  in  the 
case  of  <«.  Master. 

Rule  651  provides  for  the  submission  of  questions  to  the  Court  by 
the  Referee  before  the  conclusion  of  the  trial  before  him,  or  by  his 
report. 

A  Referee  has  the  same  power  to  allow  interest  as  a  jury  has: 
Attorney-General  v.  ^Etna  Insurance  Co.,  13  P.  R.  459;  and  see  Jud. 
Act,  sees.  113  to  116,  and  notes. 

Report.— The  report  of  a  Referee  under  this  section  should  state  Eepor 
his  conclusions  upon  the  issues  referred,  and  he  is  not  bound  to  give 
reasons  for  his  findings:  Miller  v.  Pilling,  9  Q.  B.  D.  736;  see  also 
Longman  v.  East,  3  C.  P.  D.  155;  Faiccett  v.  Winters,  12  P.  R.  232. 
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Under  Rule  652  the  Court  has  power  to  obtain  any  explanation  or 
reasons  as  to  the  principles  upon  which  the  Referee  has  rested  his 
conclusions:  Ib. 

For  an  example  of  scientific  or  local  investigation  by  a  Referee, 
see  Broder  v.  Saillard,  2  Ch.  D.  692. 

The  Referee  should  himself  draw  his  report  and  settle  it  in  "the 
presence  of  both  parties:  Knarr  v.  Bricker,  16  P.  It.  363;  ho  should 
not  delegate  the  drawing  of  the  report  to  the  solicitor  for  the  success- 
ful party:  /&. 

See  also  notes  to  Rule  687. 

Judgment. — An  Official  Referee  has  no  power  to  order  judgment  to 
be  entered:  Longman  v.  East,  3  C.  P.  D.  142.  The  report  must  lie 
brought  before  the  Court  on  motion  for  judgment,  when  the  Court 
will  give  judgment  as  formerly  in  Chancery  upon  the  report  of  a 
Master:  Longman  v.  East,  supra;  Deacon-  v.  Dolby,  W.  X.  1883.  -~>; 
Miller  v.  Pilling,  9  Q.  B.  D.  736;  Mo-nro  v.  Rendall,  W.  X.  1878.  41; 
Walker  v.  Bunkell,  22  Ch.  D.  722.  The  motion  is  made  to  a  single 
Judge  sitting  in  Court:  see  dimming  v.  Lone,  supra.  See  also  notes 
to  R.  S.  O.  c.  62,  s.  28,  supra,  p.  809. 

Such  matters  as  that  the  report  is  imperfect,  or  in  excess  of  juris- 
diction, may  be  urged  in  opposing  a  motion  for  judgment:  Cooke  v. 
Newcastle,  10  Q.  B.  D.  336. 

Appeal  from  Report. — See  notes  to  sec.  33,  infra,  p.  813. 

Costs. — As  to  the  costs  of  references  and  appeals:  see  Rule  (!4S; 
McCullough  v.  demote,  26  Ont.  467. 

Where  an  action  was  referred  to  a  Referee  for  trial,  and  he  gave 
the  defendant  the  costs  of  the  action  and  award,  this  was  held  to 
include  the  costs  of  the  reference:  Patten  v.  Weist  of  Eng.,  etc.,  1894, 
2  Q.  B.  159. 

Where  an  action  is  referred  under  s.  29,  the  Referee  may  find  by 
whom  the  costs  should  be  paid,  but  payment  of  them  can  only  be 
enforced  under  a  judgment  or  order  of  the  Court  directing  payment 
of  them.  The  judgment  or  order  of  reference  may  contain  such  a 
direction:  see  Form  123. 

3O.— (1)  In  all  cases  of  reference  to  or  trial  by  an  Official 
or  special  Referee  under  an  order  of  the  Court  or  a  Judge  in 
any  cause  or  matter,  the, Official  or  special  Referee  shall  be 
deemed  to  be  an  officer  of  the  Court,  and  shall  have  such 
authority,  and  shall  conduct  the  reference  in  such  manner 
as  may  be  prescribed  by  Rules  of  Court,  and  subject  thereto 
as  the  Court  or  a  Judge  may  direct. 

(2)  The  remuneration  to  be  paid  to  any  special  Referee  to 
whom  any  matter  is  referred    under  order  of  the  Court  or  a 
Judge  may  be  determined  by  the  Court  or  a  Judge. 

(3)  The    remuneration,    fees,    charges    and    disbursements, 
payable    to   an   Official    Uel'eree,    and,   in   the    absence  of  any 
special  direction,  to  any  special  Referee  shall  be  the  same  as 
are  payable  to  a  Local  Master. 

Where  1h<>  Referee  apportions  the  fees  payable  to  him  between 
the  plaintiff  and  defendant  according  to  the  time  occupied  by  each 
on  the  reference,  and  the  plaintiff  pays  his  proportion,  the  Referee 
canin:i  refuse  to  issue  to  the  plaintiff  the  report  until  the  fees  payable 
by  defendant  are  paid:  ]i mil's  v.  <!n>njian  Jtnii,  etc.,  Co.,  17  P.  R.  34. 
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(4)  In  case  of  a  reference  by  the  Judge  at  the  trial  of  any  Rule  646. 
action  to  a  County  Judge  or  to  the  Registrar  or  Deputy 
Registrar,  Deputy  Clerk  of  the  Crown,  Local  Master  or  other 
officer  of  the  Court,  paid  wholly  or  partly  by  salary,  of  any 
matter  which  it  would  be  competent  for  such  Judge  to  him- 
self try  at  the  said  trial,  no  fees,  either  in  stamps  or  otherwise, 
shall  be  charged  by  such  Referee  in  such  reference.  This 
sub-section  does  not  apply  to  references  made  in  pursuance  of 
the  ordinary  practice  of  the  Court  of  Chancery  before  The 
Ontario  Judicature  Act,  1881,  60  V.  c.  16,  s.  30. 

See  also  Rule  655 

31.  The  report  of  an  Official  or  special  Referee  under  the  Effect  of 
three   next    preceding    sections    may    be    filed   by    any    party  rlF^ree 
forthwith  after   the   same   shall   have  been   made,   and   upon  after  filing 
notice  of  the  tiling  thereof  having  been  given  to  the  other 
parties,  it  shall  from  the  time  of  service  of  such  notice  have 

the  effect  of  and  be  subject  to  all  the  incidents  of  a  report  of 
a  Master  as  regards  confirmation,  appealing  therefrom, 
motions  thereupon  and  otherwise.  60  V.  c.  16,  s.  31. 

See  also  Rules  653,  693,  769  and  771. 

The  report  should  be  filed  in  the  office  in  which  the  proceedings 
were  commenced:  see  Rules  693,  14  and  15. 

x\s  to  appeals  from  reports:  see  sec.  33,  infra. 

32.  The  evidence  of  witnesses  examined  upon  a  reference  Evidence 
under    any    order   of    reference,    together    with    the 

therein  referred  to,  shall  forthwith,  after  the  making  of  the 
report  be  transmitted  by  the  Referee  to  the  proper  officer  of 
the  Court.     60  V.  c.   16,  s.  32.     See  Con.  Rules  14  and  15. 
The  proper  officer  will  be  the  officer  in  whose  office  the  proceed- 
ings were  commenced:  see  Rules  14  and  15;  and  if  that  office  is  the 
Central  Office,  the  proper  officer  will  be  an  officer  of  the  Filing  and  • 
Record  Branch :  Rule  22. 

33.  The  appeal  from  the  report  may  Tae  heard  and  decided  Appeals 
by  a  Judge  sitting  in  Court,  and  the  practice  to  be  observed  from 
upon  such   appeal   and   any   further   appeal   to  the   Court  of 
Appeal  shall  in  other  respects  be  the  practice  observed  on  an 
appeal  from  the  report  of  a  Master.     60  V.  c.  16,  s.  33. 

Appeal. — The  mode  of  questioning  a  report,  whether  made  under 
sec.  28  or  sec.  29,  is  now  by  appeal  from  it  in  the  same  manner  as  in 
the  case  of  a  report  of  a  Master,  as  to  which  see  Rules  769,  et  seq. 

Further  appeals  to  the  Court  of  Appeal  are  regulated  by  Rule  772, 
and  sec.  75  (1)  of  the  Jud.  Act. 

R.  S.  O.  1887,  c.  44,  sec.  103,  and  the  Eng.  Arbitration  Act,  52-3 
V.  c.  49,  s.  15  (2),  provided  that  the  report  of  a  Referee,  under  the 
enactments  corresponding  to  the  above  sec.  29,  unless  set  aside  by  the 
Court  or  a  Judge,  should  be  equivalent  to  the  verdict  of  a  jury.  As 
in  Ontario  the  former  mode  of  moving  against  the  report  is  super- 
seded by  the  appeal  proceedings  provided  by  sees.  31,  33  and  34.  The 
Eng.  decisions  and  the  former  Ontario  decisions,  such  as  DyUe  v. 
Cannell,  11  Q.  B.  D.  183;  Bedborouffh  v.  Army  d  N.  etc.,  28  Sol.  Jour. 
325;  50  L.  T.  173;  Sullivan  v.  Rivington,  28  W.  R.  372;  Guardians  of 
Mansfleld  v.  Wright,  9  Q.  B.  D.  683;  Miller  v.  Pilling,  9  Q.  B.  D.  736; 
Cooke  v.  Newcastle.  10  Q.  B.  D.  332;  Luney  v.  Essery,  10  P.  R.  285; 
Gumming  v.  Loic,  2  Ont.  499,  are  not  now  authorities  on  the  subject. 
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Rules  Where  a  Referee  held  that  there  was  a  want  of  reasonable  and 

647,  648.  probable  cause  for  the  defendant's  proceeding  criminally  against  the 
plaintiff,  and  it  was  objected  that  this  was  a  finding  of  law  and  not  of 
fact,  it  was  held  to  be  equivalent  to  a  verdict  for  plaintiff  rendered  by 
a  jury  under  instructions  from  the  Judge  as  to  what  would  be 
reasonable  and  probable  cause:  Fawcett  v.  Winters,  12  P.  R.  232. 

34.  An  appeal  from  a  report  shall  not  be  made  after  the 
expiration  of  14  days  from  the  filing  thereof,  and  the  giving 
notice  of  such  filing  to  the  opposite  party,  unless  under  special 
circumstances  the  Court  or  a  Judge  shall  allow   an  appeal 
after  the  14  days.    60  V.  c.  16,  s.  34. 

See  notes  to  Rule  770. 

35.  The   Court   or   a  Judge  shall,   as  to   references   under 
order  of  the  Court  or  a  Judge,  have  all  the  powers  which  are 
by  this  Act  conferred  on  the  Court  or  a  Judge  as  to  references 
by  consent  out  of  Court.    60  V.  c.  16,  s.  35. 

Same  as  Imp.  Act,  52-3  V.  c.  49,  s.  16. 

For  the  powers  referred  to,  see  R.  S.  O.  c.  62,  ss.  3-17,  40-51. 

36.  The  Court  of  Appeal  shall  have  all  the   powers  con- 
ferred by  this  Act  on  the  Court  or  a  Judge  thereof  under  the 
provisions   relating  to  references   under   order  of  the  Court. 
60  V.  c.  16,  s.  36. 

Same  as  Imp.  Act,  52-3  V.  c.  49,  s.  17. 

O471-    [Except  by  consent]  an  order  for  a  reference  to 
arbitration  shall  not  be  made.     Con.  Rule  550. 

The  words  in  brackets  are  new  in  this  Rule,  but  they  only  express 
the  decision  in  Macdonell  \.  Baird,  13  P.  R.  331,  under  the  former 
Con.  Rule  550. 

Prior  to  Con.  Rule  550  there  were  three  modes  of  referring  matters 
not  adjudicated  upon  at  the  trial:  (1)  to  a  Master,  under  the  former 
Chy.  Pr.;  (2)  to  an  Arbitrator  or  Referee,  under  sees.  189,  195  and 
197,  of  the  C.  L.  P.  Act  (R.  S.  O.  1877,  c.  50),  re-enacted  in  the  R. 
S.  O.  1887,  c.  53,  ss.  1,  7  and  9;  (3)  to  an  Official  Referee  under  the 
Jud.  Act  (now  sees.  28  and  29,  supra,  of  The  Arbitration  Act). 

The  sections  above  mentioned  of  R.  S.  O.  1877,  c.  50,  and  R.  S.  O. 
1887,  c.  53,  are  now  repealed,  and  references  are  only  made  to 
Masters  and  Referees:  see  notes  supra,  preceding  Rule  647. 

Provisions  648.  (1)  "Where  a  reference  is  made  to  a  Referee 
ence  to  under  The  Arbitration  Act,  he  shall  have  all  the  powers 
otheral '  '  of  a  Master  and  shall,  in  addition,  unless  otherwise  ordered, 
have  in  the  conduct  of  the  reference  all  the  powers  of  a 
Judge  of  the  High  Court  when  presiding  at  a  trial,  except 
the  powers  of  directing  judgment  to  be  entered  and  com- 
mitting any  person  to  prison,  or  enforcing  an  order  by 
attachment  or  otherwise.  Con.  Rules  37,  38,  552. 

(2)  Neither  the  plaintiff  nor  the  defendant  shall  bring 
or  prosecute  any  action  against  the  Referee,   or  against 


referee. 
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each,  other,  of  or  concerning  the  matters  referred  to  the  Rule  648- 
Keferee.     Con.  Eule  552  (6). 

(3)  In  the  event  of  the  Referee  declining  to  act,  or 
dying  before  he  has  made  his  report,  the  parties,  or  if  they 
cannot  agree,  a  Judge  of  the  High  Court  may,  upon  ap- 
plication of  either   party,  appoint  a  new   Referee.     Con. 
Eule  552  (c). 

This  clause  enables  only  a  Judge  of  the  High  Court  to  appoint  a 
new  Referee.  The  Master  in  Chambers  has  therefore  no  jurisdiction 
in  the  matter:  see  Rule  42. 

(4)  The  Referee  shall  make  his  report  concerning  the 
matters  referred  to  him  ;   and  if  either  party  by  affected 
delay  or  otherwise  wilfully  prevents  the  Referee  from 
making  his  report,  he  shall  pay  such  costs  to  the  other 
party  as  to  the  Court  or  a  Judge  may  seem  just.     Con. 
Rule  552  (1)  and  (&). 

(5)  An  order  of  reference  to  a  Referee  made  under  The 
Arbitration  Act,  or  Rule  646,  shall  be  read  as  if  it  con- 
tained the  provisions  of  this  Rule,  but  may  contain  any 
variation  therefrom  or  addition  thereto.     Rules  23  June, 
1894,  1343. 

So  far  as  this  Rule  confers  on  a  Referee  the  powers  of  a  Master 
it  follows  the  former  Con.  Rule  35.  The  remainder  of  clause  (1)  and 
clauses  (2),  (3)  and  (4),  are  taken  from  Form  H.  32  in  the  schedule 
appended  to  Eng.  R.  Sup.  C.  April,  1880,  which  was  the  form  of 
order  for  trial  by  a  Referee,  corresponding  to  sec.  29,  supra,  of  The 
Arbitration  Act  (R.  S.  O.  c.  62). 

The  English  form  of  order  in  Rs.  (1883)  Appx.  K.  No.  24,  sets  out 
in  extenso  the  directions,  (2),  (3),  (4),  contained  in  this  Rule. 

The  present  Rule  renders  unnecessary  and  improper  the  specification 
of  those  directions  in  orders  in  Ontario. 

With  clause  (1)  compare  Eng.  (1883)  Rs.  474  and  475.  Eng.  Rule 
474  confers  power  on  the  Referee  to  dire_ct  judgment  to  be  entered, 
and  gives  authority  with  respect  to  discovery  and  production:  see  Serle 
v.  Fardell,  44  Ch.  D.  299;  Clark  v.  Sonnemch&in,  25  Q.  B.  D.  226; 
Haywara  v.  Mut.  Reserve,  1891,  2  Q.  B.  236.  The  Ont.  Rule  648  ex- 
pressly denies  the  power  to  direct  judgment  to  be  entered,  and 
no  express  provision  is  made  in  regard  to  discovery. 

There  was  formerly  doubt  as  to  whether  a  Referee  had  power  to 
issue  a  direction  for  production  like  a  Master,  or  whether  an  order  on 
praecipe  might  be  obtained:  see  Hilder'broom  v.  McDonald,  8  P.  R.  389. 
In  England  before  R.  ;(1883)  474,  the  Court  might  make  an  order:  Re 
Leigh,  Rvtrcliffs  v.  Leigh,  4  Ch.  D.  661;  Dauvillier  v.  Myers,  17  Ch.  D. 
346;  see  also  Cocthrane  v.  Morrison,  10  P.  R.  606. 

Now,  however,  it  would  seem  to  be  the  intention  of  the  Ont.  Rules  Discovery. 
that  the  practice  before  a  Referee  is  to  be  as  nearly  as  possible  the 
same  as  before  a  Master.    If  the  order  of  reference  is  made  after 
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Rules          discovery   and  production  have  been  obtained  in  the  action  in  the 
649-652.       ordinary  way  under  Rules  439  and  404,  that  may  suffice,  but  if  further 
discovery  or  production  is  required  for  the  purpose  of  the  reference, 
it  would  seem  to  be  obtainable  by  a  direction  of  the  Referee:  see  Rules 
650,  654,  669,  and  Brooks  v.  Georgian  Bay,  etc.,  16  P.  R.  511. 

The  Referee,  whether  the  reference  is  for  report  (R.  S.  O.  c.  62,  s. 
28),  or  trial  (/&.,  s.  29),  has  power,  subject  to  the  control  of  the  Court, 
to  fix  a  peremptory  appointment  for  the  hearing,  and,  on  default  of 
either  party,  to  proceed  in  his  absence:  Wenlock  v.  River  Dee  Co.,  32 
W.  R.  220;  49  L.  T.  617. 

Where  an  action  is  referred  to  a  Referee  for  trial  under  sec.  29  of 
Tfie  Arbitration  Act,  he  would  seem  to  have  power  under  clause  (1)  of 
Rule,  648  to  dispose  of  the  costs  of  the  action,  including  those  of  the 
reference:  see  Patten  v.  W.  of  England,  etc.,  1894,  2  Q.  B.  159,  and 
note  supra,  p.  812;  but  payment  thereof  can  only  be  enforced  under  a 
judgment  or  order  directing  payment. 

G4O.  The  Referee  may,  subject  to  the  order  of  the 
Court  or  a  Judge,  proceed  with  the  reference  at,  or  ad- 
journ it  to,  any  place  which  he  may  deem  convenient, 
and  have  any  inspection  or  view  which  he  may  deem  ex- 
pedient for  the  better  disposal  of  the  matters  referred  to 
him.  Con.  Rule  34. 

See  Eng.  (1883)  R.  472. 

In  the  former  Rule  34  there  was  a  direction  to  the  Referee  to  sit 
de  die  in  diem,  but  this  has  now  been  omitted  as  unnecessary:  see 
Rule  664. 

650.  The  practice  and  procedure  on  the  reference  to 
a  Referee,  including  the  procuring  of  the  attendance  of 
witnesses,  shall  be  the  same,  as  nearly  as  may  be,  as  the 
practice  and  procedure  in  the  Master's  office.     Con.  Rule 
35. 

This  R-ule  would  seem  to  govern  the  practice  and  procedure  on  a 
reference,  whether  under  section  28  or  29  of  The  Arbitration  Act: 
see  supra,  and  Rules  654,  et  seq.  The  English  practice  is  different: 
see  Eug.  (1883)  K.  473;  R3  Taylor.  Turpin  v.  Pain,  44  Ch.  D.  128; 
and  notes  to  Rule  654.  . 

651.  The  Referee  may,  by  his  report  or  by  interim 
certificate,  submit  any  question  arising  in  the  reference 
for  the  decision  of  the  Court;  and  upon  any  motion  in 
respect  to  the  report  or  such  certificate  the  Court  may 
adjudicate  in  respect  to  the  question  so  submitted.     See 
Con.  Rule  39. 

See  Eng.  (1883)  R.  476;  R.  S.  O.  (1877)  c.  50,  s.  211. 

court  may  652.  The  Court  may  require  explanations  or  reasons 
from  the  Referee,  and  remit  the  cause  or  matter,  or  any 
part  thereof,  for  further  consideration,  to  the  same  or  any 
other  Referee;  or  upon  an  appeal  from  the  Referee's  re- 
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port  or  certificate  the  Court  may  decide  the  question  re-  Rule  653 
f erred  to  the  Referee  on  the  evidence  taken  before  him, 
either  with  or  without  additional  evidence  as  the  Court 
may  direct.     Con.  Rule  40. 

See  Eng.  (1883)  R.  476. 

This  Rule  supplements  sec.  41  of  The  Arbitration  Act,  which  is 
to  the  same  effect  as  sec.  211  of  the  C.  L.  P.  Act  (R.  S.  O.  1877,  c. 
50).  That  section  simply  enabled  an  arbitrator  to  state  his  award 
as  to  the  whole  or  any  part  thereof,  in  the  form  of  a  special  case  for 
the  opinion  of  the  Court;  and  the  Court  could  only  deal  with  the  case 
as  stated.  Under  this  Rule  the  Court  may  require  of  the  Referee 
explanations  or  reasons,  or  send  the  matter  back  for  re-trial  or  recon- 
sideration, and  to  another  Referee  if  it  thinks  fit;  or  upon  an  appeal 
from  the  report  may  itself  decide  the  question  on  the  same  evidence, 
or  with  additional  evidence. 

This  Rule  does  not  apply  to  the  case  of  an  arbitration  ordered  by 
the  Court  upon  consent,  where  the  arbitrator  is  selected  and  agreed 
upon  by  the  parties:  Kennedy  v.  Real,  18  C.  L.  T.  288. 

653.     The  report  of  a  Referee  may  be  filed  by  any  Reports  of 

p        i       •  -i        f  11  -i-i  Beferees. 

party  forthwith  alter  the  same  has  been  made,  in  the  same 
manner  as  the  report  of  a  Master,  and,  upon  notice  of  the 
filing  having  been  given,  shall  from  the  time  of  service 
of  such  notice  have  the  effect  of,  and  be  subject  to  all  the 
incidents  of  a  report  of  a  Master  as  regards  confirmation, 
appealing  therefrom,  motions  thereupon,  and  otherwise. 
Rules  23  June,  1894,  1288.  See  60  V.  c.  16,  s.  31. 
See  also  R.  S.  O.  c.  62,  s.  31,  supra,  and  notes  prefixed  to  Rule  647. 

3.  PROCEEDINGS  ON  REFERENCES  TO  MASTERS  AND 
REFEREES. 

The  Master  in  Ordinary,  and  Local  Masters,  are  all  officers  of  the  Masters 
Supreme  Court:  J.  A.  s.  131.  and,  as  such,  actions  may  be  referred  toai|offlcers 
them.     They  are  also  by  Order  in  Council  of  May  22nd,  1889,  made  Court^61 
Masters  of  the  High  Court  and  Court  of  Appeal. 

The  Judges  of  the  County  Courts,  the  Master  in  Ordinary,  Master 
in  Chambers,  the  Clerk  of  the  Crown  and  Pleas,  the  Registrars,  and 
the  Local  Masters,  are  also  ex  offlcio  Official  Referees Ts.  41,  supra, 
p.  163. 

Under  the  former   practice  in  Chancery  the   plaintiff  was  prima  piace  Of 
facie  entitled  to  have  a  reference,   when  necessary,   directed  to  the  reference 
Master  at  the  place  where  the  bill  was  filed:  Macara  v.   Gwynne,  3 
Gr.  310;   Watson  v.   Henderson,  2  Chy.   Ch.  370;  and  the  defendant 
might  for  good  cause  apply  to  change  the  reference:  McNab  v.  Mc- 
Itinis,  4  Chy.  Ch.  53;  but  now  in  administration  actions,  it  has  been 
held  that  the  reference  should  be  prima  facie  to  the  Master  in  the 
county  where  the  deceased  resided:  Thompson  v  .Fairbairn,  10  P.  R. 
523;  and  see  Armstrong  v.  Armstrong,  18  P.  R.  55. 
J.A.— 52 
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Rule  654.        Subject  to  this  exception  the  old  rule,  it  is  presumed,  will  still  be 
Prima  facie  followed,  and  a  plaintiff  will  have  the  right  prima  facie  to  have  the 
plaintiff      reference,  if  any,  directed  to  the  Master  in  the  county  where  the  writ 
issued.    Formerly  when  it  was  sought  to  change  the  reference  on  the 


plaintiff 
entitled 

reference    score  of  expense,  the  difference  of  expense  must  have  been  consider- 
where  writable;  and  if  on  the  ground  of  convenience,  a  clearly  preponderating 


issued. 


Beference 
may  be 
changed; 
on  what 
grounds. 


When  Mas- 
ter has 
been  pro- 
fessionally;; 
concerned. 


Where 
necessary 
to  add 
Master  as 
a  party. 


Applica- 
tion to  be 
made  on 
notice. 


convenience  in  favour  of  the  proposed  change  must  have  been  estab- 
lished; and  the  fact  that  a  defendant  was  a  man  in  extensive  busi- 
ness, or  a  trustee,  was  not  a  sufficient  ground  for  changing  the  refer- 
ence: HcNab  v.  Mclnnis,  supra;  Jackson  v.  Harriman,  9  C.  L.  J.  29. 

Since  The  Judicature  Act  it  has  been  held  that  the  policy  of  that  Act 
is  to  decentralize  business,  and  to  send  local  matters  to  the  Local 
Masters,  and  the  fact  that  a  partnership  business  had  been  carried 
on  in  the  county  to  which  it  was  proposed  to  change  the  reference  to 
take  the  partnership  accounts,  and  that  a  delay  of  two  months  would 
be  incurred  by  retaining  the  reference  at  the  place  directed  by  the 
judgment,  was  held  sufficient  ground  to  warrant  the  change:  Aitken 
v.  Wilson,  9  P.  R.  75. 

Where  the  Master  has  been  professionally  concerned  for  any  of  the 
litigants,  in  reference  to  the  same  or  any  otner  matter,  that  is  a 
sufficient  ground  for  changing  the  reference:  Bigeloic  v.  Bigelow,  6  P. 
R.  124;  Boyd  v.  Simpson,  before  Spragge,  C.,  19th  June,  1878.  (See 
Reg.  Lib.). 

But  where  the  reference  was  directed  to  a  Master,  who  had,  prior  to 
the  appointment,  been  counsel  for  one  of  the  litigants,  neither  party 
objecting,  and  the  Master  certifying  that  he  acted  in  the  reference  at 
the  pressing  request  of  both  parties,  the  Court  held  that  the  party 
against  whom  the  Master  reported  could  not  raise  that  objection  on 
appeal  from  the  report,  having  taken  the  chance  of  the  Master's 
finding  in  his  favour:  Cotter  v.  Cotter,  21  Gr.  159. 

Where  in  the  course  of  a  suit  it  became  necessary  to  add  as  a  party 
the  Master  to  whom  the  cause  was  referred,  the  reference  was 
changed  on  an  ex  parte  application  by  the  plaintiff,  in  Weldon  v. 
Templeton,  1  Chy.  Ch.  360.  Usually,  however,  any  application  to 
change  the  reference  should  be  on  notice:  McConnell  v.  McConni-U, 
3  Chy.  Ch.  122. 

The  following  Rules  G54-G66  regulate  the  practice  in  the  Master's 
offices,  and  apply  to  all  actions  which  are  referred  to  a  Master,  or  to 
a  Referee. 

In  England  it  has  been  held  that  an  Official  Referee  is  not  bound, 
on  a  reference  to  him  to  take  accounts,  to  pursue  the  strict  method 
followed  on  a  reference  to  a  Chief  Clerk,  who  occupies  there  a  posi- 
tion similar  to  that  of  the  Master  in  Ordinary  and  Local  Masters: 
Re  Taylor,  Turpin  v.  Pain,  44  Ch.  D.  128.  It  would  appear  from  this 
Rule  and  Rule  650,  however,  that  a  reference  to  an  Official  Referee 
is  intended  to  be  conducted  in  the  same  manner  as  references  to 
Masters. 


Interpre 
tation. 


(i)  General  Rules. 

654.  In  Eules  656  to  766  inclusive,  the  word  "  Mas- 
ter "  shall  include  Local  Master  and  Official  or  other  Re- 
feree, as  well  as  the  Master  in  Ordinary  of  the  Supreme 
Court.  Con.  Eule  43. 

The  powers  conferred  by  the  Rules  on  Masters  may  be  exercised  by 
a  Judge  in  Chambers:  ,Rule  368. 
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655.__(1)  In  High  Court  cases  a  reference  on  which 
fees  are  payable  otherwise  than  in  law  stamps,  shall  not  certain 
fee  taken  before  the  Judge  of  the  County  Court,  or  Local  ^ 
Judge  of  the  High  Court,  or  Local  Master  being  also  a  {J 
Judge  of  the  County  Court,  by  whom  the  order  for  such 
reference  has  been  made.  same- 

(2)  This  Rule  shall  not  apply  to  references  in  adminis- 
tration and  partition  matters  and  in  mortgage  actions. 
Con.  Rule  1192,  part. 

656.    Instead  of  a  reference,  the  Court  may  dispose  of  goort  may 
all  matters  itself  without  a  reference,  and  may  direct  the  matters 
proceedings  to  be  taken  in  Court,  or  in  Chambers.     Con.  reference. 
Rule  44. 

Taken  from  Chy.  O.  540. 

This  Rule  is  usually  acted  upon  only  in  simple  cases,  to  save  the 
expense  of  a  reference  to  a  Master.  The  most  usual  instance  of  its 
application  being  where  the  account  necessary  to  be  taken  involves 
a  mere  computation.  In  such  a  case  the  Judge  usually  directs  the 
Registrar  to  ascertain  the  amount,  and  it  is  then  inserted  in  the 
judgment,  or  order,  as  the  finding  of  the  Court. 

Occasionally,  however,  the  accounts  in  an  administration  suit  have 
been  taken  under  this  Rule. 

657.     Every  judgment  or  order  of  reference  shall  be  °e  carried 
brought  into  the  proper  office  for  prosecution,  within  14  into  M.  o. 

<•  i        •     i  i         •        •          j  •  i  within 

days  after  the  judgment  or  order  is  signed  or  issued,  or  14  days. 
after  the  same  should  have  been  signed  or  issued,  by  the 
party  having  the  carriage  of  the  same;  otherwise  any 
other  party  to  the  cause  or  matter,  or  any  party  having 
an  interest  in  the  reference,  may  assume  the  carriage  of 
the  judgment  or  order.  Con.  Rule  45. 

Taken  from  Chy.  O.  211. 

The  "  proper  office  for  prosecution  "  is  that  of  the  Master,  or 
Referee,  to  whom  the  reference  is  directed.  Usually  the  original,  or 
a  copy,  of  the  judgment  or  order  of  reference,  is  required  to  be  left 
with  the  Master. 

Formerly  an  order,  or  judgment,  directing  a  reference,  was  required  Time  for 
to  be  bespoken,  and  the  necessary  papers  left  for  preparing  the  same  J^e^jjf 
within   7   days    after   the   order,    or   judgment,    was   pronounced   or  reference 
finally  disposed  of  by  the  Court:   see  Chy.    O.   10—  and   Chy.   O.   7,  and 
as  to  meaning  of  the  word  "  order,"—  and  otherwise  it  was  not  to  be  - 
drawn  up  without  leave  being  obtained  in  Chambers:  see  Chy.  0. 
11;  Steers  v.  Cayley,  1  Chy.  Ch.  165.    In  practice,  the  solicitor  having 
the  carriage  of  the  order,  or  judgment,  usually  prepared  the  minutes 
and  within  the  time  limited  by  Chy.  O.   10,   procured  them  to  be 
settled  by  the  Registrar,  or  obtained  an  appointment  from  him  to 


820 


CONSOLIDATED  RULES. 


Conduct  of 
reference, 
who 
entitled  to. 


Duty  of 
solicitor 
having 
conduct. 


Rule  657.  settle  them:  see  Chy.  O.  596.  Under  these  Rules,  however,  no  time- 
appears  to  be  prescribed  within  which  an  order,  or  judgment,  direct- 
ing a  reference,  is  to  be  drawn  up  and  entered. 

According  to  the  former  practice,  it  would  appear  that  the  party 
having  the  conduct  of  an  order,  or  a  judgment,  directing  a  reference, 
was  entitled  to  at  least  21  days  from  the  time  the  order,  or  judgment, 
was  pronounced,  or  finally  disposed  of,  by  the  Court,  within  which 
to  issue  the  order,  or  judgment,  and  carry  it  into  the  Master's  office; 
but  whether  he  is  entitled  to  the  same  time,  or  any  longer  or  shorter 
period,  under  the  present  practice  is  not  clear. 

When  a  plaintiff  neglects  for  twenty  years  to  prosecute  a  judg- 
ment directing  a  reference  to  take  accounts  in  a  redemption  action,  he 
may,  by  his  laches,  be  deemed  to  have  lost  his  right  to  prosecute  the 
reference,  and  his  proceedings  may  be  stayed:  see  Re  Leslie,  23  Ont. 
143. 

The  rule  which  regulates  the  question,  as  to  who  shall  have  tlie 
carriage  of  an  order,  or  judgment  directing  a  reference  to  a  Master, 
is  a  technical  one,  and  in  the  majority  of  cases,  the  solicitors  alone 
are  interested.  The  solicitor  of  the  party  having  the  conduct  of  the 
judgment  is  entitled  to  prosecute  all  those  proceedings  which  relate 
to  the  general  inquiries,  and  the  other  parties  only  prosecute  those 
which  relate  exclusively  to  themselves,  or  such  as  it  would  be  incon- 
sistent for  the  party  having  the  carriage  of  the  order,  or  judgment  to 
do.  Thus,  if  the  plaintiff  has  the  conduct,  his  solicitor  bespeaks  and 
procures  to  be  inserted  all  advertisements,  whether  for  creditors,  or 
for  next  of  kin,  or  for  the  sale  of  property;  he  prepares  the  abstract, 
and  answers  the  requisitions;  and  if  the  purchaser  requires  a  refer- 
ence as  to  title,  he  attends  upon  it.  He  furnishes,  where  directed, 
for  the  purpose  of  answering  the  general  inquiries  and  taking  the 
general  account,  copies,  abstracts,  or  extracts  of,  or  from  accounts. 
deeds  or  other  documents,  and  pedigrees,  etc.,  relating  to  proceed- 
ings of  a  general  character,  and  not  belonging  to  particular  parties  to 
prosecute.  Smith's  Pr.,  7th  ed.,  729.  See  also  notes  to  Rule  203  (2). 

Where  the  party  having  the  carriage  of  a  judgment,  or  order. 
directing  a  reference,  is  guilty  of  delay  in  carrying  it  into  the 
Master's  office  within  the  meaning  of  this  Rule,  any  other  party  to 
the  action,  or  any  party  having  an  interest  in  the  reference,  may 
assume  the  carriage  of  the  judgment,  or  order,  which,  where  neces- 
sary, would  include  the  right  to  draw  up  the  minutes  and  procure 
them  to  be  settled,  and  to  have  the  order  or  judgment  passed  an<l 
entered.  No  order  seems  necessary  to  entitle  him  to  do  this:  but  see 
Re  Shaw,  14  Gr.  524,  where  a  special  application  was  made  for  the 
conduct  of  the  reference,  after  the  order  issued,  in  pursuance  of 
leave  reserved.  Where  the  judgment,  or  order,  has  been  drawn  up 
and  entered,  but  has  not  been  carried  into  the  Master's  office  within 
the  prescribed  time,  an  office-copy  of  the  judgment,  or  order,  may  he 
obtained  and  carried  into  the  Master's  office  by  any  other  party  in- 
terested. Persons  who  are  not  parties  to  the  action,  but.  who  ore 
interested  in  the  reference,  e.g.,  creditors,  next  of  kin,  heirs,  etc..  are 
entitled  under  this  Rale  to  assume  the  carriage  of  tKe  order,  or  judg- 
ment, where  the  prescribed  time  has  elapsed:  see  Re  Shair,  14 
Gr.  524. 

Where  a   judgment   or  order  has   been    carried  into   the  Master's 
office,  in  the  event  of  delay  arising  on  the  part  of  the  party  having 
assume        the  carriage  of  it,  the  Master  may  transfer  the  conduct  of  the  refcr- 
carriage,      once  to  any  Other  person  interested:  see  Rule   G63. 


May  be 
changed 
for  delay. 


Party 
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658.     Unless  otherwise  directed  by  the  Master,  notice  Rule  658' 
of  the  first  proceeding  before  him  in  an  action  shall  be  partie 
given  to  every  party  affected  by  or  interested  in  the  in- 
quiry  though  any  such  party  may  not  have  appeared  or 
pleaded  in  the  action.     New. 

This  Rule,  though  new,  merely  gives  the  force  of  a  Rule  to  what  had 
been  previously  the  practice  in  the  Master's  office. 

The  fact  that  a  decree  under  the   former  Chancery  practice  had  Defendant 
been  pronounced  pro  confesso  against  a  defendant,  did  not  ipso  facto  entitled  to 
disentitle   the   defendant   to   notice   of   proceedings   in    the   Master's110 
office:  see  Robinson  v.  Whitcomb,  20  Gr.  415;  sed  vide,  Heyn  v.  Heyn, 
infra.      In   mortgage  suits,    incumbrancers    made  parties   before   the 
hearing  were  expressly  required  to  be  served  with  notice,   notwith- 
standing the  bill   may  have  been   taken  pro  confesso  against  them: 
see  Rule  748. 

Chy.  Order  111,   dispensed  with  service  of  an  order  to  take  a  bill  How  far 
pro  confesso,  and  provided  that  "  all  further  proceedings  in  the  case 
may  be  ex  parte  as  to  such  defendant,  unless  the  Court  orders  ether- not ap- 
wise."     Notwithstanding    that    Order,   it  was    held    improper,  as    a  peared  is 
general   rule,    for  a   Master   to  proceed    ex  parte  with   a    reference, 
against  a  defendant  as  to  whom  the  bill  was  taken  pro  confesso,  and  M.  O. 
that  the  Master  was  bound  to  exercise  his  discretion  as  to  requiring, 
or  dispensing  with,  service  on  such  defendants:  Robinson  v.  Whitcomb, 
20  Gr.  415;  and  see  Buchanan  v.  Tiffany,  1  Gr.  98;  Walsh  v.  Bourse, 
II).,   105;  Hawkins  v.  Jarvis,  Ib.,  257;  1  E.  &  A.  24G;  McCormick  v. 
McCormick,  6  P.  R.  208;  but  see  Pcrrin  v.  Davis,  3  Gr.  161;  Heyn  v. 
Heyn,  Jac.  49;  and  Bennett's  M.  O.  9.     And  where  the  reference  was 
directed  by  an  administration   order  obtained    without  a   bill  being 
filed,  it  was  held  that  notice  of  the  proceedings  on  the  reference  must 
be  given  to    the    defendant,    and    that    proceedings    taken    ex  parte 
under  such  circumstances  were  irregular,  and  the  Court  refused  to 
act  on  a  report  so  made:  Jackson  v.  Matthews,  12  Gr.  47. 

Under  the  present  practice,  provision  is  made  for  taking  the 
action  pro  confesso  for  default  of  appearance  or  defence:  see  Rules 
573,  586;  and  judgment  may  be  awarded  against  a  defendant  on 
default  of  appearance,  or  on  default  of  defence,  and  the  future  pro- 
ceedings may  be  carried  on  against  him  ex  parte,  "  except  where 
otherwise  provided  by  these  Rules,  or  where  otherwise  ordered  by 
the  Court  or  a  Judge."  One  of  the  cases  "  otEerwise  provided  " 
is  specified  in  this  Rule.  A  defendant,  if  interested  in,  or  affected  by 
the  inquiry,  is,  therefore,  under  this  Rule,  entitled  to  notice  of  pro- 
ceedings upon  a  reference  unless  the  Master  sees  fit  to  dispense 
with  it. 

Service  on  a  defendant  who  has  not  appeared  may.  unless  the 
Court  otherwise  directs,  be  effected  by  posting  up  a  copy  of  the 
document  required  to  be  served  "  in  the  office  where  the  proceedings 
are  being  conducted":  Rule  330.  Where  a  defendant  who  has  not 
appeared,  appears  to  have  some  substantial  interest  in  the  proceed- 
ings on  the  reference,  the  Master  would  probably  direct  personal 
service. 

Where  service  is  effected  by  posting  a  copy,  it  would  seem  that  it 
should  be  posted  in  the  office  in  which  the  proceedings  were  com- 
menced: see  Rules  15  and  330. 
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Where  a  defendant  who  has  made  no  defence,  has  no  interest  in, 
and  is  not  affected  by,  the  reference,  service  on  him  may  properly  be 
dispensed  with. 

659.  Where,  in  proceedings  before  the  Master,  it  ap- 
pears to  him  that  a  person  not  already  a  party  ought  to 
be  made  a  party,  and  ought  to  attend,  or  be  enabled  to 
attend  the  proceedings  before  him,  he  may  direct  an  office 
copy  of  the  judgment  or  order  to  be  served  upon  such  per- 
son; and  upon  due  service  thereof,  such  person  shall  be 
treated  and  named  as  a  party  to  the  action,  and  shall  be 
bound  by  the  judgment  or  order  in  the  same  manner  as  if 
he  had  been  originally  made  a  party.  Con.  Kule  46. 

Taken  from  Chy.  O.  244. 

Master  The  Master  has  power  to  dispense  with  the  service  of  the  judgment 

maydis- :  on  parties  required  to  be  served  therewith  under  Rule  203;   but  he 

service'of  would  seem  to  have  no  power  to  dispense  with  service  on  parties  who 

judgment,  ought  to  be  added  as  parties  under  the  provisions  of  this  Rule. 

Persons  served  with  a  copy  of  a  judgment  under  Rule  203,  are  not 
thereby  made  parties  to  the  action:  see  notes  to  that  Rule;  1b"ut 
persons  required  to  be  served  under  this  Rule  are  made  parties  to 
the  action. 

Where  persons  are  required  to  be  added  as  parties,  the  Master 
usually  issues  an  order  making  them  parties,  and  directing  them  to 
be  served  with  the  judgment,  or  order,  of  reference,  indorsed  as 
required  by  Rule  6GO. 

Persons  who  acquire  equitable  interests  in  the  subject  matter  of 
litigation  pendente  lite  need  not  be  added  as  parties,  but  are  neverthe- 
less bound,  and  concluded,  by  the  proceedings:  thus,  a  person  recover- 
ing a  judgment,  and  execution,  against  a  mortgagor:  Wallbriditc  \. 
Martin,  2  Chy.  Ch.  275;  or  obtaining  a  mortgage,"  or  other  incum- 
brance  from  him:  Robson  v.  Argue,  25  Gr.  407;  pending  an  action  for 
foreclosure,  or  sale,  by  a  prior  mortgagee,  need  not  be  made  a  party. 
But  where  a  person  acquires  the  legal  estate  pendente  lite  it  n>:>y 
sometimes  be  necessary  to  make  him  a  party  for  the  purpose  of 
obtaining  a  conveyance:  sed  vide  1  Ric.  2,  c.  9;  this  statute  has  been 
repealed  in  England  but  not  in  Ontario.  A  purchaser  pendente  lite 
may  be  added  as  a  defendant  in  the  Master's  office  under  this  Rule: 
Lindsay  v.  Bank  of  Montreal,  13  Gr.  66;  but  see  Abell  v.  Parr.  9  P. 
R.  564.  But  where  after  registration  of  a  certificate  of  Us  pendr-ns 
a  statement  of  claim  was  amended  by  claiming  further  and  other  re- 
lief than  that  originally  sought;  it  was  held  that  persons  acquiring 
interests  before  such  amendment,  though  after  the  registration  of  the 
Us  were  not  bound  by  notice  of  such  further  relief:  Price  v.  Price,  35 
Ch.  D.  297;  but  see  7  C.  L.  T.  205,  and  Bennett  on  Lis  pendtns, 
c.  1.  The  doctrine  of  Us  pendens  does  not  affect  third  persons 
acquiring  title  pendente  lite  under  tax  sales:  II).,  c.  5.  s.  80:  nor  bnna 
fide  assignees  of  negotiable  paper:  II).,  ss.  86.  87:  nor  persons 
acquiring  title  under  Acts  authorizing  expropriation:  II).,  s.  89;  and 
has  no  application  to  personal  property  other  than  chattel  in- 
terests in  land:  TVigram  v.  Buckley,  1894,  3  Ch.  483;  71  L.  T.  287. 


Adding 
parties. 


Persons 

acquiring 

interests 

•pendente 

lite  need 

not  be 
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Persons  having  a  paramount  title  to  the  plaintiff,  cannot  be  made  Rules 
parties  in  the  Master's  office,  if  they  object:  Montgomery  v.  Shortis,  660,  661. 
3  Chy.  Ch.  69.     Thus,  in  a  suit  by  an  execution  creditor,  to  set  aside  Persons 

a  fraudulent  conveyance  of  the  equity  of  redemption  by  the  execution  ^*£  pa™- 

•  -        ,1  at  mount  titie 

debtor,  an  order  adding  a  prior  mortgagee  for  the  purpose  of  redeem-  not  to  be 
ing  him,  was  discharged.     When  that  is  required  he  should  be  made  added 
an  original  party  to  the  action:  Crawford  v.  Meldrum,  19  Gr.  165.    ButinM>  O- 
where  a  decree  had  been  made  to  take  partnership  accounts,  in  the  Absentee 
absence  of  one  of  the  partners  alleged  to  be  insolvent  and  out  of  the  when  ac- 
jurisdiction,  it  was  held  that  he  was  properly  made  a  party  in  the  l^enced*1" 
Master's  office  on  his  returning  to  the  jurisdiction  pending  the  refer-  may  be' 
ence:  Paterson  v.  Holland,  7  Gr.  563;  and  as  to  parties  interested  inaddediu 
the  equity  of  redemption,  see  Rule  190.  hisreturn. 

The  action  is  only  deemed  to  be  commenced  as  against  parties  added 
in  the  Master's  office  from  the  date  of  the  order  adding  them:  Juson  ^|{2e'nce. 
v.   Gardiner,  11    Gr.  23;  and    see    Dumble    v.   Larush,   27    Gr.     lB7;mentof, 
Sterling  \.  Campbell,  1  Chy.  Ch.  147.     Where  it  is  made  to  appear  as  against 
to  the  Master  that  all  liability  on  the  part  of  a  party  added,  is  barred 
by  the  Statute  of  Limitations,  he  may  discharge  the  order   adding 
him  as  a  party:  Kline  v.  Kline,  3  Chy.  Ch.  161. 

No  direct  relief  can  be  had  against  parties  added  in  the  Master's 
office,  and  they  cannot  be  required  to  account:  Hooper  v.  Harrison, 
28  Gr.  22;  Rolph  v.  Upper  Canada  Building  Society,  11  Gr.  275,  278; 
Walker  v.  Seligmann,  L.  R.  12  Eq.  152;  Re  Parkes,  Simpson  v.  Parkes, 
66  L.  T.  151.  And  it  would  seem  they  cannot  themselves  get  any  re- 
lief against  co-defendants  beyond  what  is  claimed  by  the  plaintiff: 
see  Whitney  v.  Smith,  L.  R.  4  Chy.  513;  they  are  simply  bound  by  the 
proceedings. 

A  party  filling  two  capacities,  if  made  a  party  to  a  suit  distinctly  in  Party  ^Q 
one  capacity  only,  may  not  be  bound  as  to  his  rights  in  the  other  capacities, 
capacity:  e.g.,  a  person  added  as   a  defendant  in  his  character  of  a  how  far 
judgment  creditor,  was  held  not  to  be  bound  in  his  character  of  abound- 
mortgagee:  Crooks  v.  Watkins,  8  Gr.  340. 


660.  The  office  copy  of  a  judgment  or  order  directed 

to  be  served  under  Kule  65  9  shall  be  indorsed  with  a  no-  {£dbgement 
tice  according  to  'Form  No.  75.     Con.  Enle  47.  Btrrties°n 

Taken  from  Chy.  O.  245.  fu  M.V 

661.  A  person  served  with  an  office  copy  of  a  judg-  JUJ|BIn 
ment  or  order  under  Rule  659,  may  apply  to  the  Court  at  M.  o.  may 
any  time  within  14  days  from  the  date  of  such  service,  gainst 
to  discharge,  add  to,  vary,  or  set  aside  the  same.     Con.  iudgm€ 
Rule  48. 

Taken  from  Chy.  O.  246,  and  see  Chy.  O.  445. 

Under  Chy.  Orders  246,  445,  the  application  was  required  to  beApplica- 
brought  on  to  be  heard  within  the  fourteen  days:  see  Holmested's  £^Q 
Rules  and  Orders,  p.  245.     But  the  application  might,  in  the  discre-  heard. 
tion  of  the  Court,  be  entertained  after  that  time:  Stewart  v.  Hunter, 
2  Chy.  Ch.  265.     The  practice  under  this  Rule  now  appears  to  be 
the  same. 

Both  vacations  are  excluded  from  the  fourteen  days:  Rule  352  (a). 
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Rule  662.        "Where  a  party   is   added   who   claims   by   title  paramount   to   the 

Party          plaintiff,  he    should     move    to    discharge    the   order:  Montgomery  v. 

added  Shortis,  3  Chy.  Oh.  69;  Crawford  v.  Meldrum,  19  (Jr.  K55;  McVean  v.. 

prk>ritygto  Tiffin,  13  Ont.  App.  1.     But  an  incumbrancer  claiming  priority  to  the 

plaintiff,      plaintiff,   but   whom  the   Master   finds   to   be   subsequent,   may   also 

appeal    from    the    report  on   the    question  of  priority:   McDonald  v. 

Rodger,  9  Gr.  75. 

Tne  Master  may  himself  discharge  the  order  adding  a  party  who 
subsequently  appears  to  be  an  unnecessary  party:  Kline  v.  Kline,  3 
order,  Chy.  Ch.  161. 

A  party  improperly  added  as  a  party  in  the  Master's  office  is  not 
limited  to  the  time  mentioned  in  this  Rule  within  which  to  object  that 
he  should  not  have  been  made  a  party;  he  may  take  the  objection 
on  an  appeal  from  the  report,  or  upon  the  hearing  on  further  direc- 
tions, if  any,  if  sufficient  appears  on  the  Master's  report  to  enable 
the  Court  to  deal  with  the  question:  Cowan  v.  Allen,  26  S.  C.  R.  L'DL'. 

Master  662.  "Where,  at  any  time  during  the  reference,  it  ap- 

chisysify  pears  to  the  Master,  with  respect  to  the  whole  or  any  por- 
andoint  tion  °^  tne  proceedings,  that  the  interests  of  the  parties 
solicitors  can  he  classified,  he_may  require  the  parties  constituting 
sent  each  or  any  class,  to  be  represented  by  the  same  solicitor; 

ciSses?*  and  where  the  parties  constituting  such  class  cannot  agree 
upon  the  solicitor  to  represent  them,  the  Master  may  nomi- 
nate a  solicitor  for  the  purpose  of  the  proceedings  before 
him.  Con.  Kule  49. 

Taken  from  Chy.  O.  218. 

Solicitor  Where  the  Master  appoints  a  solicitor  to  act  for  a  class,  all  the 
appointed  individuals  composing  that  class  are  bound  by  the  acts  of  the  solicitor 
t6yrepreer  so  aPP°inted,  and  cannot  repudiate  them,  unless  they  appoint  a 
sent  a  class  separate  solicitor:  Re  McConnell,  3  Chy.  Ch.  423. 

tne<class°f  ^  solicitor  so  appointed  is  entitled  to  act  for  the  class,  not  only  in 
the  Master's  office,  but  also  in  proceedings  arising  out  of,  or  connect- 
ed with,  the  proceedings  in  the  Master's  office:  Ib.  But  where  a 
solicitor  was  ex  parte  appointed  to  represent  creditors  it  was  held 
that  he  could  not  recover  his  costs  against  creditors  who  had  not 
proved  their  claims  and  who  had  had  no  notice  of  his  appointment: 
Monteith  v.  Merchants  Bank,  12  P.  R.  288;  23  C.  L.  J.  415. 

As  to  the  appointment  of  a  solicitor  to  represent  creditors  generally: 
see  Re  Drwy  Nickel  Co.,  16  P.  R.  525,  where  orders  of  that  kind 
were  not  favourably  regarded. 

After  the  appointment  of  a  solicitor  to  act  for  a  class,  the  separate 
costs  of  any  member  of  that  class  subsequently  incurred  will  not 
ordinarily  be  allowed  against  the  estate  under  administration:  He 
JStna  Insurance  Company,  17  Gr.  160. 

Solicitor  The  Master  should  not  appoint  a  separate  solicitor  for  parties  who 
not  to  be  are  sufficiently  represented  by  the  plaintiff;  and  where  prima  facie 
torepre-  the  plaintiff  represents  the  class  (see  Rule  203),  if  the  Master 
sent aclass  appoints  a  separate  solicitor,  he  should  state  the  reason  for  so  doing 
preSetT  in  his  n'I'"rt:  ^orltam  v.  (lurhnm.  17  Gr.  386. 

As  to  the  liability  for  costs  of  any  member  of  a  class  refusing  to 
be  represented  by  the  solicitor  nominated  by  the  Master,  and  in- 
sisting on  being  represented  by  a  different  solicitor:  see  Rule  1148. 
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663.  Where  a  party  prosecuting  a  reference,  does  not  Rules 
proceed  with  due  diligence,   the  Master  may,  upon  the  Magter  ' 
application  of  any  other  person  interested,  either  as  a  party  may 
to  the  suit,  or  as  one  who  has  come  in  and  established  his  conductor, 
claim  under  the  judgment  or  order,  commit  to  him  the  re 
prosecution  of  the  reference.     Con.  Eule  50. 

Taken  from  Chy.  O.  212. 

The  Master  in  his  discretion  may  entertain  an  application  to  change 
the  conduct  of  the  reference  ex  parte:  Stephenson  v.  y-icolls,  14  Gr. 
144;  but  ordinarily  the  application  should  be  made  on  notice:  1  Sni. 
Pr.,  2nd  ed.,  312;  and  see  Sims  v.  Ridge,  3  Mer.  458;  Edicards  v. 
Acland,  5  Mad.  31. 

An  appeal  lies  from  the  order  of  the  Master  changing  the  conduct  Master  s 
of  the  reference:  Stephenson  v.  Nicholls,  14  Gr.  at  pp.  147,  149,  and  in01'??1'  , 
Wyatt    v.    Sadler,    5   Sim.    450,   the   Court   on   a   substantive   motion  to  appeal, 
changed  the  conduct  of  the  reference,  after  the  Master  had  refused 
an  application  for  that  purpose.    But  the  application  must  in  the  first 
instance  be  made  to  the  Master:  Miller  v.   HcNaughten,  1  Chy.  "Ch. 
206. 

Where  there  has  been  great  delay  in  prosecuting  a  judgment  in  a  Creditor 
creditor's   suit,    a   creditor   may   apply   to   have  the   conduct  of   themayai'1)y 
cause,  though  it  has  become  defective  by  the  death  of  a  defendant: 
Cook  v.  Bolton,  5  Russ.  282;  and  see  Re  Sliatc,  14  Gr.  524;  Patterson 
v.  Scott,  4  Gr.  145. 

A  party  to  whom   the  conduct  of   the   reference  is  committed   is  Party 
entitled  to  inspect  and   take  copies  of  briefs  and  documents  in  the  Before nee*8 
possession  of  the  party,  or  his  solicitor,  from  whom  the  carriage  of  entitled  to 
the  reference  has  been  taken:  Bennett  v.  Baxter,  10  Sim.  417;  and  seeinsPect 
Heslop  v.  Metcalf,  8  Sim.  622,  and  notes  to  Rule  335,  supra,  p.  518. 

An  order  taking  the  conduct  of  the  reference  from  the  plaintiff,  maynappiy 
does  not  preclude  him  from  applying  to  amend  a  clerical  error  in  the  to  amend 
judgment,  or  order,  under  Rule  640:  Whitehead  v.  ATor?7i,  Cr.  &  Ph.  78.  order  of 
This  Rule  only  enables  the  Master  to  transfer  the  conduct  of  proceed-  [^ugh06' 
ings  in  his  office.  con' uct 

Where  there  is  undue  delay  in  prosecuting  a  reference  the  Court taken  h! 
may  stay  the  proceedings:  see  Re  Leslie,  23  Ont.  143. 

664.   Unless  the  Master  otherwise  directs,  a  reference  £,e£eerence 
shall  be  proceeded  with  at  the  day  and  time  fixed;    and  proceeded 

,,.^.         ,.  .,  .  •          .  n         .  ,  with  on 

so  de  die  in  diem,  without  interruption,  and  without  a  day  fixed 
fresh  warrant;    and  when  an  adjournment  is  ordered,  the  die  in  diem. 
Master  shall  note  in  his  book  the  time  and  reason  thereof. 
Con.  Kule  52. 

Taken  from  Chy.  O.  213,  214. 

The  Master  may  proceed  with  a  reference  in  vacation,  and  make  Master 
his  report:  Marples  v.  Rosebrugh,  17  P.  R.  104.     See  formerly  Anderson ^^, : 
v.  Thorpe,  12  Gr.  542;  Fuller  v.  McLean,  8  P.  R.  549.  vacation. 

"  It  is  the  bounden  duty  of  the  Masters  to  observe  these  Orders 
to  the  letter,  wherever  it  is  not  absolutely  impracticable  to  follow 
them  literally,"  per  Spragge,  C.;  Falls  v.  Powell,  20  Gr.,  at  p.  468. 
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Rule  665.  665.  Upon  the  return  of  a  warrant  to  consider,  or 
consider  to  upon  the  bringing  in  of  the  reference  where  the  warrant 
FngsCond  is  dispensed  with,  the  Master  shall  fix  a  time  at  which  to 
return.  proceed  with  the  reference  and  shall  give  any  special  direc- 
tions he  thinks  fit  as  to: — 

(a)  The  parties  who  are  to  attend  on  the  several  ac- 
counts and  inquiries; 

(6)  The  time  at  which,  or  within  which,  each  proceed- 
ing is  to  be  taken; 

(c)  The  mode  in  which  any  accounts  referred  to  him 
are  to  be  taken  or  vouched; 

(d)  The  evidence  to  be  adduced  in  support  thereof; 

(e)  The  manner  in  which  each  of  the  accounts  and  in- 
quiries is  to  be  prosecuted; 

And  such  directions  mav  be  afterwards  varied  or  added 
to,  as  may  be  found  necessary.  Con.  Rule  55. 

Where  Where  a  judgment  is  manifestly   erroneous,  the  Master  may  pro- 

erroneous  perly  refuse  to  Proceed  upon  it  until  it  has  been  corrected:  Swain  son 
Master  '  v.  Bartley,  18  C.  L.  J.  15;  and  see  Commercial  Bank  v.  Graham,  4  Gr. 
may  refuse  419;  Mitchell  v.  Strathy,  28  Gr.  80;  Adamson  v.  Adamson,  Ib.,  at  p. 
on?t.°C<  224;  but  the  mistake  must  be  very  obvious  to  warrant  the  Master  in 
refusing  to  proceed. 

Warrant  to  Formerly  a  warrant  to  consider  a  judgment,  or  order,  only  required 
consider.  one  day's  service:  see  Sutherland  v.  Rogers,  2  Chy.  Ch.  at  p.  192;  other 

warrants  required  two  clear  days'   service:  J6. ;  except  warrants  to 

settle  report,  which  required  four  days'  service:   see  Rule  687,  note. 

The  present  Rules  make  no  express  provision  as  to  Master's  warrants. 
The  warrant  must  be  underwritten  so  as  to  explain  clearly  what 

proceedings   are   to    be  taken   under  it:   Denison  v.   Denison,   3   Chy. 

Ch.  349. 

Who  to  ap-     In  any  cause,  or  matter,  for  the  administration  of  the  estate  of  a 
PeaF.on  ,,    deceased  person,  no  person,   other  than  the  personal  representative, 
claims^ !    shall,  except  by  the  leave  of  the  Master,  be  entitled  to  appear  on  the 
against        claim  of  any  person  not  a  party  to  the  cause,  against  the  estate  of  the 
estate.         deceased,  in  respect  of  any  debt  or  liability.     The  Master  may  direct 
any  person  to  appear,  either  in  addition  to,  or  in  the  place  of,  the  per- 
sonal  representative,  upon  such  terms  as  to  costs  and  otherwise  as 
may  seem  proper:  see  Rule  204. 

As  to  mode  of  taking  and  verifying  accounts  generally,  see  Knlns 
674-G79.  683;  and  as  to  taking  accounts  of  creditors'  claims  against 
the  estate  of  a  deceased  person,  see  Rults  703-715. 

The  ruling  of  the  Master  is  not  conclusive,  and  the  Court  may  on 
.appeal  give  a  party  leave  to  attend  proceedings  whom  the  Master 
has  excluded:  Davis  v.  Co-mbermere.  9  Jur.  76.  But  it  would  seem  that 
any  objection  to  the  Master's  ruling  should  be  brought  up  by  way 
of  appeal,  and  not  as  a  substantive  motion. 


neces- 
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666.    To  enable  the  Master  to  exercise  all  or  any  of  Rule666- 
the  powers  conferred  upon  him  by,  or  to  take  the  accounts 
and  make  the  inquiries  referred  to  in,  the  following  Kules, 
it  shall  not  be  necessary  that  any  of  the  matters  therein  deuce  at 

i  -i   •        i          -IT  i         trial  nec 

mentioned,  shall  have  been  stated  in  the  pleadings,  or  that  sary  to 
the  evidence  thereof  shall  have   been  given  before  the  Master  to 
judgment  or  order  of  reference,  or  that  the  judgment  or  hispowers. 
order  shall  contain  any  specific  direction  in  respect  there- 
of.    Con.  Eule  56. 

Taken  from  Chy.  O.  219. 

Chy.  Orders  219,  220,  from  which  this  and  the  following  Rule  are  Jurisdic- 
taken,   very  materially  altered  the  practice  previously  in  force,  an<l  Master 
extended  the  jurisdiction,   and  discretion,   of  the   Masters  in  taking  enlarged 
accounts,  very  far  beyond  that  exercised  by  the  Chief  Clerks,  or  even  by  Rules 
by  a  Judge  in  Chambers,  under  the  English  practice:  Sculthorpe  \.  C66>  667- 
Burn,  12  Gr.  427. 

The  former  rule,  as  laid  down  by  Lord  Eldon,  was,  that  the  plaintiff  Former 
must  aver  in  his  bill,  and  prove,  at  least  one  act  of  wilful  neglect,  or  q"^  Jd  case 
default,  in  order  to  obtain  a  decree  directing  an  inquiry  as  to  wilful  to  be  made 
neglect,  or  default:  Seton,  5th  ed.,  986,  Sleight  v.  Lawson,  3  K.  &  J.  in  plead- 
292.    In  the  same  way,  according  to  the  English  practice,  a  founda-iugs>  etc- 
tion  is  required  to  be  laid  in  the  pleadings   for,  and  the  judgment 
must  specially  direct,  the  taking  of  an  account   with  rests:   Seton, 
5th  ed.,  984;  or  the  setting  of  an  occupation  rent:  Trulock  v.  Robey,  15 
Sim.  265. 

This  Rule  distinctly  abrogates  those  rules  of  practice,  and  enables 
the  Master  to  take  an  account  with  rests,  and  to  charge  the  account- 
ing party  for  rents,  and  profits,  which  might  have  been  received,  but 
for  wilful  neglect  and  default,  and  to  set  an  occupation  rent  in  any 
case  referred  to  him;  although  there  be  nothing  in  the  pleadings: 
McLennan  v.  Heward,  9  Gr.  at  pp.  178  and  187;  and  though  no  evid- 
ence may  have  been  given  as  to  any  such  matters  at  the  trial. 

It  was  formerly  held  that  under  a  common  administration  order 
obtained  on  motion  without  bill,  by  any  person  but  the  personal  repre- 
sentative himself,  there  could  be  no  inquiry  as  to  wilful  neglect,  or 
default:  Harrison  v.  McOlaslian,  7  Gr.  532.  But  where  the  order  was 
obtained  by  the  personal  representative  himself,  such  an  inquiry 
might  be  made:  Ledger-wood  v.  Lcdgericood,  7  Gr.  584. 

The  case  of  Carpenter  v.  Wood,  10  Gr.  354,  though  not  referring  to  Inquiry  as 
Harrison  v.  McGlashan,  is  said  in  effect  to  have  overruled  it;  and  the  a^^ef  c 
practice  was  stated  by  Boyd,  C.,  to  be  now  settled  that  under  Ciiy.  fault,  etc., 
Orders  219,  220  (Rules  666,  667),  the  inquiry  as  to  wilful  neglect  an^^^^6. 
def  ault,  may  be  made  in  all  cases  under  the  common  administration  ^  social" 
order:  Re  Allan,  9  P.  R.  277.  direction. 

If  the  Master  refuses  to  exercise  the  power  to  take  the  accounts  in 
the  manner  mentioned  in  Rule  667,  his  ruling  will  be  appealable; 
but  it  would  seem  to  be  more  proper  to  bring  the  question  up  on 
further  directions:  see  Sievetcright  v.  Leys,  1  Ont.  375. 

Where  the  judgment  gives  further  relief  than  claimed  by  "the 
pleadings,  it  has  been  held  that  the  judgment  is  not  to  be  construed 
by  reference  to  the  pleadings  if  it  is  unambiguous:  Smith  v.  Ooldie, 
11  P.  R.  24. 
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Kuie  667.         667.  Under  a  judgment  or  order  of  reference,  the 
Master  °f    Master  shall  have  power: 

to  take 

"itS  rests.       (a)  To  take  the  accounts  with  rests  or  otherwise; 

TO  inquire      (fr)  To  take  account  of  rents  and  profits  received  or 

negiectand  which,  but  f  or  wilf  ul  neglect  or  default,  might  have  been 

default.  •        i 

received  ; 

occupation      0)  To  set  occupation  rent; 

rent-  .  -II- 

TO  allow         (d)  To  take  into  account  necessary  repairs,  and  lasting 

improve-    improvements,  and  costs  and  other  expenses  properly  in- 
meuts'       curred  otherwise,  or  claimed  to  be  so; 

ju°st™tke         (e)  To  make  all  just  allowances; 

lowauces. 

TO  report        (/)  lo  report  special  circumstances; 

special 


stances";  (#)  And  generally,  in  taking  the  accounts,  to  inquire, 
and  to  in-  adjudge,  and  report  as  to  all  matters  relating  thereto,  as 
aiTmaTte^rs  fully  as  if  the  same  had  been  specifically  referred.  Con. 

relating  to  T^lp   *7 
accounts.     -^Uie  O  <  . 

/-N  p^  Taken  from  -Chy.  O.  220. 

0  I  'f\'L{  ft  >-  Interest.  —  Interest  is  not  chargeable  as  a  matter  of  course  against 
an  accounting  party:  Phillips  v.  Homfray,  44  Ch.  D.  694;  39  W.  R. 
45;  62  L.  T.  897;  London,  Chatham  &  D.  Ry.  Co.  v.  Sov,th  Eastern  Ry. 
Co.,  1893,  A.  C.  429;  and  see  the  Act,  ss.  113-116  and  notes,  supra, 
p.  147. 

Taking  the  Account  with  rests:  — 

Taking  Taking  an  account  with  "  rests  "  means,  either  that  the  accounting 

account  party  is  charged  with  compound  interest  on  the  amount  found  duo 
what  it  is.'  from  him;  or  that  the  surplus  income  remaining  after  satisfying  the 
interest  due  to  him,  is  applied  at  certain  periods  in  reduction  of  tin- 
principal.  The  amalgamation  of  principal  and  interest,  or  the  appli- 
cation of  income  to  pay  off  the  principal,  may  take  place  yearly,  half- 
yearly;  or  at  other  times  more  or  less  frequently,  and  these  periods 
are  termed  "  rests."  In  Robinson  v.  Gumming,  '2  Atk.  410,  Lord 
Hardwicke  said  rests  were  only  ordered  in  accounts  of  realty,  and 
not  of  personalty,  but  this  is  no  longer  the  rule.  When  the  Master 
declines  to  take  an  account  with  rests,  if  it  is  intended  to  appeal  from 
his  decision,  he  should  be  required  to  report  the  facts,  so  as  to  enable 
the  Court  to  judge  of  the  propriety  of  his  decision:  fUcrfin-ifiht  v. 
Leys,  1  Ont.  375;  but  it  has  been  said  that  the  preferable  method  is  to 
bring  the  question  up  on  further  directions:  Ib. 

!>    t  _  Rests,  as  against  Executors  and  Tmstces.—ln  taking  accounts  against 

when  an  executor,  or  trustee,  he  is  to  be  charged  "  with  what  he  ought  to 

allowed  as  have  made,  with  what  he  actually  did  make,  or  with  what  he  must 
elecutors  ^  presumed  to  have  made":  per  Esten,  V.C.,  Smith  v.  Hoc,  11  Gr. 
and  '  312.  The  principle  on  which  the  Court  proceeds  in  charging  an 
trustees,  executor,  or  trustee,  with  interest,  is  that  of  restoring  to  the  ccstni 
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que  trust  his  own,  and  of  fairly  compensating  him  for  loss  directly  Rule  667. 
attributable  to  the  neglect,  or  breach  of  duty,  by  the  trustee;  and 
on  the  other  hand,  that  of  withdrawing  from  the  trustee  any  ad- 
vantage he  has  appropriated  by  abusing  his  position:  per  Moss,  C.J.; 
Inglis  v.  Beatty,  2  Ont.  App.  at  p.  490.  It  is  not  that  of  punishment 
to  the  executor,  or  trustee:  Attorney-General  v.  Alford,  4  D.  M.  &  G. 
843;  Burdick  v.  Garrick,  L.  R.  5  Chy.  233;  Vyse  v.  Foster,  L.  R.  8 
Chy.  309;  L.  R.  7  H.  L.  318.  Compound  interest  may  in  some  cases 
be  a  convenient  mode  of  making  this  compensation,  but  in  other  cases 
it  may  be  oppressive,  and  sound  more  as  punishment  than  compensa- 
tion, and  therefore  in  such  cases  it  ought  not  to  be  charged:  see 
Fielder  v.  O'Hara,  14  Gr.  223. 

In   England   the  amount   of   interest   with   which   an   executor,    or  English 
trustee   is  charged,   depends  on   the  circumstances:   (1)   When  lie   is  Kule  when 
guilty  of  mere  neglect,  and  gets  no  personal  benefit,  he  is  charged  or^ruste'e 
with  simple  interest  at  4  per  cent.:  Forbes  v.  Ross,  2  Cox,  11G;  Rocke  guilty  of 
v.  Harte,  11  Ves.  58;  Robinson  v.  Robinson,  1  D.  M.  «fc  G.  247;  Tebbs  mere 
v.   Carpenter,    1   Mad.   290;   Mousley  v.   Carr,    4   Beav.   49;   Attorney-  lieelect- 
General  v.  Alford,  4  D.  M.  &  G.  843;  or  with  the  interest  he  should 
have  received  with  half-yearly  rests:  Gilroy  v.  Stephen,  46  L.  T.  "01. 
(2)  Where  he  is  guilty  of  a  positive  breach  of  trust,  or  has  employed  guiity  of 
trust  money  for  his  own  benefit,  he  is  charged  with  5  per  cent. ;  or.  positive 
at    the   option   of   the   beneficiary,    with   the   profit    actually    rnade:byeach  °_f 
Jones  v.  Foxall,  15  Beav.  388.    The  neglect  to  comply  with  a  specific  ^^ 
direction  for  investment,  has  been  held  to  be  such  a  positive  breach  employed 
of  trust:  Crackelt  v.  Bethune,  1  J.  &  W.  586;  Berwick  v.  Murray,  7  D.  trust  fund 
M.  &  G.  519;  Mosley  v.  Ward,  11  Ves.  581;  and  where  the  trust  direct-  bu 
ed  accumulation,  the"  accounts  have  been  taken  with  rests:  Raphael 
v.  Boehm^  11  Ves.  92;  Knott  v.  Cottee,  16  Beav.  77;  Jones  v.  Foxall,  15 
Beav.  388;  and  where  a  breach  of  trust,  and  the  employment  of  the 
trust   fund    for   his   own    benefit,    in    trade,    or   speculation,    concur, 
whether  there  be  any  direction  for  accumulation  or  investment  or  not. 
the  trustee  is  charged  with  5  per  cent.,  sometimes  with:  Burdick  v. 
Garrick,  L.   R.  5  Chy.  233;  and  sometimes  without  rests,  or,  in  the 
option  of  the  beneficiary,  with  the  profits  actually  realized  from  the 
fund:  Flocton  v.  Bunning,  L.  R.  8  Chy.  323;  Saltmarsh  v.  Barrett,  31 
Beav.  349;  Docker  v.  Somes,  2  My.  &  K.  055;  Heathcote  v.  Hulme,  1 
J.  &  W.  122;  Sutton  v.  Sharpe,  1  Russ.  146;  Robinson  v.  Robinson,  1 
D.  M.  &  G.  247.     In  Walker  v.  Woodward,  1  Russ.  107,  annual  rests 
were  ordered,  but  this  was  said  to  have  been  obtained  by  surprise: 
see  Attorney-General  v.  Solly,  2  Sim.  518.     In  Jones  v.  Foxall,  15  Beav. 
388;  Williams  v.  Powell,  15   Beav.  461;  Heighmgton  v.   Grant,  1  Ph. 
600;   rests   were  ordered.      In   Docker  v.   Somes,   2   My.    &   K.    655; 
Palmer  v.  Mitchell,  2  My.  &  K.  672;  Macdonald  v.  Richardson,  1  Giff. 
81;  accounts  of  profits  arising  from  employment   of  trust   funds  in 
trade  were  ordered;  and  see  Crawshay  v.  Collins,  15  Ves.  218;  1  .T.  <t 
W.  267;  2  Russ.  325;  Witlett  v.  Blanford,  1  Ha.  253;  Wedderburn  v. 
Wedderburn,    22   Beav.    84.      The   paying    in    money   to   the   general 
account  of  a  firm  of  solicitors,  of  which  the  trustee  was  a  partner, 
was  held  not  to  be  a  using  of  the  money  in  his  own  business,  so  as 
to  render  him  liable  for  compound  interest:  Bundick  v.  Garrick,  L.  R. 
5  Chy.  233.    Where  an  infant  is  interested,  an  inquiry  will  be  direct- 
ed whether  it  is  for  his  advantage  to  take  interest,  or  profits:  Burden 
v.  Burden,  cited  in  Heathcote  v.  Hulme,  1  J.  &  W.  134-5.     No  special 
direction  seems  to  be  necessary  to  authorize  the  Master  to  make  that 
inquiry  in  Ontario. 
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Interest 
cm  sums 
neglected 
to  be  paid 
over. 


Rule  667.  In  this  Province  prior  to  the  repeal  of  the. usury  laws,  the  rule  was 
Rule  in  to  charge  interest  at  the  rate  of  6  per  cent.,  and  where  according  to 
t>Utate°ofS  the  En£lisn  cases  a  higher  rate  of  interest  than  4  per  cent,  would  be 
interest.  charged,  to  take  the  account  with  half-yearly  rests:  see  Landman  \. 
Crooks,  4  Gr.  353;  Small  v.  Eccles,  12  Gr.  at  p.  40.  ~£>ince  the  abolition 
of  the  usury  laws,  an  accounting  party  chargeable  according  to  the 
English  cases  with  more  than  4  per  cent.,  may  .now  be  charged, 
either  with  a  higher  rate  of  interest  than  6  per  cent.,  according  to 
the  value  of  money,  as  was  done  in  Wightman  v.  Hdlliwell,  13  Or. 
330  (where  an  executor  was  charged  with  8  per  cent,  simple  interest) ; 
or  it  would  seem  he  may  be  charged  with  compound  interest  at  6 
per  cent.:  Wiard  v.  Gable,  8  Gr.  458;  ErsMne  v.  Campbell,  1  Gr.  570; 
or  even  at  a  higher  rate  if  the  money  has  been  used  in  trade: 
WigJitman  v.  Hellmell,  13  Gr.  at  p.  343;  Small  v.  Eccles,  12  Gr.  40. 
or,  at  the  option  of  the  cestui  que  trust,  with  the  actual  profits 
realized. 

But  where  the  trustee,  or  executor,  has  neglected  to  pay  over  sums 
in  his  hands  to  the  parties  entitled,  he  is  chargeable  with  interest  on 
such  sums,  no  matter  what  the  amount,  from  the  time  the  payment 
ought  to  have  been  made:  McLennan  v.  Reward,  9  Gr.  at  p.  190. 

In  re  Honsberger  v.  Kratz,  10  Ont.  521;  21  C.  L.  J.  400,  Boyd,  C., 
laid  down  the  rule  on  which  executors  and  trustees  should  be 
charged  with  interest,  as  follows: — (1)  An  executor  or  trustee  who 
negligently  retains  funds  in  his  hands  which  he  should  have  paid  over, 
or  made  productive  for  the  estate,  is  to  be  charged  Avith  simple 
interest  thereon  at  6  per  cent.  (2)  An  executor  or  trustee  who  in 
violation  of  his  trust  has  used  the  money  for  his  own  purposes 
(though  not  in  trade  or  speculation),  is  to  be  charged  at  such  rate  as 
is  the  then  current  value  of  money.  (3)  An  executor  or  trustee  who 
makes  a  gain  out  of  the  trust  by  embarking  the  money  in  speculation 
or  trading  adventures,  is  to  be  charged  either  with  the  profits  or  com- 
pound interest.  Since  this  rule  was  laid  down,  however,  although 
the  legal  rate  of  interest  has  remained  at  six  per  cent.,  the  current 
value  of  money  has  become  very  much  less  in  Ontario,  and  probably 
in  the  2nd  case  mentioned,  6  per  cent,  would  now  be  chargeable. 

Where  the  executor,  or  trustee,  retains  trust  money  in  his  hands, 
under  a  lona  fide,  though  mistaken,  belief  that  it  is  his  own,  he  may 
be  exonerated  altogether  from  payment  of  interest:  Bruere  v.  Pem- 
berton,  12  Ves.  386:  Davenport  v.  Stafford,  14  Beav.  319;  or  he  may 
be  ordered  to  pay  simple  interest:  Inglis  v.  Beatty,  2  Ont.  App.  453; 
and  where  there  has  been  great  delay  on  the  part  of  the  cestui  que 
trust  in  making  claim  to  the  trust  fund:  Browne  v.  Cross,  14  Beav. 
105,  provided  such  delay  can  be  said  to  amount  to  acquiescence: 
The  Hie  Assurance  Co.  v.  Siddal,  3  De  G.  F.  &  J.  72;  Blai-n  v.  'Tcrry- 
berry,  12  Gr.  221,  the  trustee  or  executor  may  be  relieved  from  paying 
interest  thereon:  but  see  Boys'  Home  v.  Lends,  4  Ont.  18. 

A  direction  to  invest  a  trust  fund  for  infants,  is  not  properly 
executed  by  the  deposit  of  the  money  in  a  savings  bank  at  3^  per 
cent,  interest,  even  though  made  with  the  consent  of  the  statutory 
guardian  of  the  infant  c.  q.  t.;  and  the  trustees  are  liable  for  interest 
at  6  per  cent.:  Spratt  v.  Wilson,  19  Ont.  28. 

An  executor  who  paid  over  money  under  what  proved  to  be  a 
mistaken  construction  of  his  testator's  will,  was  held  nevertheless 
bound  to  pay  interest  thereon  to  the  parties  properly  entitled:  but  not 
to  a  person  who  had  acquiesced  in  the  misapplication  of  the  fund: 
In  re  Hulkes.  PotceM  v.  Hulkes,  33  Ch.  D.  552;  55  L.  T.  203; 
and  see  In  re  Deanc,  Bridgcr  v.  Deane,  42  Ch.  D.  9. 


Where  re- 
tained un- 
der bona 
tide  belief 
of  owner- 
ship. 


Neglect  of 
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Neglect  of 
trustee  to 
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A  trust  to  invest  in  "  public  securities,"  is  violated  by  investing  in  Rule  667. 
municipal  debentures:  Ewart  v.  Gordon,  13  Gr.  40;  but  as  to  deben- 
tures in  which  trustees  may  invest,  see  R.  S.  O.  c.  130;  and  a  direc- 
tion to  carry  on  a  business  will  not  justify  an  executor  in  embarking 
more  capital  in  it:  Smith  v.  Smith,  13  Gr.  81. 

In  cases  of  simple  neglect  to  invest,  the  Master  is  not  justified  in 
charging  interest  against  the  trustee  until  the  balance  amounts  to  a 
sum  .sufficient  for  an  ordinary  investment.  $400  was  considered  a 
reasonable  sum  for  this  purpose:  McLennan  v.  Heward,  9  Gr.  178;  and 
see  Re  Jones,  49  L.  T.  91. 

Where  trustees,  or  executors,  lend  money  to  themselves  at  a  lower  Executors 
rate  than  could  have  been  obtained  by  investing  it  according  to  the  len(3in§ 
trust,  they  will  be  chargeable  with  the   higher  rate,  but  not  with  them- 
rests:  Smith  v.  Roe,  11  Gr.  311,  at  p.  315;  and  see  Forbes  v.  Ross,  2  selves. 
Cox,  116. 

But  where  a  trustee  is  authorized  to  invest  in  either  of  two  speci-Ornot  in- 
fied  modes,  and   by  mistake   invests  in  neither,  the  measure  of  his  ^e1?8^8 
liability  is  the  loss  arising  from  his  not  having  invested  in  the  less 
beneficial    of    the    authorized    modes.    Thus    where    a    trustee    waa 
authorized  to  invest  in  Government  securities,  or  mortgages,  and  he 
invested  in  bank  stocks,  which  proved  a  loss;  he  was  charged  with 
what  would  have  been  obtained   had  the  investment  been  made  in 
Government  securities,  although  a  larger  rate  of  interest  could  have 
been  obtained  on  mortgages:  Paterson  v.  Lailey,  18  Gr.  13;  and  see 
Cameron  v.  Bethune,  15,  Gr.  486;  and  see  Re  Qabourie.  13  Ont.  635. 

Nor  is  an  executor,  or  trustee,  liable  for  neglect  in  not  calling  in 
investments  made  by  the  testator,  in  order  to  invest  at  a  higher  rate 
of  interest,  although  authorized  so  to  do:  Smith  v.  Roe,  11  Gr.  311. 
Where  a  trust  company  was  appointed  executor  of  an  estate  and  took 
over  certain  securities  of  the  estate,  and  without  giving  any  security 
or  covenant,  paid  interest  at  a  lesser  rate  than  that  received  from 
the  securities,  to  the  beneficiaries,  on  the  ground  that  they  had 
"  guaranteed  "  the  payment  of  interest  on  the  fund,  it  was  held  that 
the  transaction  could  not  be  supported  and  that  the  company  was 
accountable  for  the  interest  actually  received:  Hiddingh  v.  DC  Villiers, 
12  App.  Cas.  107,  624;  57  L.  T.  886. 

An  administratrix,  who  allowed  the  moneys  of  the  estate  in  her 
hands  to  be  used  by  her  husband,  was  charged  with  simple  interest  at 
6  per  cent.;  it  not  being  shewn  that  the  money  had  been  used  in 
trade,  or  that  any  larger  sum  had  been  realized:  Fielder  v.  O'nara, 

14  Gr.  223. 

Where  an  executor,  or  trustee,  has  properly  deposited  the  trust  fund  No  interest 
for  safe  keeping,  or  not  unreasonably  kept  it  in  his  hands  unemployed,  °°  Bljm* 
he  may  be  relieved  from  payment  of  interest,  except  such  as  he  has  executor,  ° 
actually  received;    but   if   he   has   not  kept  it   apart   from   his   own  he  has  not 
moneys,  or  has  used  it,  he  will  be  liable  for  interest  on  it:  Beatowactu.ally 
v.  Boomer,  2  Chy.  Ch.  89. 

An  executor,  or  trustee,  charged  with  principal  sums  which  have 
never  come  to  his  hands,  but  which  have  been  lost  by  his  neglect,  is 
not  always  chargeable  with  interest  thereon  as  well:  Vansion  v. 
Thompson,  10  Gr.  542;  Re  Shaw,  15  Gr.  626;  Re  C  ranter,  Crowter  v. 
ffinsmann,  10  Ont.  169;  unless  his  neglect  or  default  amounts  to 
acquiescence  in  the  spoliation  of  the  estate:  Sovereign  v.  Sovereign, 

15  Gr.  559;  Cudnty  v.  Cudney,  21  Gr.  153;  3.rcher  v.  Severn,  13  Ont. 
316. 
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Rule  667.  The  commencement  of  a  suit  does  not  stop  interest  running:  Mc- 
Lennan v.  Heward,  9  Gr.  178:  McMillan  v.  McMillan.  21  Gr.  3G9;  but 
xee  Blogg  v.  Johnston,  L.  R.  2  Chy.  225. 

As  against  executors,  interest  should  not  ordinarily  be  charged, 
until  after  the  lapse  of  a  year  from  the  testator's  death. 

Where  a  trustee  or  executor  has  made  advances  to  the  trust  estate, 
he  may  be  allowed  simple  interest  on  the  balances  of  principal  due  to 
him  from  year  to  year,  but  not  compound  interesT:  Finch  v.  Prescutt, 
L.  R.  17  Eq.  554. 

Principal  Principal  and  Agent.  —  An  agent  who  had  used  moneys  of  his  prin- 
and  agent.  cjpai(  wjth  his  consent,  was  only  charged  simple  interest:  McLennan- 
v.  Heward,  9  Gr.  178;  and  where  the  state  of  accounts  could  not  be 
ascertained  until  they  had  been  taken  by  the  Court,  interest  on  the 
balance  was  charged  only  from  the  date  of  the  Master's  certificate: 
Turner  v.  Burkinshaw,  L.  R.  2  Chy.  488;  and  see  Blogg  v.  Johnston, 
II).,  225. 

Where  the  principal  was  found  indebted  to  the  agent,  interest  on  the 
balance  was  allowed  from  the  filing  of  the  declaration  in  the  action 
by  the  agent  to  recover  the  amount:  Ridley  v.  Sexton,  19  Gr.  146. 

Legatees  Legatees.  —  Interest  on  legacies  runs  from  the  end  of  a  year  from  the 
death  of  the  testator,  in  the  absence  of  any  express  direction  in  the 
will  to  the  contrary:  see  Smith  v.  Seaton,  17  Gr.  397;  even  though 
the  income  of  the  whole  estate  be  bequeathed  to  another  for  life: 
Toomey  \.  Tracey,  4  Ont.  708;  and  see  Re  Olive,  Olivd  v.  Westerman, 
f)0  L.  T.  355;  but  this  rule  does  not  apply  to  sums  appointed  by  will. 
under  a  power;  as  to  such  sums,  interest  runs  from  the  death  of  the 
testator:  Deedes  v.  Graham,  20  Gr.  258.  But  no  interest  can 
usually  be  recovered  on  arrears  of  annuities,  bequeathed  by  will:  Gold- 
smith v.  Goldsmith,  17  Gr.  213;  Crone  v.  Crone,  27  Gr.  425;  and  see 
Snarr  v.  Badlena-ch,  10  Ont.  131;  21  C.  L.  J.  401:  nor  on  annuities 
granted  to  secure  a  loan,  as  against  land  on  which  the  annuity  is 
charged,  even  though  judgment  may  have  been  recovered  therefor: 
Beamish  v.  Farmer,  Ir.  R.  1  Eq.  466;  and  see  Ashburner  v.  McGuvre,  2 
W.  &  T.  L.  Gas.  317. 

Where  a  legacy  is  vested  in  trustees  upon  an  express  trust,  more 
than  six  years'  arrears  of  interest  are  recoverable:  Loring  v.  Loring. 
12  Gr.  374. 

Where,  by  mistake,  a  legatee  has  been  paid  by  an  executor  before 
his  legacy  was  due,  he  cannot  be  required  to  give  credit  as  against 
subsequently  accruing  instalments  of  his  legacy,  for  interest  on  the 
payments  made  before  they  were  due:  Barber  v.  Clark,  20  Ont.  522. 

A  legatee  receiving  more  than  his  share  may  be  ordered  to  refund. 
With  interest:  Davidson  v.  Boomer,  17  Gr.  509;  as  to  creditors  overpaid 
their  proportion  of  the  assets,  see  Chamberlcn  v.  Clarke,  1  Ont.  1  ?>•">; 
9  Ont.  App.  273. 

Where  there  is  a  deficiency  of  assets  to  meet  nn  annuity  given 
by  a  testator  or  other  person,  the  annuitant  is  entitled  to  have  his 
mi  unity  valued,  and  the  value  paid  to  him.  where  there  is  no  gift  over 
of  the  corpus  of  the  fund  after  the  death  of  the  annuitant:  In  re 
Kinrtnir.  1897,  1  Ch.  921. 

Policies  of       Policies  of    Insurance.—  Interest   does   not    begin   to   run.    until   the 
insurance.  partT  ciniming  is  in  position  to  give  a  full  discharge:  Toronto  Rcii-inns 
Bnni-  v.  Canada  Life,  14  Gr.  509;  and  see  Matthew  v.  Northern  Ass.  Co.r 
9  Ch.  D.  80. 
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Partnership  Accounts. — In  the  absence  of  any  agreement  to  the  con-  Rule  667. 
trary,  advances  of  capital  made  by  a  partner  do  not  bear  interest:  Partuer- 
Hill  v.  King,  9  Jur.  N.  S.  527;  3  D.  J.  &  S.  418;  Coofca  v.  Benbow,  3  ship  ac- 
De  G.  J.  &,  S.  1;  Stevens  v.  Cook,  5  Jur.  N.  S.  1415;  but  see  Millar  v.couuts- 
Craig,  6  Beav.  '433.     This  applies  not  only  to  the  original  capital  put 
in,  but  also  to  subsequent  advances  made  by  a  partner   on  capital 
account:  Jardine  v.  Hope,  19  Gr.  76. 

Neither  is  interest  chargeable  on  capital  agreed  to  be  advanced  by  No  interest 
a  partner,  but  not  advanced  by  him:  Wilson  v.  McCarthy,  13  C.  L.  J. 
303;  Rishton  v.  Orissell,  L.  R.  5  Eq.  326. 

As  to  advances  in  the  way  of  temporary  loans  there  seems  to  be  no  As  to  tern- 
settled  rule.     In  Cook  v.  Benbow,  supra,  Turner,  L. J.,  thought  interest  [JJ^^gZ. 
should  not  be  allowed:  and  see  De  Hertel  v.  Supple,"  14  Gr.  421.     But  quaere. 
in  Ex  parte  Chippendale.  4  D.  M.  &  G.  36,   Knight  Bruce,  L.J.,  was 
of  the  contrary  opinion;  and  see  Re  German  Mining  Co.,  17  Jur.  745," 
747;  Pirn  v.  Harris,  10  L.  R.  Ir.  Eq.  442. 

Interest  is  chargeable  on  sums  in  the  hands  of  a  partner,  and  not  Interest 
accounted    for:   Hutcheson    v.    Smith,    5    Ir.    Eq.    117;    or    improperly  sumsin the 
applied:  Evans  v.   Coventry,   8  D.    M.   &  G.  835.      But  a  partner  in  hands  of  a 
possession  of  partnership  property  is  not  obliged  to  account  on  the  P^tner,  or 
footing  of  wilful  default:  Rowe  v.  Wood,  2  J.  &  W.  556;  Davidson  V.  counted 
Thirteen,  3  Gr.  330,  at  pp.  347-8.  for. 

Interest  is  not  chargeable  on  withdrawal  of  capital,  unless  t'raudu-  No  interest 
lent   or  improper:   Cooke  v.   Benbow,   supra;   Meymoit   v.   Meymott.   31  ^t^!pl  8 
Beav.   445;   nor  on  undrawn   profits:   Dinham    v.   Bradford,    L.   R.   5  drawn,  or 
Chy.  519.  profits. 

Where  capital  carries  interest  during  the  continuance  of  a  partner- Interest 
ship,  it  does  not  do  so  after  a  dissolution:  Watney  v.  Wells.  L.   R.  2Pav.able  on 
Chy.   250;    Rhodes   v.    Rhodes,    John.    653;   although   the    business   is^re' 
carried  on  for  the  purposes  of  a  sale:  Watney  v.  Wells,  supra;  unless  stopped  by 
where  the  capital  is  treated  as  a  debt:  Wood  v.  Scolcs.  L.  R.  1  Cliy.  d.issolu' 
369;  Barfield  v.  Loughboroiigh,  L.   R.  8   Chy.   1;  or  in  the  case  of  a  10D' 
sleeping  partner:  Parsons  v.  Hayward,  4  D.  F.  &  J.  474. 

After  the  Master's  report,  simple  interest  at  six  per  cent,  runs  on  Interest 
the  amount  found  due:  Bonville  v.  Bonville,  35  Beav.  129;  Brewer  v.  when  it 
Yorke,  46  L.  T.  289.  runs' 

Losses  resulting   from  investments  of  partnership  moneys,  are  to  Losses  how 
be  borne  by  the  partners,  in  the  same  proportions  as  they  are  entitled  borne- 
to  share  in  the  profits  of  the  partnership  business:  Storm  v.  Cumber- 
land, 18  Gr.  245. 

Mortgagees  in  Possession. — Where  a  mortgagee  in  possession,  has  in  Mortgagee 
that  character  received  rents  and  profits,  or  is  chargeable  with  an  Account6 
occupation  rent,  in  excess  of  the  interest  due,  the  Master  may  strike  with  rests 
a  balance  periodically,  and  apply  the  surplus  to  the  reduction  of  the 
principal;  this  is  called  taking  the  account  with  rests:  Thorneycroft  v. 
Crockett,  2  H.  L.   C.  239;  Wilson  v.  Cluer,  3  Beav.  136;  Schofteld  v. 
Itifjhnm,  1  C.  P.  Coo.  477;  Thompson  v.  Hudson,  L.  R.  10  Eq.  407;  and 
see  Fisher  on  Mortgages.  5th  ed..   sec.  1793,  et  seq.    And  where  a 
mortgagee,  after  having  been  paid  in  full,  has  continued  in  possession, 
he  may  be  charged  with   compound   interest  on  his  receipts:  Wilson 
v.   Hetcalfc.   1   Russ.  530;  Lloyd  v.   Jones,  12   Sim.  490:  Ashtcorth  v. 
Lord,  36  Ch.  D.  545;  58  L.  T.  18. 

In  Coldwell  v.  Hall,  9  Gr.  110.  VanKoughnet.  C..  stated  it  to  be 
the  settled  practice  of  the  Court,   "that  when  a  mortgagee  enters 
J.A.— 5S 
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Rule  667.  his  money  being  in  nrrear,  he  is  not  liable  to  account  for  the  rents 
received  by,  or  chargeable  against  him,  with  rests,  until  he  is  paid 
off  in  full."  And  see  Wilson  v.  Cluer,  3  Beav.  136;  TFil«on  v.  Mctcalfe, 
1  Russ.  530;  Paul  v.  Jolmson,  12  Gr.,  at  p.  482;  Davis  v.  May.  19 
Ves.  384;  Finch  v.  Broicn,  3  Beav.  70;  Latter  v.  Dashwood,  6  Sim.  462. 
But  if  he  enters  when  nothing  is  in  arrear,  it  seems  the  account  may 
be  taken  with  rests  from  the  beginning  of  the  possession:  Nelson  \. 
Booth,  3  D.  &  J.  119. 

But  the  mere  fact  of  nothing  being  due  when  possession  is  taken, 
is  not  conclusive  as  to  the  right  to  have  the  account  taken  with  rests; 
every  attendant  circumstance  must  be  regarded:  Horlock  v.  Smith,  1 
Coll.  287.  Thus  a  mortgagee  who  took  possession  of  leaseholds  to 
prevent  a  forfeiture  is  not  liable  so  to  account,  though  nothing  was 
in  arrear  when  he  entered:  Patch  v.  Wild,  30  Beav.  99;  and  see 
Gordon  v.  Eakins,  16  Gr.  363. 

If  a  mortgagee  holds  bills,  or  notes,  for  arrears  when  he  enters,  he 
is  nevertheless  not  liable  to  account  with  rests,  if  they  are  dis- 
honoured: Dobson  v.  Land,  4  D.  &  S.  575. 

Rests  may  be  made  when  a  mortgagee  in  possession  sets  up  an 
unfounded  claim  to  the  equity  of  redemption,  or  resists  the  mortga- 
gor's right  to  redeem:  or  when  overpaid,  has  denied  that  his  mortgage 
was  satisfied:  Incorporated  Society  v.  Richards,  2  Dr.  &  W.  258; 
Crippen  v.  Ogilvie,  15  Gr.  569;  Montgomery  v.  Calland,  14  Sim.  79. 

Where  the  mortgagee  is  in  occupation  and  is  charged  with  an 
occupation  rent  more  than  sufficient  to  pay  the  interest,  the  account 
may  be  taken  with  rests,  if  the  mortgage  debt  was  not  in  arroar 
when  he  entered,  subject  to  the  qualifications  above  mentioned,  from 
the  time  he  entered,  or,  if  then  in  arrear,  then  from  the  time  he  was 
paid  in  full:  Wilson  v.  Metcalfe,  1  Russ.  530;  Binnington  v.  Haricood. 
T.  &  R.  477;  Coldiccll  v.  Hall,  9  Gr.  110;  where  the  account  is  taken 
with  rests,  it  would  seem  that  the  proper  time  for  making  the  rests, 
is  at  the  time  of  each  payment  of  rent,  whenever  the  payment  exceeds 
the  interest  then  in  arrear. 

The  mere  fact  that  a  mortgagee  resides  with  the  owner  of  the 
equity  of  redemption  on  the  mortgaged  property,  does  not  render  him 
liable  to  account  as  a  mortgagee  in  actual  occupation:  Paul  v. 
Johnson,  12  Gr.  474. 

A  person  entering  as  a  bona  flde  purchaser  from  a  mortgagee  is  not 
liable  to  account  as  a  mortgagee  in  possession,  in  the  event  of  his 
purchase  being  held  invalid:  Parkinson  v.  Hanbury,  L.  R.  2  H.  L.  1; 
Carroll  v.  Robertson,  15  Gr.  173.  But  a  mortgagee  who  entered  claim- 
ing to  have  purchased  the  equity  of  redemption,  but  who  was  held  to 
be  still  redeemable,  was  ordered  to  account  with  rests:  Aitchison  v. 
Coombs,  6  Gr.  643;  this  point  is  not  noticed  in  the  report,  but  see  the 
decree,  D.  B.  4,  fo.  576;  but  see  Parkinson  v.  Handbnri/.  supra. 

The  mere  giving  of  notice  by  a  mortgagee  to  his  mortgngor's 
tenant  to  pay  his  rent  to  the  mortgagee,  does  not,  unless  the  tenant 
attorns  and  pays  his  rent  to  the  mortgagee,  create  any  tenancy 
between  the  tenant  and  the  mortgagee,  the  mere  fact  that  he  con- 
tinues in  possession  after  the  notice  is  not  enough:  Toiccrson  \. 
Jackson,  1891,  2  Q.  B.  4S4;  65  L,.  T.  332. 

A  mortgagee  who  has  sold  under  a  power  of  sale  and  retains  the 
surplus  in  his  hands  is  liable  to  pay  interest  on  it  to  the  party 
entitled;  unless  there  are  circumstances  which  render  it  unjust,  but 
mere  non-claim  even  for  four  years  is  nof  such  a  circumstance: 
Eley  v.  Read,  76  L.  T.  39. 
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Prior  to  Chy.  O.  220   (Rule  G67),  the  account  could  not  be  taken  Rule  667. 
against  a  mortgagee  with  rests,  without  an  express  direction  in  the  No  special 
decree  to  that  effect:  Webber  v.  Hunt,  1  Mad.  13.     Under  Rules  600,  direction 
667,    no    express    direction   in   the    judgment   is    necessary;    but   the  °^  ne 
Master  of  course  cannot  properly  take  the  account  with  rests  in  cases 
where  it  would  not,  under  the  former  practice,  have  been  ordered  by 
the  Court. 

Statute  of  Limitations.—  A  mortgagee  in  occupation  is  liable  to  Statute 
account  for  more  than  six  years'  occupation  rent  prior  to  the  com-  °>o^mita- 
mencement  of  the  action,  the  Statute  of  Limitations  is  no  bar:  Cold- 
icell  v.  Hall,  9  Gr.  110;  8.  C.,  7  U.  C.  L.  J.  42;  8  U.  C.  <L.  J.  93. 


As  against  the  person  of  the  debtor,  arrears  of  interest,  or  rent»  ota- 
payable  under  a  covenant  (except  a  covenant  in  a  mortgage  made  tions,  how 
before  1st  July,  1894),  accruing,  or  acknowledged  in  writing,  or  by  far  a  bar 
part  payment,  to  be  due,  at  any  time  within  twenty  years  of  the  *°  r£co  very 
commencement  of  the  action,  have  been  held  recoverable,  even  though 
such  interest,  or  rent,  be  charged  upon,  or  payable  out  of  land:  R.  S. 
O.  c.  72,  ss.  1,  9;  Allan  v.  McTavish,  2  Out.  App.  278;  and  see 
Boice  v.  O'Loane,  3  Ont.  App.  167;  HcMahon  v.  Spencer,  13  Ont.  App. 
430;  but  see  contra,  Button  v.  Sutton,  22  Chy.  D.  511;  48  L.  T.  95; 
Fearnside  v.  Flint,  lb.,  154;  22  Chy.  D.  579,  where  it  was  held  that 
the  remedy  on  a  collateral  bond  was  barred,  after  the 
lapse  of  the  time  for  bringing  an  action  in  respect  of  the  laud 
mortgaged  by  the  principal  security;  and  see  Lewin  v.  Wilson,  9  S. 
C.  P.  677;  Re  Powers,  30  Ch.  D.  291.  In  Macdonald  v.  Macdonald,  11 
Ont.  187,  Proudfoot,  J.,  refused  to  follow  Sutton  v.  Sutton,  supra,  on 
the  ground  that  he  was  bound  by  the  contrary  decision  of  the  Court 
of  Appeal  in  Allan  v.  McTavish,  supra;  and  in  McDonald  v.  Elliott,  12 
Ont.  98;  22  C.  L.  J.  229;  but  see  Trimble  v.  Hill,  5  App.  Cas.  342, 
and  per  Osier,  J.A.,  13  Ont.  App.  434;  and  per  Burton,  .T.A.,  14  Ont. 
App.  256. 

In  the  case  of  mortgages  made  on  or  after  1st  July,  1894,  the 
period  will  be  10  years:  R.  S.  O.  c.  72,  s.  1  (1,  h). 

As  against  land,  no  arrears  of  rent,  or  interest,  in  respect  of  any 
sum  of  money  charged  upon,  or  payable  out  of  any  land,  or 
rent,  or  in  respect  of  any  legacy  charged  upon  land,  can  be 
recovered  but  within  six  years  after  the  same  shall  have  respectively 
become  due,  or  next  after  any  acknowledgment  of  the  same,  in 
writing,  has  been  given  to  the  person  entitled  thereto  or  his  agent 
signed  by  the  person  by  whom  the  same  was  payable,  or  his  agent: 
R.  S.  O.  c.  133,  s.  17;  but  a  bond  given  by  third  parties  as  sureties 
for  a  mortgage  debt  was  held  not  to  be  barred  under  R.  S.  O.  c.  133, 
s.  17:  see  Re  Powers,  30  Ch.  D.  291;  53  L.  T.  647.  But  where  any 
prior  mortgagee,  or  other  incumbrancer,  has  been  in  possession  of 
any  land,  or  in  receipt  of  the  profits  thereof,  within  one  year  next 
before  an  action  is  brought  by  any  person  entitled  to  a  subsequent 
mortgage,  or  other  incumbrance,  on  the  same  land,  the  person 
entitled  to  the  subsequent  mortgage,  or  incumbrance,  may  recover 
in  such  action  the  arrears  of  interest  which  have  become  due  during 
the  whole  time  that  such  prior  mortgagee,  or  incumbrancer,  was  in 
possession,  or  receipt,  as  aforesaid,  although  such  time  may  have 
exceeded  the  time  of  six  years:  see  R.  S.  O.  c.  133,  s.  18. 

An  acknowledgment  by  one  of  two  executors  against  the  will  of  the 
other,  is  not  sufficient  in  England  to  bind  the  land:  see  Astbury  v. 
Astbury,  1898,  2  Ch.  Ill;  but  see  R.  S.  O.  c.  127,  s.  4. 
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Wilful  ne- 
glect and 
default ; 
English 
rule  re- 
garding. 


Ontario 
rule. 


Payments.— Where  a  covenant  for  payment  of  a  debt  is  given  by 
a  principal  and  surety,  payments  by  the  principal  on  account  of  the 
debt,  which  will  prevent  the  Statute  of  Limitations  from  running  iu 
his  favour,  will  also  prevent  the  Statute  from  running  in  favour  of  the 
surety,  though  he  be  no  party  to  the  payments:  In  re  Frisby,  43  Ch. 
LX  106;  but  see  Paxton  v.  Smith,  18  Ont.  ITS. 

And  payments  made  by  a  vendor  of  the  equitj'  of  redemption  in 
pursuance  of  an  agreement  with  his  vendee,  will  prevent  the  Statute 
from  running  in  favour  of  the  vendee,  though  he  be  no  party  to  the 
payments:  Trust  d  Loan  Co.  v.  Stevenson,  20  Ont.  App.  66. 

Partnership  Accounts.— In  England  it  has  been  held  that  the 
Statute  of  Limitations  cannot  be  set  up  as  a  bar  to  an  action  for  an 
account  so  long  as  a  partnership  continues:  Betjeman  v.  Betjeman, 
1895,  2  Ch.  474;  73  L.  T.  2;  The  Pongola,  73  L.  T.  512;  but  in  Canada 
it  has  been  held  by  the  Supreme  Court  that  the  statute  may  be  set 
up  as  between  partners,  or  at  all  events  that  long  delay  may  be 
evidence  of  acquiescence:  Toothe  v.  Kittredge,  24  S.  C.  R.  287. 
Where  the  partnership  has  expired  or  been  dissolved  more  than  six 
years  before  action,  the  Statute  of  Limitations  may  be  pleaded  as  a 
bar  to  the  taking  of  partnership  accounts:  Noyes  v.  Crawley,  10  Ch. 
D.  31;  and  see  Storm  v.  Cumberland,  18  Gr.  245;  Carroll  v.  Eccles,  17 
Gr.  529;  this  latter  decision,  however,  would  seem  to  be  qualified  by 
Wright  v.  Morgan,  infra,  but  see  Rule  271. 

Where  a  Master  is  directed  to  take  an  account,  he  should  allow 
whatever  interest  is  proper  to  be  allowed  up  to  the  date  of  his  report, 
as  on  the  hearing  on  further  directions,  interest  will  not  be  allowed 
on  the  amount  found  due  anterior  to  the  date  of  the  report:  Phillips  v. 
Horn  fray,.  44  Ch.  D.  694;  39  W.  R.  96;  62  L.  T.  897. 

Where  the  Statute  of  Limitations  is  intended  to  be  relied  on  as  a 
bar  to  the  whole  claim,  it  should  be  specially  pleaded:  Rule  271;  but  it 
would  seem  that  it  may  be  set  up  in  the  Master's  oflice  as  a  bar  to 
part  of  the  claim,  without  having  been  pleaded:  Wright  v.  Morgan,  1 
Ont.  App.  613;  Cattanach  v.  Urquhart,  6  P.  R.  28;  where  no  claim  for 
interest  is  made  by  the  pleadings  and  there  is  no  covenant,  six 
years'  arrears  only  are  recoverable:  Wilfy  v.  Ledyard,  10  P.  R.  182; 
20  C.  L.  3.  142. 

Wilful  Neglect  and  Default. — Under  the  present  English  prac- 
tice, the  accounts  cannot  be  taken  on  the  footing  of  wilful  default 
without  a  special  direction  in  the  judgment,  or  order,  of  reference; 
and  where  wilful  default  is  not  pleaded,  no  order  can  be  made  on  the 
footing  of  wilful  default,  either  at  the  trial,  or  at  any  subsequent  time; 
but  where  wilful  default  has  been  alleged  and  a  case  made  for  it  in 
the  pleadings,  an  account  may  be  directed  on  the  footing  of  wilful 
default,  either  at  the  hearing  or  trial  of  the  action^,  or  at  any  subse- 
quent stage:  Re  Symons.  LuTce  v.  Tonkin.  47  L.  T.  684;  Barber  r. 
Maclcrell,  12  Ch.  D.  534:  41  L.  T.  23,  201,  where  offldarits  raising  a 
case  of  fraud,  were  treated  as  pleadings:  and  soo  Job  v.  Job.  G  Ch.  D. 
562;  Mayer  \.  Murray,  8  Ch.  D.  424;  Re  Boiccn.  Bennett  v.  Botccn,  47 
L.  T.  114;  20  Ch.  D.  538. 

In  Ontario  no  statement  in  the  pleadings  is  necessary,  in  order  to 
authorize  the  Master  to  take  accounts  in  any  proper  case,  on  the 
footing  of  wilful  default:  see  Rule  666.  Mortgagees  in  possession, 
were  always  liable,  as  of  course,  to  account  on  the  footinir  of  wilful 
neglect  and  default,  and  the  effect  of  Pules  066.  667.  is  to  place 
trustees,  executors,  and  others,  liable  for  wilful  default,  upon  tin* 
same  footing  in  this  respect  as  mortgagees  in  possession.  Clause*  2 
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of  Rule  667,  applies  in  terms  only  to  accounts  of  realty,  but  it  has  Rule  667. 
been  held  that  under  clause  (g),  the  Master  may  inquire  as  to  wilful 
neglect  and  default,  in  all  cases  referred  to  him  without  any  special 
direction  so  to  do:  Carpenter  v.  Wood,  10  Gr.  354.  Wherever  wilful 
neglect  and  default  is  charged  against  an  accounting  party,  the 
Master  is  to  determine  whether  or  not  he  is  liable  to  account  on  that 
footing, -and,  if  so,  the  amount  that  is  due;  he  should  not  report  the 
facts  as  "special  circumstances":  Walmsley  v.  Bull,  3  Chy.  Ch.  344; 
and  in  his  report  he  should  distinguish  between  sums  actually 
received,  and  those  charged  by  reason  of  wilful  default,  in  order  to 
enable  the  Court  to  deal  with  the  question  of  costs:  Moodie  v.  Leslie, 
12  Gr.  537. 

Executors  and  Trustees. — Formerly  it  was  necessary  to  aver  in  the  Executors 
pleadings,  and  prove  at  the  hearing,  at  least  one  act  of  wilful  de-^eg^gQ, 
fault,  to  entitle  the  plaintiff  to  a  decree  to  inquire  as  to  wilful  neglect  liable  for 
and   default:   Sleight  v.   Laicson,   3   K.    &  J.   292;  this   is   no    longer  wilful  ne- 
necessary,  and  the  Master  may  now  make   the  inquiry,   though  "o^efauft1'1 
case    of  wilful   neglect  or   default  is  averred   in  the   pleadings,   or 
proved  at  the  trial:  Carpenter  v.  Wood,  10  Gr.  354,  and  see  Rule  666. 
Formerly  it  was  thought  that  the  inquiry  could  not  be  made  under 
the  common  administration  order  obtained  in  Chambers:  Harrison  v. 
McGlashan,  7  Gr.  531;  except  when  obtained  by  the  personal  repre- 
sentative himself:  Ledgerwood  v.  Ledgencood,  !&.,  584;  but  the  practice 
is   now   settled    that   the  inquiry   may   be   made   in   every   case,   per 
Boyd,  C..  Ro  Allan,  PococJc  v.  Allan,  9  P.  R.  277;  Sullivan  v.  Harty,  9 
P.  R.  500. 

Executors  are  not  liable  for  loss  of  interest  arising  from  their 
delay  in  taking  out  probate,  the  remedy  of  any  person  likely  to  suffer 
loss  from  any  such  delay  is  to  cite  the  executor  in  the  Surrogate 
Court:  Re  Stevens,  1897,  1  Ch.  422;  76  L.  T.  18;  1898,  1  Ch.  162;  77 
L.  T.  508. 

An  executor  improperly  delaying  to  sell  lands  which,  by  the  will 
are  saleable  for  the  payment  of  debts,  in  order  to  benefit  himself,  is 
liable  to  account  for  rents  and  profits:  Ernes  v.  Ernes,  11  Gr.  325;  and 
executors  without  authority  intermeddling  with,  and  assuming  the 
management  of,  the  realty,  are  liable  to  account  as  if  duly  em- 
powered to  act  as  trustees:  Chisholm  v.  Barnard,  10  Gr.  479;  but  in 
such  a  case  they  are  not  entitled  to  any  compensation  for  so  doing: 
Dagg  v.  Dagg,  25  Gr.  542;  see  now  R.  S.  O.  c.  127,  s.  4. 

But  it  is  the  duty  of  the  Court  in   all  cases  where  executors,  or  Executors 
trustees,  are  concerned,  to  administer  equity  in  such  a  manner,  that  and trus- 
honest    and   respectable   men   shall   not  be   deterred   from   accepting  tfed't^1" 
the  office,  and  if  there  is  a  doubt,  where  men  have  acted  honestly  and  benefit  of 
~bona  fide  in  discharge  of  their  duty,  although  they  have  made  mis- doubt, 
takes,  the  doubt  should  be  determined  in  favour  of  the  executor,  or 
trustee:  Re  Owens,  47  L.  T.  61;  In  re  Speight,  22  Ch.  D.  727;  48  L.  T. 
279;  9  App.  Ca.  1;  50  L.  T.  330.     In  Re  Crowter,  Crowter  v.  Hinman, 
10  Ont.  159,  an  executor  was  held  not  to  be  liable  for  moneys  mis- 
appropriated by  her  co-executor. 

Where  a  person  becomes  beneficially  entitled  to  a  trust  fund, 
which,  prior  to  his  interest  vesting  in  possession,  he  has  actively 
assented  to  being  applied  otherwise  than  according  to  the  terms  of 
the  trust,  neither  he  nor  his  representatives  have  any  right  to  sue 
for  the  breach  of  trust:  Evans  v.  Benyon,  37  Ch.  D.  329;  58  L.  T.  700. 

Where  a  testator  expressed  the  fullest  confidence  in  one  of  the 
trustees  named  in  his  will,  and  directed  the  other  trustees  to  be 
guided  by  his  views  as  to  sale,  disposal,  and  reinvestment,  of  his 
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Rule  667. 


Losses 
on  invest- 
ments. 


American  securities,  and  declared  that  bis  trustees  should  uot  be 
responsible  for  any  loss  occasioned  thereby.  It  was  held  that  the 
co-trustees  were  not  answerable  to  legatees  for  loss  occasioned  by 
unauthorized  investments  of  their  moneys,  made  by  the  trustee: 
Burritt  v.  Burritt,  29  Gr.  321.  But  as  regards  creditors  it  seems  they 
might  not  be  discharged:  Doyle  v.  Blake,  2  Sch.  &  L.  230. 

A  trustee  is  liable  for  not  taking  proper  steps  to  get  the  trust  fund 
into  his  hands:  Re  Broyden,  Billing  v.  Broaden,  38  Ch.  D.  540;  59  L. 
T.  650;  but  see  Tudlall  v.  Medlicott,  59  L.  T.  370. 

While  the  Court  will  not  require  from  executors,  and  trustees,  any 
greater  care  than  a  prudent  man  ordinarily  bestows  on  the  manage- 
ment of  his  own  property,  yet  it  will  require  them  to  give  full  ex- 
planations of  all  their  dealings,  and  of  the  causes  why  outstanding 
assets  were  not  collected,  or  property  of  the  estate  has  disappeared; 
and  a  trustee,  or  executor,  who  cannot  account  for  the  one  or  the 
other,  will  be  chargeable  with  them:  Chisholm  \.  Barnard,  10  Gr.  481; 
a  trustee  is  not  liable  for  losses  arising  through  the  default  of  agents 
to  whom  he  may  have  properly  confided  the  management  of  the 
trust:  Re  Speight,  22  Ch.  D.  727;  and  see  Re  Brier,  26  Ch.  D.  238;  even 
though  the  trustee  is  remunerated  for  his  services:  Jobson  v. 
Palmer,  1893,  1  Ch.  71;  nor  for  the  default  of  a  co-trustee 
who  has  been  bono  fide  allowed  to  convert  registered  bonds 
into  bonds  payable  to  bearer  for  the  purpose  of  facilitating 
a  sale  thereof,  and  who  has  taken  advantage  of  the  fact  by 
converting  the  bonds  to  his  own  use:  Re  Gasquoine,  1894,  1 
Ch.  470;  69  L.  T.  822;  70  L.  1\  196;  nor  for  losses  arising  from  mere 
errors  of  judgment:  Re  Chapman,  1896,  2  Ch.  763;  75  L.  T.  196;  but 
he  is  for  the  loss  occasioned  by  employing  improper  agents:  Fry  v. 
Tapson,  28  Ch.  D.  268;  51  L.  T.  326;  for  negligently  "allowing  the 
money  of  the  estate  to  remain  in  the  hands  of  proper  agents:  McCarter 
v.  McCarter,  7  Ont.  243;  Cann  v.  Cann,  51  L.  T.  770;  Re  Mitchell.  .">L! 
L.  T.  178;  Dewar  v.  Brooke,  52  L.  T.  489;  for  losses  occasioned  by 
neglecting  to  supervise  the  actions  of  agents:  Low  v.  Gemley,  18  S.  C. 
R.  685;  but  not  for  moneys  misappropriated  by  a  co-executor:  Ho 
Croicter,  10  Ont.  159;  unless  he  has  knowingly  allowed  them  to 
remain  in  his  co-executor's  hands  uninvested  without  making  any 
effort  to  secure  the  fund  from  loss. 

Executors  have  a  fair  discretion  in  taking  or  delaying  legal  pro- 
ceedings against  a  debtor,  and  a  delay  in  suing,  even  though  causing 
a  loss  of  the  debt,  is  not  necessarily  such  negligence  as  subjects 
them  to  any  liability:  Re  Oicens,  47  L.  T.  61.  In  the  absence  of 
special  circumstances,  an  executor  is  only  liable  for  his  own  in- 
dividual receipts,  and  not  for  those  of  his  co-executor,  but  he  is 
liable  for  the  receipts  of  any  agent  jointly  employed  by  himself  and 
his  co-executor:  Harrison  v.  Patterson,  11  Gr.  105. 

There  !s  no  fixed  rule  as  to  the  relative  proportion  which  loans  made 
by  trustees  ought  to  bear  to  the  value  of  the  property.  As  a  general 
rule  more  than  two-thirds  the  value  should  not  be  advanced:  but  a 
trustee  who,  in  the  honest  exercise  of  his  discretion,  lends  a  little 
more  than  two-thirds,  is  not  liable  in  the  event  of  the  security  proving 
insufficient:  Re  Godfrey,  23  Ch.  D.  483;  48  L.  T.  853;  and  see  Re 
Pearson,  51  L.  T.  692.  Where  trust  funds  are  lost  through  improper 
investments,  the  trustees  are  all  equally  liable,  and  as  a  general  rule 
one  trustee  who  has  merely  passively  assented  to  the  breach  of  trust 
has  no  right  to  be  indemnified  by  his  co-trustee  who  ha?  acted 
honestly  in  making  an  improper  investment:  liahiii  v.  Hutilics,  31  Ch. 
I).  .",!)<>:  r,4  L.  T.  188:  Hacon  v.  Cnini>li<ui»<-n,  58  L.  T.  851;  but  see 
Re  Partington,  57  L.  T.  654. 
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As  to  the  amount  with  which  a  trustee  is  chargeable  where  the  Rule  667. 
trust  fund  is  lost  through  investment  in  proper  but  insufficient  securi- 
ties: see  R.  S.  O.  c.  130,  s.  9. 

Where  a  trustee  who  is  also  a  beneficiary  has  consented  to  an 
improper  investment,  he  cannot  call  upon  his  co-trustee  to  bear  any 
portion  of  the  loss  which  he,  as  a  beneficiary,  thereby  sustains: 
Chillingworth  v.  Chambers,  73  L.  T.  208. 

To  accept  a  valuation  made  on  behalf  of  the  borrower  is  improper: 
Walcott  v.  Lyons,  54  L.  T.  786;  and  see  Re  Somerset,  Somerset  v.  Poulet, 
68  L.  T.  613;  69  L.  T.  744;  42  W.  R.  145,  where  the  solicitors  for  the 
mortgagees  acted  also  for  the  mortgagor;  as  is  also  neglecting  to 
obtain  a  formal  valuation:  Re  Olive,  34  Ch.  D.  70;  55  L.  T.  83;  Re 
Stuart,  1897,  2  Ch.  583;  and  see  Re  Partington,  supra,  where  trustees 
where  held  liable  for  neglecting  to  give  proper  instructions  to  the 
valuators;  and  see  Learoyd  v.  WMteley,  12  App.  Cas.  727;  58  L.  T.  93. 

Executors  cannot  be  charged  with  losses  arising  from  their  having 
carried  out  the  express  directions  of  their  testator:  Re  Hurst,  63  L.  T. 
665;  and  where  they  have  so  carried  on  a  business  of  the  deceased  pur- 
suant to  the  directions  in  his  will,  or  even  without  such  directions,  but 
with  the  consent  of  his  creditors,  they  are  entitled  to  indemnity  from 
the  estate  against  any  loss,  and  creditors,  whose  claims  have  been 
thus  contracted,  are  entitled  to  stand  in  the  executors'  place  against 
the  testator's  estate:  Dowse  v.  Gorton,  1891,  190;  64  L.  T.  809;  Re 
Brooke,  71  L.  T.  398. 

Trustees  investing  trust  money  on  insufficient  security  in  breach  of 
trust,  are  not  entitled  to  an  option  of  taking  the  security,  and  the 
order  for  realizing  the  security  need  not  contain  any  such  option: 
Re  Salmon,  42  Ch.  D.  351;  62  L.  T.  270,  although,  of  course,  if  they 
pay  up  what  is  due  to  the  trust  they  are  entitled  to  the  benefit  of 
the  securities  unrealized:  see  also  Head  v.  Gould,  1898,  2  Ch.  250; 
78  L.  T.  739. 

The  rule  in  Clayton's  Case,  1  Mer.  572,  applies  as  between  two 
cestuis  que  trustent,  where  money  has  been  paid  into  the  private  bank 
account  of  the  trustee:  see  Re  Stenning,  1895,  2  Ch.  433;  73  L.  T.  207. 

Mortgagees. — A  mortgagee  in  possession  is  bound  to  account,  as  of  Mortgagee 
course,  for  what  he  has,  or  but  for  his  wilful  default  might,  or  ought in  P08^6?", 
to  have  received:  Chaplin  v.  Young,  33  Beav.  330;  Parkinson  v.  H an- ^ ^"wiif ^i 
bury,  L.  R..  2  H.  L.  1;  Hughes  v.  Williams,  12  Ves.  493;  Kensington  v.  neglectand 
Bouverie,  7  D.  M.  &  G.  134;  Quarrel  v.  Beckford,  1  Mad.  274.     But  default, 
he  is  not  liable  for  more  than  he  has  actually  received,   unless  it  is 
clearly  proved  that  he  knew   a  greater  rent  might   and  could  have 
been  obtained,  and  that  he  refused  or  neglected  to  obtain  it:  Merriam 
v.   Cronk,  21   Gr.    60;   Coldwell  v.   Hall,  9   Gr.   110,   114:  Metcalfe  v. 
Campion,  1  Moll.  238;  Hughes  v.  Williams,  12  Ves.  493;  Brandon  v. 
Brandon,  10  W.  R.  287;  Cocks  v.  Gray,  1  Giff.  77. 

A  mortgagee  not  in  possession,  is  not  chargeable  with  rent  which  Rents  not 
a  tenant  of  the  mortgagor  had  promised  to  pay  him,  but  did  not:  received. 
Waddcll  v.  HcColl,  14  Gr.  211. 

A  mortgagee  in  possession  who  lets  the  mortgaged  premises  sub- 
ject to  a  proviso  that  the  lessee  shall  buy  goods  from  him,  is  bound 
to  account  for  the  rent  that  could  have  been  obtained  for  the  premises 
without  such  a  restriction  as  to  trade,  but  he  is  not  bound  to  account 
for  the  profits  so  made:  White  v.  City  of  London  Brewery  Company,  39 
Ch.  D.  559;  60  L.  T.  19;  affirmed,  42  Ch.  D.  237;  61  L.  T.  741. 
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Rule  667.  Where  a  mortgagee  takes  possession  at  a  rent  agreed  on  between 
Agreement  him  and  the  mortgagor,  he  is  only  liable  to  account  to  the  mortgagor 
between  on  the  footing  of  the  agreement,  but  such  agreement  is  not  binding 
aii^moft^  on  any  subsequent  iucumbrancer,  and  as  to  him  the  Master  may 
gagor,  sub-  charge  the  mortgagee  with  a  fair  occupation  rent,  though  it  exceeds 
sequent  the  amount  agreed  to  by  the  mortgagor:  Court  \.  Holland,  29  Gr.  19, 
ln-aucers  and  see  Gilmour  v-  Roe>  21  Gl>-  284;  Great>  v.  Arrott,  LI.  &  Goo.  temp. 
not  bound  Sugd.  246. 

bj".  A  bona  fide  sale  by  a  mortgagee  under  a  power  to  one  of  several 

mortgagors,  without  notifying  the  others  of  the  intended  sale,  cannot 
be  impeached  by  the  latter:  Kenmdy  v.  De  Trafford,  1897,  A.  C. 
180;  76  L.  T.  427. 

A  mortgagee  who  concurs  in  a  sale  by  a  mortgagor,  and  permits 
the  surplus  of  the  purchase  money  to  be  paid  to  the  mortgagor  to  the 
prejudice  of  the  subsequent  incumbrancers,  is  liable  therefor  to  the 
latter:  West  London  Commercial  Bank  v.  Reliance  Permanent  Building 
Society,  29  Ch.  D.  954;  53  L.  T.  442. 

A  puisne  mortgagee  who  has  cut  timber  on  mortgaged  property  is 
liable  to  account  to  the  prior  mortgagee  for  the  proceeds,  where  the 
mortgaged  land  proves  an  insufficient  security:  McLeod  v.  Avey,  16 
Ont.  365. 

Vendor,          Tender  and  Purchaser. — After  the  time  fixed  for  completion  of  the 
fixed  for*6   COQtract,  the  vendor  is  liable  for  rents  and  profits,  but  usually  only 
cornplet-      for  those  actually  received:  Hoicell  v.  Howell,  2  My.  &  Cr.  486,  unless 
ing,  is          he  allows  the  rent  to  fall  in  arrear,  when  he  will  be  held  accountable 
purchaser   for  the  arrears:  Acland  v.  Gaisford,  2  Mad.  28;  Wilson  v.  Cla-pham,  1 
for  rents      J-  &  W.  36;  formerly  a   special  case  must  have  been  made  at  the 
and  profits  hearing  to  entitle  a  purchaser  to  have  the  acconnt  taken  on  the  foot- 
ing of  wilful  default:  Sherwin  v.  Shakespear,  5  D.  M.  &  G.  517,  532; 
Phillips  v.  Sylvester,  L.  R.  8  Chy.  173.     But  this  is  no  longer  neces- 
sary in  Ontario:  see  supra,  p.  836.    Where  no  time  was  named  in  the 
contract  for  delivery  of  possession,  the  purchaser  was  held  entitled 
to  the  rents  from  the  date  of  the  contract:  Brady  v.  Keenan,  6  P.  R. 
262;  and  see  Dudley  v.  Berczy,  2  Chy.  Ch.  364,  as  to  liability  of  vendor 
in  possession. 

Interest  on     No  more  than  six  years'  arrears  of  interest  on  purchase  money  can 
purchase     be  recovered  from  a  purchaser  as  a  charge  on  the  laud,  whether  he 
money.        jins  ^een  m  possession  or  not:  Airey  v.  Mitchell,  21  Gr.  512;  Gunn  v. 
Trust  d  L.  Co.,   before  Boyd,   C..   19th  January,    1882:   but  in  some 
cases  where  more  than  six  years'  arrears  was  recoverable  against  Tin- 
estate  of  a  deceased  person,  the  excess  beyond  six  years  was  allowed 
to  avoid  circuity  of  action:  Carroll  v.  Robertson,  15  Gr.  173;  Taylor  v. 
Hargrave.   19   Gr.   271;  Howeren  v.   Bradburn,   22  TJr.   96;   Wchcer  v. 
Vandtisen,  27  Gr.  481. 

Bailiff  Principal  and  Agent. — A  bailiff  at  common  law  was  liable  to  account 

ueglectand  for  what  he  miPht  have  made  of  the  lands,  but  for  his  wilful  default: 

default.        Setou,  779;   Wheeler  v.  Home,  Willes,  208;  Co.  Lit.,  172  a.;  and  an 

agent  acting  under  a  power  of  attorney  is  liable  so  to  account,  though 

the  power  be  defective:    Bradburn    v.    Shanty,   7    Gr.   569.     But   a 

solicitor  who  paid  off  a  mortgage  for  a  client,  and  entered  into  the 

receipt  of  rents,   was  not  held  to  be  liable  on  the  footing  of  wilful 

default,  his  possession  being  that  of  his  client:  Ward  v.  Carttar,  L. 

R.  1  Eq.  29. 

Persons  not  Liable  to  Account  for  Wilful  Default:— 

Partners.        Partners   in   possession   of  partnership   property   are    not   liable   to 
account  on  the  footing  of  wilful  default:  Davidson  v.  ThirkrU.  3  Gr. 
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330,  at  p.  348;  Roice  v.  Wood,  2  J.  &  W.  55G;  but  one  partner  may  Rule  667. 
have  a  demand  against  another  for  compensation  for  negligence  or 
fraud:  Bury  v.  Allen,  1  Coll.  589;  Doupe  v.  Stewart,  13  Gr.  037. 

Tenants  in    Common    who    have    received    more    than    their    share,  Tenants  in 
though  liable  to  account  for  the  excess:  Loriiner  v.  Larimer,  5  Mad.  common. 
303;   Turner  v.  Morgan,  8   Ves.   145,   are  not  answerable  for   wilful 
default:  Wheeler  v.  Home,  Willes,  208. 

Tenants  for  Life.— A  tenant  for  life  may  cut  down   timber  in  the  Tenants 
proper  course  of  husbandry,  in  order  to  bring  the  proper  proportion  f°r  llfe- 
of   land  into  cultivation    and   perhaps   destroy   such   timber,   but   he 
cannot  cut  down  timber  even  for  that  purpose   and  sell  it  for  his 
own  benefit:  Drake  v.    Wigle,  22  C.   P.   341;  Sounders  v.  Breakie,   5 
Ont.  603. 

He  is  not  liable  for  permissive  waste:  Patterson  v.  Central  Canada 
Loan  Co.,  29  Ont.  134;  nor  for  repairs:  In  re  Freeman,  1898,  1  Ch.  28; 
and  a  legatee  for  life  of  leasehold  premises,  is  not  liable  on  the 
covenants  in  the  lease:  Re  Tomlinson,  1898,  1  Ch.  232. 

Purchaser  for  Value  evicted  by  a  person  having  a  better  title,   of  Purchasers 
which  he  is  fixed  with  constructive  notice,  is  not   liable  to  account lor  vaiue- 
on  the  footing  of  wilful  default:  Howell  v.  Hotcell,  2  My.  &  Cr.  478. 

Persons  who   have  obtained   Possession  ~by  Fraud,   are  not   liable   to  Persons  iu 
account  on  the  footing  of  wilful  default:  Murray  v.   Palmer,  2  Sch.  possession 
&  L.  474;  Trevelyan  v.  Charter,  9  Beav.  140;  4  L.  J.  N.  S.  209;  11  Dy  Ir 
Cl.  &  F.  74. 

Occupation  Rent.— A  person  liable  to  account  for  rents  and  profits  Occupation 
may,   generally,  if  he  has  been  himself  in  actual   occupation  of  the  chargeable 
property  in  question,  be  charged  with  a  fair  rent  for  the  time  he  has 
so  occupied — which  account  of  rent  is  liable  to  be  taken  with  rests, 
wherever    rests  would    be  charged  if    rents    and    profits  had  been 
received. 

Vendors. — A  vendor  who  continues  in  occupation  after  the  time  fixed  As  against 
for  completion  may  be  charged  with   an  occupation  rent:  Leggott  v.  Vendors. 
Metropolitan  Ry.   Co.,  L.  R.  5  Chy.  716;  Dyer  v.   Hargrove,    10  Ves. 
505;  but  not  in  cases  where  the  purchaser  could,  and  ought  to  have 
taken  possession:  Dakin  v.   Cope,  2  Russ.   170;  nor  where — the  pur- 
chaser  making  default   in  payment — the  vendor   continues  to   carry 
on  his  business:  Leggott  v.  Metropolitan  Ry.  Co.,  supra. 

Purchasers. — Where  a  conveyance  is  set  aside,   an  occupation  rent  purchasers 
may  be  charged  against   a   purchaser  who  has  been  in  occupation: 
Bloomer  v.  Spittle,  L.  R.  13  Eq.  427;  Neesom  v.  Clarkson,  2  Ha.  163; 
but  see  Parkinson  v.  Hantury,  L.  R.  2  H.  L.  1. 

Mortgagee. — A  mortgagee  may  be  charged  with  an  occupation  rent  Mortgagee, 
if  it  be  proved  that  he  has  actually  occupied  the  mortgaged  premises:  liability  of, 
Trulock  v.  Robey,  15  Sim.  265.     Any  agreement  as  to  the  amount  of  occupation 
the  rent  made   between  mortgagor   and   mortgagee,   though  binding  rent. 
between  them,  is  not  binding  on   others   interested  in  the  equity  of 
redemption  who  are  not  parties  to  it:  Court  v.  Holland,  29  Gr.  19; 
Gregg  v.  Arrott,  LI.  &  G.  temp.  Sugd.  246.     And  where  rent  is  paid 
in  advance  to  a  prior  mortgagee,   and  applied,  with  the  consent  of 
the  mortgagor,   in  discharge  of  other  liabilities   than   the  mortgage 
debt,  a  subsequent  assignee  of  the  equity  of  redemption  is  entitled  to 
have    all    rents   accruing   subsequent   to   the    assignment   applied   in 
reduction  of  the  prior  mortgage,   notwithstanding  the  payment  and 
application  in  advance:   Gilmour  v.   Roe,  21  Gr.  284.     A   mortgagee 
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Rule  667.  who  continues  in  occupation  after  payment  in  full,  is  chargeable  with 
interest  on  the  occupation  rent,  with  rests:  Wilson  v.  Metcalfe,  1  Ruas. 
537;  Quarrel  v.  Beckford,  1  Mad.  209;  Lloyd  v.  Jones,  12  Sim.  491; 
Ashworth  v.  Lord,  30  Ch.  D.  545;  58  L.  T.  18;  and,  if  after  exercising 
a  power  of  sale,  he  sustains  a  balance  in  his  hands,  he  is  bound  to 
make  it  productive,  and  is  chargeable  with  interest  thereon  if  he  does 
not:  Charles  v.  Jones,  35  Ch.  D.  544;  56  L.  T.  848. 

May  set  off     A  mortgagee  in  occupation  is  entitled  to  set  off,  against  the  occupa- 

oPinterest  t'on  rent>  wit^  ^'hich  he  is  charged,  the  arrears  of  interest,  so  far  as 

'  they  were  recoverable  against  the  land  at  the  time  the  rent  accrued; 

i.e.,  for  six  years  prior  to  its  accruing:  Walton  v.  Bernard,  2  Gr.  358; 

Harrison  v.  Jones,   10  Gr.  99.     A  prior  mortgagee   is   not  bound  to 

account  to  a  subsequent  mortgagee  on  the  footing  of  a  mortgagee  in 

possession,  merely  because  there  is  an  attornment  clause  in  the  prior 

mortgage,  if  he  has  not  actually  taken   possession:  Western  District 

Banlt,  Limited,  \.  Turner,  47  L.  T.  433;  Stanley  v.  Orundy,  22  Ch.  D. 

478;  48  L.  T.  106. 

Tenants  in  Tenants  in  Common. — A  tenant  in  common  who  has  been  in  ex- 
commou,  elusive  occupation,  cannot  be  charged  with  an  occupation  rent,  if  he 
liableafor  has  not  ousted  his  co-tenant:  Rice  v.  George,  20  Gr.  221;  Re  Kirk- 
occupation  Patrick,  Stevenson  v.  Kirkpatrick,  10  P.  R.  4;  except  where  his  co- 
rent.  tenant  is  an  infant:  Courcier  v.  Courcicr,  20  Gr.  307.  But  he  cannot 

recover  for  substantial  repairs  and  improvements:  Rice  v.  George, 
supra;  nor  even  for  incnmbrances  paid  off  by  him,  unless  he  also 
submits  to  account  for  an  occupation  rent:  Teasdalei  v.  Sanderson,  33 
Beav.  534;  Rivet  v.  Desourdi,  12  C.  L.  J.  203.  But  a  tenant  in  com- 
mon who  has  been  in  exclusive  occupation,  and  has  ousted  his  co- 
tenant,  is  liable  to  account  for  an  occupation  rent:  Pascoe  v.  Sicati, 
27  Beav.  508. 

Heir-at-  Heirs. — Prior  to  The  Devolution  of  Estates  Act  (R.  S.  O.   c.  127),  an 

law.  heir-at-law  Avas  liable  to  account  to  a  dowress  for  an  occupation  rent: 

Bamford  v.  Bamford,  5  Ha.  203. 

Devisee. — Under  the  law  as  it  stood  previous  to  The  Devolution  of 
Estates  Act  (R.  S.  O.  c.  127,  ss.  3-10),  devisees  in  possession  of  laivl 
devised,  charged  with  a  legacy,  were  not  bound  to  account  for  back 
rents,  when  the  land  proved  insufficient  to  satisfy  the  legacy:  Garfitt 
v.  Allen,  37  Oh.  D.  48;  Re  Oliver,  62  L.  T.  533. 

Trustees.  Trustees,  express,  or  constructive,  in  occupation,  of  the  trust  pro- 
perty, are  liable  to  account  to  their  ccstuis  que  trustent  for  an  occupa- 
tion rent:  Mill  v.  Hill,  3  H.  L.  C.  828;  Lamont  v.  Lamont,  1  Gr.  258. 

Mistake  of  Title.— No  occupation  rent  should  be  charged  against  a 
person  who  has  been  in  occupation  under  a  mistake  of  title,  in 
respect  of  the  increased  value  thereof  arising  from  improvements 
made  by  him,  which  are  not  allowed  to  him:  McGregor  v.  Mc- 
Gregor, 5  Ont.  617;  Munsie  v.  Lindsay,  10  P.  R.  173..  Where  occupa- 
tion rent  is  charged  in  respect  of  property  which  has  been  improved 
by  the  occupant,  according  to  the  value  as  increased  by  tin-  im- 
provements, interest  should  be  allowed  on  the  outlay  for  the  improve- 
ments: Mttiifiic  v.  Lindsay,  11  Ont.  520.  * 

Persons  in      Improvements:- 

possession  Persons  in  Possession  of  Lauds  under  rnid  Deeds,  making  lasting 
"nd('J  y"^.  improvements.  l»y  which  the  value  of  the  estate  lins  mvn  enhanced, 
fareutitled  may,  within  certain  limits,  be  allowed  for  such  improvements:  Jortin 
to. 
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v.  South  Eastern  Railway  Co.,  2  Sm.  &  G.  at  p.  73;  Quarrel  v.  Beclcford,  Rule  667. 
14  Yes.  at  p.  179;  and  whether  in,  as  actual,  or  constructive,  trustees: 
Williamson  v.  Seeber,  3  Y.  &  C.  Ex.  717;  Cawdor  v.  Lewis,  1  Y.  &  C. 
Ex.  427;  Bridge  v.  Brown,  2  Y.  &  C.  C.  C.  191;  Bevis  v.  Boulton,  1  Gr. 
39;  or  as  solicitors:  Robinson  v.  Ridley,  6  Mad.  2;  or  agents:  Trevelyan 
v.  White,  1  Beav.  588;  or  as  mortgagees  believing  themselves  abso- 
lutely entitled:  Neesom  v.  Clarkson,  2  Ha.  176;  S.  C.,  4  Ha.  97;  or  as  a 
bona  fide  purchaser  under  the  void  deed:  AsJiton  v.  Innis,  26  Gr.  42; 
Ohurdher  v.  Bates,  42  U.  C.  Q.  B.  466;  Pegley  \.  Woods,  14  Gr.  47; 
Gummerson  v.  Banting,  18  Gr.  516;  and  the  claim  for  such  improve- 
ments may  be  actively  enforced,  and  allowed,  whether  the  party 
claiming  them  be  plaintiff  or  defendant:  Ib. ;  but  see  Re  Brazill,  11 
Gr.  at  p.  256;  and  even  though  the  party  claiming  adversely  be  an 
infant:  Bevis  v.  Boulton,  supra;  and  see  Biehn  v.  Biehn,  18  Gr.  497; 
Wood  v.  Wood,  16  Gr.  471. 

But  when  possession  had  been  taken  in  pursuance  of  an  immoral 
agreement  which  was  void,  it  was  held  that  there  could  be  no  lien 
for  improvements:  Moon  v.  Clarke,  30  •€.  P.  417. 

Wrongdoers. — A  mere  wrongdoer,  entering  without  colour  of  right,  Wrong- 
is  not  usually  allowed  for  improvements  made  by  him:  Toumsley  v.  doers  u°t 
Neil,  10  Gr.  72;  Scott  v.  Hunter,  14  Gr.  376;  nor  persons  entering  with  improve- 
actual   notice   of   a   paramount  title:   Wyoming   v.   Bell,   24   Gr.   564;  meuts. 
Smith  v.  Gibson,  25  C.  P.  248;  Kilborn  v.  Workman,  9  Gr.  255;  Grassed 
v.  Carter,  before  Boyd,  C.,  2nd  Sept.,  1884. 

But  it  would  seem  that  mere  legal  fraud  will  not  deprive  a  party  of  Exceptions 
the  right  to  improvements:  McLaren  v.  Fraser,  27  Gr.  at  p.  569;  and  to  rule- 
see  NevillS'  v.  Nevills,  6  Gr.  121,  139;  and  the  owner  standing  by  ami 
not   objecting,   may  preclude   himself  from   getting  back   his  estate, 
except  on  the  terms  of  paying   for  improvements:  Davis  v.  Siiyder, 
1  Gr.  334. 

Improvements   made   under   Mistake   of   Title. — Lasting   im- Mistake 
provenients  made  under  a  bona  fide  mistake  of  title  may  now  be  allow-  fmprov'e- 
ed,  and  the  person  making  them  and  his  assigns  are  entitled  to  a  lienuients 
011  the  laud  therefor:  R.  S.  O.  c.  119,   s.  30;  Fawcett  v.  Burwell,  27  made  how 
Gr.  445;  McGregor  v.  McGregor,  Ib.,  470;  McCarthy  v.  Arbuckle,  29  C.  coverable 
P.  529;  Carried  v.  Smith,  34  U.   C.   Q.  B.  389;  Skae  v.  Chapman,  21 
Gr.  549;  Munsie  v.  Lindsay,  10  P.  R.  173;  19  C.  L.  J.  186;  Plumb  v. 
Steinhoff,  2  Ont.  614.    But  improvements  made  with  actual  knowledge 
of  the  paramount  title  will  not  be  allowed  under  that  Act:  w'yoming 
v.  Bell,  24  Gr.  564;  Smith  v.  Gibson,  25  C.  P.  248;  The  Commissioners 
of  Q.  V.  Park  v.  Colt,  22  Ont.  App.  1;  and  see  Kilborn  v.  Workman,  9 
Gr.   225.      Improvements    made    after   action   commenced   cannot   be 
allowed:  O'Grady  v.  McCaffray,  2  Ont.  309;  Bright  v.   Campbell,  53  L. 
T.     428. 

Improvements   made    under   mistake  of  title   by    a  person    in   as  By  mort- 
mortgagee,  but  believing  himself  to  be  absolute  owner,  are  allowed  gasee- 
more  liberally    than   improvements   made  by   a   mortgagee   knowing 
that  he  is  a  mortgagee:  Carroll  v.  Robertson,  15  Gr.  173. 

Improvements  made  by  a  purchaser  from  a  mortgagor  under  the  By  m°rt- 
eiToneous  belief  that  the   mortgage  had  been  discharged,  cannot  begagor> 
claimed  as  against  the  mortgagee:  Beaty  v.  Shaw,  14  Ont.  App.  600. 

A  husband  is  not  entitled  to  be  paid  by  his  wife  for  improvements  Ry  bus- 
made  by  him  on  her  lands  while  in  his  occupation:  Till  v.   Till,  15 balld- 
Out.  133. 
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Rule  667. 


Tenants  ill 
common. 


A  mortgagee  of  a  person  making  lasting  improvements  under  mis- 
take of  title  is  an  "  assign,"  and  as  such  entitled  to  the  extent 
of  his  mortgage,  to  the  benefit  of  the  lien  for  such  improvements: 
McKiblon  v.  Williams,  24  Out.  App.  122. 

Tenants  in  Common  are  entitled  to  contribution  from  their  co-tenants 
for  the  cost  of  repairs  made  to  prevent  the  property  from  going  to  ruin: 
Co.  Lit.,  200  b.,  Fitzherbert,  N.  B.,  127;  but  not  for  ordinary  repairs: 
Leigh  v.  Dickeson,  12  Q.  B.  D.  194;  50  L.  T.  124;  Re  Jones,  Farring- 
ton  v.  Forrester,  1893,  2  Ch.  461. 

The  right  of  a  tenant  in  common  in  partition  proceedings  to  be 
paid  for  improvements  is  restricted  to  such  as  are  made  by  him  after 
the  tenancy  has  commenced  in  fact:  Lasby  v.  Crewson,  21  Ont.  255. 

Where  land  held  in  common  is  sold  under  a  paramount  mortgage, 
money  expended  by  one  of  the  tenants  in  common  in  permanent  im- 
provements will  be  allowed  to  him  in  distributing  the  surplus:  Re 
Cook's  Mortgage,  74  L.  T.  652. 

Tenants  for  Life  are  not  entitled  to  charge  for  repairs  as  against 
the  inheritance,  however  substantial  or  lasting:  Lewin,  9th  ed.,  642: 
Re  Smith,  4  Ont.  518;  sed  vide,  Conway  v.  Fenton,  40  Ch.  D.  512;  nor 
are  they  chargeable  with  repairs:  In  re  Freman,  1898,  1  Ch.  28;  nor 
liable  to  account  for  permissive  waste:  Patterson  v.  Central  Canada 
Loan  Co.,  29  Ont.  134. 

Tenants  at  Will.— Improvements  made  by  a  tenant  at  will  cannot  be 
allowed:  Foster  v.  Emmerson,  5  Gr.  135;  but  improvements  made  on 
wild  land  by  a  son,  to  whom  his  father  had  promised  to  give  it  by 
way  of  advancement,  which  he  failed  to  do,  were  allowed  as  against 
the  co-heirs  of  the  father:  Biehn  v.  Biehn,  supra;  Hovey  v.  Ferguson, 
see  18  Gr.  498;  but  see  Foster  v.  Emm.ers'on,  supra. 


Trustees         Trustees.— Substantial  and  lasting  improvements,  and  repairs,  made 


Tenants 
for  life. 


Tenants 
at  will, 
improve- 
ments by. 


mentson     352;  Campbell  v.  Walker,  5  Ves.  682;  Davey  v.  Durant,  1  De  G.  &  J. 


estate.  535;  King  v.  Anderson,  8  Ir.  R.  Eq.  625,  636.  Repairs  are  allowed, 
even  in  the  case  of  actual  fraud:  Baugh  v.  Price,  1  G.  Wils.,  320;  and 
in  one  case  improvements  also:  Oliver  v.  Court,  8  Price,  172;  but  see 
contra,  Kenney  v.  Browne,  3  Ridg.  518;  Stratton  v.  lluri>hy,  1  Ir.  R. 
Eq.  361. 

Ueceivers.  Receivers  have  been  allowed  for  improvements  made,  without  the 
previous  sanction  of  the  Court:  Tempest  v.  Ord,  2  Mer.  55. 

Committee  Committee  of  Lunatic. — A  committee  has  been  allowed  for  improve- 
ments made,  without  previous  sanction:  Re  Shaw,  15  Gr.  618;  Re 
Churchill,  3  Jur.  719. 

Personal         Personal     Representative.— An     unauthorized     expenditure     by     an 

represent-  executrix  in  improving  the  realty,  was  allowed,  so  far  as  the  vanie 
of  the  estate  had  been  enhanced,  and  those  interested  had  benefited 
by  it:  Morley  v.  Matthews,  14  Gr.  551.  But  where  an  administratrix 
had  occupied  and  improved  the  realty,  in  a  suit  by  her  for  adminis- 
tration, such  improvements  were  disallowed  as  against  infant  heirs; 
but  she  was  not  charged  with  any  increase  of  rental  in  consequence 
of  such  improvements:  Re  Brazill,  11  Gr.  253. 

Purchaser  Purchaser. — A  purchaser  failing  to  complete  his  purchase  is  not 
entitled  to  be  allowed  for  improvements:  Re  Yaggie,  1  Chy.  Ch.  .~VJ. 
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Mortgagee. — The  ordinary  rule  is,  that  a  mortgagee  will  not  be  Rule  667. 
allowed  for  improvements  further  than  is  proper  to  keep  the  premises  Mortgagee 
in  necessary  repair.  But  if  buildings  are  incomplete  or  ruinous,  he 
may  complete  or  pull  them  down,  and  rebuild,  and  the  rebuilding  or 
repairing,  may  be  done  in  an  improved  manner,  and  more  sub- 
stantially than  before,  so  that  the  work  be  done  providently,  and  that 
no  new  or  expensive  buildings  be  erected  for  purposes  different  from 
those  for  which  the  former  buildings  were  used;  for  the  property 
when  restored  ought  to  be  of  the  same  nature  as  when  the  mortgagee 
received  it:  Fisher,  Mortg.,  5th  ed.,  s.  1781.  And  while  the  mort- 
gagee in  possession  is  not  allowed  to  charge  for  lasting  improvements 
which  are  not  requisite  for  the  purpose  of  keeping  the  property  in 
necessary  repair,  he  is  not,  on  the  other  hand,  chargeable  with  the 
increased  rents  and  profits  which  are  directly  traceable  to  such  im- 
provements made  by  him:  see  Jones  on  Mortgages,  s.  1127. 

Mortgagees  in  possession  are  entitled  to  be  allowed  for  necessa 
repairs,  as  just  allowances.     But  in  England  no  allowance  for  &ub- 
stantial  repairs,  or  permanent  improvements,   can  be  made  without  for  neces- 
an  express  direction:  Seton,  5th  ed.,  1G40.     In  Ontario,  under  .Rwlea  sary re- 
666,  667,  no  special  direction  in  the  judgment  is  necessary  to  enable  pairs- 
the  Master,  in  a  proper  case,  to  allow  substantial  improvements. 

A  mortgagee  in  possession  cannot  charge  the  mortgaged  property  But  only 
with    improvements    that    are    not    necessavy    for    its    preservation:  such^s  are 
Harrison  v.  Jones,  10  Gr.  99;  unless  with  the  consent  of  the  parties  for  pr"eser- 
entitled  to  the  equity  of  redemption:  Kirby  v.  Kirby,  5  Gr.  587.     Andvationof 
improvements  made  even  with  the  mortgagor's  sanction  must  not  be  property, 
such  as  to    improve   him  out  of   his  property:   San-don  v.   Hooper,  6 
Beav.  246;  Fisher,  Mortg.  s.  1783.    But  a  mortgagee  is  not  bound  to 
give  the  mortgagor  notice  before  making  any  reasonable  permanent 
improvement:  Shepherd  v.  Jones,  47  L.  T.  604;  21  Ch.  D.  469. 

Where  a  mortgagee  is  charged  with  rents,  or  improved  rents,  arising 
from  his  improvements,  he  should  either  be  allowed  for  such  improve- 
ments: Constable  v.  Quest,  6  Gr.  510;  or  he  should  not  be  charged  with 
the  rent,  or  improved  rent,  arising  therefrom:  McGregor  v.  McGregor, 
5  Ont.  617:  19  C.  L.  J.  78;  Munsie  v.  Lindsay,  10  P.  K.  173;  Bright  \. 
Campbell,  53  L.  T.  428. 

The  Master  is  not  necessarily  bound  to  allow  the  actual  cost  of 
improvements,  but  should  limit  the  allowance  to  the  benefit  which  th'e 
property  has  derived  therefrom:  Paul  v.  Johnson,  12  Gr.  at  p.  479. 

A  person  who  had  bona  fide  purchased  under  a  power  of  sale  in  a  Improvo- 
mortgage,   notwithstanding  the  sale  was  held   invalid,   was   allowed  p^er"baser 
improvements  made  by  him  as  far  as  they  enhanced  the  value  of  the  when  sale 
property,  and  was  not   restricted  to  such   improvements  as  a  mort-  il?.vali(3» 
gagee  in  possession  would  have  been  entitled  to  make,  knowing  him-  a 
self  to  be   a  mortgagee:   Carroll   v.  Robertson,   15  Gr.   173;   and   see 
McLaren  v.  Fraser,  17  Gr.  567;  Davey  v.  Durant,  1   De  G.  &  J.  534. 
But  where  a  purchaser  from  a  mortgagee,  who  had  obtained  a  decree  secwsifhe 
for  foreclosure,  which  was  defective  owing  to  there  being  outstanding  have  know 
claims,  which  were  not  foreclosed,  entered,  and  made  improvements,  j.- 
having  notice  of  the  outstanding  title,  such  improvements  were  dis-c 
allowed  as  aga'nst  the  unforeclosed  parties:  Russell  v.  Romanes,  3  Ont. 
App.  635;  and  see  Romanes  v.  Herns,  22  Gr.  469. 

But  where  the  mortgagor  released  his  equity  of  redemption,  and  Mortgagee 
two  months  afterwards  the  mortgagee  agreed  to  reconvey,  upon  being  to^dem 
repaid  principal  and  interest,  and  all  costs  of  improvements  raada  by  tion  enti- 
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Kule  667.  him,  on  a  bill  to  redeem,  the  mortgagee  was  held  entitled  to  recover 
tied  to  all  for  all  permanent  improvements,  although  the  estate  might  not  have 
improve-  been  increased  in  value  to  an  amount  equal  to  the  sum  expended: 
Brothcrton  v.  Hetherington,  23  Gr.  187. 


ments. 


What 
improve- 
ments 
allowed. 


Covenant 

to  pay  for 

improve- 

ments  in 

rectorial 

lease 

invalid. 

Costs  and 
expenses 
recover- 
able by 
mort- 


What  Improvements  Allowed. — The  clearing  of  land  for  farm- 
ing purposes  is  a  permanent  improvement  under  The  Doicer  Act:  R.  S. 
O.  c.  67,  s.  9  (2) ;  RoMnet  v.  Pickering,  44  U.  C.  Q.  B.  337. 

After  suit  commenced,  the  only  improvements  which  can  ordinarily 
be  allowed,  are  such  as  are  made  to  save  the  premises  from  deteriora- 
tion: Haven  \.  Cushion,  20  Gr.  518;  and  see  O'Grady  v.  McCaffray,  2 
Ont.  309. 

Trustees  with  power  to  invest  in  the  purchase  of  real  estate,  may 
be  allowed  for  erecting  a  new  building  where  an  increased  income 
can  be  obtained  thereby:  Re  Henderson,  23  Gr.  45. 

A  rector  cannot  make  a  lease  with  a  covenant  to  pay  for  improve- 
ments, which  will  be  binding  on  his  successor:  Kirkpatrick  v.  Lyster, 
13  Gr.  323;  16  Gr.  17;  unless  there  be  some  statutory  provision  em- 
powering him  so  to  do. 

Costs,  and  other  Expenses: — 

Mortgagees. — A  mortgagee  is  entitled  to  charge  against  the  estate, 
the  costs  of  defending  the  title  to  the  mortgaged  estate,  for  the 
benefit  of  all  parties  interested  in  the  equity  of  redemption;  and  also 
the  costs  of  proceedings  taken  to  perfect  his  security,  e.g.,  the  costs 
of  an  equitable  mortgagee  of  investigating  the  title  for  the  purpose 
of  preparing  a  legal  mortgage,  and  the  costs  of  preparing  such  legal 
mortgage  are  recoverable:  National  Provl.  Bank  v.  Games,  53  L.  T. 
955;  54  L.  T.  696;  31  Ch.  D.  582;  also,  costs  of  a  suit  to  redeem, 
brought  by  a  subsequent  incumbrancer,  and  dismissed:  McKinnon  v. 
Anderson,  17  Gr.  636;  18  Gr.  684;  but  not  the  costs  of  defending  his 
own  title  to  the  mortgage,  unless  those  interested  in  the  equity  of 
redemption  had  concurred  in,  or  assisted,  the  litigation:  Parker  v. 
Watkins,  John,  133;  nor  yet  the  costs  of  an  unsuccessful  litigation 
undertaken  by  him  without  the  concurrence  of  the  mortgagor:  Well? 
v.  TJie  Trust  and  Loan  Co.,  9  Ont.  170. 

Where  a  mortgagee  is  a  solicitor  and  takes  legal  proceedings  in 
person  to  recover  the  mortgage  debt,  he  is  not,  upon  redemption, 
entitled  to  charge  the  mortgagor  with  his  profit  costs:  Re  Wallis,  25 
Q.  B.  D.  176;  62  L.  T.  674;  but  only  his  costs  out  of  pocket:  Stone 
v.  Lickorish,  1891,  2  Ch.  363;  64  L.  T.  29;  and  see  Field1  v.  Hopkins. 
44  Ch.  D.  524;  62  L.  T.  102;  but  where  the  proceedings  are  taken  by 
his  partner,  the  latter  may  recover  the  proportion  of  such  profit  costs 
to  which  he  is  entitled:  Re  Doo*dy,  Fisher  v.  Doody,  1893.  1  Ch.  129; 
Re  Rollit,  96  L.  T.  Jour.  199;  and  see  Eyre  v.  Wynn-Mackenzie,  1894, 
1  Ch.  218;  but  a  solicitor  mortgagee  cannot  recover  profit  costs 
against  the  mortgagor  because  he  also  acts  as  solicitor  for  his  co- 
mortgagee  who  is  not  a  solicitor:  Re  Doody,  Hibbert  v.  Lloyd,  1893. 
1  Ch.  129;  67  L.  T.  650. 

It  has  been  held  that  a  solicitor  mortgagee,  who  is  a  trustee,  is  not 
entitled  to  profit  costs  of  suits  brought  by  him  in  respect  of  the 
mortgaged  property:  Sclator  v.  Colton,  29  L.  T.  O.  S.  309;  3  Jur.  N. 
S.  <;:U):  5  W.  R.  744;  but  see  contra,  Re  Donaldson,  27  Ch.  D.  544;  51 
L.  T.  622. 

A  covenant  to  pay  profit  costs  to  a  solicitor  mortgagee  is  void  in 
equity  as  an  attempt  to  clog  the  right  of  redemption:  see  Eyre  v. 
Wynn-Mackenzie,  svpra. 
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In  Re  Griffith,  50  L.  T.  434,  it  was  said  by  Cotton,  L.J.,  that  in  a  Rule  667. 
foreclosure   action    "  the   mortgagor   must    pay   all  the  costs   of  the 
mortgagee,  including  those  payable  by  the  latter  to  his  solicitor." 

The  mortgagee  may  also  be  allowed  the  expenses  of  sales,  and  of  Costs  of 
receiving  the  purchase  money:  Fisher,  Mortg.,  5th  ed.,  sec.  1785,  andsales- 
also  the  costs  of  an  abortive  sale,  where  it  has  fallen  through  without 
the  default  of  the  mortgagee:  Farrer  v.  Lacy,  31  Ch.  D.  42;  50  L.  T. 
121.     But  he  is  not  entitled  to  a  commission  on  a  sale  in  addition  to 
the  costs,  even  though  he  has  stipulated  for  it:  Eyre  v.  Hughes,  2  Ch. 
D.  148;  Broad  v.  Selfe,  9  Jur.  N.  S.  885. 

A  mortgagee  is  also  entitled  to  the  expenses  of  taking  and  holding  Costs  of 
possession  of  a   ship,  advertising  it  for  sale,  and  insurances:  Wilkes  session ^tc" 
v.  Saunion,  1  Ch.  D.  188. 

But  where  the  mortgage  so  provides,  a  mortgagee  may  recover  a 
commission  for  renewing  notes  held  as  collateral  to  the  mortgage, 
but  not  unless  the  notes  are  actually  renewed,  even  though  the 
mortgagor  has  had  all  the  time  he  would  have  had,  had  they  been 
renewed:  Bucknell  v.  Vickery,  64  L.  T.  701;  also  bonuses  and  com- 
missions agreed  to  at  the  time  of  the  advance  where  the  security  is 
of  a  speculative  character:  Gardiner  v.  Munro,  28  Ont.  375. 

He  is  not  entitled  to  charge  for  personal  trouble  in  collecting  rents:  Cannot 
Bonithon  v.   Hockmore,   1   Vern.   310;  Langstaffe  v.   Fentcick,    10   Yes.  charge  for 
405;  Godfrey  v.  Watson,  3  Atk.  518;  Lcith  v.  Irvine,  I  M.  &  K.  277;Mrvfee«, 
not  even  if  he  has  stipulated  for  it  with  the   mortgagor:  French  v.  but  may 
Baron,  2  Atk.  120;  Barrett  v.  Hartley,  L.  R.  2  Eq.  789;  Chambers  v.  J^J^gj^*'8 
Goldwin,  9  Yes.  271.     But  the  mortgagee  is  entitled  to  an  allowance  collecting 
for  an  agent,  or  bailiff,  collecting  rents  where  the  property  is  of  such  rents, 
a  character  that  a  prudent  owner,  whose  time  was  of  value,  would 
appoint  an  agent:  Union  Bank  v.  Ingram,  10  Ch.  D.  53. 

Insurance. — Sums  paid  for  insurance  by  a  mortgagee  cannot,  in  the  Insurance, 
absence  of  a  special  contract,  be  charged  against  the  mortgaged  T 
estate:  Bellamy  v.  Briclcenden,  2  J.  &  H.  137;  Brook  v.  Stone,  13  W. 
R.  401;  Dobson  v.  Land,  8  Ha.  210;  'Russell  v.  Robertson,  1  Chy.  Ch. 
72;  6  U.  C.  L.  J.  143;  but  see  Scholefleld  v.  Lockwood,  11  W.  R.  555. 
But  in  the  case  of  a  trustee,  such  payments  may  be  allowed,  without 
any  express  stipulation  to  that  effect  in  the  instrument  creating  the 
trust:  Heron  v.  Moffatt,  22  Gr.  370. 

Where  a  subsequent  account  is  directed  to  be  taken,  sums  properly 
paid  for  insurance  since  the  last  account,  may  be  allowed  under  the 
head  of  just  allowances,  without  any  express  direction:  Bethune  v. 
Calcutt,  3  Gr.  048. 

Prior  Incumbrances. — A   mortgagee  paying  off  prior   incumbrances,  Prior 
is  entitled   to  recover  the    amount   paid,   and   interest  on   the   prin-jncun> 
cipal;   at  the   rate   in   his  own   mortgage,   and   on   the   interest   and    r 
costs,  at  six  per  cent.:  McMaster  v.  Hector,  8  C.  L.  J.  284;  and  see 
Teeter  v.   St.   John,    10   Gr.   85.      But   a  tenant  in   common    in   sole 
possession   paying  off   incumbrances,    is   no"t   entitled   to    be   allowed 
therefor,  unless  he  stibmits  to  account  for  an  occupation  rent:  Rivet 
v.  Deaourdi,  12  C.  L.  «T.  203. 

Trustees  and  Personal  Representatives. — Trustees  are  entitled  to  re- Trustees 
cover,  as  againpt  the  beneficiaries,  the  expense  of  bailiffs,  surveyors,  entitled 
and  accountants,  where  necessarily  employed,  and  also  the  necessary  ^ffi1™*' 
legal  expenses  of  carrying  the  trust  into  effect:  Wilkinson,  v.  Wilkin-  expenses  of 
son,  2  S.  &   S.   237;  McNamara  v.  Jones,  2  Dick.  587;  Henderson  v.  bailiffs.etc. 
Mclver,  3  Mad.  275. 
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Rule  667.  Trustees  are  also  entitled  to  be  allowed  the  costs  paid  to  the  repre- 
sentatives of  a  deceased  trustee  properly  incurred  by  the  latter  in 
reference  to  the  trust;  also  the  costs  incurred  by  them,  on  being 
appointed  to  the  trust,  of  examining  into  the  state  of  the  trust  pro- 
perty, the  validity  of  the  power  under  which  they  were  appointed, 
and  the  costs  paid  of  the  donee  of  the  power  in  making  the  appoint- 
ment: Harvey  v.  Oliver,  57  L.  T.  239. 

So  also  a  trustee  is  entitled  to  have  his  costs  out  of  the  trust 
estate  even  though  by  reason  of  subsequent  events  the  trust  becomes 
invalid:  In  Re  Eolden,  20  Q.  B.  D.  43. 

to^truste'e     ^ut  a  trustee  acting  as  solicitor  for  himself  in  any  action  is  only 

not  enti-      entitled   to   costs    and    expenses    out   of   pocket,    properly    incurred: 

tied  to         Moore  v.   Frowd,  3  My.  &  Cr.  45.  50:  Robinson  v.  Pett,   2  W.  &  T. 

£rSio°n-  Lead-  Ca-  E<1-  214!  Re  Gorsellis,  33  Ch.  D.  160;  34  Ch.   D.  67.'):  5.', 

al  services,  L.  T.  167;  unless  there  be  a  special  power  to  charge  for  professional 

unless          services:  Re  Sherwood,  3  Beav.  338;  Moore  v.  Frowd,  supra;  Re  Wyche, 

authorized  -11  Beav.  209;  but  even   then,   no  charge  can  be  allowed  for   doing 

by  trust       professionally,  anything  that  he  would  have  been  bound  to  do  himself, 

so  to  do.      if  not  a  solicitor:  HarUn  v.  Darby,  28  Beav.  325;  Re  Chappie,  27  Ch. 

D.  584;  51  L.  T.  748;  and  what  he  cannot  charge  for  professionally 

himself,  he  cannot  recover  for,   if  done  by  a  partner  though   not  a 

trustee:  Christophers  v.  White,  10  Beav.  523;  Collins  v.  Carey,  2  Beav. 

128;  but  the  partner  may  recover  any  part  of  such  costs  to  which  he 

is  entitled  for  his  own  benefit:  Claclc  v.  Carlow,  7  Jur.  N.  S.  441;  9 

Or  where     ^'    ^"    ^68;    but    wnere    J1     solicitor    trustee,    is    one    of    several 

he  is  trustees,  and  acts  for  them,  he  may  recover  profit  costs  against  the 

defendant  trust  estate.    The  rule  on  this  point  was  laid  down  'in  Cradock  v.  Piper, 

1   Mac.  &  G.   664;  17  Sim.  41,  viz.,  that  where  a   solicitor   (or  hi& 

firm)  appears  in  a  suit  on  behalf  of  himself  and  a  co-trustee,  and  the 

expense  has  not  thereby  been   increased,   then  the  solicitor   (or  his 

firm,  as  the  case  may  be),  is  entitled  to  the  usual  full  costs:  see  Re 

Doody,  1893.  1  Ch.  at  p.  138:  In  re  Barber.  Burgess  v.   Vinicome,  34 

Ch.  D.  77;  55  L.  T.  882;  Re  Thorpe,  1891,  2  Ch.  300;  64  L.  T.  f.34. 

Though  the  rule  so  laid  down  has  been  frequently  regretted  and  its 

propriety   questioned,   and   is  not  to  be  extended,   it  is  nevertheless 

established:  Re  Corsellis,  34   Ch.   D.   675;  55   L.  T.   167;   Re  Doody, 

supra;  Re  Himico  8cicer  Pipe  Co.,  26  Ont.  289;  and  its  principle  applies 

to  counsel  fees,  where  the  solicitor  trustee  is  also  counsel  in  the  case: 

Strachan  v.  Ruttan,  15  P.  R.  109;  but  see  Lewin,  9th  ed.,  300;  Hanson 

v.  Baillie,  2  Macq.  80.    The  profit  costs  of  professional  services  which 

cannot  be  recovered  against  the  c.  q.  t.  or  out  of  the  trust  estate  may 

be  recoverable  by  the  trustee  against  a  third  party:   Colonial  Trust 

Co.     v.   Cameron.  24    Gr.   548;   Meighen    v.   Bncll.    25    Gr.    604;     Re 

Donaldson.  27  Ch.  D.  544;  51  L.  T.  622:  but  see  Re  Corsellis.  Lnirton 

v.  Elires.  33  Ch.  D.  160;  34  Ch.  D.  675;  55  L.  T.  167:  and  82  L.  T. 

Jour.  280;  23  C.  E.  J.  146. 

It  must  be  remembered,  however,  that  the  English  cases  on  this 
point  are  all  founded  on  the  principle  that  according  to  English  Law 
a  trustee  is  not  to  be  allowed  to  make  any  profit  out  of  the  trust. 
and  is  entitled  to  no  compensation  for  his  services:  see  per  Lord 
Hatherley  in  Clack  v.  Carlon,  7  Jur.  N.  S.  441.  although  in  Mci  glim 
v.  Buell,  24  Gr.  508,  Spragge,  C..  was  of  opinion  that  one  im- 
portant considerntion  in  disallowing  such  costs  is  the  removal  of  the 
temptation  to  unnecessary  litigation.  How  far  the  English  cases 
on  the  right  of  solicitor  trustees  to  costs  should  be  followed,  seems 
open  to  some  question,  having  regard  to  the  difference  in  the  law  of 
Out.  as  to  n  trustee's  right  to  compensation  for  his  services:  see  R. 
$.  O.  c.  129,  s.  40. 
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The  rule  laid  down  in  Cradock  v.  Piper  as   to  trustees,  has  been  Rule  667. 
held    not   to   extend   to   solicitor   mortgagees:    Re  Doody,   Hibbert   v.proflt 
Lloyd,    1893,    1    Ch.    129;   68   L.    T.    128,   and   a   solicitor   mortgagee  costs  re- 
is  not  entitled  as  against  the  mortgagor  to  profit  costs  of  a  redeiup-  coverable 
tion   action,    or  other  proceedings,   in   which   he  appears   in   person;  third8* 
but  only  to  costs  out  of  pocket:  Stone  v.  Lickorish,  1891,  2  Ch.  363;  party. 
64  L.  T.  79;  Re  Wallis,  25  Q.   B.  D.  176;  62  L.  T.  674;  nor  is  he 
entitled  to  costs  for  acting  as  agent  for  the  mortgagor  in  collecting 
the  rents  of  the  mortgaged  property:  Eyre  v.  Wynn-Mackftnzie,  1894, 
1   Ch.  218;  69  L.  T.  823;   though  where  the  business  is  done  by  a 
firm,  of  which  the  solicitor  mortgagee  is  a  partner,  the  other  mem- 
bers of  the  firm  are  entitled  to  recover  their  proportion  of  the  costs: 
Re  Doody,  Hibbert  v.  Lloyd,  supra;  and  if  by  arrangement  with  the 
mortgagee  solicitor  they  are  entitled  to  all  costs,  semble,  they  may  re- 
cover them  in  full:  Re  RollU,  96  L.  T.  Jour.  199. 

Where  costs  had  been  taxed  and  allowed  to  the  solicitors  of  an 
executor  in  an  administration  action,  it  was  held  that  the  Court 
had  no  jurisdiction  on  an  interlocutory  application  in  that  action, 
to  compel  the  executor  to  account  for  and  refund  a  share  of  the  pro- 
fit costs,  to  which,  under  a  secret  arrangement  with  the  solicitors, 
he  was  entitled;  but  that  a  new  action  would  have  to  be  brougtit  to 
compel  him  to  account  therefor:  Re  Thorpe,  1891,  2  Ch.  360;  64  L. 
T.  554. 

Even  though  a  will  empowers  a  trustee  to  charge  for  his  pro- 
fessional services,  still  in  the  absence  of  express  power  to  do  so, 
trustees  or  executors  cannot  settle  the  amount  payable  out  of  the 
estate  for  such  services  to  one  of  themselves,  so  as  to  bind  the 
cestui  que  trust  and  preclude  him  from  the  right  to  have  such  costs 
taxed  if  he  desires  it:  Re  Fish,  1893,  2  Ch.  413;  69  L.  T.  233. 

Where  an  executor  and  trustee  is  authorized  by  will  to  charge  the 
estate  for  his  professional  services  as  solicitor,  that  right  is  in  the 
nature  of  u  legacy,  and  cannot  be  asserted  in  competition  with 
creditors:  Re  White,  1898,  1  Ch.  297;  2  Ch.  218;  77  L.  T.  793;  78  L. 
T.  770;  scd  vide  R.  S.  O.  c.  129,  s.  40;  Harrison  v.  Patterson,  11  Gr. 
105,  113. 

A   retaining  fee  paid    by  trustees   to  their  solicitor  in   an   admin- Re1*'-, 
istration  suit,  may  be  allowed  under  certain  circumstances:  see  CJiis-  fee  and 
holm  v.   Barnard,  10  Gr.   479;   and   see  Hayes  v.   Hayes,  29  Gr.  90;  £y trustee 
but  they   are  not  entitled  to  any  allowance  for  gratuitous  services  how  far  re- 
of  an  agent:  Chisholm  v.  Barnard,  10  Gr.  479.  coverabl 

Costs  paid  by  an  executor,  administrator,  or  trustee,  to  hFs  solici- 
tor, in  respect  of  business  of  the  trust  estate,  may  be  allowed,  but 
the  Master  should  examine  the  bill,  and  without  strictly  taxing  it, 
should  moderate  it,  by  deducting  such  charges,  if  any,  as  are  impro- 
per: McCargar  v.  McKinnon,  17  Gr.  525;  Hayes  v.  Hayes,  26  Gr.  90; 
and  where  the  costs  have  been  paid  out  of  the  trust  estate,  and 
bona  /?ff«  received  by  the  solicitor  without  notice  of  any  breach  of 
trust  on  his  client's  part,  he  cannot  be  made  to  refund  the  costs 
so  received  to  the  estate,  even  though  it  should  turn  out  that  the 
trustee  has  disentitled  himself  to  get  the  costs  out  of  the  estate: 
Re  Blundell,  Bhindell  v.  Blundell,  58  L.  T.  933;  and  see  Brinsden  v. 
Williams,  1894,  3  Ch.  385;  71  L.  T.  77. 

A  personal  representative  is  not  liable  to  pay  costs  incurred  by  a 
beneficiary  in  reference  to  the  estate,  and  for  its  protection,  before 
the  grant  of  probate,  or  letters  of  administration:  Re  Watson,  19  Q.  B. 
D.  234;  57  L.  T.  215. 
J.A. — 54 
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expenses 
are  a  hen 
on  trust 
estate. 


Rule  667.  Trustees'  expenses  are  a  lien  upon  the  trust  estate,  and  have 
Trustees'  priority  to  the  costs  of  suit:  I/orison  v.  Morison,  7  D.  M.  &  G.  214; 
2  S.  &  G.  564;  Gaunt  v.  Taylor,  2  Ha.  413;  Hughes  v.  Rets,  10  P.  R. 
301;  unless  the  payments  are  not  strictly  authorized,  and  the  estate 
is  insufficient:  Robison  v.  Killey,  30  Beav.  520;  or  they  have  miscon- 
ducted themselves:  Rose  v.  Sharrod,  11  W.  R.  356. 

A  personal  representative  is  entitled  to  be  recouped  out  of  the 
estate  any  costs  he  may  be  put  to,  or  incur,  without  impropriety 
or  fraud,  in  connection  with  the  estate;  and  he  is  entitled  to  set-off, 
against  the  claims  of  next  of  kin  or  other  beneficiaries,  costs  of 
an  unsuccessful  litigation,  which  they  have  been  ordered  to  pay  him: 
Re  Jones,  1897,  2  Ch.  190;  76  L.  T.  454. 

Just  allow-     Just  Allowances.—  Several  of  the  matters  which  may  be  allowed 
Bes<          under  the  head  of  "  just  allowances  "  have  already  been   discussed 
in  the  preceding  notes  to  this  Rule. 

Cornpensa-  Allowances  to  Executors,  and  Trustees.  —  Compensation  for  care, 
cutors'and"  Pams>  an(l  trouble,  may  be  allowed  by  the  Master  to  trustees  under 
trustees,  any  deed,  settlement,  or  will;  or  to  any  other  trustee,  however  the 
trust  is  created;  and  to  executors,  and  administrators;  and  to  any 
guardian  appointed  by  any  Court;  or  to  any  testamentary  guardian: 
R.  S.  O.  c.  129,  ss.  40-42:  Re  Commissioners  of  Cobourg,  22  Gr.  :_'>TT; 
Re  Toronto  Harbour  Commission-errs,  28  Gr.  195.  The  Act  is  retro- 
spective: Thompson  v.  Freeman,  15  Gr.  384;  McMillan  \.  McMillan, 
21  Gr.  309.  The  Surrogate  Judge  has  also  power  to  allow  compen- 
sation to  trustees  under  wills,  and  to  executors,  and  administrators: 
R.  S.  O.  c.  129,  s.  43.  But  where  an  action  is  pending  in  the 
High  Court  for  the  administration  of  an  estate,  it  is  improper 
for  the  Surrogate  Judge  to  interfere  by  ordering  the  allowance 
of  compensation  to  the  executors,  or  trustees:  McLennan  \.  Hcicard, 
9  Gr.  279;  Cameron  v.  Bethune,  15  Gr.  486.  And  the  Master  is 
bound  to  exercise  his  own  discretion  as  to  the  compensation  to  be 
allowed,  regardless  of  any  order  of  a  Surrogate  Judge  made  under 
such  circumstances:  Biggar  v.  Dickson,  15  Gr.  233. 

A  person  acquiring  lands  under  circumstances  which  constitute 
him  a  constructive  trustee  thereof  for  another,  is  entitled  to  be 
recouped  his  purchase  money,  and  the  lasting  improvements  made 
by  him  to  the  amount  which  the  value  of  the  property  hns  boon 
thereby  enhanced:  Rowley  v.  Oinnever,  1897,  2  Ch.  503;  77  L.  T.  302. 

A  trustee  does  not  lose  his  right  to  compensation,  where  nnrt 
of  the  trust  fund  has  been  lost  under  circumstances  for  which 
he  is  not  responsible,  as  for  instance  where  the  loss  was  occasioned 
by  the  fraud  of  a  properly  selected  agent  to  whom  he  had  entrusted 
it:  Jobson  v.  Palmer,  1893,  1  Ch.  71;  67  L.  T.  797. 

A  trustee  of  municipal  debentures  issued  in  aid  of  a  railway, 
who  holds  them  in  trust,  to  be  handed  to  the  company  in  a  certain 
event,  is  entitled  to  compensation,  and  has  a  lien  on  the  debentures 
therefor:  Re  Tilsonburgh,  24  Ont.  App.  378. 


No  fixed 
rule  as  to 


tion. 


No  fixed  rule  can  be  laid  down  as  to  the  amount  of  compensation 
proper  to  be  allowed,  as  it  must  necessarily  depend  on  the  circum- 
stances  of  each  case:  see  Robinson  v.  Pett,  2  W.  &  T.  L.  C.  Eq. 
214.  Usually  the  amount  is  fixed  by  a  percentage  on  the  amount 
of  money  passing  through  the  hands  of  the  trustee,  or  executor. 
In  some  cases  five  per  cent,  has  been  allowed:  Bald  v.  Thompson. 
17  Gr.  154;  McLennan  v.  Hcicard,  9  Gr.  178;  Cliisltolm  v.  Barnard. 
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10  Gr.  479;  Re  Bait,   Wright  v.  White,   9  P.  R.  447;  Re  Fleming,  11  Rule  667. 
P.   R.    272,   426;  Archer  v.   Severn,   13  Orit.   310.    But   this   may    in  Usually  a 
some  cases  be  more,  and  in  some    less,  than  an  adequate  compensa-  percentage 
tion.     In  Torrance  v.  Chewett,  12  Gr.  407,  four  per  cent,  was  allowed; and eceil)ts 
and  in  McMillan  v.   McMillan,  21  Gr.  381,  two  and  a-half  per  cent,  payments, 
was   allowed.    The   Master    may,   instead   of   a   percentage,   allow   aH 
lump  sum,  but  only  upon  proper  evidence  as  to  the  services  rendered :  8uin^nay1P 
Stinson  v.  Stinson,  8  P.  R.  560;  Denison  v.  Denison,  17  Gr.  306.    In  be  allowed, 
fixing  compensation,  it  has  been  suggested  that  it  would  be  proper 
to  adopt  a  sliding   scale,   similar  in  principle  to  that  on  which  the  A  sliding 
poundage  of  Sheriffs  is  fixed;  see  observations  of  Spragge,  V.C.,  in  scale 
Thompson  v.   Freeman,   15   Gr.   at  p.    387.    In   that   case,   the   estate  suggested< 
amounted   to    nearly   $300,000,    and   five   per   cent,    on   the   amounts 
disbursed,  which  included   investments,  and  reinvestments,  made  in 
the  course  of  fifteen  years,  was  considered  excessive;  and  on  appeal, 
the  allowance  was  reduced  to  five  per  cent,  on  investments  of  sums 
of  $600,  and  three  per  cent,  on  investments  over  that  amount. 

But  in  a  later  case  it  was  considered  vicious  in  principle,  to  allow  Allowance 
any   commission   on   investments,    or   reinvestments,    on   the   ground  °*  p03rCjena_t" 
that  it  offered   an  inducement  to  trustees  to  be  constantly,  and  un-  vestments 
necessarily,  calling  in  and  changing    the  investments:  Re  Berkeley's  and  rein- 
Trusts,   8  P.  R.  193.    No  commission  should  be  allowed  for  merely  f^™euts 
receiving  the  trust  estate  until  it  has  also  been  duly  accounted  for:  lo. proved. 

Where  trust  property  consisting  of  land  was  exchanged,  with  the 
consent  of  the  cestui  que  trust,  for  stock  in  a  land  company,  from 
which  nothing  had  been  realized  by  way  of  income,  and  both  land 
and  stock  were  said  to  be  valueless,  a  percentage  on  the  nominal 
value  of  the  stock  was  held  an  improper  way  of  fixing  the  trustees' 
compensation;  and  a  lump  sum  to  cover  their  care  and  trouble  was  al- 
lowed instead:  Re  Prittie,  13  P.  R.  19. 

A  legacy  given  to  a  person  appointed   executor  is  prima  facie  in-  Legacies 
tended  as  a  compensation,  and  if  the  legatee  renounce,  he  is  not  en-  executors 
titled    to   the    legacy:    Williams    on    Executors    (9th   ed.),    1147;    JBeiascom- 
Appleton,  Barber  v.  TebUtt,  52  L.  T.  906;  and  the  fact  that  legacies  pensation. 
are  left   to  other  executors   of   unequal   amount  is  not  sufficient  to 
destroy  the  presumption:  76. 

Where  a  legacy  is  given  to  executors  or  trustees  without  any 
stipulation  that  it  is  to  be  a  compensation  for  their  trouble,  they 
are  not  precluded  from  claiming  a  further  sum  under  the  statute, 
if  the  legacy  is  inadequate:  Denison  v.  Denison,  17  Gr.  306;  HiddinyJi 
v.  De  Villiers,  12  App.  Gas.  107,  624;  Re  Fish,  1893,  2  Ch.  413;  09  L. 
T.  233;  Freeborn  v.  Vandusen,  15  P.  R.  264;  but  where  it  is  expressly 
(Stated  to  be  in  lieu  of  compensation,  it  would  seem  that  no  further 
compensation  can  be  allowed  under  the  statute:  see  R.  S.  O.  c.  129, 
s.  44;  Williams  v.  Roy,  9  Ont.  534;  21  C.  L.  J.  236;  Kennedy  v.  Pingle, 
27  Gr.  305.  Such  a  legacy  precludes  any  presumption  that  the 
executor  is  entitled  beneficially  to  the  undisposed  of  residue:  Love-  Do  not 
less  v.  Clarke,  24  Gr.  14.  Such  a  legacy  in  the  event  of  a  defi-  abate, 
ciency  of  assets,  does  not  abate  with  other  legacies,  even  though 
it  exceeds  what  the  executor  would  be  entitled  to  under  the  statute: 
Anderson  v.  Doug  all,  15  Gr.  405;  and  such  legacies  bear  interest 
at  the  expiration  of  a  year  from  the  testator's  death:  Anderson  v.  ^ftei-est 
Dvugall,  per  Strong,  V.C.,  on  appeal  from  report,  8th  &  14th  Dec-., 
1870;  but  see  Ke  White,  1898,  1  Ch.  297;  2  Ch.  217;  77  L.  T.  703;  78 
L.  T.  770,  in  which  it  was  held  that  such  a  legacy  was  not  entitled  to 
priority  over  creditors'  claims;  and  see  Harrison  v.  Patterson,  11 
Gr.  105. 


852  CONSOLIDATED   RULES. 

Rule  667.  Where  the  executor  is  also  a  residuary  legatee,  he  is  entitled 
to  commission  on  the  receipt,  but  not  on  the  payment  of  the  share 
of  the  residue  to  which  he  is  beneficially  entitled:  Boys'  Home  v. 
Lewis,  19  C.  L.  J.  139;  Re  Fleming,  11  P.  R.  272,  426. 

Where,  on  appeal  from  the  Master,  the  Court  increased  the  allow- 
ance for  compensation,  the  Court  of  Appeal  refused  to  interfere: 
McDonald  \.  Davidson,  6  Ont.  App.  320. 

When  trust     Where   the   amount   of   a   trustee's   compensation   is   fixed   by   the 
"    trust  deed,  the  Master  cannot  reduce  the  amount:  Heron  v.  Hoffatt, 

Master        7  P.  R.  438;  nor  can  he  increase  it:  R.  S.  O.  c.  129,  s.  44. 

aliow°les8  Executors  are  entitled  to  some  compensation  for  moneys  received 
by  them  pcndente  lite  but  not  so  much  as  in  other  cases:  Re  Honsberger,. 
10  Ont.  521;  Thompson  v.  Fairbairn,  11  P.  R.  333. 

Executors'      An  allowance  to  trustees,  or  executors,  for  compensation  is  prior 

compensa-  to  the  claims  of  creditors:  Harrison  v.   Patterson,   11  Gr.  105,  at  p. 

'o'c/ain^of  H^;  or  of  ce-stui  que  trust:  The  Lifq  Association  of  Scotland  v.  Walker,. 

creditors.  24  Gr.  293;  and  a  trustee  may  retain  it  from  time  to  time,  out  of 
moneys  received,  and  is  not  bound  to  wait  until  the  expiration  of  his 
trust:  Heron  v.  Moffatt,  supra. 

Miscon-  Misconduct  in  the  management  of  the  estate  may,   but  does  not 

duct,  how    necessarily,   disentitle   an   executor,  or  trustee,  to  compensation  for 
entitles8"     wnat  he  has  properly  done:  see  Kennedy  v.  Pingle,  27  Gr.  305;  Sieve- 
executor      wright  v.  Leys,  1  Ont.   375;  Gould  v.  Burnt,  11  Gr.  523;   City  Bank 
to  compen  v.  Maulson,  3  Chy.  Ch.  334.    But  commission  cannot  be  allowed  on 
sa  ion.         moneys  which  were  not  actually   received,  but  charged  against  the 
executor,  or  trustee,  on  the  ground  of  wilful  default:  Bald  v.  Thomp- 
son, 17  Gr.  154;   and  an  allowance  cannot  be  made  to  an  executor, 
for   unauthorized  receipts  of  rents,   and  profits,  o'f  the  real  estate: 
Dagg  v.  Dagg,  25  Gr.  542. 

When  one  executor  incurs  greater  responsibility  than  another  a 
larger  proportion  of  the  compensation  will  be  allotted  to  him:  Re- 
Fleming,  11  P.  R.  272. 

A  trustee  who  properly  employs  an  agent  to  collect  rents  is  en- 
titled to  an  allowance  for  his  own  care  and  responsibility  in  addition 
to  the  sum  paid  to  the  agent  (in  this  case  the  trustee  was  allowed' 
two  and  one-half  per  cent.) :  Re  Prittie,  13  P.  R.  19. 

Where  a  testator's  estate  was  worth  $200,000,  an  expenditure  of 
$3,000  for  a  burial  plot  and  monument  was  allowed:  Archer  v.  Severn,. 
13  Ont.  316. 

Trustees  Trustees  who  have  invested  the  trust  fund,  at  the  instance  of  one 

entitled  to  of  their  number,   in  a  defective  security,    are   nevertheless  entitled 

'tantofo™  to  credit  for  the  value  of  such  security:  Larkin  v.  Armstrong,  9  Gr. 

defective  300;  and  see  R.  S.  O.  c.  130,  s.  9. 
securities ; 

And  for  An  allowance  may  be  made  to  executors,   for  sums  paid  for  the 

sums  paid  maintenance  and  education  of  infant  cestute  que  trustcnt  out  of  the 

•r  maiu-  capjtal   of  the  fund  to  which  they  are   entitled,   where  the  income 
thereof  is  insufficient:  Stewart  v.  FletcJier,  16  Gr.  235. 

Where  compensation  is  allowed  to  a  personal  representative  or  trus- 
too.  it  should  be  credited  at  the  end  if  each  year:  Hoover  v.  Wilson, 
33  C.  L.  J.  458. 

Claims  not  Claim/ft  not  Referred  to  Master,  cannot  be  allowed. — The  authority 
referred  to  make  "  just  allowances  "  does  not  authorize  the  Master  to  allow 
allowed136  claims  which  are  not  referred  to  him  by  the  judgment  to  take  an 
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account  of,  however  reasonable  they  may  appear  to  be.    The  Master  Rule  667. 

may,  however,  report  such  a  claim  as  "  a  special  circumstance,"  and 

on   the  hearing  on   further   directions,   or  otherwise,   an  application 

may   be   made   to  the   Court   for   its    allowance:   Fielder  v.    0'Ha>ra, 

2  Chy.  Ch.  255;  Kellar  v.  Taclu;  1  Chy.  Ch.  788;  Stewart  v.  Fletcher, 

mipra. 

Special  Circumstances: 

Notwithstanding    this   Rule  the   Master   may   refuse   to   report   as  Special 
special  circumstances,  facts  which  would  be  immaterial  on  a  hearing  circum- 
on  further  directions,  or  which  would  lead  to  evidence  in  relation  to  Master' 
matters  not  necessary  to  the  inquiry  directed  by  the  judgment:  Braunm&y 
v.  Aumand,  19  Gr.  192.     But  he  may,  at  the  request  of  any  party,  ve-reP°rt- 
port  specially  as  to  any  matters  which  he  may  deem  proper  for  the  in- 
formation of  the  Court:  Rosebatch  v.  Parry,  27  Gr.  at  p.  199;  and  he 
ought  to  report  any  matter  bearing  on  the  question  of  costs:  Simpson 
v.   Home,   28   Gr.    at   p.   7;   Hayes    v.   Hayes,   29   Gr.   90.     And   the 
Master  may,  at  the  request  of  a  party,  report  specially  as  to  matters 
not   particularly   referred   to    him,    but   which   form   the   subject   of 
charges  of  fraud  in  the  pleadings:  /&. 

In  a  mortgage  suit  the  Master  may  report  specially,  as  to  the  exist- 
ence of  a  claim  of  the  wife  of  a  mortgagor  to  dower  in  the  surplus: 
Rowe  v.  Wert,  13  C.  L.  J.  326;  7  P.  R.  252. 

The  Master  should  not  report  circumstances,  showing  an  accounting 
party  to  have  been  guilty  of  wilful  neglect,  and  default,  as  a  "  special 
circumstance,"  but  he  should  himself  determine  whether  or  not  the 
party  is  so  liable,  and  if  so,  find  the  amount  due  on  that  footing: 
Walmslev  v.  Bull,  2  Chy.  Ch.  344. 

Claims  which  are  not  referred  to  the  Master  to  take  an  account  of, 
cannot  be  allowed  by  the  Master,  but  may  be  reported  as  "  special 
circumstances  ":  see  Fielder  v.  O'Hara,  etc.,  supra. 

Where  money  has  been  received  by  a  trustee  during  his  minority 
the  Master  should  report  the  amount  so  received,  notwithstanding 
the  infancy:  Re  Games,  Games  v.  Applin,  31  Ch.  D.  147;  54  L.  T. 
141- 

General  Powers  of  Master: — 

Rule  6G7  (g)  provides  that,  generally,  in  taking  the  accounts,  the  General 
Master  is  to  inquire,  adjudge,  and  report  as  to  all  matters  relating  M0a^ters0to 
thereto,  as  fully  as  if  the  same  had  been  specially  referred  to  him.       inquire  as 

to  all  mat- 

The  general  powers  here  given,  enable  the  Master  to  inquire  as  to,  ters  relat- 
and  to  take  the  accounts  on  the  footing  of,  wilful  default  in  accounts  ing  to 
of  personalty,  as  well  as  of  realty,  and  he  is  not  limited  to  theac 
matters  of  inquiry  specially  enumerated  in  this  Rule:  Carpenter  v. 
Wood,  10  Gr.  354.  But  the  Master  cannot  inquire  into  the  validity 
of  the  instrument  upon  which  the  plaintiff's  judgment  was  obtaine'd: 
Bickfor'd  v.  Grand!  Junction  Ry.  Co.,  1  S.  C.  R.  096,  see  p.  725  et  seq.; 
not  even  at  the  instance  of  parties  added  in  his  office:  MoDougall  v. 
Lindsay  Paper  Mills  Co.,  10  P.  R.  247;  20  C.  L.  J.  133;  and  see  Re 
Mumie,  20  C.  L.  J.  112;  Wiley  \.  Ledyard,  10  P.  R.  182;  20  C.  L.  J. 
142;  nor,  when  the  judgment  awards  larger  relief  than  was  claimed 
by  the  pleadings,  can  the  Master  restrict  the  inquiry  as  to  damages 
or  otherwise,  to  the  relief  claimed  by  the  pleadings:  Smith  v.  Goldie, 
11  P.  R.  24;  neither  can  he  extend  the  inquiry  under  a  general  refer- 
ence "  to  take  accounts  "  to  matters  beyond  the  scope  of  the  plead- 
ings: Rowland  v.  Buncell,  12  P.  R.  607.  But  the  mere  fact  that  a 


854 


CONSOLIDATED   RULES. 


Rules 
668,  669. 


Stated 
accounts. 


Master 
may  order 
witnesses 
to  be 
examined. 


Foreign 
commis- 
sion not 
issued  of 
course. 


Master 


be  exam- 


plaintiff  claiming  to  be  a  creditor  has  obtained  a  judgment  directing 
the  taking  of  accounts,  reserving  further  directions,  was  held  not  to 
preclude  the  defendants  from  taking  the  objection  that  the  plaintiff 
is  not  in  fact  a  creditor,  and  consequently  has  no  loots  standi,  and  from 
insisting,  on  the  hearing  on  further  directions,  that  his  action  should, 
on  that  ground,  be  dismissed:  Bank  of  Toronto  v.  Beaver  Mutual,  28 
Gr.  87;  and  see  Barton  v.  Barton,  3  K.  &  J.  512,  517;  Houseman  v. 
Houseman,  1  Ch.  D.535. 

But  it  will  be  seen  that  it  is  only  matters  relating  to  the  accounts 
which  are  referred  to  him  to  take,  as  to  which  he  has  these  general 
powers;  he  cannot  allow  claims  altogether  outside  of  the  accounts  he 
is  directed  to  take,  and  not  necessarily  connected  therewith.  Such 
claims,  though  they  cannot  be  allowed  by  the  Master,  may,  however, 
be  reported  by  him  as  "  special  circumstances,"  and  the  Court,  in  its 
discretion,  may  on  further  directions,  or  on  special  application  for 
that  purpose,  allow  them:  Fielder  v.  O'Hara,  2  Chy.  Ch.  255;  and  see 
Wiley  v.  Ledyard,  supra. 

Under  these  general  powers,  in  an  administration  suit  where  a 
creditor  made  a  claim  by  virtue  of  a  partnership  with  the  testator,  it 
was  held  that  the  partnership  accounts  might  be  taken  in  order  to 
establish  the  claim:  Kline  v.  Klme,  3  Chy.  Ch.  137;  and  the  Master 
may  inquire  as  to  a  stated  account  set  up  in  the  defence,  though  no 
evidence  was  given  of  it  at  the  hearing:  Edinboro'  Life  Association  v. 
Allen,  23  Gr.  230;  Holgate  v.  Shutt,  28  Ch.  D.  Ill;  but  sc-mole,  not  as 
to  usury,  as  affecting  the  amount  recoverable  on  a  security:  see  Penn 
v.  Lockwood,  1  Gr.  547. 

The  Master  cannot  under  these  general  powers  set  off  costs  so  as  to 
interfere  with  the  lien  of  a  solicitor  on  a  fund:  Bell  v.  Wright,  24  S. 
C.  E.  656. 

668.  Witnesses  may.  by  direction  of  the  Master,  be 
examined  before  a  special  Examiner.     Con.  Eule  58. 

Taken  from  Chy.  O.  221. 

The  Master  may  direct  witnesses  to  be  examined  before  any  other 
Master,  or  Examiner,  of  the  Court,  without  the  consent  of  the 
parties:  Re  Casey,  Biddell  \.  Casey,  1  Chy.  Ch.  198. 

The  Master  may  also  grant  an  order  for  a  commission  to  issue 
to  take  evidence  out  of  the  jurisdiction:  see  Rule  499  (2). 

The  t  Master  cannot  grant  an  order  for  a  commission  ex  parte, 
McLennan  v.  Helps,  3  Chy.  Ch.  193;  except  where  the  reference  is 
ex  parte. 

As  to  when  a  commission  may  be  granted,  see  notes  to  Rule  499. 

As  to  proceedings  under  a  commission:  see  Rules  503-515. 

Where  an  application  is  made  to  the  Master  for  a  commission  to 
cross-examine  a  plaintiff  resident  abroad,  on  an  affidavit  filed  by  him 
in  support  of  his  account,  the  Master  cannot  properly  refuse  it.  so 
long  as  the  plaintiff  relies  on  the  affidavit  in  support  of  his  claim: 
Toicnend  v.  Hunter,  3  C.  L.  T.  310. 

The  Master's  order  for  a  commission  should  follow,  as  nearly  as 
may  be,  the  form  of  order  given  in  the  Rules:  see  Form  No.  120. 

669.  The  Master  may  cause  parties  to  be  examined, 
and  to  produce  books,  papers  and  writings,  as  he  thinks 
fit,  and  may  determine  what  books,  papers  and  writings 
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are  to  be  produced,  and  when  and  how  long  they  are  to  be  Rule  669- 
left  in  his  office ;   or  in  case  he  does  not  deem  it  necessary 
that  such  books  and  papers  or  writings  should  be  left  or  of 
deposited  in  his  office,  he  may  give  directions  for  the  in-  ments- 
spection  thereof  by  the  parties  requiring  the  same,  at  such 
time  and  in  such  manner  as  he  deems  expedient.     Con. 
Rule  59. 

Taken  from  Chy.  O.  222. 

All  officers  of  the  Court  have  power  to  administer  oaths  and  to 
examine  witnesses  for  the  purposes  of  proceedings  before  them:  see 
Jud.  Act,  sec.  177. 

Any  party  to  a  reference  pending  before  a  Master  is  entitled  to 
require  the  evidence  to  be  given  orally,  and  may  object  to  affidavits 
being  received:  see  Rule  484,  and  see  per  Mowat,  V.C.,  Brady  v.  Walls, 
17  Gr.  at  p.  702. 

Witnesses. — A   subpoena,   may   issue,    as   of   course,   to   secure   the  Witnesses 
attendance  of  witnesses  before  a  Master:  Harmum  v.  McRae,   17  P. in  M>  o> 
R.  567. 

Any  party  to  an  action  is  now  eligible  as  a  witness  in  his  own 
behalf:  see  R.  S.  O.  c.  73,  ss.  2-11. 

In  an  action  by,  or  against,  heirs,  or  personal  representatives,  orCorrobor- 
assigns,  of  a  deceased  person:  /&.,  s.  10;  or  by  or  against  a  lunatic,  ^^g^yf 
or  an  inmate  of  a  lunatic  asylum:  Ib.,  s.  11,  the  evidence  of  any 
opposite,  or  interested  party,  must  be  corroborated.  As  to  the  nature 
of  the  corroboration  required,  see  Sugden  v.  Lord  St.  Leonards,  1  P. 
D.  154,  179;  McDonald  v.  McKinnon,  26  Gr.  12;  Stoddart  v.  Stoddart, 
39  U.  C.  Q.  B.  203;  McKay  v.  McKay,  31  C.  P.  1;  Adwnson  v.  Adamson, 
28  Gr.  228;  Brown  v.  Capron,  24  Gr.  91;  Re  Robbins,  23  Gr.  162; 
Halleron  v.  Moon,  28  Gr.  319;  Re  Ross,  29  Gr.  385;  18  C.  L.  J.  11; 
Re  Laws,  Laics  v.  Laics,  28  Gr.  382;  Parker  v.  Parker,  32  C.  P.  113; 
Birdsell  v.  Johnson,  24  Gr.  202;  Findley  v.  Pedan,  26  C.  P.  483;  Rose 
v.  Hicliey,  3  Ont.  App.  309;  Re  Murray,  29  Gr.  443;  9  Ont.  App.  369; 
Burn.  v.  Burn,  20  C.  L.  J.  148. 

The  whole  case  need  not  be  proved  by  independent  testimony: 
Radford  v.  Maedonald,  18  Ont.  App.  167.  It  is  sufficient  if  evidence  of 
the  interested  party  is  strengthened  by  evidence  which  appreciably 
helps  the  judicial  mind  to  believe  one  t>r  more  of  the  material  facts 
deposed  to:  (Ib.);  and  see  Green  v.  HcLeod,  23  Ont.  App.  676.  And 
where  a  wife  made  a  claim  against  her  husband's  estate  for  moneys 
advanced  to  pay  premiums  on  a  policy  on  his  life,  and  it  was  shown 
that  the  money  was  paid  by  a  third  party  out  of  moneys  of  the  wife 
in  his  hands,  in  which  payment  the  wife  reluctantly  acquiesced,  and  • 
that  the  policy  was  entirely  in  the  husband's  control  and  disposition, 
it  was  held  that  corroborative  evidence  of  a  contract  to  repay  the 
money  was  not  necessary:  Elliott  v.  Bussell,  19  Ont.  413. 

The  testimony  of  one  interested  witness  cannot  be  accepted  as 
coroboration  of  another  interested  witness's  testimony:  Taylor  v. 
Regis,  26  Ont.  483. 

A  witness  may  be   cross-examined   in  the  Master's    office  on  the  Cross-ex- 
whole  case.     The  Master  cannot  properly  confine  the  cross-examina-  oj^£     ' 
tiou  to  the  evidence  given  in  chief.     But  in  some  cases,  it  may  be  nesses, 
proper  to  exercise  his  discretion,  as  to  the  party  to  pay  the  fees  of 
the  examination:  Crandell  v.  Moon,  6  U.  C.  L.  J.  143. 
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Rule  670.        The  Master  should  not  allow  a  witness  who  has  been  examined.  t<> 
Not  to  be    be  recalled   in   order  to  supplement   his   testimony,   except    in   eases 
recalled,      whore   the    Court   itself   would   allow    him    to   be   re-examined:    see 
Patterson  v.  Scott,  1  Gr.  582. 


Deposi- 
tions  in 

act'iou 


Depositions  in  Another  Action,  or  Books  of  Account,  how 
far  Evidence.  —  As  to  how  far  evidence  taken  in  another  action, 
aml  l)0oks  of  account  of  third  parties  are  receivable  in  evidence  in 
the  Master's  office:  see  Court  v.  Holland,  8  P.  R.  219. 

Production  Production  of  Books  and  Papers.  —  When  books  are  in  constant 
of  docu-  use;  an(j  tne  party  required  to  produce  them  offers  to  allow  them  to  be 
inspected  in  his  counting  house,  the  Master  should  not  require  them 
to  be  left  in  his  office,  in  the  absence  of  any  special  ground  for  so 
doing:  Re  Ross,  8  P.  R.  86;  5  Ont.  App.  82;  but  the  usual  affidavit 
on  production  must  be  filed,  though  the  deposit  of  the  books  in  the 
Master's  office  be  dispensed  with:  Ib.;  Darling  v.  Darling,  ;  19  C.  L. 
J.  329. 

Remedyfor  Default.  —  Where  default  has  been  made  in  the  production  of  docu- 
production  meuts>  or  the  attendance  of'  a  witness  to  be  examined,  an  application 
may  be  made  to  commit  for  contempt.  The  application  should  be 
made  to  a  Judge,  and  not  to  the  Master  in  Chambers,  or  to  any 
County  Court  Judge,  or  Local  Master:  Keefe  v.  Ward,  18  C.  L.  J. 
166;  2  C.  L.  T.  260.  For  form  of  certificate  of  default:  see  Leggo's 
Forms,  2nd  ed.,  Nos.  669,  966;  Sutherland  v.  Rogers,  2  Chy.  Ch.  191. 


Master 
tiseyforver~ 


kfn'etc 


coming  in. 


Advta.  for 

\vbere°rS 

dispensed 

with. 


67  O.  The  Master  may  cause  advertisements  for  credi- 
tors,  and  if  lie  thinks  it  necessary,  for  heirs  or  next  of  kin, 
or  other  unascertained  persons,  and  the  representatives 
of  such  as  are  dead,  to  l>e  published  as  the  circumstances 
of  the  case  require;  and  in  such  advertisements  he  shall 
appoint  a  time  within  which  such  persons  are  to  come  in 
and  prove  their  claims,  and  within  which  time,  unless  they 
so  come  in,  they  are  to  be  excluded  from  the  benefit  of 
the  judgment  or  order.  Con.  Rule  60. 

Taken  from  Chy.  O.  223. 

The  Master  may  dispense  with  an  advertisement  for  creditors  in 
ftn  administration  action,  where  the  personal  representative  had.  In-- 
fore action,  duly  advertised  under  R.  S.  O.  c.  129,  s.  38:  Ciittiha-t  \. 
Wharmby,  W.  N.  1869,  12;  but  he  should  state  in  his  report  that  he 
has  done  so,  and  the  reason  for  so  doing.  But  mere  lapse  of  time. 
even  of  twenty  years,  from  the  death  of  the  deceased  person,  whose 
estate  is  being  administered,  is  not  sufficient  to  warrant  the  Mastt-r  in 
dispensing  with  an  advertisement  for  creditors,  and  the  Court  has 
referred  causes  back  to  the  Master  to  advertise  for  creditors,  whore 
the  Master  has  omitted  to  do  so,  merely  in  consequence  of  the  lapso 
of  time. 

There  is  no  rule  of  practice  rendering  it  necessary  in  every  r-.'iso  for 
the  sufficiency  of  publication  of  notices  to  creditors,  under  Imp.  Act 
22  &  23  Viet.  c.  34,  s.  29,  to  have  an  advertisement  in  the  Times  or 
other  London  daily  papers  in  addition  to  the  Gazette:  Re  Bracken,  38 
W.  R.  48;  61  L.  T.  531;  and  it  is  not  necessary  that  an  advertisement 
in  Ontario  should  be  published  in  the  Ontario  Gazette:  Re  Cameron.  15 
P.  R.  -2T2. 
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See  further  as  to  advertisement  for  creditors  of  a  deceased  person,  Rule  671. 
Rule  701,  and  for  form  of  advertisements  for  creditors  in  an  admin-  Forms  of 
istration  action,  see  Form  79;  and  for  heirs  or  next  of  kin,  see  advertise- 
Leggo's  Forms,  2nd  ed.,  No.  893. 

A  month  at  least   should  be  allowed  for  creditors  to   file  claims,  Time  for 
three  weeks  was  considered  too  short  a  time:  see  WooJ,  v.  Weightman,  sending  iu 
L.  R.  13  Eq.  434. 

Where  the  action  has  been  constituted  as  provided  by  Rule  203  (1),  Persons  in- 
heirs,  and  other  persons  interested,  whose  presence  as  original  parties  Crested  to 
is  dispensed  with  by  that  Rule,  are  nevertheless  to  be  served  with  a  wjth  copy 
copy  of  the  judgment,  as  provided  by  Rule  203  (3),  unless  the  Master  of  judg- 
dispenses  with  service.     Where  any  of  such  persons  cannot  be  found  ment-  - 
to  be  served  with  the  judgment,  the  Master  may  require  an  advertise- 
ment to  be  published  as  a  condition  of   dispensing  with  service  on 
them.    But  there  seems  to  be  no  provision  authorizing  substitutional 
service  of  a  judgment  under  Rule  203   (3).     Service  out  of  the  juris- 
diction  may  be  authorized:   see  Rules  162   (4),    163.    It   is  doubtful 
whether  persons  on  whom  service  of  a  judgment  is  dispense'd  with, 
would  be  bound  by  the  proceedings:  see  supra,  p.  357. 

671.     The  Master  shall  proceed  on  the  claims  brought  Master 

,.  i  .  IT-  .  i  to  Proceed 

in   before  him  pursuant  to  such  advertisement,   without  ™  claim 
further  notice,   and  may   examine   witnesses   in  relation 
thereto  at  the  time  appointed  in  the   advertisement,   or 
thereafter  as  he  sees  fit.     Con.  Kule  61. 
Taken  from  Chy.  O.  224. 

In  actions  for  the  administration  of  a  deceased  person's  estate,  the  Mode  of 
mode  of  proving  claims  of  creditors  is  regulated  by  Rule  701  ct  sen.     proving 

claims  of 

In  other  actions  the  creditor,  or  claimant,  is  required  to  file  his  claim  creditors, 
with  an  affidavit  verifying  it.  If  the  claim  be  disputed,  the  claimant 
may  be  required,  at  the  instance  of  an  opposing  party,  to  establish 
his  claim  by  oral  evidence.  Where  the  claim  is  evidenced  by  some 
written  document,  the  production  of  the  document  and  proof  of  its 
due  execution,  if  disputed,  and  the  claimant's  affidavit  of  the 
amount  due,  is  usually  a  sufficient  prima  facie  case,  and  the  onus  then 
rests  with  the  party  opposing  the  claim  to  adduce  evidence:  see 
Court  v.  Holland,  8  P.R.  213;  and  see  Rule  750  and  notes.  A  claimant 
may  be  cross-examined  on  his  affidavit:  Cast  v.  Poyser,  3  Sm  <fc  G 
369;  3  Jur.  N.  S.  38;  26  L.  J.  Ch.  353;  and  see  Rule  490. 

Parties  residing  out  of  the  jurisdiction  coming  into  the  Master's 
office  to  prove  claims,  cannot  be  ordered  to  give  security  for  costs: 
Palmer  v.  Lovett,  14  P.  R.  415;  overruling  Re  Rees,  Urquhart  v. 
Toronto  General  Trusts  Co.,  10  P.  R.  425;  but  in  the  event  of  their 
failing  to  substantiate  their  claims  they  may  be  ordered  to  pay  costs 
occasioned  thereby:  see  Rule  1137. 

In  actions  for  the  administration  of  a  deceased  person's  estate,  no  Parties 
party  other  than  the  personal  representative,  unless  by  leave  of  the  entitled  to 
Master,  can  appear  on  the  claim  of  any  person,   against  the  estate afctend  on 
of  the  deceased  in  respect  of  a  debt  or  liability.      But  the  Master  claims 
may  direct  any  person  to  appear,  in  addition  to,   or  in  place  of,  the 
personal  representative,  upon  such  terms  as  to  costs  or  otherwise  as 
may  seem  proper:  see  Rule  204;  and  see  Rules  662,  665,  1147,  1148. 
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Rule  672.  In  a  creditor's  action,  the  plaintiff  must  prove  his  claim  in  the 
In  credit-  Master's  office,  even  though  ne  may  have  proved  it  at  the  trial,  and 
ors' actions  anv  creditor  may  dispute  the  claim  of  any  other  creditor:  Field  v. 
must  prove  Titmuss,  1  Sim.  N.  S.  218;  Owens  v.  Dickinson,  Cr.  &  Ph.  48,  subject 
claim,  and  to  Rule  204;  and  the  Master  has  power  to  adjudicate  upon  all  ques- 
anycredi-  tions  arising  between  creditors  inter  se:  Merchants  Bank  v.  Monteith, 
10  P.  R.  458.  The  mere  fact  that  a  plaintiff  claiming  to  be  a  creditor 


tor  may 
dispute 


creditor's 
claim. 


any  other  has  obtained  a  judgment  directing  the  taking  of  accounts  and  makini 
of  inquiries,  does  not  preclude  the  defendants  upon  such  reference 
from  taking  the  objection  that  the  plaintiff  is  not  a  creditor,  and  has 
consequently  no  locus  standi,  and  from  insisting,  on  the  hearing  on 
further  directions,  that  his  action  should  on  that  ground  be  dismissed: 
Bank  of  Toronto  v.  Beaver  Mutual,  28  Gr.  87;  see  Barton  v.  Barton, 
3  K.  &  J.  512,  517;  Houseman  v.  Houseman,  1  Ch.  D.  535. 

Creditors  Creditors  who  have  omitted  to  file  their  claims  within  the  time 
after'tfme  lifted,  may  be  allowed  to  come  in  and  prove  their  claims,  before 
has  expired  report,  by  leave  of  the  Master;  and  after  report,  on  application  in 
Chambers,  so  long  as  the  fund  remains  in  Court:  Lashley  v.  Hogg,  11 
Ves.  602;  Angell  v.  Haddon,  1  Mad.  529;  Re  Mctcalfe,  W.  N.  1879,  160; 
Cotton  v.  Tansittart,  9  C.  L.  J.  312;  Andrews  v.  Maulson,  1  Chy.  Ch. 
316.  But  a  creditor  coming  in  after  a  dividend  has  been  paid,  is  only 
entitled  to  prove  against  the  residue  of  the  fund  for  a  similar  pro- 
portion of  his  debt;  he  is  not  permitted  to  disturb  any  prior  dividend: 
Gillesple  v.  Alexander,  3  Russ.  130;  Greig  v.  Somerville,  1  R.  &  M.  338; 
Todd  v.  Studholme,  3  K.  &  J.  324. 

obfe^ctine  ^  cre(^tor  proving  a  claim,  and  objecting  to  the  form  of  the  decree, 
to  form  of  could,  under  the  former  practice,  only  obtain  relief  by  rehearing  the 
decree  cause:  MuHhollan-d  v.  Hamilton,  12  Gr.  413;  Willis  v.  Willis,  20  Gr. 
reifear  **96.  And  a  petition  of  a  creditor  to  vary  a  decree  was  refused  with 

costs:  Mulholland  v.  Hamilton,  supra. 

Creditor,  A  creditor  whose  claim  is  disallowed,  may  appeal  at  once  on  a 
appeal  by.  certificate  of  disallowance,  without  waiting  for  a  general  report: 

Re  Clagett,  Fordham  v.  Clagett,  20  Ch.  D.  637;  46  L.  T.  70. 

Interest. — As  to  the  allowance  of  interest  on  claims  in  the  Master's 
office,  see  Re  Ross,  29  Gr.  385,  and  notes  to  ss.  113-116  of  the  Jud. 
Act. 

A  Referee  has  power  to  allow  interest  on  the  amount  of  a  loss  by 
fire  referred  to,  or  ascertained  by  him:  Atty.-Gen.  v.  Mtna,  Ins.  Co., 
13  P.  R.  459. 

As  to  interest  on  mortgagees,  see  notes  to  Rules  667.  750. 


Master's 
power  as 
to  settle- 
ment of 
convey- 
ances. 


672.  Under  every  judgment  or  order  whereby  the 
delivery  of  deeds  or  execution  of  conveyances  is  directed, 
the  Master  shall  give  directions  as  to  delivery  of  such 
deeds,  settle  conveyances  where  the  parties  differ,  and  give 
directions  as  to  the  parties  to  the  conveyances,  and  as  to 
the  execution  thereof.  Con.  Rule  62. 

Taken  from  Chy.  O.  226. 

Additional  Under  every  judgment,  or  order,  directing  a  sale,  the  Master  to 
whom  the  action  is  referred,  may,  without  any  special  directions,  settle 
all  necessary  conveyances  in  case  the  parties  differ,  or  in  case  there  be 
any  parties  interested  in  the  sale  who  are  under  any  disability  except 
coverture:  see  Rule  734;  and  see  further  as  to  sales:  Rules  718-742. 
Under  this  Rule  the  Master  has  power  to  deal  with  questions  arising 


to  settle 
ment  of 
convey- 
ances. 
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on  the  conveyance  as  to  the  payment  off  of  incumbrances;  and  whenRules 
a  party  applied  to  the  Court  instead  of  to  the  Master,  no  costs  were  673«  674. 
given:  Stammers  v.  O'Donohoe,  29  Gr.  64. 

673.    Where  an  account  is  to  be  taken,  the  accounting  Form  of 
party,  unless  the  Master  otherwise  directs,  shall  bring  in  ^brought 
the  same  in  debit  and  credit  form,  verified  by  affidavit,  counting 
The  items  on  each  side  of  the  account  shall  be  numbered  Party- 
consecutively,  and  the  account  shall  be  referred  to  by  the 
affidavits  as  an  exhibit,  and  shall  not  be  annexed  thereto. 
Con.  Kule  63. 

Taken  from  Chy.  O.  227. 

When  a  personal  representative  of  a  deceased  person  is  required  Personal 
to  account  in  respect  of  the  dealings  of  the  deceased,  he  is  bound  to  £ep-  b^Uy<J 
make   up   the    accounts    of    such   dealings,    from    the    books    in    his  accounts. 
possession:  Strathy  v.  Crooks,  6  Gr.  162. 

A  party  may  be  estopped  by  acquiescence  from  moving  to  set  aside  Objection 
accounts  brought  in,  in  an  improper  form:  Weale  v.  Rice,  C.  P.  Coo.  to  accounts 
438. 

The   deponent   may   be   cross-examined   on   an   affidavit   verifying  Cross-ex- 
accounts.      A   party   who   is   to   be   cross-examined   on    an   affidavit  animation. 
verifying   accounts,    is   entitled   to   detailed   notice   of   the   points   in 
respect  to  which  he  is  to  be  examined:  Re  Lord;  Lord  v.  Lor~d,  L.  R. 
2  Eq.  605.     A  notice  that  all  the  items  but  one  are  objected  to,  is 
insufficient:  HcArthur  v.  Dudgeon,  L.  R.  15  Eq.  102;  and  see  Rule  680 
infra.    Such  cross-examination  may  take  place  before  the  account  is 
vouched:  Meacham  v.  Cooper,  L.  R.  16  Eq.  102. 

The  affidavit  under  this  Rule  and  the  production  of  the  vouchers,  is 
prima  facie  sufficient  to  warrant  the  Master  in  passing  the  accounts, 
and  where  voluminous  accounts  had  been  passed  under  this  Rule, 
the  pointing  out  of  one  or  two  items  as  prima  facie  objectionable, 
was  held  insufficient  to  warrant  the  re-opening  of  the  account:  In  ro 
Curry,  17  P.  R.  379;  affirmed,  18  C.  L.  T.  235;  34  C.  L.  J.  384. 


674.    The  Master  may  direct  that  in  taking  accounts, 
the  books  of  account,  in  which  the  accounts  required  to  books  of 

account  to 

be  taken  have  been  kept  or  any  01  them,  be  taken  as  prima  be  taken  as 
facie  evidence  of  the  truth  of  the  matters  therein  con-^j^Sr 
tained.  Con.  Rule  64. 

Taken  from  Chy.  O.  228. 

The  Chy.  O.  228  was  adapted  from  Imp.  Stat.  15  &  16  Viet.  c.  86,  Sums  of  88 
s.  54.     Every  sum  of  $8  and  under,   is  allowed  without  a  voucher,  Allowed  ^ 
upon  the  oath  of  the  accounting  party:  see  Everard  v.  Warren,  2  Ch.  without 
Ca.   249;   but  this   oath  must  be  positive,    and   not   on   belief   only:  voucher. 
Robinson  v.  Gumming,  2  Atk.  410;  and  it  would  seem  that  the  aggre- 
gate of  such  items  should  not  exceed  $400  in  amount:  Bennett's  M. 
O.  86.     Greater  latitude  in  proving  other  items  is  also  allowed  when 
the   account  is   of  long   standing:  lo.     Receipts,   or  other  vouchers,  Vouchers 
must  be  produced,   but  when  they  are  lost,  or  accidently  destroyed,  to  be 
secondary  evidence  will  be  let  in:  Ib.  ;   and  it   is  to  such  cases,   or  produced. 
when,  for  any  other  reason,  it  is  impossible  to  vouch  the  account  in 
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any  other  way,  that  this  Rule  is  intended  to  apply:  Lodge  v.  Prichard, 
3  D.  M.  &  G.  906;  and  see  Eicart  v.  Williams,  7  D.  M.  &  G.  67.  In 
partnership  cases,  however,  the  books  of  account  of  the  firm  are 
admissible  by  virtue  of  the  general  law,  without  any  special  direction: 
Gething  v.  Kcighlcy,  9  Ch.  D.  547,  551.  Books  of  trustees  of  a  will 
were  allowed  to  be  taken  as  prima  facie  evidence  for  a  period  of  21 
years,  as  against  a  cestui  que  trust  who  had  access  to  them,  but  had 
not  actually  inspected  them:  Banks  v.  CartwrigJit,  15  W.  R.  417;  and 
see  Sleight  v.  Lawson,  3  K.  &  J.  292;  Ogden  v.  Bottoms,  1  Jur.  N. 
S.  791;  Hardwick  v.  Wright,  15  W.  R.  953. 

fact8staetc°f      675.    No  state  of  facts,  charges  or  discharges  shall  be 
to  be      '  brought  into  the  Master's  office ;   and  where  original  deeds 
n  or  documents  can  be  brought  in,  no  copies  are  to  be  made 
without  special  direction.     Con.   Rule  65. 

Taken  from  Chy.  O.  229. 

copies,  676.  Where  directed,  copies,  abstracts  of,  or  extracts 
etc.,  to  be  from  accounts,  deeds,  or  other  documents  and  pedigrees, 
Ma^er d  as  and  concise  statements  shall  be  supplied;  and  where  so 
directs.  directed,  copies  shall  be  delivered  as  the  Master  may  direct. 
Con.  Rule  66. 

Taken  from  Chy.  O.  230. 

The  party  having  the  conduct  of  the  reference,  is  usually  required 
to  furnish  copies,  abstracts,  etc..  which  relate  to  the  general  inquiries, 
and  the  other  parties  only  such  as  relate  exclusively  to  themselves: 
see  note  to  Rule  657. 


Parties 
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677.  A  party  directed  by  the  Master  to  bring  in  an 
account,  or  do  any  other  act,  shall  be  held  bound  to  do 
the  same  in  pursuance  of  the  direction  of  the  Master,  with- 
out any  warrant  or  written  direction  being  served  for  that 
purpose.  Con.  Rule  67. 

Taken  from  Chy.  O.  231. 

This  Rule  of  course  implies  that  the  party  directed  to  do  the  act, 
or  his  solicitor,  has  actual  notice  of  the  direction,  otherwise  a  warrant 
must  be  taken  out  and  served. 

warrant  to  67S.  Before  proceeding  to  the  hearing  and  determi- 
a  day  to  ning  of  a  reference,  the  Master  may  appoint  a  day  in  the 
^hat  is'ad-  meantime  for  the  purpose  of  entering  into  the  accounts 
wimusand  aild  inquiries,  with  a  view  to  ascertaining  what  is  admitted 
contested.  an(j  wnat  is  contested  between  the  parties.  Con.  Rule  68. 

Taken  from  Chy.  O.  232. 

Admissions  before  the  Master  should  be  entered  in  his  book  (see 
Rule  681).  and  subscribed  by  the  puities  or  their  solicitors:  /'o.s/c/-  v. 
Allison,  11  P.  R.  233;  21  C.  L.  J.  418.  Admissions  made  by  a  solicitor 
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without  the  authority  of  his  client  have  been  allowed  to  be   with-  Rules 
drawn  on  the  terms  of  the  items  admitted  being  taken  to  be  prima  679-681. 
facie  correct,  and  the  onus  being  cast  on  the  party  withdrawing  the 
admission,  of  showing  that  they  are  wrong:  McBean  v.  McBean,  11  P. 
B.  429;  22  C.  L.  J.  348. 

O79.    Where  the  Master  has  appointed  a  day  for  the  when  day 
purposes  mentioned  in  Rule  678,  he  may  grant  to  the  " 

party  bringing  in  accounts  a  warrant  to  proceed  on  the 
same,  for  the  purposes  aforesaid;    such  warrant  to  be  un-  J£aayscer-e 
derwritten,  as  follows:    "  On  leaving  the  accounts  of,  etc.,  t*in.Yih^t 

. to  .  '  admitted. 

and  take  notice  that  you  are  required  to  admit  the  same, 
or  such  parts  thereof  as  you  can  proDerly  admit."     Con. 
Rule  60. 
Taken  from  Chy.  O.  233. 

As  to  the  costs  occasioned   by  any  party  improperly  refusing  to 
admit  facts,  see  Rule  1149;  Hclntyre  v.  Canada,  Co.,  18  Gr.  370. 

680.  A  party  seeking  to  charge  an  accounting  party  Party 
beyond  what  he  has  in  his  account  admitted  to  have  re-  to^hafge 
ceived,  shall  give  notice  thereof  to  the  accounting  party,  party  mu's^ 
stating   as    far   as    he    is   able,  the  amount  sought  to  be  ^Vpar otlce 
charged,  and  the  particulars  thereof  in  a  short  and  succinct  *»cuiars. 
manner.     Con.  Rule  70. 

Taken  from  Chy.  O.  237. 

An  accounting  party  who  is  intended  to  be  cross-examined  on  his  Accounting 
affidavit  verifying  his  accounts,  is  entitled  to  notice  of  the  items  on  party 
which  he  is  to  be  cross-examined:  Re  Cond,  Lord  v.  Lord,  L.  K.  2  Eq.  "otic^o/0 
005;  Wormsley  v.  Sturt,  22  Beav.  398;  Re  Curry,  17  P.  R.  379;  and  it  items  he  is 
is   not  sufficient  to   inform  him   that    all   the  items   except  one   are  to  De  cross- 
objected  to,  but  the  notice  must  specify  the  points  on  which  the  cross-  on*muu 
examination   is  to  proceed:  McArthur  v.  Dudgeon,  L.  R.  15  Eq.  102; 
and  see  Glover  v.  Ellison,  20  W.  R.  408;  and  unless  he  has  been  thus 
duly  notified  he  may  refuse  to  be  sworn:  McAuthur  v.  Dudgeon,  supra; 
see  Eng.  Chy.  O.  30,  of  16th  October,  1852. 

681.  The  Master  shall  keep  in  his  office  a  book,  to  be  Master's 
called  the  "Master's  Book,"  in  which,  upon  the  bringing  f0°£e' kept 
in  of  a  judgment  or  order  of  reference,  he  shall  enter  the 

style  of  the  cause,  the  name  ol'  the  solicitor  prosecuting  the 
reference,  the  date  of  the  judgment  or  order  being  brought 
in,  and  the  proceedings  then  taken;  and  he  shall  also 
enter  therein,  from  time  to  time,  the  proceedings  taken 
before  him,  and  the  directions  which  he  gives  in  relation 
to  the  prosecution  of  the  reference,  or  otherwise.  Con. 
Rule  71. 
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In  the  book  referred  to  in  this  Rule  any  admissions  which  are  made 
during  the  proceedings  before  the  Master,  should  be  entered  and 
signed  by  the  parties  or  their  solicitors  making  the  same:  see  Rule 
077,  note. 

682.  Upon  the  application  of  any  person,  the  Master 
shall  certify,  as  shortly  as  he  conveniently  can,  the  several 
proceedings  had  in  his  office  in  any  cause  or  matter,  and 
the  dates  thereof.  Con.  Rule  72. 

Taken  from  Chy.  O.  239. 

After  a  Master  has  made  his  report,  he  should  not  certify  as  to 
any  matters  before  him  in  the  course  of  the  inquiry  upon  which  he 
has  made  his  report,  unless  required  "by  the  Court  so  to  do:  Rosebatch 
v.  Parry,  27  Gr.  193;  and  see  Rule  687,  and  notes. 

For  forms  of  certificates,  see  Leggo's  Forms,  2nd  ed.,  Nos.  669,  966. 
As  to  appealing  from  a  certificate,  see  Rules  769-772. 

68$.  In  giving  directions,  and  in  regulating  the  man- 
ner of  proceeding  before  him,  the  Master  shall  devise  and 
adopt  the  simplest,  most  speedy,  and  least  expensive 
method  of  prosecuting  the  reference  and  with  that  view, 
shall  dispense  with  any  proceedings  ordinarily  taken,  but 
which  he  conceives  to  be  unnecessary  and  shorten  the 
periods  for  taking  any  proceedings,  or  substitute  a  differ- 
ent course  of  proceedings  for  that  ordinarily  taken.  Con. 
Rule  73. 

Taken  from  Chy.  O.  240. 

The  Master  is  not  authorized  under  this  Rule  to  employ  the  services 
of  experts:  Re  Robertson,  Robertson  v.  Robertson,  24  Gr.  555.  But  he 
may  appoint  experts  to  examine  into  matters  referred  to  him  so  as 
to  enable  them  to  give  evidence  before  him,  on  which  to  act;  and  the 
costs  of  persons  so  appointed  are  taxable  between  party  and  party: 
McKay  v.  Keefer,  12  P.  R.  256. 

The  Master  should  allow  amendments  of  accounts,  when  such 
amendments  would  be  allowed  before  judgment:  Court  v.  Holland,  4 
Ont.  688. 

684.  Where  the  Master  directs  parties  not  in  attend- 
ance before  him  to  be  notified  to  attend  at  some  future 
i  day,  or  for  different  purposes  at  different  future  days,  it 
shall  not  be  necessary  to  issue  separate  warrants,  but  the 
parties  shall  be  notified  by  one  appointment,  signed  by  the 
Master,  of  the  proceedings  to  be  taken,  and  of  the  times 
by  him  appointed  for  the  taking  of  the  same.  Con.  Rule 
74. 

Taken  from  Chy.  O.  241. 
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The  words  "  warrant  "  and  "  appointment,"  though  apparently  used  Rules 
in  this  and  the  two  following  Rules  as  distinct  things,  appear  never-  685-687. 
theless  to  be  in  effect  convertible  terms:  see  Bennett's  M.  O.,  p.  6 
et  seq.,  and  see  form  of  warrant:  Bennett's  M.  O.  App.  i. 


685.  Where  parties  are  notified  by  appointment  from 
the  Master,   of  proceedings  to  be  taken  before  him,  no 
warrants  shall  be  issued  as  to  such  parties,  in  relation  to  with  war 
the  same  proceedings.     Con.  Rule  75. 

Taken  from  Chy.  O.  242. 

686.  Parties  making  default  upon  such  appointments,  £j£^ 
shall  be  subject  to  the  same  consequences  as  if  warrants  nabie  for 
had  been  served  upon  them.     Con.  Rule  76.  if  served 

with 
Taken  from  Chy.  O.  243.  warrant. 

687.  As  soon  as  the  hearing  of  any  matter  pending  Master 
before  the  Master  is  completed,  he  shall  so  inform  the  parties*7 
parties  to  the  reference  then  in  attendance,  and  make  a  ^^ng 
note  to  that  effect  in  his  book;    and  after  such  entry  no  "°1^d,^> 
further  evidence  shall  be  received,  or  proceedings  had,  it  in  his 
without  the  special  permission  of  the  Master;    and  the 
Master  may  proceed  to  prepare  his  report  or  certificate 
without   further   warrant,    except   the   warrant   to    settle  no  evf-a  t( 
which  shall  be  served  on  the  parties  as  the  Master  directs.  tfJJJS?,*01*8 
Con.  Rule  77.  feS* by 

Taken  from  Chy.  O.  247. 

The  Master  should  not  make  any  ex  parte  communications  to  any 
of  the  parties  as  to  his  decision,  and  he  should  draw  his  report 
himself,  and  not  delegate  it  to  the  solicitor  of  any  of  the  parties,  and 
all  parties  interested  should  have  equal  facilities  for  knowing  the 
result  and  being  present  at  the  settlement  of  the  report:  Knarr  v. 
BricJcer,  16  P.  R.  363. 

There   is   no   difference   between   a   report   and   a   certificate   of   a  Raster's 
Master,  "  though  we  apply  the  term  '  report '  to  the  more  lengthened  cerHflctLte. 
productions  of  a  Master,   and  the  term   '  certificate '   to  his  shorter 
statements.     It  is,  I  think,  clear  that  all  his  reports  are  certificates, 
and  all  his  certificates  are  reports,"  per  Shadwell,  V.C.,   Chennel  v. 
Martin,  4  Sim.  344;  In  re  Molphy,  17  P.  R.  247. 

Parties  served  with  the  judgment  under  Rule  203,  who  do  not  give 
notice  to  the  plaintiff  that  they  desire  to  attend  the  proceedings,  need 
not  be  served  with  a  warrant  to  settle  the  report:  Green  v.  Measures, 
W.  N.  1866,  122;  Lee  v.  Sturrock,  W.  N.  1876,  226. 

It  would  seem  that  a  warrant  to  settle  a  report  formerly  required 
four  days'  service:  see  Bennett's  M.  O.  20;  Beames'  Ord.  in  Chy.  250. 

A  report  or  certificate  should  not,  in  a  contested  matter,  be  made 
ex  parte,  when  intended  to  be  used  as  evidence  against  the  opposite 
party:  see  Re  Ryan  v.  Simonton,  13  P.  R.  299;  sed  vide,  Jones  v.  Mac- 
donald,  14  P.  R.  109. 
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When  the  Master  has  closed  the  reference,  an  application  to  let  iii 
further  evidence  may  be  made  to  him  at  any  time  before  the  report 
is  signed:  R6  Ritchie,  Seicery  v.  Ritchie,  23  Gr.  GO.  After  report,  the 
application  can  only  be  made  to  the  Court:  O'Donolioe  v.  Hembroff,  9 
C.  L.  J.  312;  or  a  Judge:  see  note  to  Rule  769.  But  to  warrant  such, 
application  being  granted,  the  applicant  must  in  general  make  such 
a  case  as  would  entitle  him  to  a  new  trial:  Waddell  v.  Smyth,  3  Chy. 
Ch.  412;  and  see  Patterson  v.  Scott,  1  Gr.  582;  Saunders  v.  Sounders, 
45  L.  T.  628;  Carradice  v.  Currie,  19  Gr.  108;  Mason  v.  Seney,  12  Gr. 
143;  Hashing  v.  Terry,  8  Jur.  N.  S.  977. 

A  Master  is  not  ftmctus  offlcio  until  he  has  made  his  report  on  all 
the  matters  referred  to  him:  Rae  v.  Oeddes,  3  Chy.  Ch.  404;  but  after 
he  has  made  his  report  he  should  not  certify  as  to  any  matters  before 
him  in  the  course  of  the  inquiry  upon  which  he  has  made  his  report, 
unless  required  by  the  Court  so  to  do:  Rosebatch  v.  Parry,  27  Gr.  193; 
the  same  rule  applies  to  taxing  officers:  Langtry  v.  Dumoulin,  10  P. 
R.  444. 

Masters'  Reports   are  either  General,  Special,  or  Separate. 

A  General  Report  is  that  which  comprises  the  conclusion  which  the 
Master  has  come  to,  upon  all  the  matters  referred  to  him  by  the  judg- 
ment, or  order  under  which  he  has  proceeded. 

A  Separate  Report  is  that  which  embraces  one  or  more  separate 
matters  of  the  reference,  and  the  conclusion  the  Master  has  come  to 
thereon;  and  is  limited  thereto,  apart  from  the  other  matters  referred. 
A  report  on  sale  is  a  familiar  illustration  of  a  separate  report. 

A  Special  Report,  is  a  report  of  special  circumstances  found  by  the 
Master,  as  a  guide  to  the  Court  for  some  further  direction  upon  the 
facts  so  reported. 

Special  reports  on  matters  which  the  Master  has  power  himself  to 
adjudicate  upon,  and  dispose  of,  are  not  to  be  made,  unless  specially 
directed  by  the  judgment,  or  order,  of  reference:  see  Bennett's  M.  O. 
18,  19;  Walmsley  v.  Bull,  2  Chy.  Ch.  344,  and  other  cases,  infra. 

A  report  should  not  be  dated  before  the  costs  included  therein  have 
been  revised,  \vhen  revision  is  necessary:  Waddell  v.  McColl,  14  Gr. 
211. 

A  report,  like  a  judgment,  should  state  results  only,  and  should  not 
set  forth  the  evidence,  arguments,  or  reasons,  on  which  the  conclu- 
sions are  arrived  at:  Sovereign  v.  Sovereign,  15  Gr.  559;  Booth  v.  llattt\ 
21  S.  C.  R.  637;  Rule  689. 

Where  the  Master  is  specially  directed  to  state  his  reasons,  tney 
should  be  stated  briefly:  McCargar  v.  McKinnon,  15  Gr.  361.  All 
unnecessary  prolixity  in  reports  is  to  be  avoided:  S.  C.,  17  Gr.  525. 

The  report  should  not  go  beyond  the  order,  or  judgment,  of  refer- 
ence, or  the  Court  will  not  respect  it:  see  Beanies'  Orders,  '23;  and  stv 
Cl&ustcr  v.  McLean,  10  Gr.  576.  And  matters  should  not  be  reported 
specially,  or  as  special  circumstances,  which  the  Master  has  himself 
power  to  adjudicate  upon:  e.g. ;  whether  or  not  an  accounting  party 
is  chargeable  on  the  footing  of  wilful  default,  etc.:  Walmslcy  v.  null, 
2  Chy.  Ch.  344;  whether  or  not  a  particular  debt  is.  or  is  not,  an 
asset  of  an  estate  being  administered:  Clouster  v.  McLean.  10  Gr.  at 
p,  578. 

A  Master's  report  was  sot  nside  where  he  had  exceeded  his 
authority  by  reporting  on  matters  not  referred  to  him:  Doull  v.  Mc- 
Iltvith,  14  S.  C.  R.  739. 


PROCEEDINGS  ON  REFERENCES  TO  MASTERS  AND  REFEREES.     865 

But  the  Master  should  state  in  his  report  such  matters  qs  may  be  Rule  688. 
necessary  for  the  information  of  the  Court,  on  further  directions,  or  But  should 
to  enable  it  to  dispose  of  the  question  of  costs:  e.g.,  the  priorities  of  report 
creditors:  Lavin  v.  O'Neill,  13  Gr.  179;  and  of  the  legatees:  Clouster  T.J^J™ 
McLean,  10  Gr.  576,  should  be  stated;  and  where  a  separate  solicitor  to  dispose 
is  appointed   to  represent  a  class,   which  is  prima  facie  sufficiently  of  costs. 
represented  by  the  plaintiff,  or  some  other  party  to  the  action,  the 
reason  for  the  appointment  should  be  stated:  Gorham  v.  Gorham,  17 
Gr.  386;  and  where  an  advertisement  for  creditors  has  been  dispensed 
with,  the  fact  and  the  reason  for  it  should  be  stated  in  the  report: 
see  Rule  670  note.    Where   the   Master    dispensed   with   service   of 
judgment  on  parties  required  to  be  served  therewith  by  Rule  203  (3), 
he  was  formerly  required  to  state  his  reasons  therefor,  in  his  report: 
see  Chy.  O.  587,  Holmested's  Rules  and  Orders,  349,  but  that  pro- 
vision is  not  embodied  in  these  Rules,  although  it  would  seem  to  be 
a  practice  which  should  still  be  followed. 

Sums  charged  against  an  accounting  party,  on  the  footing  of  wilful 
default  should  be  distinguished  in  the  report  from  sums  actually 
received:  Hoodie  v.  Leslie,  12  Gr.  537. 

The  Master  should  not  make  a  final  report  in  an  action  until  he  is  Final  re- 

in a  position  to  deal  with  all  the  matters  referred  to  him:  e.g.,  it  isP01^  wben 
,-      ,  ,.  .    ,  ,.      to  be  made 

improper  to  make  a  final  report  in  an  action  to  wind  up  a  partnership, 

finding  a  balance  due  from  one  partner  to  another,  until  all  the  assets 
are  realized:  Smith  v.  Crooks,  3  Gr.  321.  But  when  the  Master  is 
not  able  to  make  a  final  report,  he  may,  when  necessary,  make  a 
separate  report  as  to  certain  of  the  matters  referred  to  him,  and 
which  he  is  able  to  report  on. 

Death  or  Removal  of  Master.  —  Where  a  Master  dies  or  becomes  in-  Death,  etc. 
capacitated  pending  the  reference,   an  order  may  be  obtained  refer-  of  Master. 
ring  the  cause  to  another  Master  with  power  to  adopt  the  proceed- 
ings already  taken:   Anon.,  4   Jur.   858. 

For  forms  of  reports  on  sales,  see  Form  86;  and  of  reports  in 
administration  actions,  Form  84. 

688.    Parties  shall  raise  before  the  Master,  in  respect  Points 

£  i     i   •      i  •         <v»  •        i  .  -IT  intendedto 

o±  ^any  matters  presented  in  his  office,  for  his  decision,  all  be  raised 
points  which  may  afterwards  be  raised  upon  appeal.     Con.  to  betaken 


Taken  from  Chy.  O.  248,  which  went  on  to  provide  that  in  case  an 
appeal  was  allowed  on  any  ground  not  distinctly  taken  before  the 
Master,  the  Court  might  order  the  appellant  to  pay  the  costs  of  the 
appeal;  but  this  provision  has  not  been  embodied  in  these  Rules.  Un- 
der the  Chy.  O.  248,  it  would  seem  that  the  Court  might,  in  its 
discretion,  entertain  appeals  on  grounds  not  distinctly  taken  before 
the  Master,  but  in  such  cases  might  order  the  appellant,  even  if 
successful,  to  pay  the  costs  of  the  appeal. 

In  order  to  avoid  any  question  as  to  whether  or  not  any  point  in-  Or  Court 
tended  to  be  raised  on  appeal,  has  been  taken  before  the  Master,  it  is  may  refuse 
safer  to  deliver  the  objection  in  writing,  or  to  have  it  noted  in  the  tainft*^" 
Master's  Book;  but  this  is  not  absolutely  necessary:  see  Rule  692. 

Although  the  Court  might  formerly  allow  an  appeal  on  a  ground 
not  taken  before  the  Master,  it  might  refuse  so  to  do.     Thus,  the 
Court  refused  to  allow  the  Statute  of  Limitations  to  be  raised  on 
J.A.  —  55 
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Rules          appeal,  it  not  having  been  raised  before  the  Master:  Brigham.  v.  Smith, 
689-692.       is  Gr.  224;  and  see  Clouster  v.  McLean,  10  Gr.  576. 

See  further  as  to  appeals  from  reports,  Rule  692  and  notes. 

Accounts,       689.     In  the  Master's  report  no  part  of  any  account, 

charges,  ..  .     r.  -IT  -i    •         i 

affidavits,    affidavit,  deposition,  examination  or  pleading  used  in  the 
to  Master's  office,  shall  be  stated  or  recited,  but  the  same 


to  be  set 
out  in 
report. 


may  be  referred  to  by  date  or  otherwise. 
Taken  from  Chy.  O.  249. 
As  to  form  of  reports,  see  note  to  Rule  687. 


Con.  Rule  79. 


schedule        69O.    Reports  affecting  money  in  Court,  or  to  be  paid 
attached    ^°  Court,  shall  set  forth,  in  figures,  in  a  schedule,  a  brief 
mone  sin  summary  °f  the  sums  found  by  the  report,  and  paid  or 
court,  or    payable  into  or  out  of  Court,  and  the  funds  or  shares  to 
intoacourt.  which  the  sums   of  money  are  respectively   chargeable. 
Con.  Rule  80. 
Taken  from  Chy.  O.  250. 

An  omission  to  observe  this  Rule  may  prevent  the  report  from  being 
acted  on  in  the  Accountant's  office. 


.Report  to 
be  issued 
to  party 
prosecu- 
ting refer- 
ence, or  if 
he  decline 
it,  then  to 
any  other 
party. 


Without 

previous 

exceptions 

before 

Master. 


Appeal, 

when 

necessary. 


691.  As  soon  as  the  Master's  report  or  certificate  is 
prepared,  it  shall  be  delivered  out  to  the  party  prosecuting 
the  reference,  or  in  case  he  declines  to  take  the  same, 
then,  in  the  discretion  of  the  Master,  to  any  other  party 
applying  therefor;  and  a  common  attendance  shall  be 
allowed  to  the  party  taking  the  same.  Con.  Rule  81. 

Taken  from  Chy.  O.  251. 

693.  "No  written  objections  or  exceptions  need  be 
taken  before  the  Master  previously  to  an  appeal.  Con. 
Rule  82. 

Taken  from  Chy.  O.  253. 

Appeal,  when  Necessary. — Ordinarily,  where  the  objection  to  the 
report  is  not  manifest  on  its  face,  an  appeal  must  be  brought,  unless 
the  report  be  a  nullity,  Fuller  v.  MpLean,  8  P.  R.  549;  Queen 
v.  Smith,  7  P.  R.  429;  Brown  v.  Bollard,  6  P.  R.  113;  where  the  report 
goes  beyond  the  judgment,  or  order  of  reference,  the  report  as  to  such 
matters  will  "  not  be  respected  "  by  the  Court:  Beames'  Ord.,  23,  and 
therefore  no  appeal  as  to  such  matters  would  seem  necessary;  an 
incumbrancer  claiming  priority  to  the  plaintiff,  who  is  made  a  party 
as  a  subsequent  incumbrancer,  may  either  move  to  set  aside  the  order 
making  him  a  party  (which  appears  to  be  the  preferable  practice),  or 
appeal  from  the  report  on  the  question  of  priority:  McDonald  v. 
Rodger,  9  Gr.  75,  and  see  Montgomery  v.  Shortis,  3  Chy.  Ch.  69. 

Mere  clerical  errors  in  a  report  may  be  corrected,  even  after  con- 
firmation, without  appeal,  by  order  in  Chambers:  see  Rule  769  note; 
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and  where  the  Master  who  has  made  the  report  has  also  jurisdiction  Rule  692. 
in  Chambers,  it  would  appear  to  be  competent  for  him  to  make  the 
order;  but  he  has  no  jurisdiction  to  make  any  material  alteration  or 
amendment  of  the  report,  not  being  a  clerical  error;  that  can  only 
be  properly  done  on  appeal:  see  Skead/  v.  Holland,  9  C.  L.  T.  50. 

For  the  purpose  of  appeal,  a  Master's  certificate  stands  on  the 
same  footing  as  a  report:  Re  Molphy,  17  P.  R.  247. 

Time  for  Appealing. — An  appeal  from  any  report,  ruling,  or  Time  for 
other  determination,  of  any  Master,  other  than  the  Master  in  appealing. 
Ordinary,  must  now  be  brought  on  for  argument,  before  a  Judge  in 
Court,  within  one  month  from  the  date  of  notice  of  filing  of  such 
report  or  certificate:  Rule  769, — or  within  such  further  time  as  a  Judge 
may  think  proper;  the  vacations  are  excluded  from  the  computation 
of  the  month:  Rule  352.  The  appeal  from  a  report  or  certificate  of 
the  Master  in  Ordinary  is  to  a  Divisional  Court:  Rule  770.  An  appeal 
from  a  ruling  of  a  Master,  must  be  brought  within  the  same  time  as 
is  allowed  for  appealing  from  a  report:  Mitchell  v.  Mitchell,  22  Gr.  23; 
formerly  it  had  to  be  brought  within  one  month  from  the  date  of  the 
ruling,  irrespective  of  the  date  of  the  certificate  of  such  ruling: 
Ma/clennan  v.  Gray,  12  P.  R.  431;  but  quaere  if  that  is  now  the  case, 
though  it  is  obvious  that  it  may  be  inconvenient  in  practice  if  it 
is  not. 

In  Markle  v.  Ross,  13  P.  R.  135,  it  was  held  under  the  then  Con- 
solidated Rules  that  there  could  be  no  appeal  to  a  Judge  in  Chambers 
from  a  ruling  of  a  Master  because  the  provision  of  Chy.  O.  642,  had 
not  been  included  in  the  Consolidated  Rules;  and  that  an  appeal,  only 
lay  from  a  report,  by  which  was  possibly  meant  a  general  report.  It 
is,  however,  to  be  observed  that  unless  a  new  meaning  is  to  be  given  to 
the  words  "  report  "  and  "  certificate  "  from  that  which  they  possess- 
ed under  the  former  practice,  there  is  nothing  in  the  present  Consoli- 
dated Rules  which  prevents  an  appeal  from  a  Master's  ruling,  as  in 
the  case  of  an  appeal  from  a  report,  because,  as  we  have  already  seen, 
a  certificate  of  a  Master  is  a  report:  see  Rule  687,  note;  and  a  Master's 
certificate  of  his  ruling  is  therefor  a  "  separate  report,"  and  as  such 
it  would  seem  to  be  appealable  in  the  same  way  as  any  other  report. 
See  also  Re  Crothers,  15  P.  R.  92;  and  Re  Molphy,  •supra. 

Appeals  from  Report  of  Master  in  Ordinary. — Sec  Rule  770. 

Appeals  from  Reports  of  Local  Master.— See  Rule  771  (2). 

Notice  of  Appeal  and  Setting  Down  for  Argument.— Seven  Notice  of 
clear  days'  notice  of  the  appeal,  stating  the  grounds  of  appeal  must  Wfi?*1  and 
be  given  to  the  opposite  party:  Rule  771;  Hayes  v.  Hayes,  8  P.  R.  546;  down  for 
and  such  notice  must  be  returnable  within  one  calendar  month  from  argument, 
the  date  of  service  of  notice  of  filing  the  report  or  certificate:  Rule 
771  (1);  and  the  appeal  must  be  set  down  for  argument  at  latest  the 
day  before  that  on  which  the  notice  is  returnable:  16. 

Such  appeals  from  Local  Masters  are  to  be  heard  on  Tuesday,  Wed- 
nesday or  Thursday:  see  Rule  99. 

Appeals  from  a  Master's  certificate  o'f  taxation  are  an  exception 
to  the  usual  rule,  and  must  be  brought  before  a  Judge  in  Chambers: 
see  Rules  774-6. 

Where  an  appeal  was  set  down  for  a  dies  non,  but  was  placed  by 
the  Clerk  in  the  paper  for  the  next  regular  sitting  of  the  Court,  it 
was  held  not  to  be  irregularly  set  down:  McCaw  v.  Ponton,  11  P.  R. 

328. 
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Rule  692. 

Report 
must  be 
first  filed. 
Notice 
of  appeal 
should  set 
out 
grounds. 


Who 
entitled 
to  appeal. 


Before  notice  of  an  appeal  is  given  the  report  must  be  filed,  and 
notice  of  filing  served  on  the  opposite  party:  Rule  694;  and  see  Haye* 
\.  Hayes,  8  P.  R.  546. 

The  notice  of  appeal  should  set  out  seriatim  the  grounds  upon  which, 
the  appeal  is  brought,  and  should  include  all-  the  grounds  of  objection 
intended  to  be  urged:  Rules  770,  771;  objections  cannot  be  raised  on 
an  appeal  from  a  further  report,  made  in  pursuance  of  an  order  to 
the  Master  to  review  his  report,  which  might  have  been  taken,  but 
were  not,  on  the  appeal  from  the  original  report:  Ross  v.  Perrault,  13 
Gr.  206. 

Who  Entitled  to  Appeal. — Any  person  having  a  substantial 
interest  in  the  question  involved  in  an  appeal,  is  entitled  to  appeal ;. 
but  persons  having  no  interest  in  the  subject  of  appeal,  cannot 
appeal,  even  though  the  report  be  erroneous:  Thompson  v.  Luke,  10 
Gr.  281;  McCargar  v.  McKinnon,  17  Gr.  525;  neither  will  an  appeal  lie 
from  a  Master's  ruling,  or  direction,  by  a  party  who  has  complied  with, 
it,  even  though  it  be  to  escape  commitment  for  disobedience:  Mitchell 
v.  Mitchell,  22  Gr.  at  p.  24;  neither  will  an  appeal  lie,  where  the 
amount  involved  is  of  trifling  amount,  e.g.,  where"  not  more  than  $10 
was  in  question,  an  appeal  was  dismissed:  McQueen  v.  McQueen,  2 
Chy.  Ch.  344. 

And  from  An  appeal  may  also  be  brought,  before  the  Master  has  made  his 
raline'as to  report,  from  his  ruling  as  to  the  admissibility  of  evidence:  McDonald 
evidence;  v.  Wriffht,  12  Gr.  552;  or  upon  his  finding  as  to  the  principle  upon 
which  an  account  should  be  taken:  see  Court  v.  Holland,  29  Gr.  19;. 
or  by  a  creditor  from  the  Master's  ruling,  disallowing  his  claim: 
Wood  v.  Brett,  9  Gr.  452;  and  he  need  not  wait  for  a  general  report, 
but  may  at  once  obtain  a  certificate  of  disallowance  and  appeal  there* 
from:  Re  Clagett,  Fordham  v.  Clagett,  20  Ch.  D.  637;  46  L.  T.  70. 

Where  a  cause  had  been  referred  to  a  Master  as  an  arbitrator, 
by  a  consent  decree,  which  provided  that  "  either  party  should  be  at 
No  appeal  liberty  to  appeal  against  the  award  in  the  same  manner  and  to  the 
same  extent  that  a  report  may  be  appealed  from,"  it  was  held  never- 
theless, that  an  appeal  from  the  award  could  not  be  entertained: 
Burns  v.  Chamberlin,  25  Gr.  148;  and  see  Lemay  v.  McRae,  16  Ont. 
App.  348;  but  see  R.  S.  O.  c.  62,  s.  14.  Where  the  order  directing 
the  reference  was  made  without  jurisdiction,  the  Court  refused  ta 
entertain  any  appeal  from  a  report  made  thereunder:  Queen  v.  Smith, 
1  P.  R.  429;  Brown  v.  Bollard,  6  P  R.  113. 

Appeals  on  Hearing  of  Appeal.— Appeals  from  the  Master's  ruling  as  to  the 
questions  regularity  of  proceedings  in  his  office,  in  point  of  form,  will  not  be 
credibility;  readily  allowed,  even  though  the  Court  be  of  opinion  that  he  might 
or  weight  '  have  properly  taken  an  opposite  view:  Sculthorpe  \.  Burn,  12  Gr.  427. 
of evidence 

On  matters  of  fact  decided  by  the  Master  who  has  had  the 
witnesses  before  him,  the  Judge  will  differ  from  the  Master  with 
great  hesitation,  and  only  when  it  is  manifest  that  he  has  fallen 
into  error:  Cold-well  v.  Hall,  9  Gr.  at  p.  115;  and  the  Judge  will  not 
in  general  interfere  with  the  decision  of  the  Master  as  to  the  weight 
of  evidence,  nor  as  to  the  relative  credibility  of  witnesses  whose 
evidence  has  been  taken  before  him,  viva  voce:  Day  v.  Broicn,  18  Gr. 
681;  Waddell  v.  Smyth,  3  Chy.  Ch.  412;  but  see  McArthur  v.  Prittir, 
29  Gr.  500;  Coghlan  v.  Cumberland,  1898,  1  Ch.  704.  But  if  it  can 
be  shewn,  that  there  is  not  only  a  balance  of  direct  testimony,  but 
also  corroborative  circumstances  pointing  strongly  against  the  Mas- 
ter's conclusion,  the  Judge  on  appeal  may  review  the  evidence,  and' 


or  princi- 
ple on 
which  ac- 
counts to 
be  taken : 
or  on  dis- 
allowance 
of  a  claim. 
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reverse  his  finding  on  a  question  of  fact:  Chard  v.  Meyers,  19  Gr.  Rule  693. 
358;  Armstrong  v.  Gage,  25  Gr.  1;  Morrison  v.  Robinson,  19  C-r.  480. 
Where  the  Master  determines  the  question  without  seeing  the  wit- 
nesses, the  Judge  will,  in  such  a  case,  be  less  trammelled  by  the 
Master's  finding,  and  will  dispose  of  the  question  upon  his  own 
judgment  as  to  the  weight  of  evidence:  Fawcett  v.  Burwell,  27  Gr. 
445. 

Order  on  Appeal. — The  order  on  appeal  should  always  recite  or  Grounds  of 
state  in  substance  the  grounds  of  the  appeal  which  have  been  all°wed:  ^e'recite'd 
Doicney  v.  Roaf,  6  P.  R.  89,  (as  modified  by  the  directions  of  the  Court,  in  order, 
.given  to  the  Registrars  Gth  October,  1893),   and  where  a  reference 
back  is  ordered  as  to  any  ground  of  appeal,  that  ground  is  to  be  set 
forth  in  the  order:  Ib. 

Where  the  report  is  varied,   it  is  not  proper  to  make   any  actual  Variation 
alteration  in  the  original:  Rule  315;  Fox  v.  Bearblock,  45  L.  T.  469;       eport> 
17  Ch.  D.  429;  46  L.  T.  145;  nor  where  the  alteration  is  simple,  need 
it  be  referred  back  to  the  Master  to  alter:  Teeter  v.  St.  John,  10  Gr. 
•85,  the  order  on  the  appeal   specifying  the  alteration  made,   being 
sufficient:  Ib. 

Where  the  report  is  referred  back,  and  it  is  not  intended  that 
further  evidence  should  be  received,  the  order  must  contain  a 
•direction  to  that  effect:  Morley  v.  Matthews,  12  Gr.  453;  3  C.  L.  J.  21. 

Reference  Back. — Where  a  report  is  referred  back,  the  Master  is  Evidence 
at  liberty,  as  of  course,  to  receive  further  evidence,  unless  the  Judge  back, 
•otherwise  orders,  or  the  reference  back  is  expressed  to  be  for  a  pur-  evidence 
pose   on    which   further   evidence   could   not   be   material:   Morley   v.  on,  when 
Matthews,  12  Gr.  453.     Where  the  reference  back  is  to  ascertain  areceivable- 
particular  fact,  the  Master  cannot  open  other  matters  in  his  report 
not  objected  to  on  appeal:  Williams  v.  Haun,  10  Gr.  553.     Nor  on  a 
reference  back  can  the  Master  entertain  a  claim  not  previously  made 
before  him,  unless  specially  ordered  so  to  do:  Romanes  v.  Herns,  22 
Gr.  469. 

When  on  an  appeal   from  a   Master's  report  a  reference  back  to  Matters 
review  the  report  is  ordered,   the  appellant  cannot  appeal  from  the  n°*  Ob3ect 
further  report  as  to  matters  disposed  of  by  the  first  report,  and  not  flrst° 
objected  to  on  the  first  appeal:  Ross  v.  Perrault,  13  Gr.  206.  appeal. 

Costs.— See  Rule  1130,  and  notes.  Costs  of 

Appeal. 

OO3. — (1)  Pending  a  reference  to  a  Master  all  affi-  Reports 
davits,  papers  and  documents  relating  thereto  required  to  be  tied.0 
be  filed  shall  be  filed  with  the  Master,  but  every  report  or 
certificate  of  a  Master  shall  be  filed  in  the  office  in  which 
the  proceedings  were  commenced. 

(2)  Any  report  or  certificate  filed  in  any  office  other 
than  the  Central  Office  may,  at  the  request  of  any  party  to 
the  proceedings,  be  forwarded  to  the  Central  Office.  Con. 
Rule  84.  Rules  of  1  Jan.,  1896,  1420;  amended. 

Under  the  former  Con.  Rule  84,  reports  of  Local  Masters  were  re- 
quired to  be  filed  in  their  own  offices;  under  the  present  Rule  all 
reports  are  required  to  be  filed  in  the  office  where  the  proceedings 
were  commenced:  see  Rules  14  and  15,  and  notes. 
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6946<595.          G9& — (1)  Any  party  affected  by  a  report  or  certifi- 
Any  party  cate  mav  ^-G  tne  same,  or  a  duplicate  thereof,  and  the  filing 
wportlor    °*  a  duplicate  shall  have  the  same  effect  as  the  filing  of 
duplicate,  the  report  or  certificate.     Con.  Rule  83. 
Taken  from  Chy.  O.  254. 

(2)  Notice  of  the  filing  shall  be  given  forthwith  there- 
after by  the  party  filing  the  report.     New. 

Report  The  report,  or  certificate,  of  a  Master  or  a  Taxing  Officer,  must  be 

fllUdtbbf       *^e(*  Before  an  appeal  can  be  had  therefrom:  Hayes  v.  Hayes,  8  P.  R. 

appeal%°nd  546>  L^nfftrV  v.  Dumoulm,  10  P.  R.  444;  or  before  any  process  can 

before  it      issue  thereon:  Jellett  v.  Anderson,  8  P.  R.  387.    And  where  it  appoints 

enforced      a  time  for  tbe  Payment  of  money  it  should  be  filed  before  the  day  of 

payment:  Mills  v.  Dixon,   2  Chy.   Ch.   53;   and  be   confirmed  where 

the  report  is  one  requiring  confirmation:  Mountain  v.  Porter,  1  Cfiy. 

Ch.  207. 

As  to  delay  in  filing  a  duplicate  report  by  a  party  intending  to 
appeal,  see  Caisse  v.  Burnham,  6  P.  R.  201. 

Formerly  a  party  could  not  by  neglecting  to  file  a  report,  extend  the 
time  for  bringing  on  the  appeal  to  be  heard  beyond  a  calendar  month 
from  its  date:  see  former  Con.  Rule  849;  but  see  now  Rules  769,  771. 

695 — (1)  Where  the  Master  is  directed  to  appoint 
money  to  be  paid  at  some  time  and  place,  he  shall  appoint 
the  same  to  be  paid  into  some  bank  to  the  joint  credit  of 
the  party  to  whom  the  same  is  made  payable,  and  the  Ac- 
countant; the  party  to  whom  the  same  is  made  payable 
may  name  the  bank  into  which  he  desires  the  same  to  be 
paid.  Con.  Rule  85. 

Taken  from  Chy.  O.  255. 

(2)  Where  money  is  paid  into  a  bank,  in  pursuance  of 
such  appointment,  the  party  paying  may  pay  the  same 
either  to  the  credit  of  the  party  to  whom  the  same  is  made 
payable,  or  to  the  joint  credit  of  the  party  and  the  Ac- 
countant; and  if  the  same  be  paid  to  the  sole  credit  of  the 
;  party,  such  party  shall  be  entitled  to  receive  the  same  with- 
out order.  Con.  Rule  86. 

Taken  from  Chy.  O.  256. 

This  Rule  does  not  relate  to  the  payment  of  money  into  Court  (as 
to  that,  see  Rule  405  et  seq.),  but  it  is  intended  to  provide  for  the  pay- 
ment of  money  in  cases  where  the  payee  is  required  to  do  some  act, 
as  a  condition  of  his  receiving  the  money;  e.g.,  in  specific  performance 
actions,  where  the  vendor  is  required  to  execute  a  conveyance;  or  in 
mortgage  actions,  where  the  mortgagee,  or  incumbrancers,  are  re- 
quired to  release  and  discharge  their  incumbrances,  etc. 

How  paid        Money  paid   into  a  bank  under  this  Rule,  is  paid  out  on  a  joint 
out.  cheque  of  the  officer  of  the  Court  and  of  the  party  to  whose  credit  it 
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directed 
report. 


Partmoifey 
to  the  sole 

the  party 
therete^or 
credit  o°int 


countant. 


Object  of 
Rule. 


PROCEEDINGS   ON   REFERENCES   TO   MASTERS   AND   REFEREES.  871 

is  paid  in.     The  cheque  will  be  signed  by  the  officer  either  upon  an  Rules 
order,  obtained   for  that  purpose,  being  produced,  or  without  order,  696-698. 
upon  filing  the  written  consent  of  the  solicitor  of  the  party  paying 
the  money  in,  and  production  of  the  judgment  or  order,  and  Master's 
report  showing  the  person  entitled  to  receive  the  same. 

If  the  money  be  paid  in  to  the  sole  credit  of  the  party  entitled. 
under  Rule  695  (2)  he  may  draw  it  out  at  his  pleasure. 

Where  the  party  paying  money  in,  refuses  to  consent  to  its  pay-  Order  for 
ment  out  to  the  party  entitled,  the  latter  may  move  in  Chambers  f  or 
an  order  to  the  officer  to  sign  the  cheque:  Bernard  v.  Alley,  2  Chy. 
Ch.  91;  Weeks  v.  Stourton,  11  Jur.  N.  S.  278.  Although  the  refusal 
to  consent  appears  to  have  been  without  reason,  the  applicant  in 
Bernard  v.  Alley  was  refused  his  costs.  The  application  must  be  made 
on  notice:  Totten  v.  Mclntyre,  2  Chy.  Ch.  462. 

A  report  appointing  the  payment  of  money,  should  be  filed  before  Report 
the  day  named  for  the  payment:  Mills  v.  Dixon,  2  Chy.  Ch.  53;  and  fl^before 
confirmed,  where  the  report  is  one  requiring  confirmation:  Mountain  v.  day  ap- 
Porter,  1  Chy.  Ch.  207.  pointed  for 

payment. 

If  the  bank  closes  its  office  on  or  before  the  day  named  for  pay- 
ment, and  default  be  made,  an  application  must  be  made  in  Chambers 
to  appoint  a  new  day  and  to  name  another  bank,  and  the  order  must 
be  served:  King  v.  Connor,  1  Chy.  Ch.  274. 

696.  "Where,  by  a  report,  any  money  in  Court  is  found  ^as0tretrato 
to  belong  to  infants,  the  Master  shall  require  proper  evi-ot  infant 
dence  of  the  age  of  the  infants  to  be  given  before  him,  claries". 
and  shall  in  his  report  state  the  date  of  birth  and  age  at 
the  time  of  his  report  of  each  of  such  infants,  or  shall  cer- 
tify specially  his  reason  for  not  so  doing.     Rules  23  June, 
1894,  1290. 


6!>7.    In  administration  suits,  reports  shall,  as  far  as  R 

"         r         _^  '  adminis- 

possible,  be  according  to  iorm  i\o.  84.     Con.  Rule  87.       tration 

suits. 
Taken  from  Chy.  O.  589. 

The  Master  should  not,  in  an  administration  action,  attach  to  his 
report  a  copy  of  the  will  of  the  testator  whose  estate  is  administered: 
MoCargar  v.  McKinnon,  15  Gr.  361. 

698.—  (1)  The  Master   in    Ordinary   shall   have  the  Master  in 

v/,.  ,..,..        ^  ^r  .      Ordinary, 

same  power,  authority,  and  nurisdiction,  as  the  Master  in  jurisdic- 

•  x      £     n  £          J  4.     *ion  of,  in 

Chambers,  in  respect  of  all  causes  and  matters  referred  to  chambers. 
him,  or  which  may  arise  in  his  office.     Con.  Rule  88,  first 
part. 

(2)  Where  he  acts  under  this  Rule  the  fees  payable 
in  stamps  shall,  in  respect  of  such  business,  be  the  same 
as  are  payable  for  the  like  business  to  the  Master  in  Cham- 
bers. Rules  29  Sept.,  1894,  1381. 
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699.  Any  Official  Referee,  upon  the  request  of  the 
Master  in  Ordinary,  or  of  a  Judge  of  the  High  Court,  may 
sit  for  the  Master;  and  while  sitting  for  him  shall  have 
all  the  authority  and  power  of  such  Master,  but  shall  not 
be  entitled  to  any  fees.  Con.  Rule  88  (&). 

It  will  be  observed  that  this  Rule  only  applies  where  the  Official 
Referee  is  sitting  "  for  the  Master,"  it  does  not  apply  to  cases  where 
a  reference  is  made  to  an  Official  Referee  direct;  in  the  latter  cases 
he  has,  however,  certain  powers  of  the  Master  in  Ordinary  under 
Rule  654.  A  report  of  an  Official  Referee,  whether  made  upon  a 
reference  to  him  direct,  or  when  sitting  for  the  Master,  is  to  be 
appealed  from,  or  confirmed,  in  the  same  manner  as  a  Local  Master's 
report:  Rules  769,  771. 

The  concluding  words  of  this  Rule  are  probably  only  intended  to 
prevent  the  Official  Referee  from  collecting  fees  for  his  own  use, 
but  not  to  disentitle  him  to  charge  the  usual  fees  in  law  stamps. 

Trans-  TOO.    On  the  conclusion  of  proceedings  before  a  Mas- 

mission  of  iim  ^1  n    .1  •      ^1  i- 

papers  at    ter  he  shall  annex  together  all  the  papers  in  the  action  or 
matter  before  him  and  transmit  the  same  to  the  office  in 
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reference. 


which  the  proceedings  were  commenced,  to  be  deposited 
with  the  other  papers  in  the  action  or  matter.  Rules  of 
1  Jan.,  1896,  1402.  See  also  Rule  958. 


Advertise- 
ment for 
creditors, 
form  of. 


(ii)  Inquiries  for  Creditors. 

TO1.  Every  advertisement  for  creditors  issued  pur- 
suant to  a  judgment  or  order,  shall  direct  every  creditor, 
by  a  time  to  be  thereby  limited,  to  send  to  such  other 
party  as  the  Master  or  other  officer  before  whom  the  in- 
quiry is,  directs,  or  to  his  solicitor,  to  be  named  and  de- 
scribed in  the  advertisement,  the  name  and  address  of  the 
creditor,  and  the  full  particulars  of  his  claim,  and  a  state- 
ment of  his  account,  and  the  nature  of  the  security  (if 
any)  held  by  him;  and  such  advertisement  shall  be  ac- 
cording to  Form  No.  79,  and,  at  the  time  of  directing  such 
advertisement,  a  time  shall  be  fixed  for  adjudicating  on  the 
claims.  Con.  Rule  976. 

Where  the  Master  finds  that  there  has  been  a  proper  advertisement 
for  creditors,  under  R.  S.  O.  c.  129,  s.  38,  he  may  dispense  with  any 
further  advertisement  without  any  special  direction  so  to  do:  Cuthbert 
v.  Wharmtv,  W.  N.  1869,  12;  Seton,  5th  ed.,  1189,  1216;  and  see  Pe 
Brazen,  Doughty  \.  Totcnson,  60  L.  T.  628:  S.  C.,  affirmed  88  L.  T. 
.Tour.  6.  It  is  not  necessary  that  the  advertisement  should  have 
been  published  in  the  Ontario  Gazette:  lie  Cn-m^-on,  15  P.  R.  272; 
and  see  Re  Bracken,  61  L.  T.  531;  38  TV.  R.  48. 
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7"O2.  Where,  in  a  cause  or  matter,  an   inquiry  as   toRules 
creditors  is  directed,  the  Master  or  other  officer  shalf1  pro-  702>  703' 
ceed  according  or  by  analogy  to  the  procedure  provided  by 
Rules  703  to  715.     New. 

(iii)  Administration. 

7O3.    In  taking  accounts  under  a  judgment  or  order 
iii  administration  proceedings,  interest  shall  be  computed  mt 
on  the  deceased's  debts  from  the  date  of  the  judgment  or  legacies, 
order,  and  on  legacies  from  the  end  of  one  year  after  the 
deceased's   death,  unless    any  other    time    of   payment  is 
directed  by  the  will.     Con.  Kule  975. 

Taken  from  Chy.  O.  474.  Under  that  Order,  and  the  former  Con. 
Rule  975  the  Master  was  specifically  directed,  in  taking  an  account 
of  a  deceased's  personal  estate  under  an  order  of  reference,  to  inquire 
and  state  to  the  Court  what,  if  any,  of  the  deceased's  personal  estate 
is  outstanding  or  undisposed  of;  the  omission  of  that  direction  from 
this  Rule  is  probably  not  intended  to  alter  the  practice,  and  such 
inquiry  should  still  be  made. 

This  and  the  following  Rules  704-715,  apply  to  proceedings  before 
Referees  as  well  as  before  Masters:  see  Rule  654. 

The   Master  ought  not  to  proceed   ex  parte,  even  though  the   de-  Master  not 
fendant  did  not  appear  on  the  motion  for  administration:  Jackson  v.exparte. 
Matthews,  12  Gr.  47. 

Before  proceeding  to  take  the  accounts,  the  Master  should  require  Proof  of 
the  necessary  evidence  to  be  brought  before  him,  to  show  who  are  theP|1c|gg£ry 
parties,  if  any,  who  ought  to  be  served  with  an  office  copy  of   the  to  be  served 
judgment  as  prescribed  by  Rule  203  (3).     The  Master  should  direct  with 
on  Avhom  the  judgment  is  to  be  served,  and  he  may  also  dispense  with]U  sm 
service,  on  any  parties,  as  he  may  think  fit:  Ib.;  but  see  Rule  G58. 

Service  may  be  dispensed  with  on  parties  whose  apparent  interest  Service 
is  small,  and  where  there  is  difficulty  in  effecting  service,  and  other  ^pensed 
parties  in  the  same  interest  are  already  represented,  or  directed  to  be  with. 
served  with  the  judgment;  mere  difficulty  in  effecting  service  would 
not  alone  be  sufficient  ground  for  dispensing  with  service. 

Persons  who  are  served  with  an  office  copy  of  a  judgment  under 
Rule  203  (3)  do  not  thereby  become  parties  to  the  action,  they  merely 
acquire  a  right  to  attend  the  proceedings  on  giving  notice  of  their 
desire  to  do  so  to  the  plaintiff's  solicitor,  but  they  are  bound  by  the 
proceedings  as  though  they  were  actually  parties  to  the  action: 
English  v.  English,  12  Gr.  441;  and  see  supra,  p.  355;  and  where  they 
do  not  attend  the  proceedings  in  the  Master's  office,  they  are  not 
entitled  to  notice. 

Persons  so   served  may  give  notice  to  the  plaintiff  of  their  desire  Persons 
to  attend  the  proceedings,  and  are  then  entitled  to  be  served  with  theserved  do 
appointments  in  the  Master's  office,  and  with  notice  of  the  motion  f or  partieTto16 
distribution;  but  where  a  person  served  with  the  judgment  does  not  the  action, 
notify  the  plaintiff  of  his  desire  to  attend  the  proceedings,  he  is  not 
entitled  to  notice  of  the  proceedings  in  the  Master's  office,  nor  of  the 
motion  for  distribution:  see  Rule  203  (3)  note. 
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Rule  704.  Persons  so  attending,  however,  are  not,  as  of  course,  entitled  to  the 

But  on  costs  of  so  doing  out  of  the  estate,  and  unless  the  Court  is  satisfied 

notice  to  that  there  was  some  good  reason  for  their  so  attending  they  will  be 

Solicitor8  left  to  bear  their  own  costs  in  any  event;  and  may  be  ordered  to  pay 

may  at-  the   extra   costs   occasioned    by    their   unnecessary   attendance:    see 

tend  pro-  RU^  1148. 
ceedings. 

Persons  served  under  Rule  203  (3)  cannot  be  required  to  account: 

see  supra,  p.  355. 

Master  Where  the  Master  finds  that  any  persons  not  coming  within  Rule 

parties  203  ^'  ou£kt  to  be  made  parties,  and  enabled  to  attend  the  proceed- 
ings, he  may  add  them  as  parties  under  Rule  659.  Persons  added 
under  that  Rule  become  parties  to  the  action,  as  if  they  had  been 
originally  made  parties  to  the  writ,  and  thereafter  their  names  are 
added  as  defendants  in  the  title  of  the  action. 

be'aliowed  Tne  direction  contained  in  this  Rule,  as  to  the  allowance  of  interest 
on  debts.  on  debts,  applies  to  debts  not  bearing  interest,  prior  to  the  date  of 
the  judgment.  The  judgment  for  administration,  operates  as  a 
Judgment  Jud£ment  for  a11  the  creditors  of  the  estate  for  the  amount  of 
tor  admin-  their  respective  debts,  and  consequently  from  that  date  they 
istration  bear  interest;  but  where  a  creditor  is  entitled  to  interest  from  any 
a^udgment  P"01*  date,  by  virtue  of  any  statute,  or  any  contract,  expressed  or  im- 
iu  favour  plied,  the  Master  may  allow  such  interest.  But  where  a  sum  is  pay- 
of  all  able  at  a  certain  day,  with  interest,  there  is  no  implied  contract  to  pay 

creditors.   jnterest  a^  the  same  rate  after  default;  and  even  where  the  same  rate 
has  been  paid  for  many  years  after  default,  there  is  no  implied  con- 
Rate  of        tract  to  continue  doing  so:  Re  Robei-ts,  Goodchav  v.  Roberts,  14  Ch. 

payable       D-  49'  42  L-  T-  666'  Coojce  v-  ^wter,  L-  R-  ?  H.  L.  27;  Dalby  v. 
Interest  on  Humphrey,   37  U.   C.   Q.  B.  514;  Simonton  v.   OraJiam,  8  P.   R.  495. 
legacies.      As  to  what  is  a  sufficient  demand  of  interest  within  the  Jud.  Act. 
s.  114  (2),  supra,  p.  148;  see  Geate  v.  Ross,  32  L.  T.  666. 

General  legacies  payable  out  of  personalty  bear  interest  from  the 
expiration  of  a  year  from  the  testator's  death,  unless  the  testator 
was  the  legatee's  debtor,  or  being  a  parent  or  standing  in  loco  parentis 
to  the  legatee  has  made  no  provision  for  the  maintenance  of  the 
legatee  who  is  an  infant:  interest  on  legacies  charged  on  land,  bear 
interest  from  the  testator's  death:  Ashbumer  v.  Macguire,  2  White  & 
Tudor's  L.  C.  (7th  ed.),  852;  but  where  the  legacy  is  payable  out 
of  the  proceeds  of  the  sale  of  land,  the  interest  does  not  run  until  a 
year  from  the  death:  Turner  v.  Buck,  18  L.  R.  Eq.  301;  but  where 
the  sale  was  postponed  by  the  testator  till  after  the  death  of  a  tenant 
for  life,  and  the  rents  were  directed  to  be  applied  as  if  the  sale  had 
taken  place,  a  legacy  payable  out  of  the  proceeds,  was  held  to  bear 
interest  from  the  death  of  the  tenant  for  life:  Re  TToto-s.  Waters  v. 
Boxer,  42  Ch.  D.  517;  61  L.  T.  431.  Where,  for  the  convenience  of 
the  estate,  the  payment  of  a  legacy  is  postponed  by  the  testator,  the 
legacy  bears  interest  nevertheless  from  a  yeur  from  the  testator's 
death:  Re  Olive,  Olive  v.  Westcrman,  50  L.  T.  355;  as  to  interest  on 
legacy  to  an  infant  executor:  see  Re  Gardner,  Long  v.  Gardner,  67  L. 
T.  552;  and  see  further  as  to  interest  on  legacies:  Re  Judkin,  25  Ch. 
D.  743;  50  L.  T.  200. 

For  form  of  report  in  administration  proceedings,  see  App.  Form  84. 

Affidavit        7O4.     A  creditor  need  not  make  an  affidavit,  or  attend 
dispensed  in  support  of  his  claim  (except  to  produce  his  security,  if 

with  unless  i          i       •  j       -j.i5  i»  •    •         1  •  J 

required,  any),  unless  he  is  served  with  a  notice  requiring  him  to  do 
so  as  hereinafter  provided.  Con.  Rule  977. 
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No  person,  except  the  personal  representative,  is  entitled  (except  by  Rule  705. 
leave  of  the  Master)   to  appear  on  the   claim  of  any  person  not  a  Parties 
party  to  the  cause,  against  the  estate  of  the  deceased,  in  respect  of  entitled  to 
any  debt  or  liability.     But  the  Master  may  direct  any  other  party  to aSfudfca" 
the  cause  to  appear,  either  in  addition  to,  or  in  place  of,  the  personal  tion  on 

representative,  upon  such  terms  as  to  costs  or  otherwise  as  he  shall  creditor's 
ii  •   i    .C.L  claim, 

think  fit:  see  Rule  204. 

Creditors  merely  sending  in  their  claims  pursuant  to  advertisement,  Creditors, 
ought  not  to  be  allowed  any  costs  of  so  doing;  but  where  they  are ^JQ^J 
required  to  go  into  formal  proof  thereof,  the  Master  may  fix  a  sum  costs, 
for  costs,  or  allow  taxed  costs  of  proving  the  claim:  see  Rule  1137. 
.     A  notice  to  a  creditor  requiring  him  to  make  an  affidavit  in  support 
of  his  claim,  may  be  transmitted  by  post,  pre-paid,  addressed  to  him 
or  his  solicitor:  see  Rule  715. 

When  a  creditor's  claim  is  disputed,  he  may  be  required  to  produce  Corrobor- 
corroborative  evidence  thereof:  see  R.  S.  O.  c.  73,  s.  10;  and  see  ative  evi- 
cases  in  notes  to  Rules  669  and  944. 

A  judgment  obtained  without  fraud  or  collusion  is  conclusive  evid- 
ence in  suits  between  creditors  in  relation  to  the  property  of  the 
debtor,  of  the  indebtedness  of  the  latter  and  of  the  amount  of  such 
indebtedness:  Oandee  v.  Lord,  2  Com.  N.  Y.  Rep.  269;  Martin  v. 
Boulanger,  8  App.  Cas.  296;  49  L.  T.  62;  and  see  Bowerman  v. 
Phillips,  15  Ont.  App.  679;  Re  Hague,  Traders  Bank  v.  Murray,  13 
Ont.  727. 

Where  the  solicitor  of  a  plaintiff  in  an  administration  action,  had 
purchased,  after  judgment  and  pending  an  inquiry  thereunder  as  to 
debts,  two  claims  against  the  estate  for  less  than  the  sum  due,  it  was 
held  that  the  officer  to  whom  the  action  was  referred  had  no  juris- 
diction to  certify  that  the  solicitor  was  a  trustee  for  the  creditors  for 
any  surplus  he  might  receive  over  and  above  what  he  had  paid  for 
the  claims:  Re  Tillctt,  Field  v.  Lydall,  32  Ch.  D.  639;  54  L.  T.  604; 
and  it  was  also  held  that  such  a  contention  could  not  be  raised  at 
the  hearing  on  further  directions,  except  by  consent  of  the  solicitor. 

In  the  administratior  in  Ontario  of  the  estate  of  a  person  domiciled 
abroad,  foreign  creditors  are  entitled  to  dividends  pari  passu  with 
Ontario  creditors:  Milne  v.  Moore,  24  Ont.  456. 

As  regards  the  estates  of  persons  dying  after  13th  April,  1897, 
claims  for  three  months'  salary  or  wages  are  entitled  to  priority  in 
payment  over  ordinary  creditors:  see  R.  S.  O.  c.  156,  s.  6. 

705.    Every  creditor  shall  produce  before  the  Master  creditors 
the  security  (if  any)  held  by  him,  at  the  time  appointed  securities6 
for  adjudicating  on  the  claims;     and   every  creditor,   if  docu°menrts 
required  by  notice  in  writing,  to  be  given  by  the  executor  lf  notlfled- 
or  administrator  of  the  deceased,  or  by  such  other  person 
as  the  Master  directs,  according  to  Form  No.   80,  shall 
produce  all  other  deeds  and  documents  necessary  to  sub- 
stantiate his  claim  before  the  Master,  at  the  time  specified. 
Con.  Eule  9Y8. 

The  notice  to  produce  documents  in  support  of  his  claim,  may  be  Notice 
transmitted  to  the  creditor,  by  post,  addressed  to  him  or  his  solicitor,  may  be 
if  any:  see  Rule  715.  posted. 
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Rules  Where   the   estate   being   administered    is    insolvent,    the    creditor 

706-710.  must  value  his  securities,  and  can  only  rank  for  the  difference.  The 
personal  representative,  on  the  authority  of  the  other  creditors,  is 
entitled  to  take  over  the  securities  or  pay  10  per  cent,  advance  on 
their  specified  value;  or  the  creditor  may  assign  his  security  to  the 
personal  representative  and  rank  as  an  unsecured  creditor  for  the  full 
amount  of  his  claim:  see  R.  S.  O.  c.  132. 


TOG.    Where  a  creditor  neglects  or  refuses  to  comply 
allowed"    with  Rule  705,  he  shall  not  be  allowed  any  costs  of  prov- 
ing his  claim,  unless  the  Master  otherwise  directs.     Con. 
Rule  979. 

SSSoBto        TO7-    The   executor   or   administrator,    or   such   other 

in3edxam     person  as  the  Master  directs,  shall  examine  the  claims  sent 

in  pursuant  to  the  advertisement,  and  ascertain,  as  far  as 

he  is  able,  to  which  of  such  claims  the  estate  is  justly  liable. 

Con.  Rule  980. 

Affidavit        TO8.     The  executor  or  administrator,   or  one   of  the 

to  be  made  .    .  11  •  ,1 

by  persons  executors  or  administrators,  or  such  other  person  eitner 
cred"uors'g  alone  or  jointly  with  his  solicitor,  or  other  competent  per- 
ciaims.      gon^  or  otherwise,  as  the  Master  directs,  shall,  seven  clear 
When  to     days  before  the  day  appointed  for   adjudication,  tile    an 
be  filed,      affidavit,  which  may  be  according  to  Form  jSTo.  21,  verify- 
ing a  list  of  the  claims,  the  particulars  of  which  have  been 
°  '     sent  in  pursuant  to  the  advertisement,  and  stating  to  which 
of  such  claims,  or  parts  thereof,  respectively,  the  estate 
of  the  deceased  is,  in  the  opinion  of  the  deponent,  justly 
liable,  and  his  belief  that  such  claims  or  parts  thereof  re- 
spectively, are  justly  due,  and  proper  to  be  allowed,  and 
the  reasons  for  such  belief.     Con.  Rule  981. 

making0*  ^O9.  "Where  the  Master  so  directs,  the  making  of  the 
affidavit  affidavit  referred  to  in  Rule  708,  may  be  postponed  till 
postponed,  after  the  day  appointed  for  adjudication,  and  shall  then 

be  subject  to  such  directions  as  the  Master  may  give.   Con. 

Rule  982. 


T1O.  At  the  time  appointed  for  adjudicating  upon 
the  claims,  or  at  any  adjournment  thereof,  the  Master  niny 
Master.  allow  any  of  the  claims,  or  any  part  thereof  respectively, 
without  proof  by  the  creditors,  and  may  direct  such  in- 
vestigation of  all  or  any  of  the  claims  not  allowed,  and  re- 
quire such  further  particulars,  information,  or  evidence 
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relating  thereto,  as  he  thinks  fit,  and  may  require  any  ere-  Rule  711- 
ditor  to  attend  and  prove  his  claim,  or  any  part  thereof; 
and  the  adjudication  on  such  claims  as  are  not  then  al- 
lowed  shall  be  adjourned  to  a  time  to  be  then  fixed.     Con. 
Eule  983. 

Taken  from  Chy.  O.  482. 

The  Master  has  no  power  under  this  Rule  to  employ  experts  to  Mastercan- 
assist  him  in  coming  to  a  conclusion  on  the  claims  of  persons  claiming  not  employ 
to  be  creditors:  Re  Robertson,  Robertson  v.  Robertson,  24  Gr.  555. 

Subject  to  the  provisions  of  R.  S.  O.  c.  132,  referred  to  in  the  note  Mortga- 
Rule  705,  a  mortgagee  is  entitled  to  prove  against  the  general  estate,  gee's  claim 
and  hold  his  security  for  any  amount  the  general  estate  is  insufficient 
to  pay:  Re  Stewart,  Stticart  v.  Stewart,  10  Gr.  169.  Where  on  a 
deficiency  of  assets,  some  creditors  are  paid  more  than  their  propor- 
tion, they  may,  on  the  petition  of  a  creditor  who  has  not  been  paid 
his  proportion,  be  ordered  to  refund  the  excess:  Chamberlen  v.  Clarke, 
1  Ont.  135;  9  Ont.  App.  273;  but  where  the  personal  representative 
has  made  the  payment  after  due  notice  as  provided  by  R.  S.  O.  c. 
129,  s.  38,  he  is  protected  from  liability,  and  has  no  right  to  recover 
the  overpayment:  Leitch  v.  Holson's  Bank,  27  Ont.  621. 

Where  the  Master  requires  a  creditor  to  attend  and  prove  his  claim, 
the  notice  so  to  do  may  be  transmitted  to  him  or  his  solicitor  by  post, 
unless  the  Master  otherwise  directs:  see  Rule  715. 

Notice  of  proceedings  in  the  Master's  office  should  be  given  to  the 
parties,  though  they  have  not  appeared  on  the  motion  for  the  admin- 
istration order:  Re  Pattison,  Jackson  v.  Matthews,  12  Gr.  47,  and  see 
Rule  658. 

Til.      Notice  shall  be  given  by  the  executor  or  ad-  Notice  to 

.    .  ,          -,  -,       -.r  -,.  be  sent 

mmistrator,  or  such  other  person  as  the  Master  directs:      creditors. 

(a)  To  every  creditor  whose  claim,  or  any  part  thereof,  where 
has  been  allowed  without  proof  by  the  creditor,  of  the  allowed 
allowance,  and  the  notice  may  be  according  to  Form  No. 

81 


(6)  And  to  every  such  creditor  as  the  Master  directs  ^ 

attend  and  prove  his  claim,  or  such  part  thereof  as  is  not  claim  is 
allowed,  by  a  time  to  be  named  in  the  notice  (which  may  re 
be  according  to  Form  No.  82)  not  less  than  seven  clear 
days  after  the  service  of  the  notice,  and  to  attend  at  a  time 
to  be  therein  named,  being  the  time  to  which  the  adjudi- 
cation thereon  has  been  adjourned;   and  in  case  any  credi- 
tor does  not  comply  with  the  notice,  his  claim,  or  such 
part  thereof  as  aforesaid,  shall  be  disallowed,  unless  the 
Master  thinks  fit  to  give  further  time.     Con.  Rule  984. 

Taken  from  Chy.  O.  483. 

The  notice  may  be  transmitted  by  post,  prepaid,  to  the  creditor  or 
his  solicitor,  unless  the  Master  otherwise  directs:  see  Rule  715. 
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Kuies  712.   A  creditor  who  has  not  before  sent  in  particulars 

creditors    °^  n*s  daim  pursuant  to  the  advertisement,  may  do  so 
may  send    seven  clear  days  previous  to  any  day  to  which  the  adjudi- 
iars^f10"1"  cation  is  adjourned.     Con.  Rule  985. 
Taken  from  Chy.  O.  484. 


claim. 


After 
expiry  of 
time 


713.     After   the   time   fixed   by  the    advertisement  a 
claim  shall  not  be  received  (except  as  before  provided  in 
advert  we^  case  of  an  adjournment),  unless  the  Master  thinks  fit  to 
m!ng  for     giye  special  leave  upon  application,  and  then  upon  such 
claims.       terms  and  conditions  as  to  costs  and  otherwise  as  the  Mas- 
ter directs.     Con.  Rule  986. 
Taken  from  Chy.  O.  485. 

An  application  of  a  creditor  to  prove  after  the  time  has  elapsed  is 
usually  granted;  but  on  the  terms  of  not  disturbing  any  division  of 
assets  which  has  actually  been  made:  Re  Metcalfe,  Hicks  v.  May,  13 
Ch.  D.  236;  42  L.  T.  383;  49  L.  J.  Ch.  192. 


creditors 
notified 


oSt  o?6 
court. 


Notice, 
how  to  be 
sent  to 
creditors. 


714.  Where  an  order  is  made  for  payment  of  money 
out  of  Court  to  creditors,  the  person  whose  duty  it  is  to 

'  prosecute  the  order  shall  send  each  creditor,  or  his  solici- 
tor (if  any),  a  notice  that  the  cheques  may  be  obtained 
from  the  Accountant;  and  the  notice  may  be  according  to 
Form  No.  83,  and  such  person  shall,  when  required,  pro- 
duce any  papers  necessary  to  enable  the  creditors  to  re- 
ceive their  cheques.  Con.  Rule  987. 

Taken  from  Chy.  O.  486. 

Creditors  who  have  proved  claims,  but  who  are  not  parties  to  the 
action,  are  not  entitled  to  notice  of  a  hearing  on  further  directions, 
nor  of  an  application  for  distribution:  Lavin  v.  O'Neill,  13  Gr.  179. 

Creditors  who  have  received  more  than  their  share,  may  be  ordered 
to  refund,  on  the  application  of  a  creditor  who  has  not  received  his 
proper  proportion:  Chamberlen  v.  Cla>rke,  1  Ont.  135;  9  Ont.  App.  273; 
but  the  right  may  be  barred  by  the  Statute  of  Limitations,  if  not 
prosecuted  within  six  years  from  the  date  of  the  overpayment:  Blake 
v.  Gale,  31  Ch.  D.  196;  or  may  be  lost  by  acquiescence:  S.  C.,  55  L. 
T.  234. 

715.  Every  notice  by  Rules  703  to  714,  required  to 
be  given    shall,  unless  the  Master  otherwise  directs,  be 
deemed  to  be  sufficiently  given  and  served  if  transmitted 
by  post,  prepaid,  to  the  creditor  to  be  served,  according 
to  the  address  given  by  the  creditor  in  the  claim  sent  in  by 
him  pursuant  to  the  advertisement,  or,  in  case  the  creditor 
has  employed  a  solicitor,  to  such  solicitor,  according  to 
the  address  given  by  him.     Con.  Rule  988. 
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Rules 
/.    s     a    7  716-718. 

(iv)  Sales. 
716.     Where  a  sale  is  ordered,  the  Master  may  cause  General 

-i  f          i  -i  i      'j.i         provisions 

the  property,  or  a  competent  part  thereof,  to  be  sold  either  where  a 
by  public  auction,  private  contract,  or  tender,  or  part  by  ordered. 
one  mode  and  part  by  another,  as  he  may  think  best  for 
the  interest  of  all  parties.     Con.  Rule  89. 

This  and  the  following  Rules  716-743,  apply  to  sales  by  Official 
Referees,  as  well  as  by  Masters:  see  Rule  654. 

7T7.     Where  the  trusts  of  any  will  or  settlement  are  conduct  of 
being  administered  and  a  sale  is  ordered  of  any  property  trultsnofer 
-vested  in  the  trustees  of  such  will  or  settlement  upon  trust  tienien?.et~ 
for  sale  or  with  power  of  sale  by  the  trustees,  the  conduct 
of  the  sale  shall  be  given  to  the  trustees,  unless  otherwise 
ordered.     Con.  Rule  90. 

Identical  with  Eng.  R.,  March,  1879,  r.  7.  Formerly  the  plaintiff 
would  have  had  the  conduct:  Re  Marshall,  W.  N.  1879,  12. 

Under  this  Rule  the  conduct  of  the  sale  was  given  to  a  defendant 
in  an  action  by  one  trustee,  who  was  also  tenant  for  life,  against  the 
three  other  trustees:  Re  Gardtner,  Gardner  v.  Bearumont,  48  L.  J. 
Chy.  644. 


Where  a  sale  is  to  take  place  under  a  judgment  copy  of 
or  order  of  the  Court,  the  original  judgment  or  order  shall  directing 
be  used,  unless  the  Master  requires  a  copy.    Con.  Rule  91.         18 
Taken  from  Chy.  O.  374. 

Conduct  of  the  Sale.  —  The  party  having  the  carriage  of  the  order,  required 
or  judgment,   directing  a  sale,   is  the  party  usually  entitled  to  the  by  the 
conduct  of  the  sale.  Master. 


The  mere  extent  of  the  interest  of  any  party  in  the  property,  or 
the  possession  by  him  of  title  deeds,  do  not  give  any  right  to  conduct  entitled  to. 
the  sale.  Usually  the  plaintiff  having  the  carriage  of  the  judgment, 
or  order,  will  also  have  the  conduct  of  the  sale:  Dale  v.  Hamilton,  10 
Ha.  App.  vii.  But  where  it  is  for  the  benefit  of  all  parties,  the  con- 
duct of  the  sale  may  be  given  to  a  defendant:  Hewitt  v.  Nanson,  7 
W.  R.  5;  Dixon  v.  Pyner,  7  Ha.  331;  or  where  all  parties  to  the  action 
wish  to  bid,  it  may  be  given  to  an  independent  solicitor:  Ramsay  v. 
McDonald,  8  P.  R.  283. 

But  "  where  the  trusts  of  any  will,  or  settlemeat,  are  being  admin-  Trustees 
istered,  and  a  sale  is  ordered  of  any  property  vested  in  the  trustees  entitled  to 
of  such  will,  or  settlement,  upon  trust  for  sale,  or  with  power  of  sale  |."8ceeartain 
by  such  trustees,  the  conduct  of  such  sale  shall  be  given  to  such 
trustees,  unless  the  Judge  shall  otherwise  direct":  Rule  717. 

It  is  the  duty  of  the  solicitor  of  the  party  having  the  conduct  of  Duty  of 
the  sale,  to  prepare  the  advertisement,  to  procure  its  settlement  by  solicitor 
the  Master,   and  to  see  to  its  publication,  pursuant  to  the  Master's  gafe. 
direction,  to  make  the  necessary  arrangements  with  the  auctioneer, 
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Rules 
719-721. 


Duty  of 
parties. 


Abortive 
sale. 


Appoint- 
ment to 
settle 
adver- 
tisement. 


to  attend  the  sale,  to  see  that  the  contracts  are  duly  signed  by  the 
purchasers  to  prepare  the  necessary  affidavits  proving  the  sale,  and 
procure  the  report  on  sale  to  be  settled  and  filed,  to  deliver  abstracts 
procure  their  execution  by  all  necessary  parties  to  the  action;  and 
answer  requisitions,  and  objections,  and  to  attend  any  reference 
as  to  the  title;  to  attend  the  settlement  of  the  conveyances,  and 
to  enforce,  if  necessary,  by  motion  the  due  performance  by  the  pur- 
chasers of  their  contracts.  He  is  usually  styled  "  the  vendors' 
solicitor,"  and  as  such  he  acts  for  the  purpose  of  the  sale,  and  as- 
regards  the  purchaser,  for  all  the  parties  to  the  action  who  ere 
interested  in  the  land  directed  to  be  sold:  Dalby  v.  Pullen,  1  R.  &  M. 
296;  Street  v.  Hallett,  6  P.  R.  312;  but  his  own  client  must  bear  any 
loss  occasioned  by  such  solicitor's  malfeasance,  such  as  the  mis- 
appropriation of  the  purchase  money:  Mulleins  v.  Clarke,  11  P.  R.  350. 

Every  party  to  the  action  is  bound  to  facilitate  the  sale:  Knott  v. 
Cottee,  27  Beav.  33.  Interference  by  other  parties,  with  the  party 
having  the  conduct  of  the  sale,  may  be  restrained  by  injunction: 
Dean  v.  Wilson,  10  Ch.  D.  136. 

The  party  having  the  conduct  of  the  sale,  is  not  at  liberty  to  bid, 
unless  leave  to  do  so  is  granted  specially:  see  Rule  725. 

Where  a  sale  has  proved  abortive  for  want  of  bidders,  the  property 
may  be  advertised  and  put  up  again  for  sale  without  further  order: 
Shericood  v.  Campbell,  1  Chy.  Ch.  299. 

719.  An  appointment  or  warrant  in  respect  of  the 
sale  shall  be  obtained  from  the  Master,  and  served  upon  all 
necessary  parties.     Con.  Rule  92. 
Taken  from  Chy.  O.  375. 


Draft 

advertise- 


72O.  At  the  time  appointed  thereby,  the  party  hav- 
ment  to  be  ing  the  conduct  of  the  sale  shall  bring  into  the  Master's 
bu^ifkpar-  office,  a  draft  advertisement,  but  no  particulars  or  condi- 
conditions  tions  of  the  sale,  or  draft  or  copy  thereof.  Con.  Rule  93. 

It  will  be  seen  from  the  next  Rule,  that  any  particulars  in  which 
the  proposed  conditions  of  sale  differ  from  the  standing  condit'ous, 
are  to  be  set  out  in  the  advertisement.  This  Rule,  therefore,  renders 
it  unnecessary  to  bring  in  any  particulars  and  conditions  of  sale, 
apart  from  those  necessarily  required  to  be  embodied  in  the  advertise- 
ment. 

•721.  The  advertisement  shall  contain  the  following 
particulars : — 

(a)  The  short  style  of  cause; 

(&)  That  the  sale  is  in  pursuance  of  a  judgment  or  order 
of  the  Court; 


Advertise- 
ments of 
sale  to 
contain. 

Style  of 
cause. 

Recital  of 
order. 


Time  and 
place  of 
sale. 

Descrip- 
tion of 


uon  01  -i  i 

property.    S01Q ; 


(c)  The  time  and  place  of  sale; 

(d)  A  short  and  true  description  of  the  property  to.be 
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(e)  The  manner  in  which  the  property  is  to  be  sold Rulfl  721' 
whether  in  one  lot  or  several,  and  if  in  several,  in  how  Ofa8aie.r 
many,  and  what  lots; 

(/)  What  proportion  of  the  purchase  money  is  to  be  Terms  of 
paid  down  by  way  of  deposit,  and  at  what  time  or  times,  purchase 
and  whether  the  residue  of  such  purchase  money  is  to  be  m 
paid  with,  or  without  interest; 

(g)  Any  particulars,  in  which  the  proposed  conditions  g0nnyd?P?cial 
of  sale  differ  from  the  standing  conditions.    Con.  Rule  94. 
Taken  from  Chy.  O.  377. 

Advertisements  of  sale  should  be  framed  as  concisely  as  possible,  Advertise 
and  all  matter  which  conveys  no  necessary  information  to  intending^°^°*. 
purchasers  should  be  excluded.     The  introduction  of  "puffing"  is  to  be  framed, 
be  avoided:  Baxter  v.  Finlay,  1  Chy.  Ch.  230;  Buchati  v.  Wilkes,  Ib., 
231.    The  advertisement  should  set  out  the  improvements:  Heward  v. 
Ridout,  1  Chy.  Ch.  244;  and  the  existence  of  a  favourable  lease,  if  any: 
McAlpine  v.  Young,  2  Chy.  Ch.  171.     But  any  omissions  of  this  kind,  Defects  in 
must,   as  a  general  rule,  be  objected  to  at  the  time  of  settling  the  advertise- 
advertisement,    or    before     the    sale    has    taken    place:    Creswick    v.^nts>  , 
Thompson,  6  P.  R.  52.     But,  where  a  material  fact  was  omitted  from  corrected.6 
the  advertisement,  e.g.,  that  a  lease  was  subject  to  a  ground  rent,  the 
purchaser  was  discharged  from  his  purchase:  Jones  v.  Rimmer,  14  Ch. 
D.  588;  43  L.  T.  Ill;  49  L.  J.  Ch.  775;  20  Ch.  D.  1. 

Misdescription  in  the  advertisement,  where  it  amounts  to  a  material  Misrepre- 
misrepresentation,  is  also  a  ground  for  compensation  to  the  purchaser :  Dentation 
Stammers  v.   O'Donohoe,  28  Gr.  207;  even  after  conveyance:  Bull  v. ln>e 
Harper,  6  P.  R.  30;  or  may  entitle  the  purchaser,  at  his  option,  to  be 
relieved  from  his  purchase:  Mathlas  v.  Yetts,  46  L.  T.  497;  Redgrave 
v.  Hurd,  20  Ch.  D.  1;  45  L.  T.  485;  51  L.  J.  Ch.  113;  but  he  is  not 
entitled  to  compensation  if  he  bought  with  knowledge  of  the  facts: 
Re  Edwards  &  Daniel,  62  L.  T.  445;  and  see  post,  pp.  896   et  seq. 

Special  Conditions. — Unnecessarily   stringent  conditions  of  sale  Special 
ought  not  to  be  sanctioned  by  the  Master:  thus  where  the  title,  or  conditions 
the  proof  of  it,  was  involved  in  no  difficulty,  a  condition  of  sale  that  uot  to  be 
"  The  vendor  is  not  to  be  bound  to  give  any  evidence  of  title,  or  any  resorted  to 
title  deeds,  or  copies  thereof,  other  than  such  as  are  in  his  possession,  with°ut 
or  prove  any  abstract,"  was  condemned  by  the  Court:  McDonald  v. 
Gordon,  2  Chy.  Ch.  125;  and  see  Dance  v.  Goldinnliam,  L.   R.  8  Chy. 
902;  Dunn  v.  Flood,  25  Ch.  D.  629;  49  L.  T.  670;  28  Ch.   D.  586; 
52  L.  T.  699;  Re  R-ayner,  53  L.  T.  495.    Trustees  selling  without  a 
reserved  bid  were  restrained:  Downey  v.  Dennis,  14  Ont.  219. 

In  sales  by  the  Court,  if  a  good  title  can  be  made,  the  parties  are 
not  at  liberty  to  relieve  themselves  by  special  conditions  from  the 
obligation  to  make  such  a  title,  and  the  Court  will  not  provide  by 
conditions  for  imaginary  defects,  per  Mowat,  V.C.,  McDonald  v. 
Gordon,  2  Chy.  Ch.  126;  Piers  v.  Piers,  Sau.  &  Sc.  414.  "  It  is  the 
uniform  practice  of  a  Court  of  Equity,  not  to  set  up  for  sale  a  title 
knowing  it  to  be  bad  ":  Bennett  v.  Wheeler,  1  Ir.  Eq.  16;  Lahey  v.  Bell. 
6  Ir.  Eq.  122:  Supden.  V.  &  P.,  14th  ed.,  100,  and  see  Hume  v. 
Bentley,  5  De  G.  &  S.  527. 
J.A.— 56 
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Rule  721.        A  condition  of  sale  is  bad,  as  misleading,  if  it  requires  the  purchaser 

Condition    to  assume  as  true  what  the  vendor  knows  to  be  false;  or  if  it  states 

requiring    that  the  state  of  the  title  is  not  accurately  known,  when  in  fact  it  is 

to'assume   known  to  the  vendor:  see  Nash  v.  Wooderson,  78  L.  T.  Jour.  59.    And 

as  true,       a  purchaser  purchasing  at  a  sale  by  the  Court  under  such  conditions, 

what  is        is  entitled  to  have  a  good  title  made,  notwithstanding  the  conditions; 

falee.is  bad  ^ut  where  the  conditions  on  the  face  of  them  purport  to  give  only  a 

good  holding  title,  that   is   all  the  purchaser,   even  though  relieved 

from  the  conditions,  can  insist  on:  Re  Banister,  Broad  v.  Munton,  12 

Ch.  D.  131. 

Effect  of  And  where  a  sale  was  had,  under  a  condition  that  precluded  the 
purchaser  from  objecting  to  the  title  prior  to  the  document  chosen  as 
the  root  of  the  title,  but  the  purchaser  inquired  into  the  prior  title 
and  refused  to  complete,  on  the  ground  that  the  prior  title  was  bad, 
the  Court,  being  of  opinion  that  the  objection  was  well  founded, 
refused  to  enforce  the  sale  against  the  purchaser,  and  discharged  him 
from  his  purchase:  Else  v.  Else,  L.  R.  13  Bq.  19G;  Williams  v.  Wood, 
16  W.  R.  1005;  Bennett  v.  Wheeler,  1  Ir.  Eq.  16;  Hume  v.  Bentley,  5 
De  G.  &  S.  527;  and  see  Dunn  v.  Flood,  supra;  but  see  Re  National 
Provincial  Bank  v.  Marsh,  71  L.  T.  629. 

Where  a  sale  was  had  under  a  condition  that  no  objection  or 
requisition  should  be  made  by  the  purchaser  by  reason  of  the  non- 
acknowledgment  of  a  deed  dated  18th  December,  1841,  by  a  married 
woman,  who  was  a  party  to  it,  and  it  turned  out  that  the  deed  in 
question  was  the  conveyance  to  the  vendor,  and  that  the  married 
woman  had  one-fifth  interest  in  the  estate,  and  that  the  vendor, 
though  in  possession,  had  not  acquired  a  title  under  the  Statute  of 
Limitations,  the  Court  refused  to  enforce  the  contract  against  the 
purchasers:  Re  (humming  to  Goldoolt,  78  L.  T.  Jour.  31. 

Where  a  sale  was  had  upon  condition  that  in  case  the  vendor  should 
be  unable  or  unwilling  to  remove  or  comply  with  any  objection  or 
requisition  made  by  the  purchaser,  he  might  rescind  the  sale,  and 
the  purchaser  delivered  requisitions  which  the  vendor  answered,  but 
the  purchaser  considered  the  answer  insufficient,  and  the  vendor  then 
gave  notice  that  he  rescinded  the  contract,  it  was  held  that  the  pur- 
chaser could  not  by  subsequently  waiving  his  objections  prevent  the 
rescission  from  taking  effect:  Dames-  v.  Wood,  51  L.  T.  109.  Where 
there  was  such  a  condition,  and  it  appeared  that  the  pur- 
chasers objected  to  a  prior  contract  for  sale  appearing  on  the  registry, 
and  they  offered  to  give  time  for  the  removal  of  their  objection, 
if  the  vendor  would  give  an  indemnity  against  the  prior  contract,  and 
they  threatened  action  if  this  was  not  accepted,  the  vendor,  in  good 
faith  rescinding,  was  held  entitled  to  do  so:  Woolcott  v.  Peggie,  15 
App.  Cas.  42;  see  also  Re  163rd)  Starr  Bowkett  Bnildinp  Society  v. 
Siburn,  61  L.  T.  346;  but  such  a  power  to  rescind  can  not  be  exer- 
cised except  in  good  faith:  Smith  v.  Wallace,  1895,  1  Ch.  385. 

Under  a  condition  of  sale  giving  the  vendor  the  right  to  rescind 
in  the  event  of  his  being  unable  or  unwilling  to  answer  any  requisi- 
tion or  objection  to  the  title,  there  is  a  difference  between  the  case 
of  a  vendor  selling  having  no  title,  and  selling  with  a  defective  title; 
in  the  former  case  he  cannot  avail  himself  of  the  condition:  Boic- 
man  v.  Hyland,  8  Ch.  D.  588;  while  in  the  latter  case  he  can:  Re 
Deighton,  1898,  1  Ch.  458;  78  L.  T.  430. 

The  expense  of  procuring  title  deeds  not  in  the  vendor's  possession, 
to  which  the  purchaser  is  entitled,  must  be  borne  by  the  vendor  in 
the  absence  of  any  condition  to  the  contrary,  and  semble,  a  condition 
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that  the  vendor  shall  not  be  bound  to  produce  them  for  verification  Rule  722. 
of  the  abstract  is   not   a   sufficient    condition   to  the   contrary:   Re 
Duthy  &  Jesson,  1898,  1  Ch.  419. 

The  standing  conditions  of  sale  are  those  referred  to  in  Rule  723. 

Where  an  advertisement  is  not  settled  in  proper  form,  it  may  on  Advertise- 
motion  in  Chambers  be  referred  back  to  the  Master  to  be  re-settled,  bT^dered 
and  if  necessary  to  appoint  a  new  day  for  the  sale:  Heward  v.  Ridout,  to  be  re- 
1  Chy.   Ch.  244;  such  an  application  if  in  the  nature  of  an  appeal  settled, 
from  the  Master,  would  seem  to  be  beyond  the  jurisdiction  of  the 
Master  in  Chambers,  and  to  be  proper  to  be  made  to  a  Judge. 

Where  the  conditions  limit  a  time  for  making  objections  to  the 
title,  and  provide  that  objections  not  made  within  the  time  shall  be 
deemed  to  be  waived,  such  conditions  will  be  strictly  binding  on  the 
purchaser,  except  in  the  case  of  an  objection  shewing  that  the  vendor 
has  no  title:  Armstrong  v.  Nason,  25  S.  C.  R.  263. 

722.    At  the  time  named  in  the  appointment  or  war- Master  on 
rant,  the  Master  shall  settle  the  advertisement,  fix  the  time  ^arrant,* 
and  place  of  sale,  name  an  auctioneer,  where  one  is  to  be  ^vertlse- 
einployed,  and  make  every  other  necessary  arrangement  |lnen0^*° 
preparatory  to  the  sale,  so  that  nothing  may  remain  to  be  auctioneer 
done  but  to  insert  the  advertisement ;  and  all  the  before  time,  and 
mentioned  matters  shall  be  done  upon  the  return  of  the 
appointment  or  warrant  where  it  is  practicable,  and  no 
adjournment  shall  take  place  unless  it  is  unavoidable.  Con. 
Rule  95. 

Taken  from  Chy.  O.  378. 

Formerly  all  sales  directed   by  the  Court  of  Chancery  had  to 
by  auction,  unless  the  order,  or  decree,  expressly  authorized  a  sa 
in  some  other  way.    Even  after  an  abortive  attempt  to  sell  by  auction,  tion.  unless 
a  sale  in  any  other  way  could  not  be  had  except  by  express  order :  otherwise 
Berry  v.  Gibbons,  L.  R.  15  Eq.  150.     Now,  where  a  sale  is  ordered,  but  now 
the  Master  may  cause  the  property,  or  a  competent  part  thereof,  to  Master 
be  sold  either  by  public  auction,  private  contract,  or  tender,  or  part  may  direct 
by  one  mode,  and  part   by  another,   as  he  may  think  best   for  the  ^,5  etc 
interest  of  all  parties;  and  he  may  fix  an   upset  price,  or  reserved 
bidding,  but  such  price,  or  bidding,  must  be  so  fixed  at  the  meeting 
held  by  him  for  the  settling  of  the  advertisement,   and  making  the 
other  arrangements  preparatory  to  the  sale,  and  must  be  notified  in 
the   conditions    of   sale:   Rule  725.      The   Master   is   not  justified   in 
accepting  a  tender  from  the  person  having  the  conduct  of  the  sale: 
Ramsay  v.  McDonald,  8  P.  R.  283. 

Where  land  is  offered  for  sale  by  auction,  unless  in  the  particulars  Sales  by 
or  conditions  of  sale  it  is  stated  that  the  land  will  be  solfi  subject  to  ^ghest' 
a  reserved  price,  or  a  right   of  the  seller  to   bid,  the  sale  is  to  be  bidder, 
deemed,  and  taken,  to  be  without  reserve;  and  upon  any  sale  without  right  of. 
reserve,  it  is  unlawful  for  the  seller,  or  a  puffer,  to  bid,  or  for  the 
auctioneer  knowingly  to  take  any   bidding  from  a  seller,  or  puffer:,.    ..   , 
see  R.  S.  O.  c.  119,  ss.  22,  23;  Heron  v.  Moffatt,  22  Gr.  at  pp.  375-6.  right  of 
Upon  a  sale  without  reserve  it  is  not  open  to  the  vendor  to  refuse  a  vendor  to 
bid,  however  small:  O'Connor  v.  Woodward,  6  P.  R.  223;  McAlpme  V.  ^d  cannot 
Young,  2  Chy.  Ch.  171.     The  offer  of  property  subject  to  a  reserved  ceeded. 
bidding,  does  not  involve  also  a  right  for  the   seller  to  bid,  or  to 
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Rule  723.  employ  a  puffer;  thus,  where  a  sale  was  advertised  under  a  decree- 
subject  to  a  reserved  bid,  but  no  right  on  the  part  of  the  seller  to 
bid  was  reserved,  but  a  puffer  was  employed  whose  bids  did  not 
exceed  the  reserved  bid,  the  sale  was  on  the  application  of  the  pur- 
chaser set  aside:  Oilliat  v.  GUliat,  18  W.  R.  203;  L.  R.  9  Eq.  60,  and 
if  a  limited  right  to  bid  be  reserved,  and  the  limit  be  exceeded,  the 
sale  is  voidable:  Parfltt  v.  Jepson,  46  L.  J.  C.  P.  529. 

Mortgage        Under  a  judgment  for  sale  in  a  mortgage  action  it  is  the  mortgagor's^ 

actions,       duty  to  see  to  the  parcelling  out  of  the  land  directed  to  be  sold,  and, 

mortga-       jf  ne  considers  too  much  is  offered  for  sale,    he  should  urge  the 

as  to  adver-  objection  at  the  time  of  settling  the  advertisement,  and  it  should  be 

tisement.    stated  in  the  advertisement  that  so  soon  as  sufficient  nas  been  realized 

by  the  sale  to  pay  off  the  plaintiff's  and  other  claims,  the  remaining 

lots,   if   any,   will  be   withdrawn,    if  that   course   is   intended   to  be 

pursued:  Beaty  v.  Radenhurst,  3  Chy.  Ch.  344. 

Properties  widely  apart  should  not  be  included  in  one  parcel;  thus 
shops  in  a  village,  and  a  farm  three-quarters  of  a  mile  away,  were 
held  to  have  been  improperly  included  in  one  parcel:  Aldrich  v.  Canada 
Permanent  L.  d  8.  Co.,  24  Ont.  App\  193. 

Where  the  Master  enlarged  the  time  appointed  for  sending  in 
tenders,  it  was  held  that  he  had  a  right  to  do  so,  and  that  the  highest 
tender  in  at  the  time  originally  appointed  was  not  necessarily  to  be- 
accepted;  notwithstanding  it  was  advertised  that  the  sale  would  be 
then  "peremptorily  closed":  Re  Alger,  etc.,  21  Ont.  440. 

Where  property  is  offered  for  sale  subject  to  incumbrances,  they 

must   be   accurately   described;    and   where   the    agreement   for   sale- 

stated  that  the  land  was  to  be  subject  to  a  "  mortgage  incumbrance- 

of  $750,  bearing  interest  at  the  rate  of  7  per  cent,  per  annum,     and 

it  turned  out  that  the  mortgage  was  for  $3,000,  with  interest  at  10 

per  cent,  per  annum,  payable  half-yearly,  to  be  reduced  if  punctually 

paid  to  7  per  cent.,  with  an  agreement  to  release  the  land,  which  was 

the  subject  of  the  contract,  on  payment  of  $750;  it  was  held  that 

the    agreement    did   not   convey    an    accurate    statement    as   to    the 

nature  of  the  incumbrance,  and  that  the  purchaser  was  entitled  to  be- 

relieved  from  the  contract:  Re  Booth  d  McLean,  21  Ont.  452. 

Master,  or       The  Master,  or  his  clerk,  may  conduct  the  sale  if  no  auctioneer  is 

hisclerk,     employed:  see  Rule  727.     No  license  for  the  Master,  or  his  clerk,  to 

acting  as     act  ag  auctioneer  under  R.    S.  O.  c.  223,  s.  583  (2),  is  necessary: 

auctioneer.  ^.^  y    coalman,  j  Ont.  582. 


standing         723.    The  standing  conditions  of  sale  shall  be  those 

S6t  f°rtn  in  F°rm  ^°-  85'      Con'  Rule  96' 


Taken  from  Chy.  O.  379. 

Any  conditions  varying  from,  or  in  addition  to,  the  standing  condi- 
tions must  be  stated  at  length  in  the  advertisement:  Rule  721. 

Where  the  owner  of  the  equity  of  redemption  is  dead,  and  his  heirs 
are  out  of  the  jurisdiction,  or  unknown,  a  sale  may  be  directed  in  an 
action  against  a  subsequent  mortgagee,  and  the  Provincial  Attorney- 
General  as  representing  the  deceased  mortgagor,  but  the  circum- 
stances under  which  the  sale  is  directed,  must  be  stated  in  the  parti- 
culars of  sale:  Smith  v.  Good1,  14  Gr.  444. 

As  to  special  conditions,  see  note  to  Rule  721. 

Even  without  the  standing  condition  for  a  re-sale  in  case  of  default 
by  the  purchaser,  and  payment  by  him  of  any  deficiency,  the  law 
implies  such  a  contract:  Re  Hornibrook,  12  P.  R.  5D1. 
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Where,  as  the  standing  condition  provides,  the  deposit  is  payable  Rules 
to  the   vendor's   solicitor;   if  he   makes   away  With  it,   it   cannot   be  724,  725. 
recovered  from  the  auctioneer:   Brown  v.  Farebrother,  59  L.  T.  822; 
but  the  client  of  the  solicitor  is  responsible  to  the  other  parties  in- 
terested, to  make  good  the  loss:  Mulleins  \.  Clarice,  11  P.  R.  350. 


724.  The  Master  may,  without  further  order,  fix  an 
upset  price,  or  reserved  bidding,  but  this  shall  be  done  at  upset  price 
the  time  the  advertisement  is  settled  and  shall  be  notified  bidding. 
in  the  conditions  of  sale.     Con.  Rule  97. 

Taken  from  Chy.  O.  380,  and  original  J.  A.  Rule  331. 

In  order  to  enable  the  Master  to  fix  a  reserved  bid,  an  affidavit  Reserved 
made  by  some  competent  surveyor  must  be  tiled.  See  Leggo's  Forms,  bid,  how 
2nd  ed.,  No.  940. 

According  to  the  English  practice  affidavits  for  the  purpose  of 
enabling  the  Judge  to  fix  reserved  biddings  are  to  state  the  value  of 
the  property  by  reference  to  an  exhibit,  so  that  the  value  may  not  be 
disclosed  by  the  affidavit  when  filed:  Eng.  (1883)  R.  683. 

The  amount  of  the  reserved  bid  should  not  be  stated  in  the  con- 
ditions of  sale,  but  merely  the  fact  that  the  sale  is  to  be  subject  to  a 
reserved  bid. 

Where  the  Master  omitted  on  the  settling  of  the  advertisement  to 
fix  a  reserved  bid,  on  motion  in  Chambers  leave  to  fix  a  reserved  bid, 
and  re-advertise  was  granted:  Fraser  v.  Bens,  1  Chy.  Ch.  71. 

Where  the  sale  takes  place  elsewhere  than  before  the  Master,  a  How  coin- 
note  of  the  amount  of  the  reserved  bid  under  a  sealed  cover   is  to  j"l^l1c3.ate 
"be  delivered   to  the   auctioneer,   or   person   selling    the   estate,    with  tioneer. 
instructions  not  to  open  it  until  the  biddings  are  closed,  and  not  to 
make  the  amount  of  it  known  even  then. 

725-    All  parties    may    bid,    without    taking  out  an  AH  parties 
order  for  the  purpose,  except  the  party  having  the  con-  except1 
duct  of  the  sale,  and  except  any  trustees,  agents,  and  other  l^conduct 
persons  in  a  fiduciary  position;  and  where  any  parties  are  ^uttees 
to  be  at  liberty  to  bid,  it  shall  be  notified  in  the  conditions  etc- 
of  sale.     Con.  Rule  98. 

Taken  from  Chy.  O.  381. 

Leave  to  bid  will  not  usually  be  granted  to  the  party  having  the  Leave  to 
•conduct  of  the  sale:  Phillips  v.  Conger,  1  O.  S.  583;  Domville  v.  B«r-Md  not 
rlngton,  2  Y.   &  C.   723;    Sidney  v.   Ranger,   12   Sim.   118.    nor   to  his^'party 
servants,  or  agents:  see  Martinson  v.  Clotces,  46  L.  T.  882;  51  L.  J.  having 
Ch.  594;  except  upon  the  terms  of  transferring  the  conduct  of  thec?nd"ct 
«ale   to  an  independent  solicitor,   if  none   of   the  other   parties   will  ° 
take  it:  Ramsay  v.  McDonald,  8  P.  R.   283.     Leave  to  bid  has   also 
been  refused  to  an  executor,  in  an  administration  action:  Oeldard  v. 
Randall,  9  Jur.  1085;  to  a  receiver:  Alven  v.  Bond,  1  Flan.  &  K.  190;Norto 
to  a  guardian  ad  litem:  see  Seton,  5th  ed.,  295;  Crawford  v.  Boyd,  6  P.  executor, 
R.  278.     Leave  will  not,  in  general,  be  granted  to  trustees  to  bid,  unless  receiver, 
all  the  ccstuis  que  trustent  who>  are  sui  juris  consent,   and  no  other  |2*&  'nor 
purchaser  at  an  adequate  price  can  be  found:  Tennant  v.    Trenchartf,  trustee 
L.  R.  4  Chy.  537,  547;  Farmer  v.  Dean,  32  Beav.  327;  and  see  Richer 
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Rules 
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having 
conduct  of 
sale  to  ad- 
vertise it 
as  directed. 

Postpone- 
ment of 
sale. 


v.  Ricker,  27  Gr.  576;  7  Ont.  App.  28;  18  C.  L.  J.  274;  2  C.  L,. 
T.  399,  and  a  trustee  who  has  obtained  leave  to  bid,  is  not  exonerated 
from  his  duty  of  protecting  the  interest  of  his  cestui  que  trust:  Ib.; 
but  see  Boswell  v.  Coaks,  48  L.  T.  929;  51  L.  T.  242;  55  L.  T.  32; 
23  Ch.  D.  302;  27  Ch.  D.  424;  11  App.  Gas.  232.  Although  a  vendor 
cannot  himself  become  the  purchaser  unless  he  has  obtained  special 
leave  to  bid,  yet  it  would  seem  that  there  is  no  objection  to  a  Joint 
Stock  Company  in  which  he  is  a  shareholder  becoming  the  purchaser: 
see  Farrar  v.  Farrars,  40  Ch.  D.  395;  59  L.  T.  619.  But  where  a 
trustee  for  sale,  or  the  vendor,  has  a  secret  understanding  not 
amounting  to  a  contract,  that  the  purchaser  will  re-sell  the  property 
to  him,  the  sale  will  be  set  aside  though  no  actual  fraudulent  intent 
be  proved:  Re  Postlethwaite,  59  L.  T.  58;  but  this  case  was  reversed 
on  appeal  owing  to  the  great  lapse  of  time:  60  L.  T.  514. 

Leave  for  parties,  not  otherwise  entitled,  to  bid,  is  sometimes  con- 
tained in  the  order,  or  judgment,  directing  the  sale,  but  an  order  for 
that  purpose  is  usually  obtained  in  Chambers  on  notice  to  the  other 
parties  interested.  The  Master  formerly  had  no  power  to  grant  such 
leave:  Re  Laycock,  McOillivray  v.  Johnson,  8  P.  R.  548,  but  may  now 
do  so  in  the  exercise  of  his  jurisdiction  in  Chambers  under  Rule  698. 

Where  a  party  not  authorized  to  bid,  has  bid  without  leave  and 
become  the  purchaser,  the  sale  will  not  necessarily  be  set  aside,  but 
the  property  may,  on  the  application  of  the  other  parties  interested, 
be  ordered  to  put  up  for  sale  again  at  the  expense  of  the  party  so 
bidding,  and  if  no  more  can  be  realized  he  may  be  held  to  his  pur- 
chase: Wilson  v.  Greenwood,  10  Sim.  101;  Sidney  v.  Ranger,  12  Sim. 
118;  Crawford  v.  Boy-d,  6  P.  R.  278;  and  see  Martinson  v.  Clowes,  52 
L.  T.  706 

726.  The  advertisement  shall  be  inserted  by  the  party 
conducting  the  sale,  at  such  times  and  in  such  manner  as 
the  Master  appoints.  Con.  Rule  99. 

Taken  from  Chy.  O.  382. 

Where  a  sale  is  postponed,  a  note  of  such  adjournment  published  at 
the  foot  of  the  original  advertisement  will  suffice,  without  incurring 
the  expense  of  an  entirely  fresh  advertisement:  Thompson  v.  Millikcn, 
15  Gr.  197. 

Sales  are  not  to  be  postponed  except  in  extreme  cases.  Where, 
pending  the  time  appointed  in  a  mortgage  suit  for  redemption,  the 
mortgagor  made  an  assignment  in  insolvency,  but  the  plaintiff  pro- 
ceeded with  the  suit  without  adding  the  assignee;  a  motion  by  the 
latter  to  stay  the  sale  on  the  ground  that  he  had  no  notice  of  settling 
the  advertisement  was  refused:  Hoskins  v.  Johnston,  6  P.  R.  257. 


727.   The  Master  or  his  Clerk  shall  conduct  the  sale 

Con.  Rule  100. 


Master, 

clerk  or  .  .  , 

auctioneer  where  no  auctioneer  is  employed. 

may  con 


duct  sale. 


Biddings. 


Taken  from  Chy.  O.  383. 

An  auctioneer  selling  land  is  not  required  to  be  licensed  under  the 
R.  S.  O.  c.  223,  s.  583  (2);  Regina  v.  Chapman,  I  Ont.  582;  but  an 
assignee  for  the  benefit  of  creditors  cannot  act  as  auctioneer  at  a 
sale  of  goods  without  a  license:  Reg.  v.  Rawson,  22  Ont.  467. 

728.  Biddings  need  not  be  in  writing,  but  a  written 
agreement  shall  be  signed  by  the  purchaser  at  the  time  of 
sale.  Con.  Rule  101. 
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Where  the  sale  is  to  be  without  reserve,  the  vendor  is  not  at  liberty  Role  729. 
to  refuse  any  bid,  however  small:  O'Connor  v.  Woodward,  6  P.  R.  223;  Sale  with- 
Hc Alpine  v.   Young,  2  Chy.   Ch.  85,   171;  nor   can  the  vendor,  or  a  out  reserve 
puffer,  bid,  unless  the  right  to  bid  is  expressly  reserved  in  the  condi- 
tions of  sale.     And  where  the  right  to  bid  is  limited  to  one  or  more  Vendor,  or 
bids,  the  vendor  may  not  exceed  it.     And  where  the  sale  is  subject  puffer  may 
to  a  reserved  bid,  a  puffer  cannot  also  be  employed:  see  Rule  722;notbid- 
but   where   a   stranger,   at   the   instance   of  the  mortgagor,    made  a 
fictitious  bid  at  a  sale  of  the  mortgaged  property  under  a  judgment 
of  the  Court,  it  was  held  that  a  purchaser  could  not  avoid  the  sale 
on  the  ground  that  he  had  been  thereby  induced  to  bid  more  than  he 
otherwise  would:  Union  Bank  v.  Munster,  37  Ch.  D.  51;  57  L.  T.  877. 

Where  the  sale  is  without  reserve,  but  the  vendor,  after  a  bid  has 
been  made,  withdraws  the  property  from  sale,  the  highest  bidder 
may,  nevertheless,  apply  to  be  declared  the  purchaser:  Me  Alpine  v. 
Young,  supra.  It  would  seem  that  such  an  application  should  be  made 
in  the  first  place  to  the  Master  to  report  on  the  sale,  and  if  he  refuses 
to  report  the  highest  bidder  the  purchaser,  an  appeal  would  lie  from 
him  to  the  Court  in  the  ordinary  way:  see  Rule  771.  In  McAlpine  v. 
Young,  the  application  appears  to  have  been  made  in  Chambers  in 
the  first  instance. 

Where  the  auctioneer  has  accepted  the  bid  of  a  vendor,  or  puffer,  Accept- 
who  had  no  right  to  bid,  and  declared  him  the  purchaser,  it  would  fuyfiidbid 
seem  that  the  highest  bidder  lawfully  bidding,  would  be  entitled  to 
set  aside  the  sale,  and  have  himself  declared  the  purchaser. 

The  agreement  to  be  signed  by  the  purchaser  should  identify  the  Contract, 
property  purchased,  by  reference  to  the  particulars  and  conditions  of 
sale,  and  should  in  other  respects  be  a  sufficient  agreement  to  satisfy 
the  requirements  of  the  Statute  of  Frauds;  but  it  is  possible  that  a 
contract  upon  a  sale  by  the  Court  might  be  enforced  though  these 
formalities  had  not  been  complied  with:  see  Daniel's  Pr.,  6th  ed.. 
1104. 

The  purchaser  should  sign  his  name,  and  his  address  and  quality  Contract, 
should  also  be  stated.     If  his  signature  is  not  plain,  or  initials  are  h.ow  to  be 
used,  it  is  desirable  that  a  note  of  his  full  name  should  be  written  ats:guod' 
the   foot.      Where   any   person   purchases   as   agent    for   another,    it 
should  be  so  expressed  in  the  signature,  otherwise  he  will  be  treated 
as  the  purchaser,  unless  an  affidavit  showing  the  fact  to  be  other- 
wise, is  produced  on  the  settlement  of  the  report  on  sale:  see  Danl. 
Pr.,  6th  ed.,  1083. 

The  auctioneer  has  authority  to  sign  the  contract  for  the  purchaser 
but  he  must  sign  it  at  the  time  of  the  sale,  he  cannot  do  so  after- 
wards, nor  can  he  delegate  the  authority  to  sign  for  the  purchaser  to 
his  clerk  or  any  other  person:  Bell  v.  Balls,  76  L.  T.  254. 

729.    The  deposit  shall  be  paid  to  the  vendor,  if  pre-  Deposit  at 
sent,  or  if  not,  to  his  solicitor,  at  the  time  of  sale,  and  shall  to  be  paid, 
forthwith  be  paid  by  him  into  Court,  in  the  name  of  the 
purchaser.     Con.  Rule  102  amended. 

Taken  from  Chy.  O.  385. 

If  the  solicitor  for  the  vendor  neglects  to  pay  the  deposit  into  Court,  Solicitor 
he  may  be  compelled  to  do   so  by  order,  on  application  of  the  pur-  neglecting 
chaser:  Crooks  v.  Glenn,  1  Chy.  Ch.  354.     And  where  he  neglected  to  d°  P^111 
pay  in  the   deposit,   and   in   consequence  of  his  not  having  done  so  liability  of. 
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default  of 
purchaser, 
deposit  is 
forfeited. 


Rule  729.  the  judgment  was  not  in  the  hands  of  the  Accountant,  so  that  the 
purchaser  could  not  obtain  a  direction  to  pay  in  the  balance  of  his 
purchase  money,  the  solicitor  was  ordered  to  pay  the  interest  which 
would  have  accrued  on  the  whole  purchase  money,  if  the  money  had 
been  duly  paid  into  Court:  Smith  v.  Dunn,  3  C.  L.  T.  217. 

Where  the  deposit  was  paid  by  the  auctioneer  to  one  of  a  firm  of 
solicitors  having  the  conduct  of  the  sale,  who  misappropriated  it,  the 
other  members  of  the  firm  were  held  liable  for  it:  Biggs  \.  Bree, 
45  L.  T.  648;  46  L.  T.  8;  and  see  Thompson  v.  Robinson,  15  Ont.  662; 
16  Ont.  App.  175. 

The  client  of  the  solicitor  making  default  is  responsible  to  the  other 
parties  to  the  action  for  his  misfeasance:  Mulkins  v.  Clarke,  11  P.  It. 
350;  but  an  auctioneer  who  pays  the  deposit  to  the  solicitor  pursuant 
to  the  conditions  of  sale  is  discharged  from  liability:  Brown  v.  Fair- 
brother,  59  L.  T.  822.  Where  at  a  sale  out  of  Court  by  a  mortgagee 
he  had  accepted  a  cheque  for  the  deposit  which  proved  bad,  and  the 
sale  fell  through  in  consequence  of  the  purchaser  turning  out  to  be 
worthless,  it  was  held  that  the  mortgagee  was  nevertheless  entitled 
to  add  the  costs  of  the  auction  sale  to  his  debt:  Farrer  v.  Lacey,  31 
Ch.  D.  42;  50  L.  T.  121. 

If  sale  goes  Where  the  sale  is  not  completed  through  the  default  of  the  pur- 
chaser, he  forfeits  his  deposit  to  the  vendor:  Rosenberg  v.  CooUe,  8  Q. 
B.  D.  162;  Whelan  v.  Couch,  26  Gr.  74;  Tilt  v.  Knapp,  9  P.  R.  314; 
Re  Hornibrook,  12  P.  R.  591;  even  though  there  be  no  stipulation  to 
that  effect:  Ex  parte  Barrell,  Re  Parnell,  L.  R.  10  Chy.  512;  Dunn  v. 
Fere,  19  W.  R.  151;  and  see  Howe  v.  Smith,  50  L.  T.  573;  Cation  v. 
Bennett,  26  Ch.  D.  161;  51  L.  T.  70;  and  even  though  specific  per- 
formance is  refused:  Scott  v.  Alvarez,  1895,  2  Ch.  603;  73  L.  T.  4:5. 
And  this  is  so,  even  where  the  contract  is  invalid,  and  could  not  be 
legally  enforced:  Thomas  v.  Brown,  35  L.  T.  247;  but  see  Casson  v. 
Roberts,  31  Beav.  613;  or  where  there  is  a  defect  in  the  vendor's  title. 
which  the  purchaser  is  precluded,  by  the  conditions,  from  objecting 
to:  Rosenberg  v.  Cooke,  supra;  nor  can  it  be  recovered  though  the 
purchaser  shows  that  the  title  is  bad,  where  he  has  bought  subject 
to  a  condition  which  precludes  him  from  objecting  to  the  title:  Scott 
v.  Alverete,  supra;  and  where  a  good  holding  title  is  shewn,  but 
not  one  which  the  Court  would  force  on  a  purchaser,  if  the  pur- 
chaser refuses  to  complete,  he  cannot  under  such  circumstances 
recover  the  deposit:  Re  Turner  d-  Thomas,  88  L.  T.  Jour.  81. 

The  deposit  is  only  recoverable  where  there  is  a  breach  of  contract 
by  the  vendor:  76.,  and  see  Corrall  v.  Cattell,  4  M.  &  W.  734. 

A  deposit  which  has  been  forfeited  for  default  of  the  purchaser 
cannot  be  recovered  back  on  the  ground  that  upon  a  re-sale  of  tin- 
property  a  fatal  defect  in  the  title  was  discovered:  Soper  v.  Arnold, 
35  Ch.  D.  384;  14  App.  Cas.  429. 

But  where  a  sale  has  been  improperly  conducted  and  the  purchaser 
has  notice  that  such  is  the  case,  he  may  refuse  to  carry  out  the 
purchase  and  recover  his  deposit:  Locking  v.  Halstead,  16  Ont.  32. 

Though  the  vendor's  solicitor  is  entitled  to  his  costs  of  receiving 
the  deposit  on  sale,  and  paying  it  into  Court,  out  of  the  fund,  he  must 
look  to .  the  purchasers  for  his  costs  of  receiving,  and  paying  into 
Court  any  other  instalments  of  the  purchase  money,  which  it  is 
their  duty  to  pay  into  Court:  Re  Robertson,  24  Gr.  5 .".">. 

In  England  the  auctioneer,  or  solicitor,  appointed  to  receive  the 
deposit,  is  required  to  give  security  duly  to  account  therefor:  Danl. 
Pr.,  6th  ed.,  1080.  But  this  has  not  been  customary  in  Ontario. 


Costs  of 
paying  in 
purchase 
money. 
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In   sales  out  of   Court,  a  vendor's  solicitor,  who  has  received  a  Rules 
deposit  of  the  purchase  money,  and  applied  it  on  account  of  his  costs  730,  731. 
due  by  his  client,    cannot  be  made  to  refund  it  at  the  suit   of  the 
purchaser:  Ellis  v.  Ooulton,  1893,  1  Q.  B.  350. 

73O.    After  the   sale    is    concluded,    the    auctioneer,  Affidavit  of 
where  one  is  employed,  shall  make  an  affidavit  according  or  certm- 
to  Form  No.  22;  and  where  no  auctioneer  is  employed,  Master  of 
the  Master  or  his  Clerk  shall  certify  to  the  like  effect  the  'lie.11  °£ 
result  of  the  sale.     Con.  Rule  103. 

Taken  from  Chy.   O.  386. 

For  form  of  affidavit  of  auctioneer,  see  Leggo's   Forms,  2nd  ed., 
No.  947. 

The  report  on  sale  shall  be  according  to  Form  Report 
86.     Con.  Rule  104. 


Taken  from  Chy.  O.  387. 

The  solicitor  having  the  conduct  of  the  sale  usually  takes  the  neces- 
sary steps  to  procure  the  report  on  sale;  but  it  would  seem  that  a 
purchaser  may  himself  take  out  the  report  on  sale,  and  get  it  con- 
firmed where  he  is  the  sole  purchaser:  Crooks  v.  Glenn,  1  Chy.  Ch.  354; 
or  scnible,  he  may  take  a  separate  report  as  to  his  own  purchase 
where  he  is  not  the  sole  purchaser. 

The  confirmation  of  a  sale  may  be  opposed  before  the  Master,  and  Opposing 
the  sale  disallowed,  on  grounds  which  would  justify  a  motion  to  set  sale  before 
it  aside:  Beaty  v.  Radenhurst,  3  Chy.  Ch.  344;  Rodgers  v.  RvdgCirs,  13     ' 
Gr.  143. 

A  motion  to  confirm  a  sale  will  not  be  entertained  in  Chambers.  Opposing 


where  an  irregularity  has  occurred,  unless  the  sale  has  been  approved  , 

of  by  the  Master:  Thomas  v.  McCrae,  2  Chy.  Ch.  456;  and  see 


v.  Colbert,  II.,  455.  Where  the  Master's  directions  have  not  been 
observed,  the  party  having  the  conduct  of  the  sale  will  have  to  shew, 
at  his  own  expense,  that  no  person  interested  has  been  injured  by 
the  non-observance  of  the  direction,  otherwise  the  Master  will  not 
confirm  the  sale:  Royal  Canadian  Dank  v.  Dennis,  4  Chy.  Ch.  68. 

Where   some   person  not  having  authority  to  bid,   has  improperly  Where  a 
bid   and   been   declared    at   the   auction   the   purchaser,    the   Master  party  bid- 
should  not  declare  the  sale  void,  but  should  report  the  sale,  stating  becoming 
the  facts  as  to  the  improper   bid;  and  it  is  then  open   to  the  other  the  pur- 
parties  to  move  to  have  the  property  again  put  up  for  sale,  at  the  chaser 
expense  of  the  party  so  bidding  improperly,  and  holding  him  to  his  rjght'to 
purchase  if  no  higher  price  is  realized:  Craicford  v.  Boyd,  6  P.  R.  278.  bid. 
note  p.  280;  or  the  purchaser  may,  on  notice  to  all  parties  interested. 
move  to  confirm  the  sale  to  him.     When  the  person  so  bidding  has 
also  had  the  conduct  of  the  sale,  the  sale  will  not  as  a   general  rule 
be  confirmed,  if  any  party  objects. 

Until  confirmation  of  the  report  on  sale,  the  property  is  at  the  risk  Until  con- 
of  the  vendor,  and  in  the  event  of  fire,  the  loss  occasioned  thereby  firmation 
must  fall  on  him:  Stephenson  v.  Bain,  8  P.  R.  166,  258;  S.  C.,  16  C.^^ 
L.  «T.  15,  115;  but  as  to  sales  out  of  Court:  see  Rayner  v.  Preston,  43  property 
L..  T.  18;  S.  C.,  in  Appeal,  44  L  T.  787;  18  Ch.  D.  1;  Gill  v.  Canada  at  risk  cf 
Fire  and  Marine  Insurance  Co.,  1  Ont.  341;  Castellain  v.  Preston,  8  Q.  vendor' 
B.  D.  614;  46  L.  T.  569;  19  C.  L.  J.  143;  49  L.  T.  29. 
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Rule  732. 

Sale  may 
be  object- 
ed to  on 
motion. 


Motion  to 
''  open  bid- 
dings," 
when 
made. 


Grounds 
on  which 
motion 
may  be 
made. 


Purchaser 
as  secret 
trustee. 


Purchaser 
by  next 
friend  of 
party 
having 
conduct. 

Mere  irreg- 
ularity not 
sufficient 
ground  to 
set  aside 
sale. 


Misstate- 
ments  in 
advertise- 
ments 
may  be. 


732.  Objection  to  the  sale  shall  be  by  motion  to  the 
Court  or  a  Judge  to  set  aside  the  same;  and  notice  of  the 
motion  shall  be  served  upon  the  purchaser,  and  on  the 
other  parties.  The  biddings  shall  [be]  opened  only  on  spe- 
cial grounds,  whether  the  application  is  made  before  or 
after  the  report  is  confirmed.  Con.  Rule  105. 

Taken  from  Chy.  O.  388. 

The  motion  to  set  aside  the  sale,  or  open  the  biddings,  must  gener- 
ally be  made  before  the  confirmation  of  the  report,  but  see  Richer  v. 
Ricker,  27  Gr.  576,  and  S.  C.,  in  appeal,  7  Ont.  App.  282.  Formerly, 
a  mere  offer  to  give  an  increased  price  was  sufficient  ground  for  open- 
ing the  biddings,  but  this  is  no  longer  the  case:  Roberta  v.  Durie,  1 
Chy.  Ch.  211;  now,  special  grounds  affecting  the  validity  of  the  sale, 
must  be  established:  Creswick  v.  Thompson,  6  P.  R.  52;  and  the  fact 
that  the  purchaser  is  one  of  the  parties  to  the  suit  makes  no  differ- 
ence in  the  rule:  Mitchell  v.  Mitchell,  6  P.  R.  232;  and  it  applies  to 
sales  by  tender,  or  private  contract:  Re  Bartlett,  Newman  v.  Hook,  44 
L.  T.  17.  Great  delay,  is  an  answer  to  such  an  application,  unless 
misconduct  is  shewn  on  the  part  of  the  purchaser:  Crooks  v.  Crooks, 
2  Chy.  Ch.  29.  The  fact  that  property  was  suffered  to  be  knocked 
down  at  an  under-value  to  a  son  of  the  testator,  under  the  belief 
that  he  was  bidding  for  himself,  when  in  fact  he  had  been  employed 
by  a  third  person  to  bid  for  him,  was  held  sufficient  to  warrant 
a  re-sale:  Rodyers  v.  Rodgers,  13  Gr.  143;  and  see  Re  Follis,  Kilbourn 
v.  Coulter,  6  P.  R.  160;  and  where  a  vendor  has  a  secret  understand- 
ing with  the  purchaser  of  the  property  that  the  purchaser  is  to  re-sell 
it  to  the  vendor,  the  sale  will  be  set  aside  though  no  fraudulent  intent 
be  proved:  see  Re  Postlethicaite,  Postletihicaite  v.  Rideman,  59  L.  T. 
58;  but  this  decision  was  subsequently  reversed  on  appeal  owing  to 
the  great  lapse  of  time:  S.  C.,  60  L.  T.  514. 

But  the  fact  that  a  defendant  was  prevented  from  bidding,  by 
promises  made  by  the  purchaser  to  give  him  the  benefit  of  the  pur- 
chase, is  no  ground  for  opening  the  biddings,  such  fact,  if  established, 
would  constitute  the  purchaser  a  trustee,  and  the  trust  must  be  estab- 
lished by  action:  Brock  v.  Saul,  2  Chy.  Ch.  145. 

Where  the  next  friend  of  a  plaintiff  who  had  the  conduct  of  the  sale, 
had  bid  without  authority,  a  re-sale  was  ordered,  the  next  friend 
being  held  to  his  purchase  in  case  a  greater  price  could  not  be 
obtained,  and  was  ordered  to  pay  the  costs:  Crawford  v.  Boyd,  6  P. 
R.  278;  and  see  Ramsay  v.  McDonald,  8  P.  R.  283. 

The  existence  of  mere  irregularities  in  the  proceedings  prior  to  the 
sale,  does  not  affect  the  validity  of  the  sale  as  against  a  liona  fide 
purchaser:  Dickey  v.  Heron,  1  Chy.  Ch.  149;  Citnn  v.  Doblc,  !.">  <ir. 
655;  Shaw  v.  Crawford,  4  Ont.  App.  371;  McLean  v.  Grant,  20  Gr.  76; 
Collins  v.  Denison,  2  Chy.  Ch.  465. 

Where  a  sale  took  place  after  an  order  had  been  made  staying  it. 
but  of  which  the  auctioneer,  and  the  purchaser,  had  no  notice,  the 
Court  refused,  after  confirmation  of  the  report,  to  set  aside  the  sale: 
Freehold  Building  Society  v.  Choate,  3  Chy.  Ch.  444. 

But  where  through  a  mis-statemont  in  the  advertisement,  the  pro- 
perty was  knocked  down  at  an  under-valne.  and  loss  than  the  pur- 
chaser himself  would  have  otherwise  given,  a  re-sale  was  ordered: 
.IIHII-H  v.  Clarke,  1  Gr.  368.  But  it  would  scorn  that  if  the  purchaser 
without  any  misrepresentation,  or  undue  concealment,  by  the  vendor, 
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gets  a  less  benefit  from  his  purchase  than  he  expected,  that  would  be  Rule  733. 
no  ground  for  relieving  him  from  his  contract:  James  v.  Freeland,  £> 
Gr.  302;  Commercial  Bank  v.  Mcdonnell,  7  Gr.  323.  Where  the  pro- 
perty offered  for  sale  was  described  as  held  under  a  lease,  when  in 
fact  it  was  held  under  an  under-lease,  that  was  held  to  be  such  a  mis- 
description  as  entitled  the  purchaser  to  a  rescission  of  the  contract: 
see  Broom  v.  Phillips,  74  L.  T.  459.  Misrepresentations  in  the  ad- 
vertisement as  to  facts  visible  to  the  eye,  amounting  to  mere  ex- 
aggeration, do  not  warrant  a  release  of  the  purchaser  from  his 
contract:  Crooks  v.  Davis,  6  Gr.  317;  but  see  Stammers  v.  O'Donohoe, 
28  Gr.  207;  8  Ont.  App.  161;  II  S.  C.  R.  358;  Gale  v.  Hubert,  6  Gr. 
312;  and  see  Rule  733,  notes. 

Where  land  was  stated  in  the  advertisement  to  be  in  the  occupation 
of  a  tenant  at  a  yearly  tenancy,  but  before  the  sale  the  tenant  had 
written  intimating  his  intention  of  giving  up  the  land,  but  the  letter 
being  written  before  the  proper  time  for  giving  such  notice  the  vendor 
had  answered,  "  you  will  of  course  send  me  a  formal  notice  at  the 
right  time,"  and  after  the  sale  the  tenant  gave  the  formal  notice;  it 
was  held  that  the  non-disclosure  of  the  previous  correspondence  did 
not  entitle  the  purchaser  to  rescind:  Davenport  v.  Charsley,  54  L. 
T.  372. 

738 .  At  any  time  after  the  confirmation  of  the  report  After  con- 

J  1  .  ,  ,    .  flrmation 

the  purchaser  may  pay  his  purchase  money  and  interest,  of  report, 
if  any,  or  the  balance  thereof,  into  Court  without  further  mUarypayer 
order,  upon  notice  to  the  party  having  the  conduct  of  the  chaleur 
sale ;  and  when  he  is  entitled  to  be  let  into  possession  he  ^ 
may,  if  possession  is  wrongfully  withheld  from  him,  pro- 
ceed at  his  own  expense  to  obtain  an  order  against  the 
party  in  possession  for  the  delivery  thereof  to  him,  or  may  HOW  ob- 
call  upon  the  vendor  to  cause  possession  to  be  delivered  to  session.8" 
him.    Con.  Kule  106. 
Taken  from  Chy.  O.  389. 

Payment    of   Purchase   Money. — Where   the   purchaser    makes  Default  in 
default  in  paying  his   purchase  money  into   Court   pursuant  to  the  payment  of 
conditions  of  sale,  the  vendor  may  move  to  compel  him  to  pay  in  the^^ey86 
amount  overdue,   and   in   default   of  payment,   for   a   re-sale  of  the  effect  of. 
property. 

The  deposit  paid  at  the  sale,  is  to  be  paid  into  Court:  see  Rule  729.  Deposit  at 
When  the  plaintiff's  solicitor  makes  default  in  paying  in  the  deposit,  Paid  intcf 
the  other  parties   interested  in  the  purchase   money  will  not  suffer  Court, 
thereby,  but  the  plaintiff's  share  will  be  charged  with  the  amount  of 
the  defalcation:  Hulkins  v.  Clarke,  22  C.  L.  J.  267;  11  P.  R.  350. 

Where,  by  the  conditions  of  sale,  the  purchase  money  is  payable  Payment 
into  Court,  payment  to  the  solicitor  of  the  party  entitled  to  it,  is  not  °*  Pur~ 
a   good   payment,    and    is   therefore   no   ground   for   dispensing   with  ^^ey  to 
payment  of  it  into  Court:  Blackburn  v.  Sheriff,  1  Chy.  Ch.  208;  except  solicitor 
upon  the  production  of  the  written  consent  of  all  parties  beneficially  when  nota. 
interested   duly   verified;   but    where   the   deposit   is    payable   to   the dlscharge' 
vendor,  payment  to  his  solicitor  as  his   agent  is   sufficient:  Ellis  v. 
Goulton,    1893,    Q.    B.    350.      Where   the   vendor's    solicitor    receives 
purchase  money,  which  the  purchasers  are   bound  to  pay  in   Court, 
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Rule  733.  the  expense  of  payment  in,  must  be  borne  by  the  purchasers,  the 
estate,  or  fund,  is  not  chargeable  with  such  costs:  Re  Robertson,  24 
Gr.  555. 

Payment  of     But  the  purchaser   will  not  be  compelled  to  pay  in  his   purchase 

u^uey'not  money  unless  he  has  accepted  the  title:  Crooks  \.  Street,  1  Chy.  Ch. 

•compelled   95;  Street  v.  Hallett,  6  P.  R.  312;  McDerm.id  v.  McDermid,  8  P.  R.  28; 

until  title    15  c.  L.  J.  136;  Ellicood  v.  Pierce,  1  P.  R.  427;  or,  has  waived  the 

accepted.     right  to  investigate  the  title,  by  delay:  Ontario  Bank  v.  Sirr,  6  P.  R. 

216;  or  by  taking  possession:  Patterson  v.  Robb,  6  P.  R.  114;  and  see 

Crooks  v.  Glenn,  8  Gr.  239;  O'Keefe  v.  Taylor,  2  Gr.  305. 

But  possession  may  be  taken  in  accordance  with  the  contract,  under 
circumstances  not  amounting  to  a  waiver,  or  acceptance  of  title:  see 
Micheltree  v.  Irvine,  13  Gr.  537;  Darby  v.  Greenleeis,  11  Gr.  351; 
Wardell  v.  Trcnouth,  24  Gr.  465.  Merely  obtaining  the  keys  of  u 
building  for  the  purpose  of  viewing  the  premises,  is  not  a  taking  pos- 
session: People's  Loan  Co.  v.  Bacon,  27  Gr.  294. 

Deposit  If  the  purchaser  makes  default  a  re-sale  may  be  ordered  and  the 

defaulting  purchaser  may  be  ordered  to  pay  any  deficiency:  Re  Horni- 
brook,  12  P.  R.  591;  Noble  v.  Edwards,  5  Ch.  D.  378.  In  the  event  of 
a  re-sale  being  ordered  by  reason  of  the  default  of  the  purchaser,  in 
the  absence  of  any  condition  to  the  contrary,  under  the  standing 
conditions  of  sale,  Form  85,  his  deposit  and  all  other  payments  on 
account  are  forfeited  and  cannot  be  recovered  by  him,  even  though 
the  property  should  realize  a  larger  price  on  the  re-sale:  Tilt  v.  Knai>p, 
9  P.  R.  314;  2  C.  L.  T.  597;  Ex  parte  Barrell,  L.  R.  10  Chy.  512; 
Thomas  v.  Brown,  35  L.  T.  237;  Rosenberg  v.  Cook,  8  Q.  B.  D.  1G2; 
and  see  Whclan  v.  Couch,  26  Gr.  74;  Collins  v.  Stinson,  10  Q.  B.  D. 
142;  48  L.  T.  828;  but  see  Casson  v.  Roberts,  31  Beav.  613;  and  a 
purchaser  who  has  forfeited  his  deposit  by  default,  is  not  entitled  to 
recover  it,  in  the  event  of  the  title  proving  bad  on  a  subsequent  re- 
sale of  the  property:  Soper  v.  Arnold,  35  Ch.  D.  384;  56  L.  T.  330; 
37  Ch.  D.  96;  57  L.  T.  747;  14  App.  Cas.  429;  61  L.  T.  702. 

€oets  of  re-     The  costs  of  the  re-sale,  and  also  any  deficiency  on  the  subsequent 
sale  and    ,  gaje)   are  ajgo   usuaiiy   ordered    to   be   borne   by   the    defaulting   pur- 
how  borne,  chaser:  Re  Hornibrook,  12  P.  R.  591;  but  where  the  land  sold  at  an 
advance,  and  the  profit  was  more  than  sufficient  to  cover  the  costs  of 
the  re-sale,  the  defaulting  purchaser  was  relieved  from  the  payment 
of  the  latter  costs:  Tilt  v.  Knapp,  supra;  Ontario  Bank  \.  Sirr,  6  P. 
R.  277. 

nterest  on      Interest     on     Purchase     Money. — Rents     and     Profits.— The 

mrchase  liability  of  the  purchaser  for  interest,  depends  on  the  terms  of  the 
fronfwhat  contract  of  sale:  Re  Dingman  <£  Hall,  17  Ont.  App.  398.  In  the 
time  pay-  absence  of  any  special  stipulation  in  the  contract,  it  would  seem  that 
able.  tne  liability  to  pay  interest  commences  on  the  day  fixed  by  the  con- 

tract for  completion  of  the  contract,  from  which  time  the  purchaser 
also  becomes  entitled  to  possession,  and  to  all  rents,  and  profits, 
subsequently  accruing:  Esdaile  v.  StepJienson,  1  S.  &  S.  122;  People's 
Loan  Co.  v.  Bacon,  27  Gr.  at  p.  301;  Vanzant  v.  Burke,  38  U.  C.  Q.  B. 
104;  but  see  Harrison  v.  Joseph,  8  P.  R.  293.  But  where  the  contract 
provided  for  payment  of  the  purchase  money  by  instalments,  but 
was  silent  as  to  the  time  when  possession  should  be  given,  the 
purchaser  was  held  entitled  to  the  rents,  and  profits,  from  the  date 
of  the  contract:  Brady  v.  Kerndii.  6  P.  R.  262.  A  purchaser  is 
entitled  to  a  proper  proportion  of  all  rents  paid  to  the  vendor  in 
advance:  Liscombe  v.  Gross,  6  P.  R.  271. 
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Where  the  contract  provides  for  payment  of  interest  in  the  event  Rule  733. 
of  any  delay  in  completion  not  attributable  to  the  vendor,  the  pur- 
chaser cannot  relieve  himself  from  liability  to  pay  interest  by 
depositing  the  money  in  a  bank  on  notice  to  the  vendor:  Re  Riley  to 
Sbreatfield,  34  Ch.  D.  38(3;  56  L.  T.  48;  Re  Dingman,  £  Hall,  supra; 
but  where  delay  arises  attributable  to  the  vendor,  the  purchaser 
may  relieve  himself  from  the  payment  of  interest  beyond  what  the 
money  earns,  by  depositing  it  in  a  bank  on  notice  to  the  vendor;  but 
the  deposit  must  be  made  to  a  separate  and  not  to  his  general 
account:  Stevenson  v.  Davis,  21  Ont.  642;  19  Out.  App.  591,  this  case 
was  varied  by  the  Supreme  Court,  but  not  on  this  point:  23  S.  C. 
R.  629. 

A  delay,  caused  by  the  vendors  having  made  a  bona  fi-de  mistake  as 
to  the  origin  of  their  title,  was  held  not  to  be  caused  by  wilful  delay 
on  their  part,  the  real  cause  of  the  delay  being  the  purchaser's  in- 
ability to  find  his  purchase  money:  Mayor  of  London  v.  Tubbs,  1894, 
2  Ch.  524;  70  L.  T.  719;  so  also  delay  occasioned  by  the  time  occupied 
in  remedying  a  defect  in  the  title,  which  was  not,  and  could  not 
be,  known  to  the  vendor  at  the  time  of  entering  into  the  contract: 
Re  Woods  d  Leicw,  1898,  1  Ch.  433;  78  L.  T.  250,  665. 

But  a  vendor  has  been  held  to  be  guilty  of  wilful  delay,  where, 
knowing  the  facts,  he  has  named  too  short  a  time  for  the  completion 
of  the  contract:  Re  Eetling  &  Merton,  1893,  3  Ch.  269;  68  L.  T.  749; 
69  L.  T.  266. 

A  stipulation  for  payment  of  interest,  notithstanding  any  delay  In 
the  completion  of  the  contract,  does  not  entitle  a  vendor  to  interest 
during  delays  in  completion  created  by  himself,  or  through  an  in- 
effectual attempt  to  rescind  the  contract,  the  purchaser  being  out  of 
possession  and  the  rents  not  being  equal  to  the  interest:  Hayes  v. 
Elmsley,  21  Ont.  562;  19  Ont.  App.  291  (this  case  was  subsequently 
reversed  by  the  Supreme  Court,  23  S.  C.  R.  623,  but  not  on  this 
point):  Re  Young  &  Harston,  31  Ch.  D.  at  p.  174;  see  also  Stevenson 
v.  Davte,  21  Ont.  642,  supra. 

Where  a  contract  provided  that  the  vendor  should  be  entitled  to 
the  rents  and  profits  up  to  completion,  and  part  of  the  property 
consisted  of  a  quarry,  which  was  under  lease,  it  was  held  that  the 
vendor  was  entitled  to  the  rent  payable  under  the  lease,  and  that  it 
could  not  be  treated  as  purchase  money  for  part  of  the  corpus  of  the 
property:  Leppington  \.  Freeman,  66  L.  T.  357. 

The  liability  of  the  purchaser  to  pay  interest,  may,  in  the  absence  Liability  of 
of  express  stipulation  as  to  the  payment   of  interest:  Re  Thompson,  inirchaser 
Biggar  v.  Dickson,  2  Chy.  Ch.  196,  be  qualified  by  delay  on  the  part  of  qualified 
the  vendor,  either  in  making  title,  or  giving  possession.     In  such  a  vendor^  °* 
case  interest  will  not  begin  to  run  until  the  purchaser  could  safely  making 
have  taken   possession,    and   a   difficulty  respecting   the  conveyance,  title. 
may  justify  his  not  taking  possession:  Rae  v.  Oeddes,  3  Chy.  Ch.  404; 
Re ' McLean  d  Walter,  19  Ont.  161;  Re  Hetling,  1893.  3  Ch.  269;  68  L. 
T.  749;  69  L.  T.  266;  and  see  Re  Wilsons,  etc.,  1894,  3  Ch.  546;  71  L. 
T.  388.    Where  there  are  several  parcels  included  in  the  purchase, 
possession  cannot  be  safely  taken  of  any  until  the  title  is  made  to  all: 
Laird  v.  Paton,  7  Ont.  137;  20  C.  L.  J.  385;  so  also  the  liability  of  a 
purchaser  for  the  payment  of  interest  may  be  qualified  by  the  delay  of 
the  vendor  in  delivering  the  conveyance:  Stevenson-  v.  Davis,  21  Ont. 
642.  judgment  of  Armour,  C.J.,  which  was  affirmed  by  the  Supreme 
Court,  23  S.  C.  R.  629;  and  even  where  the  purchaser  has  entered 
into  possession  he  may  be  entitled  to  compensation  for  the  damages- 
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Rule  733.  he  sustains  in  keeping  his  purchase  money  idle,  owing  to  the  delay  of 
the  vendor  in  delivering  the  conveyance:  Ib.  The  measure  of  such 
damages,  is  the  excess  of  interest  payable  on  the  purchase  money, 
over  and  above  the  net  rental  of  the  property  in  the  condition  it  was 
in  when  the  purchaser  entered  into  possession:  Ib.  Where  the  pro- 
perty is  unproductive,  the  purchaser  may,  where  the  completion  of 
the  contract  is  delayed  by  the  vendor,  be  exonerated  from  payment 
of  interest;  where  it  is  productive,  but  the  rents  and  profits,  are  less 
than  the  interest,  the  vendor  may  be  allowed  to  retain  the  rents,  etc., 
and  the  purchaser  may  be  relieved  from  paying  interest;  and  where 
the  rents  exceed  the  interest,  the  purchaser  may,  notwithstanding 
the  delay,  be  ordered  to  pay  interest  from  the  date  fixed  for  com- 
pletion, taking  the  rents  and  profits:  Bank  of  Montreal  v.  Fox,  6  P.  R. 
217;  The  People's  Loan  Co.  v.  Bacon,  27  Gr.  294;  unless  the  delay  is 
attributable  to  the  vendor:  Hayes  v.  Elmslcy,  21  Ont.  562;  23  S.  C.  R. 
623. 

Growing  crops  on  the  land  at  the  time  of  sale  pass  to  the  pur- 
chaser, unless  expressly  excepted  in  the  conditions  of  sale:  McDowall 
v.  Phippen,  1  Ont.  143;  Hanson  v.  Hanson,  10  P.  R.  155;  20  C.  L.  J. 
33;  and  he  is  entitled  to  compensation  if  they  are  removed  before  he 
gets  possession:  Ib. 

A  mortgagor  after  default  cannot  give  a  chattel  mortgage  on  his 
growing  crops  so  as  to  defeat  the  right  of  his  mortgagee  thereto: 
Bloomfield  v.  Hellyer,  22  Ont.  App.  232;  and  even  before  conveyance 
a  purchaser  may  apply  to  the  Court  to  restrain  parties  bound  by  the 
sale  from  exercising  even  a  legal  right  to  his  prejudice  as  purchaser: 
Re  Powers,  63  L.  T.  626. 


Growing 
crops,  pur. 
chaser  en- 
titled to. 


Rescission 
Of  contract 


money. 


Where  the  purchaser  pays  his  purchase  money,  and  is  let  into 
possession,  but  upon  a  reference  it  is  found  that  a  good  title  cannot 
be  made,  and  the  contract  is  rescinded,  the  purchaser  is  bound  to  re- 
deliver  possession  on  being  repaid  his  purchase  money,  and  if  he 
insists  on  interest  on  the  purchase  money,  he  must  submit  to  account 
for  the  rents  and  profits:  Simmers  v.  Erb,  21  Gr.  289;  and  see  Turley 
v.  Evans,  13  C.  P.  214. 

Interest  on  Where  a  purchaser  is  let  into  possession,  pending  an  investigation 
purchase  of  title,  he  is  bound  to  pay  interest,  although  the  possession  extend 
beyond  six  years:  see  Birch  v.  Joy,  3  H.  L.  C.  565,  where  the  pur- 
chaser was  in  possession  forty  years  before  the  completion,  and  the 
agreement  provided  that  interest  should  not  run  until  the  completion 
of  the  contract,  see  also  Toft  v.  Stevenson,  5  D.  M.  &  G.  735;  but  it 
would  seem  that  no  more  than  six  years  arrears  can  be  recovered  as 
against  the  land:  Airey  v.  Mitchell,  21  Gr.  510,  overruling  on  this 
point,  Great  Western  Ry.  Co.  v.  Jones,  13  Gr.  355;  but  where  the 
purchaser  dies,  and  no  intervening  incumbrance  exists,  in  order  to 
prevent  circuity  of  action,  the  full  amount  may  be  recovered  even 
against  the  land:  Airey  v.  Mitchell,  supra;  Eoweren  v.  Bradburn,  22 
Gr.  96. 


Mortgage 
parol  evi- 
dence 
admitted 
to  show 
terms  of. 
Delivery  of 
possession 
to  pur- 
chaser, 
effect  of. 


Where  the  contract  provided  for  giving  a  mortgage  to  secure  part 
of  the  purchase  money,  but  omitted  to  state  that  the  mortgage  was  to 
bear  interest,  parol  evidence  to  show  that  that  was  the  real  under- 
standing of  the  parties  was  admitted:  Gould  v.  Hamilton,  5  Gr.  192. 

Delivery  of  Possession. — Where  the  conditions  of  sale  provide 
that  possession  may  be  taken  by  the  purchaser  without  waiving  his 
right  to  investigate  the  title,  he  may  take  possession  without  waiving 
his  right:  Bolton  v.  School  Board,  7  Ch.  D.  766;  but  in  the  absence 
of  any  such  condition,  if  a  purchaser  at  a  sale  under  a  judgment, 
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enters  into  possession  without  the  sanction  of  the  Court,  he  may  be  Rule  733. 
held  to  have  accepted  the  title:  Danl.  Pr.,  6th  ed.,  1093,  and  at  any 
rate  may  be  ordered  to  pay  his  purchase  money  into  Court,  notwith- 
standing his  objecting  to  the  title:  Patterson  v.  Robb,  G  P.  R.  114; 
but  where,  after  a  purchaser  had  taken  possession,  the  vendor's 
solicitor  delivered  an  abstract  of  title  and  answered  requisitions,  it 
was  held  that  the  vendor  had  waived  the  right  to  treat  the  taking  of 
possession  as  an  acceptance  of  title:  Aldwell  v.  Aldicell,  6  P.  R.  183; 
and  see  Gordon  v.  Harnden,  18  Gr.  231.  Where,  under  the  conditions 
of  sale,  a  purchaser  is  entitled  to  possession,  the  letting  him  into  the 
receipt  of  the  rents  and  profits,  is  not  a  sufficient  delivery  of 
possession:  The  People's  Loan  Co,  v.  Bacon,  27  Gr.  294. 

A  summary  application  for  delivery  of  possession  under  this  Rule  Summary 
can  only  be  made  against   parties  to  the  action,   or  strangers  who  a.PPh'ca- 
have  obtained  possession  pcndente  lite:  Bank  of  Montreal  v.   Wallace,  possession 
13  Gr.  184;  Trust  d  Loan  Co.  v.  Start,  6  P.  R.  90;  where  a  stranger 
is   in   possession   who    has   not  obtained   possession   pendente   lite  an 
action  must  be  brought. 

Where  the  purchaser  accepts  a  conveyance  or  vesting  order,  know-  Purchaser 
ing  that  a  stranger  to  the  suit  is  in  adverse  possession,   he  cannot  accepting 
afterwards   claim  compensation  for   delay  in  recovering  possession:  «nceey" 
Bull  v.  Harper,  6  P.  R.  36;  Joliffe  v.  Baker,  48  L.  T.  966;  11  Q.  B.  D.  effect  of. 
255:  unless  possession  is  withheld  contrary  to  the  express  stipulation 
of  the  contract:  Barber  v.  Barber,  11  P.  R.  137;  21  C.  L.  J.  418. 

Incumbrances. — A  purchaser  before  accepting  a   conveyance,  or  Purchaser 
vesting  order,    or   consenting   to   the   payment   out   of    his   purchase  *9gs ^e  t° 
money,   should   see  that   all   incumbrances   are  paid   off,    which   the  ot-  incum. 
vendors  are  bound  to  discharge.     After  conveyance,  or  vesting  order,  brances. 
his  right  to  have  incumbrances  discharged  out  of  his  purchase  money 
is  gone,  and  he  must  rely  on  his  covenant  if  any:  Bull  v.  Harper,  6 
P.    R.  26;   S.   C.,   before   Spragge,   C.,   February   1,   1873;  Re  Buck, 
Peck  v.  Buck,  6  P.  R.  98;  Kincaid  v.  Eincaid,  6  P.  R.  93;  Joliffe  v. 
Baker,  11  Q.  B.  D.  255;  48  L.  T.  966;  unless  perhaps,  where  he  was 
ignorant  of  such  incumbrances  when  he  accepted  the  conveyance:  seeAccept- 
Re  Turner  &  Skelton,  13  Ch.   D.  130;  Henning  v.   McDouyall,  8  P.  R.  ance  of 
200;  but  see  68  L.  T.  Jour.  387;  Robson  v.  Robson,  10  P.  R.  324;  or  convey- 
unless  no  title  at  all  has  been  conveyed,  as  where  the  land  had  been  g^ 
sold  for  taxes:  Turrill  v.  Turrill,  1  P.  R.  142;  and  see  Jones  v.  Clifford, 
3  Ch.  D.   779.     But  a  conveyance  by  the  vendor   to  a  third  party, 
even  though  made  at  the  purchaser's  request,  will  not  prevent  the 
latter,   after  the  conveyance,    from   claiming  to   have  incumbrances 
discharged,  to  which  the  covenants  in  the  deed  may  not  extend,  but 
which,  under  the  contract  of  sale,  the  vendor  was  bound  to  pay  off: 
McLennan  v.  Ohcguin,  37  U.  C.  Q.  B.  301. 

A  vendor  cannot  be  required  to  procure  the  discharge  of  a  mort- 
gage in  fee  made  by  a  person  who  had  only  a  life  estate:  Re  Ponton 
&  Swanston,  16  Ont.  669. 

Ground  rent  and  other  outgoings,  accruing  whilst  the  purchaser  is  Outgoings, 
kept  out  of  possession  through  the  default  of  the  vendor,  are  held  to  k°™  Pav- 
be  payable  by  the  latter:  People's  Loan  Co.  v.  Bacon,  27  Gr.  294;  and 
see  Fisken  v.  Wride,   11  Gr.  248;  sed  quare,  if  this  is  so,  where  the 
purchaser,  on  the  completion  of  the  contract,  receives  the  rents  and 
profits,  for  the  period  during  which  such  outgoings  accrued. 

A  purchaser  is  entitled  to  have  instruments  registered  against  the 
title  creating  an  apparently  adverse  claim,  removed  by  the  vendor, 
even  though  they  be  registered  by  persons  having  no  apparent  title: 
Kcefer  v.  McKay,  10  P.  R.  345. 
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Rule  733.  Where  a  vendor  contracts  to  sell  only  such  right  or  interest  (if 
any)  as  he  has,  he  is  nevertheless  bound  to  convey  such  right  or 
interest  free  from  any  existing  incumbrances  created  by  himself: 
Gould  v.  Birmingham,  Dudley  &  District  Bank,  58  L.  T.  560. 

Taxes  by  Taxes. — The  vendor  is  bound  to  pay  a  proportionate  part  of  all 
able.01  y  taxes  accruing  up  to  the  time  fixed  for  the  completion  of  the  contract, 
even  though  not  actually  imposed  at  the  time:  Bank  of  Montreal  v. 
Fox,  6  P.  R.  217;  People's  Loan  Co.  v.  Bacon,  27  Gr.  294;  unless  the- 
by-law  imposing  the  taxes,  expressly  provides  that  they  shall  not 
form  a  charge  on  the  land  until  a  day  after  that  when  the  title  is 
made  out:  Harrison  v.  Joseph,  8  P.  R.  293. 

Where  the  purchaser  pays  taxes  accrued  before  the  time  he  is  let 
into  possession,  he  is  entitled  to  be  refunded  out  of  his  purchase 
money:  Yourea  v.  Alcombrack,  13  C.  L.  J.  22G. 

As  to  taxes  imposed  for  local  improvements:  see  R.  S.  O.  c.  223,  s. 
281;  R.  S.  O.  c.  170.  s.  17;  Graydon  v.  Hammill,  20  Ont.  199; 
Armstrong  v.  Auger,  21  Ont.  98. 

Compensa-     Compensation. — Although  a  vendor  is  allowed  great  latitude  in 
li°n>  ^"eii  the  statements  or  exaggerations,  he  may  make,   as  to  the  general 
purchaser  Qualities,  and  capabilities,  of  land  he  is  about  to  offer  for  sale,  still 
he  will  not  be  permitted  to  make  misstatenients,  and  misrepresenta- 
tions, as  to  matters  of  fact,  which  would  naturally  have  the  effect 
of  inducing  parties  resident   at  a  distance  to  bid  for  the  property. 
Therefore,  where  an  advertisement  of  sale  described  the  property  as 
being  "  a  farm  of  eighty-four  and  a  half  acres,  twenty  acres  cleared 
and  fenced,"  on  the  faith  of  which  the  plaintiff  purchased,  when,  in 
fact,  there   was  not  any  clearing  or  fencing,   compensation  for  the 
Misrepre     misrepresentation  was  allowed:  Stammers  v.  O'Donwhoe,  28  Gr.  207; 
sentation     8  Ont.  App.  161;  11  S.  C.  R.  358;  and  see  Re  Murray  d  Ken;  13  Ont. 
inadver-     414 ;  but  see  Oslorne  v.  Farmers  d  M..  B.  So'y,  5  Gr.  326.    Where  a 
Q  s*  material  misrepresentation  has  been  made  by  the  vendors,  it  is  not 
necessary  for  the  purchaser   to  prove,   that   the  representation  was 
known  by  the  vendors  to  be  false,  or  was  made  recklessly;  and  in 
Evidence    tne     absence  of    evidence  to   the    contrary    the    purchaser  will   be 
ofmisrep-   presumed  to  have  bought  on  the  faith  of  such  representation:  7?r«f- 
resenta-       grave  v.  Hurd,  45  L.  T.  485;  20  Ch.  D.  1;  Jones  v.  Rimmer,  43  L.  T. 
tion.  111;  goe>  however?  j0iiffc  v.  Baker,  11  Q.  B.  D.  255;  48  L.  T.  IX'.r.; 

Smith  \.  Land  d  House  Property  Co.,  49  L.  T.  532;  51  L.  T.  718;  but 
where  it  is  shewn  that  the  purchaser  bought  with  knowledge  that  the- 
statement  was  untrue,  compensation  will  be  refused:  Car»iicliae1  v. 
Ferris,  8  P.  R.  289;  and  see  Curran  v.  Little,  8  Gr.  250;  but  see  Lett 
v.  Randall,  49  L.  T.  71.  So  also  where  the  purchaser  is  a  parly  to 
the  action,  and  has  been  party  to  settling  the  conditions  of  sale,  he 
cannot,  it  would  seem,  be  entitled  to  compensation  for  any  mis- 
representation therein:  see  Hopcraft  v.  Hopcraft,  76  L.  T.  391. 

But  the  fact  that  the  purchaser  was  in  actual  occupation  of  the 
property  before  the  sale,  does  not  disentitle  him  to  compensation  for 
a  deficiency  in  the  area  represented  to  be  sold  by  the  particulars: 
Re  Aspinalls  d  Powell,  60  L.  T.  595. 

Compensa-  The  purchaser  may  be  entitled  to  compensation  for  delay  in  making 
tion  for  de-  out  the  tjtie:  Dudley  v.  Bercsy,  3  Chy.  Ch.  81;  if  there  is  any  bad  faith 
ing  title,  on  the  part  of  the  vendor:  Roice  v.  London,  36  Ch.  D.  619;  or  for  delay 

in  delivering  possession:  Thomas  v.  Buxton,  L.  R.  8  Eq.  120;  Manson  v. 

Manson,  10  P.  R.  155;  20  C.  L.  J.  33;  Royal  Bristol  Co.  v.  Bomash,  35 

Ch.   D.   390;    or   for  delay    in   delivering   the    conveyance:   Hayes   v. 

Elmsley,  21    Ont.    562;  Stevenson    v.  Davit,    /&.,  642,  judgment    of 
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Armour,  C.J.,  afterwards  affirmed  23  S.  C.  R.  629,  by  the  Supreme  Rule  733. 
Court;  or  for  destruction  of  the  property  by  Ere  before  the  confirmation  Or  deliver- 
of  sale:  see  Stephen-son  v.  Bain,  8  P.  R.  258;  but  see  Rayner  v.  Preston,  ing  pos- 
14  Ch.  D.  297;  43  L.  T.  18;  18  Ch.  D.  1;  44  L.  T.  787;  50  L.  J.  Ch.  session- 
472.     So,  also,  for  deficiency  of  land;  thus,  where  300  acres  "more 
or  less,"  was  advertised,  and  the  land  only  contained  244  acres,  com- 
pensation was  awarded:  Warflell  v.  Trenouth,  24  Gr.  465;  Whittemore  Qr  ,  fl_ 
v.  Whittemore,  L.  R.  8  Eq.  603;  and  see  Canada  Permanent  L.  &  8.  Co.  ciency  of 
v.  Tounff,  18  Gr.  566;  Re  Fawcett  &  Holmes,  61  L.  T.  105.     But  a  ven-land. 
dor  who  sells  a  parcel  of  land  at  so  much  per  acre,  which  turns  out 
to  contain  a  greater  number  of  acres  than  represented  in  the  adver- 
tisement, is  not,  after  conveyance,  entitled  to  payment  for  the  excess: 
Cottingham  v.   Cottintfliam,  5   Ont.   704;    11  Ont.   App.    624;   and  see 
Sea  v.  McLean,  23  C.  L.  J.  352;  14  S.  C.  R.  632. 

The  right  of  a  purchaser  to  compensation  for  deficiency  in  quantity 
may  be  excluded  by  the  conditions  of  sale:  Re  Terry  <6  White,  32  Ch. 
D.  14;  54  L.  T.  353.  Where,  however,  the  purchaser,  by  the  condi- 
tions of  sale,  is  deprived  of  the  right  to  compensation  for  deficiency, 
and  such  deficiency  is  material,  specific  performance  of  the  contract 
would  not  be  decreed  at  the  suit  of  the  vendor  except  on  the  terms 
of  his  making  compensation  for  the  deficiency:  76. 

A  purchaser  may  also  be  entitled  to  compensation  for  failure  to 
make  title  to  part  of  the  property  sold,  although  he  may  be  precluded 
by  the  conditions  of  sale,  from  objecting  to  carry  out  the  sale  on  that 
ground:  English  v.  Murray,  49  L.  T.  35. 

A  purchaser  is  also  entitled  to  compensation  for  dilapidations  com-  Coinpensa  - 
mitted  by  parties  in   possession,   after  sale,   and  before  completion :  tioi?f or  di- 
Fisken  v.   Wride,   11   Gr.   245;   Thomas    v.    Buxton,    supra;   and    he   is  laPldatlou- 
entitled  to  compensation  for  the  removal  of  growing  crops:  Manson 
v.  Manson,  10  P.  R.  155;  20  C.  L.  J.  33;  Royal  Bristol  Socy.  v.  Bomash, 
35   Ch.  D.  390;  59  L.  T.  179;  or  for  removal  of  the  soil,  and  the 
acceptance  of  a.  conveyance  in   ignorance  of  the  damage  done,   will 
not  estop  him  from  claiming  compensation:  Clarke  v.  Ramuz,  1891, 
2  Q.  B.  456;  65  L.  T.  657;  Phillips  v.  Sylvester,  L.  R.  8  Ch.  173;  27 
L.  T.  840.     Where  a  vendor  is  liable  for  all  "  outgoings  "  up  to  the 
time  fixed  for  completion,  he  must  bear  the  expense  of  the  removal 
of  dangerous  buildings  on  the  property  ordered  to  be  removed  under 
statutory  powers  in  that  behalf  before,  though  not  actually  removed 
till  after,  completion:  Tuols  v.  Wynne,  1897,  1  Q.  B.  74. 

Compensation  may  also  be  awarded  for  the  suppression  of  material  For  sup- 
facts;  thus,  where  the  property  offered  for  sale  was  a  mill  site,  and  pression  of 
mill,  and  the  vendor  had  previously  sold  the  right  to  take  water  f Or  * 
the  purpose  of  floating  logs,   which  fact  was  not   communicated  to 
the  purchaser,  it  was  held  that  this  was  a  subject  for  compensation: 
Warffell  v.  Trenmith,  24  Gr.  465;  or  the  contract  may  be  rescinded: 
see  Hcyicood  v.  Mallalieu,  49  L.  T.  658.     Notwithstanding  a  condition 
of  sale  that  misdescription   should  not  avoid  the  sale,   it   was  held 
that   describing   the    vendor's  'title   as   a   lease,    whereas   it   was   an 
underlease,  entitled  the  purchaser  to  rescind  the  contract:  Re  Beyfu-s 
£  Masters,  39  Ch.  D.  110;  59  L.  T.  740. 

Defects  which  come  within  the  terms  of  any  covenants  are  not  to 
be  excluded  from  their  operation,  on  the  ground  that  they  appear  on 
the  face  of  the  conveyance,  or  are  otherwise  known  to  the  purchaser: 
Page  v.  Midland!  Ry.  Co.,  1894,  1  Ch.  11,  overruling  Hunt  v.  White, 
37  L.  J.  Ch.  326;  16  W.  R.  478. 
J.A.— 57 
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Rule  733.       After  conveyance,  or  vesting  order,  the  purchaser's  right  to  corn- 
After  con-    pcnsation  for  defects  in  title  to  which  his  covenants,  if  any,  do  not 
veyance,      extend,  is  usually  gone:  Allen  v.  Richardson,  13  Ch.  D.  524-  Manson  v 
coSpensa-  ™cker>  7  Ch-  »•  620;  Egleson  v.  Howe,  3  Ont.  App.  566;  Be  Buck, 
tion  for  de-  Peck  v-  Buck,  6  P.  R.   98;  Kincaid  v.  Kincaid,  6  P.  R.  93;  Follis  v. 
fectsinti-   Porter,  11  Gr.  442;  McCall  v.  Faithorne,  10  Gr.  324;  Joliffe  v    Baker 
tie  is  gone,  n  Q.  B.  D.  255;  48  L.  T.  966;  Besley  v.  Besley,  9  Ch.  D.  103;  Clayson 
v.  Leech,  61  L.  T.  69;  but  where  there  is  an  express  condition  for 
compensation,   see  Bos  v.   Helsham,   2   L.   R.   Ex.   72;   Re   Turner  & 
Skelton,   13  Ch.   D.  130;  41  L.  T.  668;  Palmer  v.  Johnson,  12  Q.  B. 
D.  32;  13  Q.  B.  D.  351;  51  L.  T..211;  and  where  the  conveyance  has 
been   made  to   a  third  party:   see  McL&nnan  v.    Cheguin,    37   U.    C. 
Q.  B.  301;  and  Clarke  v.  Ramuz,  1891,  2  Q.  B.  456;  65  L.  T.  657. 
Exception       But  misstatements,  or  suppression,  in  the  advertisement  of  a  sale 
statement^  b.y  the  Court>  of  material  facts,  may  form  the  ground  for  compensa- 
in  adver-     tion  even  after  conveyance,  so  long  as  the  fund  remains   in  Court: 
tisements.   G'o/i/z.  v.   Cann,  3  Sim.  447;  Bull  v.   Harper,  6  P.   R.   36;   Turrill    v. 
Turrill,  1  P.  R.  142;  and  see  Homer  v.  Williams,  Jo.  &  Ca.  274;  Re 
Perriam,  Perriam  v.  Perriam,  49  L.  T.  710,  and  see  Palmer  v.  Johnson, 
13  Q.  B.  D.  351;  or  the  sale,  may,  after,  or  before,  conveyance,  be  set 
aside:   Nash    v.   Wooderson,    52    L.    T.   49;   Brewer  v.   Brown,    78    L. 
T.  Jour.  79,   and  so  also  stipulations  in   the  advertisement   for  the 
delivery  of  possession,  if  not  carried  out,  may  be  the  subject  of  com- 
pensation even  after  a  vesting  order  has  been  taken,  so  long  as  the 
purchase  money  remains  in  Court:  Barber  v.  Barber,  11  P.  R.  137; 
and  where  a  purchaser  has  by  mistake  or  inadvertence  taken  a  vest- 
ing order  before  an  incumbrance  has  been  discharged  which  he  is 
entitled  to  have  discharged,  so  long  as  the  purchase  money  remains 
under  the  control  of  the  Court  it  may  be  ordered  to  be  applied  in 
discharge  of  the  incumbrance:  Fleming  v.  McDougall,  8  P.  R.  200. 
Specific  The  Court  will  not  enforce  specific  performance  of  a  contract,  with 

perform-      compensation   for   misdescription,    where   the   sale    was   made    by   a 
uot^'n^    m  vendor  in  a  fiduciary  capacity,  and  any  cestui  que  trust  would  have  a 
forced.         right  to  complain  of  the  sale,   if  so  enforced,   as  a  breach  of  trust: 
Osborne  v.  Farmers  £  M.  B.  Socy.,  5  Gr.  326;  Mortlock  v.  Buller,  10  Ves. 
292;  Goodwin  v.  Fielding,  4  De  G.  M.  &  G.  104;  Sneizely  v.  Thorn,  1 
Jur.    N.    S.    125;    Dunn   v.    Flood,    28    Ch.    D.    586;    49    L.    T.  670; 
and  it  is  immaterial  whether  the  trustees  are  plaintiffs  or  defendants: 
76.;  sed  vide  Sea  v.  McLean,  23  C.  L.  J.  352;  14  S.  C.  R.  632. 

Mis  re-  Rescission  of  Contract.— The  misrepresentation  of  material  facts 
seutation  may  entitle  the  purchaser  to  have  the  contract  rescinded:  Gale  v. 
groundfor  Hubert,  6  Gr.  312;  Redgrave  v.  Hurd,  20  Ch.  D.  1;  Broom  v.  Phillips, 
rescission.  74  L  T  459.  Moorliouse  v.  Hewish,  22  Ont.  App.  172;  and  the  giving 

of  time  to  a  vendor  to  make  good  a  representation,  on  the  faith  of 

which  the  purchaser  bought,   does  not  prevent   the  purchaser  from 

claiming  a  rescission  if  at  the  end  of  that  time  it  is  not  made  good: 

Tibbatts  v.  Boutler,  73  L.  T.  534. 
As  to  special  conditions  enabling  the  vendor  to  rescind,  see  notes 

to  Rule  721. 
Where  the  vendor  has  the  right  to  rescind,   he  may   exercise  it 

notwithstanding  the  issue   of  a  writ  by  the  purchaser   for  specific 

performance:  Isaacs  v.  Towell,  78  L.  T.  619. 

Reference       Reference  as  to  Title.— The  inclination  of  the  Court  is  in  favour 

when*1116'   of  Diving  the  purchaser  a  reference  as  to  title,  if  he  desires  it.    And 

ordered.       it  is  only  when  the  evidence  is  clear  that  the  purchaser  intended   to 

waive,  and  has  actually  Avaived,  his  right  of  examining  the  title,  that 

a  reference  will  be  denied:  Micheltree  v.  Irtcin,  13  Gr.  at  p.  543;  and 

see  Jackson  v.  Jcssup,  6  Gr.  157. 
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On  an  application  by  the  vendor  to  compel  the  purchaser  to  pay  his  Rule  734. 
purchase  money  into  Court,  a  reference  as  to  title  may  be  ordered,  if 
the  purchaser  has  neither  accepted,  nor  waived  his  right  to  examine 
the  title:  Crooks  v.  Street,  1  Chy.  Ch.  95;  Street  v.  Hallett,  6  P.  R. 
312;  McDcrmid  v.  McDermid,  8  P.  R.  28;  15  C.  L.  J.  13G;  Ellwood  v. 
Pierce,  7  P.  R.  427. 

"Where  a  reference  as  to  title  is  directed  in  general  terms  it  must  be 
understood  that  the  reference  is  to  inquire  whether  a  good  title  can 
be  made,  having  regard  to  the  contract:  Upperton  v.  Ni-ckolson,  L.  R. 
10  Eq.  228;  L.  R.  6  Chy.  436. 

Waiver. — The  right  to  a  reference  may  be  waived  by  long  delay,  Waiver  of 
in  either  demanding  an  abstract,  or  making  any  objection  to  the  title :  ri&ht  to 
Ontario  Bank,  v.  Sirr,  6  P.  R.  216;  and  see  Rae  v.  Geddes,  18  Gr.  217 ;  ^hat^joif-' 
or  by  taking  possession:  Denison  v.  Fuller,   10  Gr.  498;  Commercial  stitutes. 
Bank  v.  McConnell,  7  Gr.  323;  Patterson  v.  Roob,  6  P.  R.  114;  O'Connor 
v.  Beatiy,  2  Out.  App.  497;  but  see  Wardell  v.  Trenouth,  24  Gr.  465; 
Darby  v.  Greenlees,  11  Gr.  351;  Michel-tree  v.  Iriciti,  13  Gr.  537;  Crooks 
v.  Qlcnn,  8  Gr.  239;  Morin  v.  Wilkinson,  2  Gr.  157;  O'Ketfe  v.  Taylor, 
16.,  305;  Jackson  v.  Jessup,  6  Gr.  156.     But  if  after  possession  taken, 
the  vendor  proceeds  with  the  investigation  of  title,  and  answers  requi- 
sitions, the  taking  of  possession  will  be  no  waiver:  Burroughs  v.  Oakley, 
3  Sw.  159;  Aldwell  v.   Aldwcll,  6  P.  R.   183;  Gordon  v.  Harnden,  18 
Gr.  231. 

The   right   of   a    purchaser   to   investigate   the   title    may   be   also  Circum- 
waived   by   his   accepting   a   conveyance,    or   vesting   order:   Bull    v. 
Harper,  6  P.  R.  36.      So  also  writing  a  letter   apologising  for  non- 
payment  of  the  purchase  money,   although  making  no  reference  to  may  be 
the  title;  or  accepting  a  release  of  dower  from  a  person  interested  in  inferred, 
the  estate;  or  the  giving  of  a  mortgage  to  secure  the  purchase  money, 
are  circumstances  from  which  an  acceptance  of  title  may  be  inferred: 
McDonald  v.  Garrett,  8  Gr.  290;  but  see  Jackson  v.  Jessup,  6  Gr.  157. 
But  though  the  purchaser  by  taking  possession  and  dealing  with  the 
property  may  waive  his  right  to  compel  the  vendor  to  make  out  a 
good  title,   he   may  yet  be  relieved   from   payment  of  his  purchase 
money  before  completion,  on  showing  that  the  vendor  has  no  title  at 
all:  Denison  v.  Fuller,  10  Gr.  498. 

In  applying  the  doctrine  of  waiver,  a  distinction  is  to  be  observed  Possession 
between  the  case  of  a  contract,  providing  that  a  good  title  shall  be  k'no'vvledge 
shewn,  and  that  possession  may  be  taken  before  completion,  and  the  of  incur- 
case  of  a  purchaser  taking  possession  before  completion  without  any  able  de- 
express  stipulation  in  that  behalf.     There  is  also  a  broad  distinction 
between  a  purchaser    going    into,  or    remaining  in,   possession,  and 
making  structural  alterations,  knowing  of  the  existence  of  an  incurable 
objection;  and  one  entering  with  knowledge  of  objections  which  are 
curable.     In  the  former  case  he  may,  although  entitled  to  have  the 
title   otherwise   made   out.    be   held    to   have   waived    the   particular 
incurable  objection:  Re  Gloag  <K  Miller,  23  Ch.  D.  320;  48  L.  T.  629. 

734.     The  Master   shall   settle   all   necessary  convey-  settlement 
ances  for  the  purpose  of  carrying  out  the  sale  in  case  the  veyance. 
parties  differ,  or  in  case  there  are  any  persons  under  any 
disability  (other  than  coverture)  interested  in  such  sale. 
Con.  Kiile  107. 

Taken  from  J.  A.  Rule  331. 
See  Rule  672. 
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Rule  734.  Conveyance.— In  all  sales  by  the  Court,  the  Master  to  whom  the 
action  is  referred,  may,  under  this  Rule,  settle  the  conveyance  iu 
case  the  parties  differ,  or  there  be  any  parties  not  sui  juris  interested, 
other  than  married  women,  without  any  special  reference;  and  see 
Rule  672.  But  no  conveyance  of  the  lands  of  infants  is  to  be  settled 
until  evidence  is  produced  to  the  officer  settling  the  same  of  the 
purchase  money  having  been  paid  into  Court,  or  of  the  payment  into 
Court  having  been  dispensed  with;  and,  in  cases  where  there  is  a 
mortgage  for  a  part  of  the  purchase  money,  until  evidence  is  given  to- 
the  officer  settling  the  conveyance  that  such  mortgage  has  been  regis- 
tered and  deposited  with  the  Accountant:  Rule  970.  The  proper 
evidence  of  the  payment  of  the  purchase  money  into  Court  and  of  the 
deposit  of  the  mortgage  is  the  certificate  of  the  Accountant  or  of  his 
Chief  Clerk.  The  order  for  dispensing  with  payment  into  Court  can 
only  be  made  by  a  Judge  in  Chambers,  Or  the  Master  in  Chambers, 
or  Master  in  Ordinary;  the  Local  Judges  of  the  High  Court  and 
Local  Masters  have  no  power  to  make  such  orders:  under  Rules  45 
(1),  49  (1);  but  Local  Judges  may  in  certain  cases  do  so,  under 
Rule  47. 

Purckas-         It  is  the  purchaser's  duty  to  prepare,  and  tender,  the  conveyance 
er's  duty  to  f or  execution:  Stephens  v.  DeMcdina,  4  Q.  B.  422;  Bolton  v.  Hugel,  35 

andftender  U>  C'  ^  B'  407;  Watt  v'  Parfcer>  2  Chy-  Ch-  33!  Mooney  v.  Prevost,  20 

convey-        Gr.  418;  Burns  v.  Boyd,  19  TJ.  C.  Q.  B.  547;  and  a  provision  that  the 

ance.  purchase  money  is  to  be  paid  as  soon  as  the  conveyance  is  rendy  for 

delivery  does  not  alter  the  rule:  Stevenson  v.  Davis,  23  S.  C.  R.  629; 
but  see  Parker  v.  Watt,  25  TJ.  C.  Q.  B.  115;  Harrison  v.  Livingston,  T. 
T.  1  &  2  Viet.;  Monck  v.  Stuart,  4  U.  C.  Q.  B.  203;  Prindle  v.  McCan, 

Settlement  /6  ;  228;  Scott  v.  Rvikie,  15  C.  P.  200;  McDonald,  v.  Snitsinger,  5  U.  C. 

tOTwhen      Q-  B-  312:  Rogers  v.  Lake,  9  U.  C.  Q.  B.  264;  Smith  v.  Doan,  15  TJ. 

necessary.  C.  Q.  B.  634;  Thayer  v.  Street,  11  C.  P.  243;  Roster  v.  Holden,  16  C. 
P.  331;  and  in  the  event  of  the  parties  differing,  or  in  case  of  infants, 
or  lunatics,  being  interested,  it  must  be  settled  by  the  Master,  before 
engrossment,  or  tender  for  execution.  The  purchaser  cannot  require 

Covenants  a  covenant  by  cestui  que  trust  for  title:  Cottrell  v.  Cottrell,  L.  R.  2  Eq. 
'  330;  nor  where  the  legal  estate  is  conveyed  can  he  require  parties  to 
the  action,  having  merely  equitable  estates  to  join  in  the  conveyance. 
Therefore,  upon  a  sale  of  mortgaged  premises,  he  cannot  require  the 
mortgagor  to  join  in  the  deed:  Ross  v.  Steele,  1  Chy.  Ch.  94:  nor  the 
wife  of  the  mortgagor:  Moore  v.  Shinners,  1  Chy.  Ch.  59.  .Where,  i» 
consequence  of  the  infancy  of  some  of  the  vendors,  a  settlement  of 
the  conveyance  by  the  Master  is  rendered  necessary,  the  purchaser's 
costs  will  be  ordered  to  be  paid  out  of  his  purchase  money:  Re  He- 
Morris,  3  Chy.  Ch.  430. 

Where  a  vendor  is  guilty  of  unreasonable  delay  in  procuring  the 
execution  and  delivery  of  the  conveyance,  the  purchaser  may  be 
entitled  to  compensation  for  any  damage  he  may  suffer  in  consequence 
thereof:  see  supra,  p.  896,  et  seq. 

Dower,  The  purchaser  is  entitled  to  a  conveyance  with  bar  of  dower  by 

puf.ct1?a?etr    vendor's  wife;  if  she  refuses  to  bar  dower,  the  purchaser  is  entitled  to 

release  of°  nn  Abatement,  or  to  rescind  the  contract:  Kendrew  v.  Fhetcan,  4  Gr. 

578;  VanNorman  v.  Peanpre,    5  Gr.  599;  or  to  have  a  portion  of  the 

purchase  money,  sufficient  to  answer  the  dower,  set  apart  until  the 

wife's  death,  and  the  interest  thereon  paid  to  the  vendor  during  his 

Avife's   life:   see  Skinner  v.   Ain,<nrorth,   24   Gr.   148:   and   LouftJicinl   v. 

Stubbs,  27  Gr.  387;  but  the  wife  of  a  mortgagee  cannot  be  compelled 

to  join  in  a  conveyance  to  a  purchaser:  Simpson  v.  Simpson,  1  Chy. 

Ch.   265,   except  where  the  mortgagee's  title  has  become   absolute- 
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by  the  foreclosure  of  the  equity  of  redemption,  and  even  then  only  Rule  735. 
when  the  mortgagee  has  the  legal  estate:  see  R.  S.  O.  c.   164,  s.  2. 
As  to  the  mode  of  computing  dower  in  an  equity  of  redemption  where 
the  dower  has  not  been  assigned,  but  the  widow  has  been  in  posses- 
of  the  land,  see  Re  Percy,  11  Ont.  374. 

The  purchaser  is  entitled  to  a  conveyance  with  ordinary  covenants;  Purchaser 
and  for  the  principle  for  determining  what  are  "usual  covenants,  "may  take    . 
see  Re  Lander  <&  Badgley,   1892,  3   Oh.  41;  67   L.   T.  521;   Davidson  oSfn 
on  Conveyancing,  vol.  5,  pt.  ii.,  pp.  51-54;  3  Bythw.  122;  but  he  may,  lieu  of  con- 
if  he  chooses,  take  a  vesting  order;  but  a  purchaser  cannot  be  compell-veyance- 
ed   to   take   a   vesting   order    instead   of  a   conveyance:   Laplante  v. 
Seamen,   8   Ont.   App.    557.      Wherever  the   Court   has   authority   to 
order  the  execution  of  a  conveyance,  it  may  make  a  vesting  order: 
see  Jud. ,  Act,   s.  36,  supra,  p.  34.    The  vesting  order   is  granted  in 
Chambers   on  production  of  the  report  on  sale  duly  confirmed,  and 
proof  that  the  purchase  money  has  been  duly  paid,  or  secured,  accord- 
ing to  the  report.     Where  the  purchase  money   is  to  be  paid   into  ^on  for" 
Court,  its  payment  must  be  proved  by  the  production  of  the  certifi-how  made, 
cate  of  the  Accountant  or  his  Chief  Clerk.    The  vendor's  solicitor  is 
entitled  to  notice  of  the  application:  Boulton  v.  Stegman,  1  Chy.  Ch. 
199;  and  where  infants  are  interested,  the  guardian  ad'  litem  is  usually 
notified   also:   Thome  v.   Chute,  2  Chy.    Ch.  221;  but  see  Boulton  v. 
Stegman,  supra.     Where  the  owner  of  the  legal   estate  became  the 
purchaser,   a  vesting  order  was  refused:  Bowen  v.  Fox,  1  Chy.   Ch. 
387;  and  see  Jud.  Act,  s.  36,  and  notes,  supra,  pp.  34-36. 

Where,  in  consequence  of  the  absence  of  one  of  the  vendors  from  Costs  of 
the  jurisdiction,  the  execution  of  the  conveyance  prepared,  and  ten- vesting 
dered  by  the  purchaser,  could  not  be  procured,  and  a  vesting  order order- 
was  then  obtained,  the  purchaser  was  held  entitled  to  the  extra  costs 
so  occasioned:  Re  McMorris,  3  Chy.  Ch.  430;   and  see  Lawrason  v. 
Buckley,  3  Chy.  Ch.  270. 

The  purchaser  sufficiently  tenders  the  conveyance  for  execution  Tender 
under  the  standing  conditions  of  sale,  by  delivering  the  same  to  the  of  ?°n1"e 
vendor's  solicitor:  Weiss  v.  Crafts,  6  P.  R.  151. 

Even  before  conveyance  a  purchaser  may  apply  to  the  Court  to 
restrain  any  party  bound  by  the  sale  from  exercising  even  a  legal 
right  to  his  prejudice  as  purchaser:  Re  Powers,  63  L.  T.  626. 

Completion  of  Sale. — On  the  completion  of  the  sale  the  purchaser 
is  entitled  to  the  delivery  of  all  title  deeds  relating  to  the  property 
purchased,  unless  otherwise  provided  by  the  conditions  of  sale;  and 
the  expense  of  procuring  such  of  the  title  deeds  as  are  not  in  the 
vendor's  possession  must  be  borne  by  the  vendor  in  the  absence  of 
any  conditions  of  sale  to  the  contrary,  and  semble,  a  condition  that 
the  vendor  shall  not  be  bound  to  produce  them  for  the  verification  of 
the  abstract  is  not  such  a  condition  to  the  contrary:  Re  Duthy  <8 
Jesson,  1898,  1  Ch.  419. 

The  purchaser  is  also  entitled  to  require  the  vendor  to  deliver  to 
him  possession  of  the  premises:  see  Rule  733  and  notes  p.  894. 

735.  After  the  report  is  confirmed,  the  vendor  shall,  ^^act  °f 
forthwith  ujon  derrfft-qdj  deliver  an  abstract  of  title  to  the  if  n?  °b- 
purchaser;  and  if  the  purchaser  does  not  serve  objections  served  ab- 
within  7  days,  he  shall  be  deemed  to  have  accepted  the  deemed0  b 
abstract  as  sufficient.    If  objections  are  served,  the  vendor sufflcient- 
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Rule  735.    shall  answer  them  within  14  days;  and  if  the  purchaser  is 
^abstract,  still  dissatisfied,  and  the  parties  cannot  agree,  either  party 
may  °^tain  from  the  Master  a  warrant  to  consider  the  ab- 
stract.   Con.  Rule  108. 
Taken  from  Chy.  O.  390. 

This  and  the  six  following  Rules  apply  to  all  cases  where  a  reference 
as  to  title  is  made  to  a  Master  or  Official  Referee,  as  well  as  to  sales 
by  the  Court:  Rule  742.  But  where  a  sale  is  made  out  of  Court, 
subject  to  certain  conditions  as  to  the  delivery  of  objections  to  title 
within  a  specified  time,  and  before  action  objections  are  delivered,  the 
^purchaser  on  an  action  for  specific  performance  being  subsequently 
brought,  cannot,  in  the  Master's  office,  deliver  any  further  objections: 
Imperial  Bank  v.  Metcalfe,  11  Ont.  467;  except  by  leave  of  the  Court; 
the  Master  has  no  power  to  grant  such  leave:  Clarke  v.  Langley,  10 
P.  R.  208. 

Abstract.        In  sales  by  the  Court,  the  solicitor  of  the  party  conducting  the  sale, 
delivery  of.  jg  considered  the  vendor's  solicitor,  and  it  is  from  him  the  abstract 

must  be  demanded,  and  it  is  his  duty  to  prepare,  and  deliver  it. 
Demand  of/    The  vendor  is  only  required  to  flelivor  an  nbstr.iH-  nn  demand.     Th^ 
abstract.     Idemaml  should  be  in  writing!  seo  R.  S.  f1,,  c.  164rj;.  ft1. 

Where  after  reasonable  notice  a  vendor  refuses  to  deliver  a  proper 
abstract  of  title,  the  purchaser  is  entitled  to  rescind  the  contract 
and  claim  a  return  of  his  deposit.  Fourteen  days  has  been  held  to 
be  a  reasonable  time  to  limit  for  its  delivery  in  the  case  of  a  sale  out 
of  Court:  Compton  v.  Bagley,  65  L.  T.  706. 

Neglect  of       The   purchaser   may,   if  he   pleases   investigate  the  title,    without 
purchaser   making  the  demand.     And  where  he  made  no  demand  of  an  abstract. 
am*  mat^e  no  objection  to  the  title,  for  twenty-three  months,  he  was 
held  to  have  waived  his  right  to  object  to  the  title:  Ontario  Bank  v. 
Sirr,  6  P.  R.  276;  and  see  Rae  v.  Geddes,  18  Gr.  217. 

Where  a  purchaser  neglects  to  demand  an  abstract  of  title,  but 
brings  a  suit  for  specific  performance  in  which  the  usual  reference 
as  to  title  is  directed,  and  an  inquiry  when  the  title  was  first  shewn; 
although  the  Master  found  the  title  was  first  shewn  in  his  office,  yet 
as  no  demand  of  abstract  had  been  made  previous  to  the  suit,  the 
purchaser  was  ordered  to  pay  the  costs  of  it:  London  £  Canadian  L. 
&  A.  Co.  v.  Graham,  12  P.  R.  651. 

Neglect  of  Where  the  vendor  neglects,  on  demand,  to  deliver  an  abstract,  the 
vendor  to  purchaser  may  move  to  compel  him  to  do  so.  Or  it  would  seem  if 
the  delay  is  unreasonable,  he  may  apply  to  be  discharged:  see  Walton 
v.  Armstrong,  11  Gr.  379.  The  purchaser  is  entitled  to  a  solicitor's 
abstract,  and  not  merely  a  registrar's  abstract,  unless  there  be  an 
express  condition  of  sale  to  the  contrary. 

Although  the  taking  of  possession  by  the  purchaser,  may  amount 
to  a  waiver  of  title,  yet  if  the  vendor  afterwards  delivers  an  abstract, 
or  proceeds  with  the  investigation  of  the  title,  he  cannot  set  up  the 
waiver:  Aldwell  v.  AldiceU,  <i  P.  R.  183;  Gordon  v.  Hanidc-n,  18  Gr.  231. 
,  An  abstract  may  be  defined  to  be  a  brief  statement  of  all  material 
nature  of  deeds,  and  facts,  necessary  to  be  proved,  in  order  to  establish  :;  good 
title  in  a  vendor.  For  form  of  a  solicitor's  abstract,  see  Leggo's 
Forms,  2nd  ed.,  No.  952. 

r  Where  all  matters  essential  to  a  good  title  are  manifest  in  the 
/  abstract,  and  the  vendor  is  able  and  willing  to  verify  it.  a  good  title 
\  is  xlinnr.  and  a  good  title  is  m<nle  when  the  abstract  is  verified: 
I  Granger  v.  Latham,  14  Gr.  209,  and  other  cases  cited  on  p.  904. 


Abstract, 


PROCEEDINGS  ON  REFERENCES  —  SALES.  903 

Where  a  material  document  was  omitted  from  the  abstract,  but  its  Rule  736. 
contents  sufficiently  appeared  by  a  document  which  was  abstracted, 
the  omission   was   held  to  be  no   objection  to    the  abstract:   In   re 
Ebsworth  &  Tidy,  42  Ch.  D.  23. 

After    the    receipt  of    the    abstract,   the    purchaser    may     deliver  Objection 
objections   to   the   abstract:    e.g.,    that   assuming   the    chain   of   title  to  abstract, 
therein  set  out  to  be  proved,  it  does  not  shew  a  good,  or  any  title,  in  how  made- 
the  vendors;  or  that  the  effect  of  any  instrument  is  not  sufficiently 
abstracted.     This  class  of  objections  is  confined  to  the  sufficiency  of 
the  abstract  per  se.     The  objections  should  be  specific,  and  point  out 
clearly  the  alleged  defect. 


As  to  the  determination  of  questions  thus  raised,  see  Rule  737, 
McManus  v.  Little,  3  Chy.  Ch.  263.  After  the  abstract  has  been  made  ation  of. 
perfect,  or  accepted  as  sufficient,  the  next  step  is  its  verification,  and 
any  defects  in  the  proofs  form  the  subject  of  objections  to,  or  requisi- 
tions on,  the  title,  as  provided  by  Rules  739-741. 

The  purchaser  should  not  deliver  objections,    and  requisitions,   on  objection 
title,  until  all  objections  to  the  abstract  are  disposed  of,  or  he  will  be  to  title, 
held  to  have  waived  all  objections  to  the  abstract:  McManus  v.  Little,  delivery  of- 
3  Chy.  Ch.  263. 

736.  The  Master  shall  determine  all  questions  upon  Master  to 
the  abstract  and  the  sufficiency  thereof;  and,  if  desired  by  que*tion°as 
the   purchaser,   may   require    the    vendor   to   make   the^^^i 
same  as  perfect  as  he  can,  and  if  the  vendor  neglects  or  abstract. 
refuses  to  do  so,  may   permit   the   purchaser  to    supply 
defects  therein,  at  the  vendor's  expense.     Con.  Rule  109. 

Taken  from  Chy.  O.  391. 

Where   the   objections    to    the   abstract   are   not    removed    within  objections 
fourteen  days  after  service  of"  the  objections,  it  is  not  necessary  to  *°  abstract 
obtain  any  order  of  reference,  in  order  to  obtain  the  Master's  deci-°g^.^ 
sion;   but   the    vendor,    or   purchaser,    may   carry   the    abstract    and  to  Master. 
objections  into  the  Master's  office,  and  obtain  a  warrant  to  consider 
the  abstract. 

If  the  Master  holds  the  abstract  to  be  insufficient,  and  the  vendor  vendor 
neglects   or   refuses   to   supply   the   defects,    the    purchaser   may   be  may  sup- 
permitted  to  do  so.     This,  of  course,  will  not  always  be  in  the  power  ^abstract! 
of  a  purchaser;  but  where  deeds  are  registered,  the  purchaser  may 
frequently  obtain  the  necessary  information  to  perfect  the  abstract 
from  the  Registry  office. 

A  condition  of  sale  that  "  the  examination  of  title  is  to  be  at  the 
expense  of  the  purchaser,  who  is  to  call  for  only  those  deeds  and 
papers  in  my  possession  and  under  my  control,"  does  not  relieve  the 
vendor  from  delivering  an  abstract  of  title,  even  though  such  an 
abstract  be  not  among  the  papers  in  his  possession  or  control:  Re 
Boustcad  &  Wai-wick,  12  On€  488. 

The  vendor  is  usually  bound  to  verify  the  abstract,  by  the  produc-  Verifica- 
tion of  all  documents  abstracted,  or  by  proper  secondary   evidence,  tion  of 
where  the  non-production  of  the  originals  is  sufficiently  accounted  fOr;abstract- 
and  by  producing  affidavits  of  all  facts  necessary  to  be  proved  in  order 
to  make  out  title:  see  Rule  739. 
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Rules  A  good  title  is  not  shewn  until  it  is  both  exhibited  by  the  abstract. 

737-739.       and  the  vendor  Is  able  and  willing  to  verify  ^t:  Granger  v.  Latlnnn    J4 

Good  title,  TJr.  2097  Parr  v7  Lovegrove,  4  Drew.  176";"  6  Jur.   N.  S.  GOO;  but  see 

Laird  v.  Paton,  7  Ont.  137;  20  C.  L.  J.  385;  London  &  Canadian  L.  & 

A.  Co.  v.  Graham,  12  P.  R.  651;  Graham  v.  Stephens,  27  Gr.  434. 

The  omission  from  the  abstract  of  a  document  whose  contents 
sufficiently  appeared  by  a  document  abstracted,  was  held  to  be  no 
objection  to  the  abstract:  Re  Ebsworth  tC-  Tidy,  42  Ch.  D.  23. 


737.    The  Master  shall  not  make  a  report  on  the  ab- 
report,  but  stract,  but  shall  mark  the  objections  as  allowed  or  dis- 
objections  allowed,  and  when  he  finds  the  abstract  perfect,  or  as  per- 
dlsaiiowed.  feet  as  the  vendor  can  make  it,  he  shall  certify  to  that 
effect  thereon;  and  such  certificate  shall  be  final  without 
filing,  unless  appealed  from  in  the  same  manner  as  from 
a  Master's  report.    Con.  Rule  110. 

Taken  from  Chy.  O.  392. 

Where  the  Master  made  a  report  on  the  title,  instead  of  marking 
the  objections  "  allowed,"  or  "  disallowed,"  the  Court  refused  to 
entertain  an  appeal  from  his  report,  but  referred  the  matter  back  to 
the  Master,  to  be  dealt  with  as  provided  by  this  Rule:  tCockenour  v. 
Bullock,  12  Gr.  73. 

As  to  the  time  for  appealing  from  a  Master's  report,  see  Rules 
769-772. 

After  738.     After  an  abstract  is  confirmed,  or  is  accepted  by 

confirmed,  the  purchaser  as  sufficient,  no  objection  to  the  abstract 
objection"  shall  be  allowed.    Con.  Eule  111. 

allowed. 


The  abstract  is  accepted  as  sufficient,  if  the  purchaser  does  not 
serve  any  objection  within  seven  days  after  its  delivery:  Rule  T.">.~>. 
It  is  confirmed,  if  the  Master  disallow  the  objections,  and  no  appeal 
is  had  from  his  finding  within  the  time  limited  by  Rules  769-772. 

venflca-         739.    After    acceptance    or    confirmation    of  the  ab- 
abstract.    stract,  the  verification  shall  be  proceeded  with,  and  the 

vendor  shall  with  all  diligence  afford  the  purchaser  all  the 
Notice  to  means  of  verification  in  his  power,  in  the  manner,  and 
objections  according  to  the  practice  usual  with  conveyancers;  and 
Git?onsqui"  a;fter  having  done  so,  he  may  serve  a  notice  on  the  pur- 

chaser to  make  objections  or  requisitions,  if  any,  within  7 

days,  or  that  otherwise  he  will  be  deemed  to  have  accepted 

the  title.     Con.  Rule  112. 
Taken  from  Chy.  O.  394. 

Veriflca-          Verification  of  Abstract.  —  The  practice  of  conveyancers,  is  for 

tion  of         the  vendor's  solicitor  to  give  notice  of  a  time  and  place  (usually  his 

abstract.      own  ofgce))  where  the  abstract  will  be  verified.     Sometimes  the  deeds. 

and  evidences  of  title,  are  sent  to  the  purchaser's  solicitor.     So  far 
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as  the  title  deeds  are  concerned,  the  abstract  is  verified  by  the  pro-  Rule  739. 
duction  of  the   originals,   or   such   of  them   as   are   in  the   vendor's  Title 
possession,  and  by  producing  certified  copies  of  the  deeds,  or  register-  deeds,  liow 
ed  memorials  where  the  originals  are  not  in  the  vendor's  possession,  proved. 
Sometimes,  however,  notarial  copies  are  furnished,  e.g.,  where  a  deed 
covering  other  lands  is  in  the  hands  of  some  third  party.     In  verify- 
ing the  abstract  the  production  of  the  title  deeds  is  sufficient  pi  oof  of 
their  due  execution,  unless  evidence  is  adduced  casting  doubt  upon 
their   authenticity:    see    Coventry,    41.      As   to   how    far    registered 
memorials   are   evidence,    and   as  to   how   far   recitals   in   deeds   are 
evidence  of  the  facts  recited,  see  R.  S.  O.  c.  134,  ss.  2,  3;  Sanders  v. 
Malsbwg,  1  Ont.  178;  18  C.  L.  J.  20G;  Allan  v.  McTavish,  28  Gr.  539; 
Reg.  v.  Guthric,  41  U.  C.  Q.  B.  148;  Canada  Permanent  Loan  &  Savings 
Co.  v.  Ross,  7  P.  R.  79;  for  cases  before  the  Statute,  see   Wishart  \. 
Cook,  15  Gr.  237;  Gougli  v.  TUcBri.de,  10  C.  P.  166;  Re  Higgins,  19  Gr. 
303;  S.  C.,  4  Chy.  Ch.  128;  Russell  v.  Fraser,  15  C.  P.  375. 

Where  the  vendor  relies  on  a  possessory  title,  the  possession  must 
be  proved  by  affidavits,  and  tbo.pyrchaser  is  fntit1<V|  t^  ^•r.c.tj.pY^^Tiiio 
tjie  deponents:  R.e  Bomtead  d  WartcOck,  12  Oat.  488;  Mclntosh  v. 
Ruijcrs,  KL  P.  It.  389;  sed  vide  as  to  costs,  Dame  v.  Slater,  21  Ont.  375. 

The  evidence  in  such  a  case  must  not  only  establish  possession  for 
the  required  period,  but  should  also  negative  the  existence  'if  any 
fact  mentioned  in  the  Statute  which  would  prevent,  or  stop,  its 
running:  Chapman  v.  Bunlury,  31  C.  L.  J.  103;  15  C.  L.  T.  57. 

Facts  necessary  to  be  proved  in  order  to  make  out  the  title,  e.g.,  other 
death,  intestacy,  heirship,  etc.,  are  required  to  be  proved  by  affidavit;  tacts,  bow 
but  statutory  declarations  of  such  facts,  taken  on  a  former  devolu- 1>love  ' 
tion  of  the  title,  are  usually  accepted  as  evidence,  and  need  not  be 
corroborated  by  affidavits  made  in  the  action.     By  R.  S.  O.  c.  134,  s. 
2,  recitals  and  descriptions  of  facts,  matters,  and  parties  contained  in 
deeds,    instruments,    Acts    of   Parliament,    or   statutory   declarations 
twenty  years  old  at  the  date  of  the  contract,  shall,  unless  and  except 
so  far  as  they  are  proved  to  be  inaccurate,  be  taken  to  be  sufficient 
proof  of  such  facts,  matters  and  descriptions;  and  see  Re  Ponton  & 
Swanston,  16  Ont.  669;  Re  Marsh  &  Granville,  24  Ch.   D.   11;  48  L. 
T.  947. 

Where  the  title  is  a  registered  title^  all  .instruments  in  the  r-huin  Deeds  must 
of  title~must  be  "registe~rec|^and  anyinireglsTo7ed~decds  in  the  chain  of  ^*JS&? 
title,    must  be  registered  at  the  expense  of  _  the  vcndpiT  ATTcTFSi^v.  Ve*fdor's 
AVUrrav,  It!   (J.  P.  69;  Brady  v.  Walls,  17  Gr.  699;  Palmer  v.  Run,  1  expense. 
Chy.  Ch.  246;  Sweetnam  v.  Sweetnam,  6  P.  R.  83;  Laird'  v.  Paton,  7 
Ont.  137;  20  C.  L.  J.  385.     Where  a  registered  deed  appears  on  the 
abstract  it  is  not  sufficient  verification  of  the  abstract  to  produce  a 
deed   apparently   between  the   same  parties  as  the  registered  deed, 
but    bearing    no    certificate    of    registration,    without    in    some    way 
establishing  the  identity  of  the  deed  produced  with  that  registered: 
Mclntosh  v.  Rogers.  12  P.  R.  389. 

In  the  absence  of  any  express   condition  of  sale  to  the  contrary,  Copies 
the  vendor  is  bound  to  furnish,  at  his  own  expense,  to  the  purchaser,  T^61? 
copies  of  all  instruments  relating  to  the  title  which  are  not  of  record : 
Re  Charles,  4  Chy.  Ch.  19.     He  is  also  bound  to  furnish  copies  of  all 
deeds  registered  by  memorial,  but  it  was  held  not  of  deeds  registered 
in  full:  76. ;  but  see  Harrison  v.  Joseph,  8  P.  R.  293;  but  in  a  later  case 
it  Avas  held  by  Street,  J.,  that  the  vendm'Js  bnunrl  Jj>  prnrlnnp  a1^1 
deliver   to   the   pnrphn.spr    rertifip^  rnpip^fjf   all    r]fPfls..  »f    tvliinh    ho 
cannot    produce   the ^  or iginals,  jsyhether    registered    in   full    or    not: 
\lclntosli  v.  Rogers,  12  P.  R   3b>9;  aud~see  Bobier  &  Ontario  Tnvt.  A&soc.,' 
16  Ont.  259. 
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furnish 
qualified 
by  con- 
ditions. 


Rule  739.  The  ordinary  liability  of  a  purchaser  to  produce  all  necessary 
Liability  of  evidence  to  make  out  a  good  title,  and  to  deliver  on  completion  the 
vendor  to  original  deeds,  or  copies  of  such  as  are  not  in  his  possession,  may 
be  qualified  by  special  conditions  of  sale.  Where  special  conditions 
are  imposed,  they  have  to  be  set  out  in  full  in  the  advertisement:  see 
Rule  721.  Special  conditions  of  this  kind  should  not  be  unnecessarily 
stringent,  as  they  are  calculated  to  damp  the  sale.  Thus  where  the 
proof  of  title  was  involved  in  no  difficulty  a  condition  of  sale  that 
"  the  vendor  is  not  to  be  bound  to  give  any  evidence  of  title,  or  any 
title  deeds  or  copies  thereof,  other  than  such  as  are  in  his  possession, 
or  produce  any  abstract,"  was  held  to  be  very  objectionable,  and  one 
that  should  not  be  sanctioned  by  the  Master,  even  by  consent: 
McDonald  v.  Gordon,  2  Chy.  Ch.  125. 


Vendor 
may  be 
bound, 
notwith- 
standing 
such 

conditions, 
to  prove 
title. 


Court  will 
not  pass  off 
a  bad  title 
knowingly. 


Crown 
bonds. 


Taxes  and 

incum- 

brances. 


Deeds  by 
T.  &L.OO. 
&  Canada 
Co. 

Covenants 
by  Canada 
Co. 


Notice  to 
deliver 
objections, 
service  of. 


But  it  seems  that  even  such  a  condition  would  not  exempt  a  vendor 
from  otherwise  showing  a  good  title:  Canada,  Permanent  Building 
Society  v.  Wallis,  8  Gr.  368;  Mclntosh  v.  Rogers,  12  P.  R.  389;  14  Ont. 
97;  Secus,  where  the  vendor  purports  to  sell  only  such  title  as  he  has, 
but  even  then,  if  it  can  be  shewn  by  the  purchaser  that  the  vendor 
has  no  title  at  all,  the  contract  will  not  be  specifically  enforced 
against  the  purchaser:  Leslie  v.  Preston,  7  ur.  434;  Jones  v.  Clifford, 
3  Ch.  D.  779;  Darlington  v.  Hamilton,  Kay.  550;  but  see  Hume  v. 
Pocock,  L.  R.  1  Chy.  379;  Hume  v.  Bentley,  5  De  G.  &  S.  520;  even 
where  a  vendor  advertises  to  sell  only  such  title  as  he  has,  he  is 
bound  to  convey  that  title  free  from  any  subsisting  incumbrance: 
Goold  v.  Birmingham,  Dudley  &  District  Bank,  58  L.  T.  5GO.  The 
Court  will  not  knowingly  pass  off  a  bad  title,  by  the  aid  of  special, 
or  misleading  conditions:  Else  v.  Else,  L.  R.  13  Eq.  196;  Soton, 
5th  ed.,  294,  1854. 

The  vendor  is  bound  to  procure  the  discharge  of  Crown  Bonds 
affecting  the  land:  Re  Charles,  4  Chy.  Ch.  19.  Crown  Bonds  of  the 
Province  of  Ontario,  are  no  longer  a  charge  on  land  of  the  obligor, 
unless  registered  against  it:  R.  S.  O.  c.  113;  Re  Franklin,  8  P.  R.  470; 
nor  are  Crown  Bonds  of  the  Dominion:  51  Viet.  c.  30  (D.).  The 
vendor  is  also  bound  to  remove  certificates  of  Us  pendGns  registered 
against  the  land:  Bobier  &  Ontario  Invt.  Assoc.,  16  Ont.  259. 

The  vendor  is  not  bound  to  give  evidence,  negativing  the  existence 
or  arrears  of  taxes,  or  other  incumbrances:  Thompson  v.  MiUikeii,  9 
Gr.  359.  As  to  punishment  for  concealing  incumbrances,  or  falsify- 
ing pedigree,  etc.,  after  written  demand  of  abstract:  see  R.  S.  C. 
c.  164,  s.  91.  But  he  is  bound  to  have  removed  from  tho  register 
or  otherwise  nullified,  any  registered  instrument,  appearing  to  create 
an  adverse  interest  in  the  land,  even  though  such  instruments  pur- 
port to  be  made  by  parties  having  no  apparent  title:  Ecefcr  \.  McKay, 
10  P.  R.  345. 

As  to  execution  of  deeds,  by  the  Trust  &  Loan  Co.,  see  25  Viet.  c. 
72;  Trust  &  Loan  Co.  v.  Monk,  14  Gr.  385;  by  The  Canada  Company: 
Woodhill  v.  Sullivan,  14  C.  P.  265;  Fell  v.  South,  24  U.  C.  Q.  B.  Ifiii. 

The  Canada  Company  is  not  exempted  from  giving  ordinary 
covenants  for  title:  see  Scarlett  v.  Canada  Co.,  1  Chy.  Ch.  90. 

As  soon  as  the  vendor's  solicitor  considers  that  the  verification  of 
the  abstract  is  complete,  he  should  serve  notice  on  the  purchaser  to 
deliver  objections,  and  requisitions. 

The  Master  has  no  jurisdiction  to  permit  further  objections  to  bo 
delivered  after  the  time  limited  by  this  Rule,  but  the  Court  oa  special 
application  for  that  purpose  may  permit  further  objections  to  be 
delivered:  Clarke  \.  Lanylcy,  10  P.  R.  208.  And  where  under  the 


PROCEEDINGS  ON  REFERENCES  —  SALES.  907 

conditions  of  sale,   the  time  for  putting  in  objections   has  expired  Rule  740. 
before  the  reference  to  the  Master  takes  place,  no  further  objections 
can  be  delivered  in  the  Master's  office:  Imperial  Bank  v.  Motcalfe,  11 
Ont.  467. 


74O.     Upon  being  served  with  such  notice,  the  pur- 
chaser,  if  dissatisfied,  shall  serve  his  objections  or  requisi-  sttions  to 
tions  within  the  time  thereby  limited;  and  the  like  course  delivered^6 
shall  be  followed  upon  such  objections  or  requisitions  as 
is  prescribed  by  Kules  735,  736,  and  737,  in  relation  to 
the  abstract.     Con.  Kule  113. 

Taken  from  Chy.  O.  395. 

Requisitions  on  and  Objections  to  Title.—  If  the  purchaser  isEequisi- 
dissatisfied  with  the  proofs  of  title  adduced  by  the  vendor,  he  must*i°1nRon 
deliver  his  objections  and  requisitions  within  seven  days  after  receipt 
of  notice  so  to  do,  or  he  will  be  deemed  to  have  accepted  the  title: 
Rule  739.     As  to  the  construction  of  conditions  for  the  delivery  of 
objections  to  title  in  the  case   of  sales  out  of  Court:  see  Nalson  v. 
Armstrong,  22  Ont.  542;  21  Ont.  App.  183;  25  S.  C.  R.  203. 

Stipulations  as  to  time  for  delivery  of  objections  to  title  do  not  Obiections 
prevent  objection,  even  after  the  stipulated  time,  to  an  entire  want  of  to  title- 
title:  II. 

The  existence  of  an  easement  undisclosed  by  the  particulars  was 
held  a  valid  objection,  although  the  property  was  offered  "  subject 
to  any  existing  public  and  private  rights  of  way,  and  other  rights  and 
easements  of  whatever  nature":  Hcywood  v.  Mallalieu,  49  L.  T.  <;.~iS. 
The  existence  of  registered  deeds  by  parties  apparently  having  1,0  title 
is  a  valid  objection:  McKay  v.  Keefer,  10  P.  R.  345;  the  fact  that  the 
sale  was  by  trustees  under  unnecessarily  depreciative  conditions  is 
also  a  valid  objection:  Re  Rayncr,  53  L.  T.  495. 

The  existence  of  a  public  road  across  the  land  was  held  a.  ralid 
objection  to  the  title,  although  a  resolution  of  the  Municipal  Council 
to  close  it  had  been  passed:  Kronsbien  v.  Gage,  10  Gr.  572;  see  also 
the  existence  of  a  right  of  way:  Ash'burner  v.  Setcell,  1891,  3  Ch.  405; 
65  L.  T.  524.  So  also  is  an  outstanding  claim  to  dower:  Gamble  v. 
Giinunerson,  9  Gr.  193.  So  also  is  the  lunacy  of  a  previous  owner  of 
the  land:  Francis  v.  8t.  Germain,  6  Gr.  636.  So  also  is  the  fact  that 
the  vendor,  an  attorney,  claimed  through  a  will  prepared  by  himself  : 
Grove  v.  Bastard,  2  Phil.  621.  So  also  is  the  fact  that  the  title  came 
through  a  will,  whereby  the  testator  purported  only  to  devise  a 
moiety:  StapyUon  v.  Scott,  16  Ves.  273;  and  where  the  validity  of  the 
vendor's  title  depended  on  the  fact  of  his  having  purchased  without 
notice:  Freer  v.  Hesse,  4  D.  M.  &  G.  495;  but  a  supposed  equity  in  a 
person  who  died  upwards  of  fifty  years  ago,  where  the  possession 
since  that  time  had  been  in  another,  and  the  vendor  had  a  good  legal 
title,  was  held  no  objection:  Dewitt  v.  Thomas,  10  Gr.  21;  Mclntosh  v. 
Rogers,  12  P.  R.  389;  Imperial  Bank  v.  Metcalfe.  11  Ont.  467;  Re 
Shortt  d  Howard,  before  Boyd,  C.,  21st  March,  18"88. 

Inquiry  should  always  be  made  as  to  the  possession.     If  a  stranger  possession, 
is  in  possession,  the  purchaser  should  insist  on  his  being  ejected  by  inquiry 
the  vendor.    Under  The  Registry  Act,  R.  S.  O.  c.  136,  s.  98,  it  would  " 
seem  that  possession  is  no  longer  constructive  notice  of  the  title  of 
the  person  in  possession  as  against  a  party  claiming  under  a  regis- 
tered title:  Bell  v.   Walker,  20  Gr.  569;   Grey  v.  Ball,  23  Gr.    390; 
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Kule  741.    Sherlonmu  v.  Jeffs,  15  Gr.   574;   Building  &  Loan  Ass.   v.  Poaps,  27 
No  longer    Ont.  470;  not  even  though  there  be  actual  notice  of  the  possession: 

ti°veSnoUtice  C°0lev  v'  8mith>  40  U"  C"  °"  B-  543:  Roe  v-  Braden,  24  Gr.  589;  but 
of  title.  where  the  person  in  possession  is  tenant  under  a  lease  for  a  term 
not  exceeding  seven  years,  his  interest  is  protected  though  his  lease 
is  not  registered:  R.  S.  O.  c.  136,  s.  39;  Latch  v.  Bright,  16  Gr.  653. 
As  to  the  effect  of  possession  in  cases  to  which  The  Registry  Act  does 
not  apply:  see  Attorney-General  v.  McNulty,  11  Gr.  281,  581;  Gray 
v.  CoucJwr,  15  Gr.  419;  and  as  to  what  may  amount  to  actual  notice 
sufficient  to  take  a  case  out  of  the  protection  of  The  Registry  Act, 
see  Rose  v.  Peterkin,  13  S.  C.  B.  677. 

In  investigating  the  title,  the  purchaser  at  a  sale  by  the  Court,  is 
not  bound  to  inquire  into  the  regularity  of  the  proceedings  in  the 
action:  if  the  judgment  appears  to  be  regular  on  its  face,  he  will  be 
protected:  Shaw  v.  Craicford,  4  Ont.  App.  371;  Gunn  v.  DoWe,  15  Gr. 
655;  McLean  y-  Grant,  20  Gr.  76.  He  must,  however,  ascertain  that 
all  proper  necessary  parties  are  bound  by  the  judgment:  Leehmere  v. 
Brasier,  2  J.  &  W.  287;  Calvert  v.  Godfrey,  6  Beav.  97;  Bennett  v. 

Hamillj  2  Scb'  &  Lef-  577;  and  that  the  sale  was  in  accordance  with 
the  judgment:  Colclough  v.  Sterum,  3  Bli.  181;  Taloott  v.  Minmtt.  0 
Ir.  Eq.  83.  An  order  of  the  Court  is  not  invalidated  as  against  a 
tona  flde  purchaser  under  it  on  the  ground  of  want  of  jurisdiction, 
or  of  want  of  any  concurrence,  consent,  notice,  or  service:  see  Jud. 
Act.  s.  58  (11). 

Where  the  requisitions  and  objections,  or  any  of  them,  are  not 
answered,  either  party  may  carry  In  the  objections,  or  such  of  them 
as  are  not  answered,  before  the  Master,  as  provided  by  Rule  735, 
and  get  his  decision  thereon. 

Where  it  is  found  that  vendor  has  sold  land  which  he  cannot  convey 
himself,  the  purchaser  may  rescind;  he  is  not  bound  to  wait  and  see 
jf  ^he  vendor  can  procure  a  conveyance  by  a  third  party:  Re  Cooke, 
78  L.  T.  106.  108. 

There  are  some  objections  which  are  not  strictly  objections  to  the 
title,  but  are  considered  "  matters  of  conveyance."  Thus,  the  exist- 
ence of  outstanding  incumbrances,  or  satisfied  mortgages  —  where  the 
vendor  is  entitled  to  require  the  party  appearing  entitled  thereto,  to 
join  in  the  conveyance  to  the  purchaser,  or  to  release  or  discharge 
his  incumbrance,  —  are  not  objections  to  the  title.  But  where  the 
vendor  is  unable  to  procure  such  conveyance,  or  release,  such  incum- 
brances then  constitute  an  objection  to  the  title:  see  Re  Great  Northern 
Ry.  Co.  v.  Sanderson,  25  Ch.  D.  788;  50  L.  T.  87;  McLean  v.  Walker, 
19  Ont.  161.  See  also  Fry,  Sp.  Perf.,  2nd  ed.,  sec.  13"  el  *c«..  nnd 
Martin  v.  McGee,  19  Ont.  705,  and  18  Ont.  App.  384;  Re  Deighton  & 
Harris,  1898,  1  Ch.  458;  46  W.  R.  341. 

Where  a  sale  is  made  subject  to  a  condition  that  the  vendor  may 
rescind  the  contract  in  case  the  purchaser  should  take  t  ny  objection, 
or  make  any  requisition  which  the  vendor  should  be  unable  or  unwill- 
ing to  answer  or  comply  with,  such  right  must  be  fairly  exercised, 
and  a  vendor  will  not  be  allowed  to  temporise  with  the  purchaser 
whilst  endeavoring  to  effect  a  sale  to  some  one  else:  Smith  v.  Wallace, 
1895,  1  Ch.  385;  71  L.  T.  814. 

741.  In  case  of  the  refusal  or  neglect  of  the  vendor 
ab8vtracfty,  to  verify  the  abstract  to  the  best  of  his  ability,  or  to  fur- 
caster  ^^  anv  necessary  proof  or  documents  in  his  power,  the 
authorize  Master  may  authorize  the  purchaser  to  do  so  at  the  vendor's 

purchaser  ^          T>    i      i  i  A 

to  do  so.     expense.     Con.  Kule  114. 
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Taken  from  Chy.  O.  396.  Rulers 

742-744 
Costs   of  Reference  as  to  Title.—  In  sales   by  the    Court,   the  ' 

purchaser  is   entitled  to  his  costs  of  the  reference,   where  the  title  reference 
proves  good,   on  grounds   not  appearing  on  the  abstract:   Field&r  v.  as  to  title, 
Higgimson,  3  V.  &  B.  142;  and  will  not  be  ordered  to  pay  the  vendor's  bow  borne. 
costs,  though  the  title  is  proved  according  to  the  abstract:  Flower  v. 
Hartop,  8  Beav.  200;  Holland  v.  King,  1  W.  R.  80;  Dart.  V.  &  P.  1210; 
unless  the  objections  are  frivolous  and  vexatious:  Thorpe  v.  Freer,  4 
Mad.  466;  Peers  v.  Sneyd,  17  Beav.  151;  Seton,  5th  ed.,  1875;  Platt  v. 
Blizzard,  29  Gr.  46;  Hurd  v.  Robertson,  1  Gr.   42;  Laird  v.  Paton,  7 
Ont.  137.     A  special  application  is  necessary  for  an  order  for  such 
costs:  Flower  v.  Hartop,  supra. 

Though  the  title  be  a  possessory  one,  and  be  first  proved  in  the  M. 
O.,  a  purchaser  may  be  ordered  to  pay  the  costs  of  the  referonce 
where  he  has  acted  unreasonably:  see  Dame  v.  Slater,  21  Ont.  375. 

A  purchaser  will  be  ordered  to  pay  the  costs  of  an  unsuccessful 
application  to  be  relieved  from  his  purchase:  Osborne  v.  Osborne,  18 
W.  R.  421. 

Where  a  good  title  cannot  be  made,  the  purchaser  is  entitled  to  apurchas- 
licn  on  the  land  sold,  for  the  deposit  and  costs:  Hurd  v.  Robertson,  7er'slien 
/V     -<_f9 

742.     The  foregoing  Rules  735  to  741  inclusive,  shall  {g* 
apply  to  all  cases  of  reference  to  the  Master  as  to  title,  jg 
as  well  as  to  sales  by  the  Court.    Con.  Rule  115.  to  title. 

Taken  from  Chy.  O.  397. 

74S.     Purchase  money  shall  not  be  paid  out  of  Court  Payment  of 

£  xi  t.-          v    -j.  purchase 

except  upon  consent  ot  the  purchaser  or  his  solicitor,  or  money  out 
upon  proof  being  made  to  the  Accountant  that  the  pur-  ° 
chaser  has  received  a  conveyance  or  vesting  order  in  re- 
spect of  the  property  for  which  the  money  in  question  was 
paid  into  Court.    New.     See  Con.  Rule  974,  last  part. 

This  although  a  new  Rule  really  embodies  what  has  always  been 
the  practice  in  the  Accountant's  office. 

(v)  Foreclosure,   Sale  and  Redemption. 

"74:4:.     Upon  a  reference  under  a  judgment  for  fore-  Master  to 
closure  or  sale  or  redemption  of  mortgaged  property,  the  tolncmn- 
Master  shall  inquire  into  and  state,  whether  any  person,  bl 
and  who,  other  than  the  plaintiff,  has  any  lien,  charge, 
or  incumbrance  upon  the  land  and  premises  embraced  'in 
the  mortgage  security  of  the  plaintiff,  subsequent  thereto. 
Con.  Rule  124. 

Taken  from  Chy.  O.  442. 

This  Rule  in  its  terms  applies  only  to  the  case  of  mortgages  of 
lands,  but  a  similar  procedure  is  followed  upon  a  judgment  for  the 
sale,  or  foreclosure  of  chattels. 
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Rule  745. 
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The  inquiry  is  confined  to  subsequent  incumbrancers;  persons 
against  whom  relief  is  sought,  who  are  entitled  to  the  ultimate  equity 
of  redemption,  or  whose  claims,  if  any,  are  prima  facie  prior  to  the 
plaintiff's  must  be  made  parties  to  the  writ:  Glass  v.  Freckleton,  10 
Gr.  470;  Lally  v.  Longhurst,  12  P.  R.  510;  and  see  White  v.  Beasley, 
2  Gr.  662;  and  as  to  the  wife  of  the  mortgagor:  see  Blong  v.  Fitz- 
gerald, 15  P.  R.  467;  and  see  30  C.  L.  J.  113.  Where,  however,  the 
plaintiff  has  sought  to  attack  in  the  Master's  office,  the  priority  of  an 
incumbrancer  who  is  prima  facie  entitled  to  priority  over  him,  he  has 
been  allowed  to  vacate  his  judgment  and  to  add  the  incumbrancer  as 
an  original  defendant  to  the  writ,  and  proceed  de  novo  as  against  him: 
Lally  v.  Longhurst,  supra.  Where  the  mortgagor  was  the  only  de- 
fendant, and  a  decree,  by  consent,  for  immediate  foreclosure  was 
taken  against  him,  a  reference  as  to  incurnbrances  was  refused: 
Taylor  v.  Ward,  13  Gr.  590;  but  it  seems  doubtful  whether  the  rule 
laid  down  in  that  case  would  be  followed  under  the  present  practice. 
Where  there  are  no  incumbrances,  the  plaintiff  should  not  take  a 
judgment  with  reference  as  to  incumbrances:  see  Rule  619,  and  notes, 

The  incumbrancers  are  ascertained  by  the  production  of  the  certifi- 
cates mentioned  in  the  following  Rule, 

745.  The  plaintiff  shall  bring  into  the  Master's  Office 
iutoM8o.  certificates  of  the  Registrar  and  Sheriff  of  the  County 
wherein  the  property  lies,  setting  forth  all  the  incum- 
^rances  which  affect  the  property  in  the  writ  or  pleadings 
mentioned,  and  such  other  evidence  as  he  may  be  advised. 
Con.  Rule  125. 

Taken  from  Chy.  O.  443. 

The  certificates  should  be  brought  down  to,  at  least,  the  day  subse- 
quent to  the  issue  of  the  writ  in  the  action. 

It  is  not  necessary  to  add  as  parties,  those  who  acquire  title  pen- 
aente  ute.  R0i)SOn  v.  Argue,  25  Gr.  407;  Walbridge  v.  Martin,  2  Chy. 
Ch-  275'  Bellamy  v.  Saoine,  1  D.  &  J.  566,  578,  580,  584;  3  Jur.  X.  S. 
943;  Tyler  v.  Thomas,  25  Beav.  47;  and  see  1  Ric.  2,  c.  9;  an  order 
adding  parties  who  had  acquired  interests  pendente  lite  was  set 
aside:  Abell  v.  Parr,  9  P.  R.  564;  but  see  Lindsay  v.  Bank  of  Montreal. 
13  Gr.  86.  As  to  the  doctrine  of  Us  pendens  see  7  C.  L.  T.  205; 
Bennett  on  Lis  Pendens,  c.  1;  Price  v.  Price,  35  Ch.  D.  297. 
The  doctrine  of  Lis  Peiidens  does  not  affect  third  persons  acquiring 
title  under  tax  sales  pend'cnte  lite,  Bennett,  c.  5,  s.  88,  nor  oona  fide 
transfers  of  negotiable  paper,  /&.,  ss.  86,  87;  nor  rights  acquired  under 
statutes  authorizing  expropriation,  76.,  s.  89;  nor  personal  property 
other  than  chattel'  interests  in  land:  Wigram  v.  Buckley,  1894.  3  Ch. 
483;  71  L.  T.  287. 

Sheriff's  Sheriff's  Certificate.—  Where  the  mortgage  is  of  freehold  lands, 
certificate,  the  certificate  of  the  Sheriff  must  relate  to  executions  against  lands. 
form  or.  |jut  wnere  tne  property  mortgaged  is  leasehold,  or  chattels,  it  should 
relate  to  executions  against  goods:  Sparroic  \.  Champagne,  5  C.  P.  .".'.14. 
The  certificates  are  usually  confined  to  executions  against  the 
mortgagor,  or  other  owner  of  the  equity  of  redemption.  But  when 
the  practice  of  registration  of  judgments  was  in  force,  it  was  held 
to  be  necessary  to  make  the  judgment  creditors  of  the  mortgagee 
parties  also:  Sanderson  v.  Incc,  7  Gr.  383;  but  in  a  later  case  it  was 
held  that  a  creditor  of  the  mortgagee  who  had  obtained  an  order 
attaching  the  mortgage  debt,  but  not  an  order  to  pay  over,  was  not 
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an  incumbrancer,  and  ought  not  to  be  made  a  party:  Crosbie  v.  Fenn,  Rule  746. 
26  Gr.  283.  The  Sheriff's  certificate  should  be  so  worded  as  to  in- 
clude writs  which  have  been  withdrawn  for  renewal,  this  may  be 
done  by  making  the  certificate  cover  any  writs  which  have  been  in 
the  Sheriff's  hands  within  thirty  days  preceding  its  date:  see  form  of 
such  a  certificate,  Taylor  on  Titles,  2nd  ed.,  197. 

The  withdrawal  of  a  writ  for  renewal  is  not  an  abandonment  of  Withdraw- 
its  priority,  but  on  being  returned  to  the  Sheriff  renewed,  it  retains  f0r°re^ewal 
the  same  position  it  held  prior  to  its  withdrawal  for  renewal:  Rowe  is  uot  au ' 
v.  Jarvis,  13  C.  P.  495;  Muir  v.  M.unroe,  23  U.  C.  Q.  B.  139.     The  abaudon- 
day  of  the  teste  of  a  fi.  fa.  is  inclusive,  so  that  a  writ  issued  on  the  ment' 
15th  day  of  a  mouth  expires  on  the  14th  day  of  the  same  month  in 
the  last  year  of  its  currency:  Bank  of  Montreal  v.   Taylor,   15  C.   P. 
107.     A  writ  withdrawn  for  renewal,  and  not   returned  for  fifteen 
days  thereafter,  when  a  year  from  the  teste  had  expired,  was  held, 
nevertheless,   to    be   re-delivered   in   sufficient   time:   MeneiUy   v.   Mc- 
Kenzie,  3  E.  &  A.  209;  but  a  writ  not  returned  to  the  Sheriff  until  six 
months  after  its  renewal — owing  to  mistake — was  held  to  have  lost 
its  priority:  Re  Hime  &  Ludley,  13  P.  R.  1;  as  to  the  currency  and 
renewal  of  writs  fl.  fa.:  see  Rule  872.     A  direction  by  the  execution 
creditor  to  the  Sheriff  to  stay  proceedings,  is  tantamount  to  a  with- 
drawal of  the  writ,  and  any  subsequent  execution  then  in  the  Sheriff's  But  a  di- 
hands,  or  thereafter,  and  during  the  stay,  coming  to  his  hands,  will  Action  to 
take  priority:  Trust  <£•'  Loan  Co.  v.   Cuthtert,  13  Gr.  412.    Under  the  Jo  stasis 
Creditors'  Relief  Act,  R.  S.  O.  c.  78,  the  question  of  priority  between 
execution  creditors  is  to  a  large  extent  done  away  with:  see  s.  3. 

Registrar's  Certificate. — The    Registrar's    certificate    is    usually  Registrar's 
confined  to  registrations  on  the  particular  parcel  of  land  included  in  certificate. 
the  plaintiff's  mortgage.     But  it  is  well  to  bear  in  mind,  that  judg- 
ments for  alimony  registered  against  a  defendant,  bind  all  his  lands 
situate  within  the  county,  or  counties,  in  which   the  registration  is 
made,  without  any  local  description:  see  J.  A.  s.  35,  supra,  p.  34. 

Where- the  mortgaged  property  consists  of  chattels,  the  certificate  C.C.  Clerk's 
of  the  Clerk  of  the  proper  County  Court  should  be  produced,  as  toce^tiftcate' 
subsequent  mortgages.  necessary. 

It  is  to  the  interest  of  the  plaintiff  to  take  care  that  all  persons, 
having  any  claim  as  subsequent  incumbrancers,  are  made  parties; 
as  the  omission  to  make  them  parties  at  the  proper  time,  may  lead  to 
difficulty  in  carrying  out  any  subsequent  sale  which  may  be  had  in 
the  action;  and  possibly  render  another  action  necessary. 

74G.  The  Master  shall  direct  all  such  persons  as  ap-  Master  is 
pear  to  have  any  lien,  charge  or  incumbrance  upon  the  parties, 
property  in  question,  subsequent  to  the  mortgage  in  ques- 
tion, to  be  made  parties  to  the  action,  and  to  be  served 
with  a  notice  according  to  Form  IsTo.  77.     Con.  Rule  126. 

Taken  from  Chy.  O.  444. 

Where  it  is   doubtful  whether  persons,  appearing  to  have  claims,  Eights  of 
have  any  valid  right,  the  question  should  not  be  determined  against  Parties 
them  in  their  absence,  but  they  should  be  added  as  parties,  and  an  ciahifs  ap- 
opportunity    given    them   to    maintain    their    claims:    Canada:   Landed  peardoubt- 
Crcidit  Co.  v.  McAllister.  21  Gr.  593.    Persons  whose  claims,  if  any,  |ul  not. to 
would  be  prior  to  the  plaintiff's,  should  be  made  parties  to  the  writ,  fjf  t<b°eci'rded 
and  not  added  in  the  Master's  office:  Glass  v.  Frcckleton,  10  Gr.  470;  absence. 
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Rule  746.  Lolly  v.  Longhurst,  12  P.  R.  510;  and  see  Rule  744.  Persons  having 
mechanics'  liens  subsequent  to  the  plaintiff,  should  be  added  under 
this  Rule,  and  not  made  parties  by  the  writ:  Jackson  v.  Hammond,  8 
P.  R.  157.  Under  the  former  Mechanics'  Lien  Act  an  execution 

Mechanics'  creditor  whose  writ  was  placed  in  the  Sheriff's  hands  subsequent  to 
the  registration  of  a  mechanic's  lien,  but  prior  to  the  institution  of 
an  action  to  enforce  it,  was  a  subsequent  incumbrancer,  and  might  be 
made  a  party  to  the  action  to  enforce  the  lien  in  the  Master's  office, 
notwithstanding  the  90  days  limited  by  R.  S.  O.  1887,  c.  126,  s.  23, 
had  expired:  Cole  v.  Hall,  12  P.  R.  584,  affirmed  by  C.  A.,  13  P.  R. 
100;  but  under  the  present  Mechanics'  Lien  Act  (R.  S.  O.  c.  153),  it 
,  .  would  seem  that  such  an  execution  creditor  should  be  made  an 

creditoi^of  original   party.     A   creditor  of   a   mortgagee    who   has   obtained   an 

mortgagee,  attaching  order  against  the  mortgage  debt,  but  who  has  not  obtained 
an  order  to  pay  over,  is  not  an  incumbrancer  within  the  meaning  of 
the  Rule:  Crosbie  v.  Fcnn,  26  Gr.  283;  neither  is  a  simple  contract 
creditor  of  the  mortgagor,  nor  has  he  any  right  of  redemption:  Nichol 
v.  Allenoy,  17  Ont.  275;  and  where  a  tenant  in  common  mortgages  his 
share,  his  co-tenants  have  no  equity  to  redeem  that  share:  Ib. 

Deceased        Where  a   subsequent   mortgagee  is   dead   his   real   representatives 

mortgpnta'  sh011^  n°t  be  made  parties,  it  is  only  necessary  to  add  his  personal 

t'fves  to  be"  representatives:  Whitla  v.  Halliday,  4  D.  &  W.  267;  Taylor  v.  Stead, 

added.          1  Chy.  Ch.  74;  Q-rimshawe  v.  Parks,  6  U.   C.  L.  ,T.  142;  Laicrenee  v. 

Humphries,  11  Gr.  209;  R.  S.  O.  c.  121,  s.  11;  Dilk  v.  Douglas,  26  Gr. 

99;  RoMnson  v.  Byers,  9  Gr.  572;  and  see  now  R.  S.  O.  c.  127,  ss.  3,  4. 

And  where  a  mortgage  is  taken  in  the  name  of  one  partner  to  secure 

a  partnership  debt,  it  is  not  necessary  to  add  the  real,  or  personal, 

representatives  of  a  deceased  partner  in  an  action  by  the  surviving 

partner  to  enforce  the  security:  Stephens  v.  Simpson,  12  Gr.  493. 

Subsequent  incumbrancers  should  not  be  made  defendants  by  writ, 
even  in  an  action  to  enforce  an  annuity:  Nelson  v.  Cochranc,  13  P. 
R.  76. 

Where  a  person  is  entitled  to  rights  in  two  different  capacities,  if 
he  be  made  a  party  to  an  action  distinctly  as  regards  his  right  in  one 
capacity,  he  may  not  be  bound  as  to  his  rights  in  the  other  capacity; 
e.g.,  a  person  made  a  defendant  as  a  judgment  creditor,  was  held  not 
to  be  bound  in  his  character  of  mortgagee:  Crooks  v.  Watkins,  8 
Gr.  340. 
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Where  an  execution  creditor  is  made  a  party  in  the  Masters  office 
as  a  subsequent  incumbrancer,  service  of  the  notice  (Form  77)  upon- 
his  solicitor  in  the  action  in  which  the  execution  was  recovered  is 
sufficient:  see  Rule  332.  Where  it  is  brought  to  the  notice  of  the 
Master  that  there  are  parties  having  subsequent  unregistered  claims 
against  the  lands,  they  should  be  made  parties  in  his  office:  Canadian 
Bank  of  Commerce  v.  Forbes,  10  P.  R.  442. 

A  mortgagor's  tenant  for  years  is  entitled  to  redeem,  if  the  mort- 
gagee refuse  to  concur  in  the  lease:  Tarn  v.  Turner,  39  Ch.  D.  456; 
58  L.  T.  558;  and  should  be  added  as  a  party:  and  see  Anderson  v. 
Stevenson,  15  Ont.  563. 

Persons  added  as  parties  under  this  Rule  become  parties  from  the- 
date  of  the  notice  (Form  No.  77)  not  merely  from  the  date  of  its. 
service:  Sterling  v.  Campbell,  1  Chy.  Ch.  147. 
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747.  Any  party  served  with,  a  notice  under  Rule  746 
may  apply  to  the  Court  at  any  time  within  14  days  from  Par'ties  ' 
the  date  of  the  service,  to  discharge,  add  to,  vary,  or  set  auuedmay 
aside  the  judgment  or  order  making  him  a  party.     Con.  against 
Rule  127. 

Taken  from  Chy.  O.  445. 

Where  a  party  added  by  the  Master,  claims  to  be  prior  to  the  plain- 
tiff, he  should  move  to  discharge  the  Master's  order:  HcDougall  v. 
Lindsay  Payer  Mills  Co.,  10  P.  R.  247;  20  C.  L.  J.  133. 

In  Montgomery  v.  Shortis,  3  Chy.  Ch.  69,  the  motion  to  discharge  an  Motion  to 
order  adding  a  party,  appears  to  have  been  entertained  in  Chambers;  discharge 
and  in  McDonald  v.  Rodgers,  9  Gr.  75,  the  question  was  raised  on  an  order  acid- 
appeal  from  the  Master's  report;  and  in  Kline  v.  Kline,  3  Chy.  Ch.  £^5.7® 
161,  an  application  was  made  to  the  Master  himself,  to  discharge  his  how  made. 
order  adding  a  party  under  Rule  659,  on  grounds  disclosed  subsequent 
to  the  making  of  the  order. 

Where  the  party  added,  desires  to  move  to  vary,  or  set  aside  the  Motion  to 
-judgment,   the   motion   must   be   made   to   the   Court   at   its   weekly  vary  judg- 
sittings,  and  the  motion  must  be  returnable  within  the  fourteen  days  b^mad^to 
from  service  of  the  notice  on  the  party   moving:   Milled  v.   Brown,  the  Court. 
before    Proudfoot,    V.C.,   23rd    November,    1880;    Wright   v.    Wright, 
before  Blake,  V.C.,  29th  March,  1881;  and  see  Mcllroy  v.  Hawke,  3 
Chy.  Ch.  66;  Harris  v.   Meyers,    16  Gr.  117;  Jackson  v.   Gardiner,  2 
Chy.  Ch.  385. 

Where  the  fourteen  days  is  suffered  to  elapse,  before  the  motion  is  Leave  to 
made  returnable  to  discharge  the  order,  or  to  vary,  or  set  aside,  themovewlien 
judgment,  the  party  added  must  first  obtain  leave  to  move,  before  he  ne 
can  move  to  vary,  or  set  aside,  the  judgment,  or  set  aside  the  order 
adding  him  as  party:  Roe  v.  Stanton,  15  Gr.  137;  Mcllroy  v.  Hawkc, 
3  Chy.  Ch.  66.     This  leave,  in  a  proper  case,  may  be  obtained  on 
motion  in  Chambers,  but  where  the  applicant  failed  to  show  a  prima 
facie  case,  leave  was  refused:  Box  v.  Bridgman,  6  P.  R.  234. 

A  subsequent  incumbrancer  is  not  entitled  to  have  the  judgment 
varied  so  as  to  require  the  plaintiff  to  bring  before  the  Court  parties 
for  the  purposes  of  effectuating  relief  to  which  the  incumbrancer  is 
entitled,  his  remedy  is  to  redeem,  and  then  proceed  on  his  own  account 
to  obtain  such  relief:  Rutherford  v.  Rutherford,  17  P.  R.  228. 

748.     The  Master,  before  he  proceeds  to  hear  and  de-incum- 
termine,  shall  require  an  appointment  according  to  Form 
No.  78,  to  be  served  upon  all  persons  made  parties  before 
the  judgment  or  order.     Con.  Rule  128. 

Taken  from  Chy.  Ord.  446. 

Under  the  former  practice  in  Chancery,  it  was  held  that  notwith-  Defendant 
standing  a  bill    might  have  been  taken  pro  confesso  against  a  de-whohas 
fendant,  he  was,  nevertheless,  entitled  under  certain  circumstances,  "d'.en^uTed" 
to  notice  of  proceedings  in  the  Master's  office:  Robinson  v.  Whitcomb,  to'notice 
20  Gr.  415;  McCormick  v.  McCormick,  6  P.  R.  208;  Buchanan  v.  Tiffany,  of  proceed- 
1  Gr.  98;  Walsh  v.  Bourke,  Ib.  105;  Hawkins  v.  Jarvis,  Ib.  257;  1  E.  &  in8slllM-0' 
A.  246;  Strachan  v.  Murney,  6  Gr.  284;  but  see  Perrin  v.  Davis,  3  Gr. 
161.     In  mortgage  cases  it  was  customary  to  notify  not  only  subse- 
quent incumbrancers   who   were  parties  to  the  bill   as   required   by 
J.A.—  58 
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Rule  749. 


this  Rule;  but  also  the  mortgagor,  whenever  the  plaintiff  proved  any 
other  claim  in  addition  to  that  alleged  in  his  bill,  or  where  subse- 
quent incumbrancers  were  added,  even  though  the  bill  had  been  taken 
pro  confesso:  see  McCormfek  v.  McOormick,  supra;  but  see  Baby  v. 
Woodbridge,  5  U.  C.  L.  J.  67.  But  a  defendant  cannot,  in  the 
Master's  office,  rely  on  any  defence  which,  if  sustained,  would  have 
the  effect  of  determining  that  the  Court  had  made  a  nugatory  order 
or  judgment:  McDougall  v.  Lindsay  Paper  Mills  Co.,  10  P.  R.  247; 
Wiley  v.  Ledyard,  Ib.  182. 

Under  the  new  practice  there  is  now  an  equivalent  proceeding  to 
an  order  or  note  pro  confesso  (see  Rules  263,  573,  586);  and  a  Rule 
expressly  providing  that  defendants  who  do  not  defend,  "  except 
where  otherwise  provided  by  these  Rules  .  .  .  shall  not  be 
entitled  to  notice  of  any  subsequent  proceedings  in  the  action."  This 
Rule  contains  such  a  provision  for  notice  to  such  defendants.  By 
Rule  330  non-appearing  defendants  may  be  served  by  posting  up  the 
document  required  to  be  served  "  in  the  office  where  the  proceedings 
are  being  conducted." 


who  have 


Where  a  person  who  has  been  duly  served  with 
a  notice  under  Rule  746  or  with  an  appointment  under 
Rule  748,  neglects  to  attend  at  the  time  appointed,  the 
ied>  Master  shall  treat  such  non-attendance  as  a  disclaimer  by 
the  person  so  making  default;  and  any  claim  of  such  per- 
son shall  be  thereby  foreclosed,  unless  otherwise  ordered 
upon  application  duly  made  for  that  purpose.  Con.  Rule 
129. 

Taken  from  Chy.  O.  447. 

Notwithstanding  that  a  subsequent  incumbrancer  has  been  fore- 
closed  under  this  Rule,  he  may  in  some  cases  obtain  leave  to  prove  his 
claim-  Applications  for  leave  to  be  let  in,  after  the  time  has  expired 
must  be  obtained  from  the  Master,  if  no  report  has  been  made,  and 
where  the  report  has  issued,  then  upon  motion  in  Chambers.  After  a 
Master  has  made  his*  general  report,  he  is  then  functus  offlcw,  and 
there  would  therefore  be  no  jurisdiction  in  the  Master  in  Ordinary  to 
entertain  such  an  application  under  Rule  698  (1);  but  a  Local  Master 
having  a  general  jurisdiction  in  Chambers  under  Rule  49  would 
appear  to  be  entitled  to  entertain  such  an  application.  In  Becher  v. 
Webb,  7  P.  R.  445,  relief  was  given  on  the  terms  of  postponing  the 
applicant  to  a  subsequent  incumbrancer,  who  had  duly  proved  his 
claim:  and  see  Catell  v.  Simons,  8  Beav.  243;  Hull  v.  Falconer,  11 
Jur.  N.  S.  151;  Cameron  v.  Wolfe  Island  Ry.  Co.,  .6  P.  R.  91;  but  in 
Ross  v.  Stevenson,  7  P.  R.  126;  Sterling  v.  Campbell,  1  Chy.  Ch.  147, 
relief  was  granted,  without  postponing  the  applicant. 

Where  an  incumbrancer  had  proved  his  claim  on  one  mortgage, 
he  was  afterwards  let  in  after  report,  on  payment  of  costs,  to  prove 
a  claim  on  another  mortgage  with  a  view  to  consolidating  them: 
Ross  v.  Stevenson,  supra. 

Where  a  person  added  as  a  subsequent  incumbrancer.  appears  and 
disclaims,  he  is  not  entitled  to  costs:  Hatt  v.  Park,  6  Gr.  553;  Leicin 
v.  Jones,  51  L.  T.  59. 

*  In  The  Queen  City  Rcflniny  Co.,  before  the  Master  in  Ordinary, 
7th  May,  1885.  the  learned  Master  was  of  opinion  that  he  was  not 
functus-  until  his  report  was  filed. 
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75O.    When  all  parties  have  been  duly  served.   theEulem 

_  ..  i     -n        i  e       i_    ."  •      j         j.      All         1    •       Master  to 

Master  shall  take  an  account  of  what  is  due  to  the  plain-  take  ac- 
tiff,  and  to  the  other  incumbrancers  (if  any),  for  principal  plaintiff 
money  and  interest,  and  tax  their  costs,  and  settle  their  Cancers?1 
priorities,  and  appoint  a  time  and  place,  or  times  and  f\ 
places,  for  payment  according  to  the  practice  of  the  Court.  '** 
Con.  Eule  130. 


Taken  from  Chy.  O.  448. 

Proof  of  Service.—  It  is  the  duty  of  the  Master,  before  proceeding  Proof  of 
to  take  the  accounts,  to  require  due  proof  to  be  adduced  of  service  of  Ofrn0tfce 
the  necessary  proceedings  on  all  parties   not  attending  before  him 
who    are    entitled   to   notice.      All     subsequent    incumbrancers,   are 
entitled  to  attend  the  taking  of  the  account,  and  it.  would  seem  also 
necessary  that  the   defendants   named   in   the  writ,   should   also   be 
notified,  even  though  they  have  not  appeared:  see  note  to  Rule  748. 

Taking  Account.—  The  production  of  the  mortgage,  and  affldavit  Taking 
of  the  incumbrancer  proving  his  claim  is  prima  facie  sufficient  proof  of  p°;»° 
the  claim,   and  under  Rule  751  the  affidavit  of  an  assignee  is  prima  proof, 
facie  sufficient:  Court  v.  Holland,  8  P.  R.  213;  Elliott  v.  Hunter,  24  Gr.  what  is. 
430;  Pollock  v.  Perry,   5  Gr.   591;  Hancocic  v.  Maulson,  10   Gr.   483  ;  Affldavit  of 
Warren  v.  Taylor,  9  Gr.  59;  he  need  not  go  into  evidence  to  prove  that  claimant. 
the  amount  is  unpaid:  Markle  v.  Ross,  13  P.  R.  135;   where  the  bill 
was   pro  confesso,   the  mortgagee   was   bound   to   state   the    amount 
actually  advanced:  Sterling  v.  Riley,  9  Gr.  343;  and  in  every  case  it  is 
competent  for  the  parties,  if  the  mortgage  has  not  been  made  for  the 
purpose  apparent  on  the  face  of  it,  to  shew  in  the  Master's  office,  the 
real  purpose  for  which  it  was  executed:  Ib.  ;  Penn  v.  Lockwood,  1  Gr. 
547;  Brownlee  v.   Cunningham,  13  Gr.   586;  Morrison  v.  Robinson,   19 
Gr.  480;  or  for  which  it  is  held  as  security:  Inglis  v.  Gilchrist,  10  Gr. 
301;  Mclntyre  v.  Thompson,  6  Ont.  710;  19  C.  L.  J.  393.    But  to  reduce 
the  amount  below  the  amount  apparently  secured,  the  evidence  must 
be  clear:  Fraser  v.  Lode,  10  Gr.  207. 

Where  the  claim  is  brought  in,  in  the  name  of  the  Accountant  of 
the  Court,  his  certificate  of  the  amount  appearing  due  by  his  books, 
and  that  he  has  not  been  in  possession,  is  sufficient  prima  facie 
evidence  of  his  claim:  Holmested  v.  Vanderbopart,  19  C.  L.  J.  97;  this 
was  a  decision  of  the  Chancellor  and  Proudfoot,  J.,  on  the  matter 
being  submitted  to  them. 

Where  a  mortgagor  had  received  only  a.  part  of  the  mortgage 
money,  but  gave  a  receipt  for  the  full  amount,  and  the  mortgagee 
thereupon,  and  before  any  payment  had  fallen  due  under  the  mort- 
gage, assigned  it  to  a  third  person,  who  took  it  bona  fide  without 
notice  that  the  full  amount  had  not  been  advanced,  it  was  held  that 
the  mortgagor  could  not  as  against  the  assignee  dispute  that  the 
mortgage  was  security  for  the  amount  it  purported  to  secure,  and  for 
which  he  had  given  the  receipt:  Bickorton  v.  Walker,  31  Ch.  D.  151; 
53  L.  T.  731.  But  the  usual  rule  is  that  an  assignee  of  a  mortgage 
takes  it  subject  to  the  actual  state  of  accounts  between  the  mortgagee 
and  mortgagor,  and  cannot  even  when  the  mortgage  contains  a  formal 
receipt  for  the  whole  amount  purported  to  be  secured  thereby, 
recover  more  than  has  been  actually  advanced:  Hanley  v.  London 
Loan  Co.,  23  Ont.  App.  139;  20  S.  C.  R.  443. 
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Rule  750.  An  assignee,  moreover,  is  not  entitled  to  enforce  a  covenant  which- 
his  assignor  could  not  have  enforced,  thus,  where  a  trustee  by  mistake- 
executed  a  mortgage  containing  a  covenant  for  payment  personally 
of  the  mortgage  debt,  there  being  no  consideration  therefor,  it  was 
held  that  the  assignee,  though  a  purchaser  for  value  without  notice, 
could  not  enforce  it:  Patterson  v.  McLean,  21  Ont.  221. 

Collateral  advantages  stipulated  for  by  a  mortgagee  over  and 
above  his  principal  and  interest;  e.g.,  a  bonus,  cannot  be  recovered: 
James  v.  Kerr,  40  Ch.  D.  449;  60  L.  T.  212;  nor  costs  not  connected 
with  the  loan  transaction:  Field  v.  Hopkins,  62  L.  T.  102. 

And  where  a  mortgagee  stipulates  for  a  life  insurance  as  collateral 
security  for  the  loan,  and  for  the  premiums  being  paid  by  or  charged 
against  the  mortgagor,  the  representatives  of  the  mortgagor  are 
entitled  to  have  the  insurance  applied  to  the  payment  of  the  debt, 
and  are  entitled  to  any  surplus,  notwithstanding  any  stipulation  in  the 
mortgage  to  the  contrary:  Salt  v.  Northampton,  1892,  A.  C.  1;  76- 
L.  T.  765. 

A  mortgagee  in  possession  by  an  agent  may  be  compelled  to  give 
a  detailed  account  of  the  receipts  by  the  agent;  an  account  merely  of 
the  lump  sums  received  from  the  agent  is  insufficient:  Noyes  v.  Pollock, 
30  Ch.  D.  336;  53  L.  T.  430. 

Where  the  secretary  of  a  building  society  had  given  the  society  a 
mortgage  to  secure  a  loan  payable  by  instalments  "  and  other  moneys 
becoming  due  from  the  mortgagor  to  the  society,"  ft  was  held  that 
the  mortgagees  could  not  hold  the  mortgage  as  security  for  moneys 
embezzled  from  them  by  the  mortgagor  after  he  had  assigned  the- 
equity  of  redemption,  as  against  the  assignee:  Banes'  v.  Sunderland, 
Eq.  Industrial  Society,  55  L.  T.  808. 

A  derivative  mortgagee  is  bound  to  account  to  his  mortgagor  for 
all  profits  made  by  him:  thus  where  a  derivative  mortgagee  by  repre- 
senting himself  to  be  the  mortgagee  obtained  an  assignment  of  the 
equity  of  redemption  which  he  subsequently  resold  at  a  profit,  he  wm» 
held  bound  to  account  for  the  profit  so  made:  Wilkins  v.  McLean,  10 
Ont.  58;  13  Ont.  Apr>.  467;  14  S.  C.  R.  22. 

Where  a  mortgagee  had  sold  under  his  power  of  sale,  but  owing  to 
a  defect  in  the  advertisement  had  been  compelled  to  allow  the  pur- 
chaser compensation,  it  was  held  that  he  was  chargeable,  as  against 
the  mortgagor,  with  any  loss  occasioned  by  the  misdescription: 
Tomlin  v.  Luce,  41  Ch.  D.  573,  in  appeal,  43  Ch.  D.  191. 

Where  the  mortgage  provided  that  the  total  amount  to  be  recovered 
by  the  mortgagee  "  under  these  presents  "  should  not  exceed  £900, 
payments  made  by  the  mortgagee  for  rent  and  insurance  while  in 
possession  were  held  to  be  recoverable,  though  the  aggregate  amount 
of  the  claim  exceeded  £900:  White  v.  City  of  London  Brewery  Co.,  42 
Ch.  D.  237;  but  where  an  incumbrancer  proved  a  olaim  on  a  bond  in  a 
penal  sum  of  £1,000,  conditioned  for  the  payment  of  £500,  it  was 
held  that  he  could  not,  as  against  a  subsequent  Incumbrancer,  recover 
any  larger  sum  against  the  land  than  the  amount  of  the  penalty,  and 
the  decree  made  in  1853  was  amended  in  1891  by  limiting  the  prin- 
cipal and  interest  recoverable  thereunder  to  the  amount  of  the 
penalty:  Ration  v.  Harris,  1892,  A.  C.  547;  67  L.  T.  722. 

Stated  The  plaintiff  or  defendant  may  rely  in  the  Master's  office,  on  a 

account       stated  account  set   up  in  the  pleadings,   although   no  evidence  was 
may  be  re-  _jyen  of  jt  on  tiie  trial-  Edinburgh  Life  AxNitrinur  Co.  v.  Allen,  23  Gr. 
Meo°wheD  238;  and  see  IngUs  v.  Oilchrist,  10  Gr.  301;  Neil  v.  Neil,  15  Gr.  110,. 
Holgate  v.  Shutt,  28  Ch.  D.  111. 
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The  Master,  in  taking  the  account  under  the  usual  judgment  in  a  Rule  750 
mortgage  action  for  sale  or  foreclosure,  cannot  go  into  any  question 
affecting  the  validity  of  the  plaintiff's  security:  McDougall  v  Lindsay 
Paper  Mills  Co.,  10  P.  R.  247;  20  C.  L.  J.  133,  253;  Wiley  v.  Ledyard, 
10  P.  R.  182;  Bickford  v.  Grand  Junction  Ry.  Co.,  1  S  C  R  696  and 
see  Be  Munsie,  10  P.  R.  98;  20  C.  L.  J.  112;  but  a  subsequent  incum- 
brancer  is  not  bound  by  an  agreement  made  after  the  date  of  such 
incumbrancer's  charge,  between  the  plaintiff  and  the  mortgagor,  as  to 
the  amount  due  to  plaintiff,  and  may  dispute  it  without  moving 
against  the  judgment:  Rutherford  v.  Rutherford,  17  P.  R.  '228. 

As  to  the  proper  method  of  taking  the  account,  where  the  mortgagor  Taking 
has  sold  the  equity  of  redemption  in  part  of  the  mortgaged  lands,  and  account 
has  agreed  to  indemnify  the  grantee  against  the  mortgage-  see  Per-  TmHtv  nf 
kins  v.  Vandcrliv,  11  Gr.  488.  redemp 

Consolidation  of  Mortgages.— Subject  inter  alia  to  tire  exccp-  divided, 
ticns  hereafter  mentioned,  a  mortgagee  has  a  right,  in  actions  f or  consolida- 
redemption,  or  foreclosure,  to  consolidate  all  mortgages  held  by  him,tionof 
and  made  by  the  same  mortgagor,  so  as  to  prevent  the  mortgagor  ormortga8es 
subsequent  incumbrancers  from  redeeming  one  or  more  without  re- 
deeming all:  Watts  v.  Symes,  I  D.  M.  &  G.  240;  Selby  \.  Pomfret,  1  J. 
&  H.  336;  3  De  G.  F.  &  J.  595;  Johnston  v.  Reid,  29  Gr.  296;  even 
though  they  -were  originally  made  in  favour  of  different  mortgagees: 
Pledge  v.  Carr,  1895,  1  Ch.  51;  S.  C.,  sub  nom.,  Pledge  v.  White,  1896,  A. 
C.  187;  74  L.  T.  323.  A  subsequent  incumbrancer  added  in  the  Mas- 
ter's office  has  the  same  right:  Merritt  v.  Stephenson,  7  Gr.  22;  Ross  v. 
Stevensvn,  7  P.  R.  126.  But  the  right  to  consolidate  cannot  be 
enforced  against  a  subsequent  registered  purchaser  or  iucumbrancer 
without  actual  notice:  Browdr  v.  Canada,  Permanent  Building  Society, 
24  Gr.  509;  Johnston  v.  R.eid,  29  Gr.  296;  Smith  v.  Smith,  18  Ont.  205; 
Miller  v.  Broicn,  3  Ont.  210.  Nor  can  it  be  enforced,  where  prior  t6 
the  creation  of  the  second  mortgage,  the  mortgagor  had  assigned,  or 
mortgaged,  his  equity  of  redemption  in  the  first  mortgage,  as  against 
such  assignee  or  mortgagee:  Jennings  v.  Jordan,  6  App.  Cas.  698;  45 
L.  T.  593;  Harter  v.  Colman,  19  Ch.  D.  630;  46  L.  T.  154;  and  see 
Baker  v.  Gray,  1  Ch.  D.  491;  nor  where,  though  the  second  mortgage 
was  created  before  the  assignment  of  the  equity  of  redemption,  it 
does  not  become  united  in  the  same  hand  with  the  first  mortgage, 
until  after  the  assignment  of  the  equity  of  redemption  in  the  first 
mortgage:  Minter  v.  Carr,  1894,  2  Ch.  321;  71  L.  T.  526;  nor  where 
one  of  the  mortgaged  estates  has  ceased  to  exist,  e.g.,  where  it  was  a 
leasehold,  or  life  estate:  Re  Raggett,  €x  parte  Williams,  44  L.  T.  4;  50 
L.  J.  Chy.  187;  nor  can  a  mortgage  of  realty  be  consolidated  with  a 
mortgage  of  chattels,  so  as  to  throw  the  debt  secured  by  the  realty, 
on  the  chattels:  Chesicorth  v.  Hunt,  5  C.  P.  D.  266;  42  L.  T.  774:  41» 
L.  J.  C.  P.  507;  nor  can  it  be  allowed  in  favour  of  the  plaintiff  in  an 
action  for  foreclosure,  where  one  of  the  mortgages  is  not  in  default: 
Cummin»  v.  Fletcher,  42  L.  T.  859;  49  L.  J.  Chy.  117,  563;  The 
8 cattish- American  I.  Co.  v.  Tennant,  19  Ont.  263.  Xor  can  a  mortgage 
held  by  a  sole  mortgagee  be  consolidated  with  one  held  by  him 
jointly  with  a  third  person:  Riley  v.  Hall,  105  L.  T.  Jour.  337;  W.  X. 
1898,  81. 

Consolidation  is  only  allowed  as  a  condition  of  granting  the  owner 
of  the  equity  of  redemption  equitable  relief,  on  the  principle  that 
"  he  who  seeks  equity  must  do  equity,"  but  it  cannot  be  imposed  as 
a  condition  of  granting  him  relief  in  respect  of  a  legal  claim  on  his 
part:  Re  Union  Assoc.  Co.,  23  Ont.  627,  per  Ferguson,  J. 
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Eule  750.  Where  the  right  to  consolidate  mortgages  on  different  properties 
has  once  arisen,  it  cannot  be  deleated  by  any  subsequent  transfer  of 
the  equity  of  redemption  in  the  different  properties  to  other  parties, 
and  the  right  to  consolidate  arises,  notwithstanding  that  the  mort- 
gages which  it  is  sought  to  consolidate,  were  not  united  in  title  with 
the  mortgage  sought  to  be  redeemed  until  after  the  assignment  of 
the  equity  of  redemption  in  the  latter  mortgage  to  the  person  seeking 
to  redeem:  Pledge  v.  Carr,  1895,  1  Ch.  51;  71  L.  T.  598;  S.  C.,  sub 
nom.,  Pledge  v.  White,  1896,  A.  C.  187;  74  L.  T.  323. 

Mortgagee      Where  an  intending  purchaser  of  the  equity  of  redemption  inquires 
mt y  b6fl     °^  t^le  mortgagee  the  amount  due  on  a  prior  mortgage,  and  also  states 
fronTcon-    t^e   purpose    for    which    the   inquiry    is    made,    and    the   mortgagee 
solidating.    ripglects    to   notify    him    of   the   claim    to    consolidate   the   security 
with    another,    the    mortgagee    is    deprived    of    the    right    of    con- 
solidation   as    against    such    person:  Dominion  Savings  £  Investment 
Company  v.  Kittridge,  23  Gr.  631.     So  also  the  assignee  of  two  mort- 
gages cannot  consolidate  them  if  his  assignor  was  precluded  from  so 
doing:  Bird  v.  Wmn,  33  Ch.  D.  215. 

See  further  as  to  the  consolidation  of  mortgages:  101  L.  T.  200. 
Tacking—       Tacking. — Tacking  a  subsequent  to  a  prior  incumbrance,  so  as  to 
what  CUf-  out  an  intervening  registered  incumbrance,  can  no  longer  be  done 

be  talked y  so  as  to  defeat  the  provisions  of  The  Registry  Act:  K.  S,  O.  c.  136,  s. 
tomort-      98;  and  to  this  extent  tacking  is  abolished,  but  there  are  still  some 
gage  debt,   instances  in  which  claims  not  secured  by  the  mortgage  may  be  tacked 
thereto  as  a  condition  of  redemption. 

The  mortgagee  cannot  tack  to  his  mortgage  3ebt  a  simple  contract 
debt  due  from  the  mortgagor:  Ferguson,  v.  Frontenac,  21  Gr.  188; 
Canadian  Bank  of  Commerce  v.  Forbes,  10  P.  R.  442;  but  he  may 
as  against  his  representatives,  in  case  of  his  death;  and  he  may  tack 
all  prior  charges  or  incumbrances  paid  off  by  him:  Trust  &  Loan  Co. 
v.  Cuthbert,  14  Gr.  410;  Tetter  v.  St.  John,  10  Gr.  85;  Wells  v.  The 
Trust  d  Loan  Co.,  9  Ont.  170;  20  C.  L.  J.  407;  and  he  is  entitled  to 
claim  as  against  subsequent  incumbrancers,  or  the  mortgagor,  the 
full  amount  due  thereon,  no  matter  how  advantageous  the  terms  on 
which  he  may  have  acquired  them:  Watkins  v.  McKellar,  7  Gr.  586; 
Dobson  v.  Land,  8  Ha.  216. 

Tacking  The  mortgagee  is  also  entitled  to  tack  to  his  mortgage  debt,  any 
costs  occasioned  by  part  of  the  mortgaged  estate  being  expropriated 
under  any  statute:  Rees  v.  The  Metropolitan  Board  of  Works,  14  Ch.  D. 
372;  42  L.  T.  685;  49  L.  J.  Ch.  620;  and  also  any  costs  incurred  in 
protecting,  or  endeavouring  to  realize,  his  security:  Wilkes  v.  Sanion, 
1  Ch.  D.  188;  and  see  Rule  667,  note  p.  846;  and  the  costs  of  an 
abortive  sale:  Farrer  v.  Lacey,  31  Ch.  D.  42;  50  L.  T.  121;  but  not 
the  costs  of  unsuccessful  proceedings  undertaken  without  the  con- 
currence of  the  mortgagor:  Wells  v.  The  Trust  t£  Loan  Co.,  supra. 

Merger,  a  Merger. — Where  an  incumbrancer  obtains  a  release  of  the  equity 
question  of  of  redemption,  a  question  whether  his  incumbrance  is  merged  arises, 
intention.  Tjm  is  a  question  of  intention,  and  where  it  is  obviously  not  for  his 

benefit,  the  Court  will  not  presume  any  such  intention:  Hart  v.  Mc- 

Questen,  22  Gr.  133;  North  of  Scotland  Mortgage  Company  v.  German, 

31  C.  P.  349;  Elliot  v.  Jayne,  11  Gr.  412;  Weaver  v.  Vanduscn.  27  Gr. 

477;   Macdonald  v.   Bullivant,   10  Ont.   App.   582;   and   see  Adam®   v. 

Angell,  5   Ch.   634;     Bell  v.   Sundcrtand*  Building  .Society,  24   Ch.   D. 

618;  49  L.   T.  555;  Re  Pride,  Shack  f  II  v.   Celnttt,   1891,  2   Ch.   135; 

64  L.  T.  768;  Thome  v.  Cann.  1895,  A.  C.  11;  Liqiti<l<ition  Estates  Co. 

v.'Willwtghby,  1896,  1  Ch.  726;  74  L.  T.  228;  1898,  A.  C.  321;  78 

L.  T.  329. 
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Improvements. — Where  a  sale  of  the  mortgaged  property  under  Rule  750. 
execution  is  set  aside  the  vendee  is  entitled  to  improvements:  Shaw  Improve- 
v.  Tims,  19  Gr.  496;  and  also  when  a  sale  is  made  by  the  mortgagee  meats- 
purchased  at  a  sale  under  the  power  which  proves  invalid:  McLaren ^hat 
v.  Fraser,  17  Gr.  567;  Carroll  v.  Robertson,  15  Gr.  173.    The  expense  mortgagee 
of  erecting  a  carding  mill   was   disallowed:   Kerby  v.    Kerby,    5   Gr.inpos- 
587.    Expenses  of  planting  and  tending  fruit,  and  ornamental  trees, session-     . 
suitable  for  carrying  out  improvements  commenced  by  the  mortgagor 
were  allowed,  but  not  their  value  at  the  time  of  redemption:  Paul 
v.  Johnson,  12  Gr.  474.    Where  the  mortgagee  is  charged  with  rents 
arsing  from  improvements  made  by  him,  he  should  be  allowed  the 
expenses  of  such  improvements  to  a  corresponding  amount:  Constable 
v.  Quest,  6  Gr.  510;  and  see  further  as  to  allowances  to  mortgagees 
in  possession:  notes  to  Rule  667,  supra,  pp.  845,  846. 

Interest. — Interest  on  moneys  secured  by  mortgages  made   after  interest, 

1st  July,  1880,  is  subject  to  the  provisions  of  R.  S.  C.  c.  127,  ss.  3-8.  arrears  of, 

how  far  re- 
Interest  begins  to  run  only  from  the  time  the  money  is  actually  coverable 
advanced:  Edmonds  v.  Hamilton  P.  &  L.  Soc.,   19  Ont.  677;  18  Ont. against 
Ann    <U7  mortgaged 

App.  6$t.  land 

The  general  rule  is  that  a  mortgagee  suing  for  sale  or  foreclosure 
cannot  recover  arrears  of  interest  for  more  than  six  years  prior 
to  the  commencement  of  the  action:  see  R.  S.  O.  c.  133,  s.  17;  and 
the  same  rule  applies  in  an  action  by  a  subsequent  mortgagee  for 
redemption:  McMicking  v.  Gibbons,  24  Ont.  App.  586,  overruling  on 
that  point  Delaney  v.  C.  P.  R.,  21  Ont.  11. 

Where  the  action  is  either  for  foreclosure  or  redemption,  and  is 
between  the  mortgagee  and  the  mortgagor,  or  the  representative  of  a 
deceased  mortgagor,  who  has  covenanted  for  payment,  and  no  sub- 
sequent incumbrancer  intervenes,  the  mortgagee  may  tack  all  the 
interest  recoverable  on  the  covenant:  Carroll  v.  Robertson,  15  Gr.  173; 
Howercn  v.  Bradbum,  22  Gr.  96;  Macdmtald  v.  Hacdonald,  11  Ont.  187; 
see  however  McMicking  v.  Gibbons,  supra;  but  where  there  is  no  coven- 
ant, even  in  such  a  case,  no  more  than  six  years'  arrears  can  be 
recovered:  Taylor  v.  Hargrave,  19  Gr.  271;  and  see  Airey  v.  Mitcliell, 
21  Gr.  510;  Hovxren  v.  Bradbum,  22  Gr.  96;  Weaver  v.  Vandusen,  27 
Gr.  at  p.  481;  but  see  Barnes-  v.  Glenton,  1898,  2  Q.  B.  223  (under  the 
English  Act,  the  language  of  which  is  different,  not  being,  like  R.  S. 
O.  c.  133.  s.  23,  confined  to  actions  to  recover  "out  of  any  land  "); 
but  the  limitation  of  six  years'  arrears  of  interest  has  no  applica- 
tion where  the  mortgaged  property  is  personal  estate:  Mellersh  v. 
Broicn,  45  Ch.  D.  225;  63  L.  T.  189;  nor  does  it  apply  as  against  a 
subsequent  mortgagee,  as  regards  interest  accruing  due  to  him 
while  a  prior  mortgagee  is  in  possession:  see  R.  S.  O.  c.  133,  s.  18. 

When  a  mortgagee  sells  under  a  power  of  sale  he  may  retain  out 
of  the  proceeds,  the  arrears  of  interest  though  they  exceed  six  years: 
Edmunds  v.  Waugli,  L.  R.  1  Eq.  418;  Ford  v.  Allen,  15  Gr.  565;  In  re 
MarsJifleld,  Harshfleld  v.  Hutchings,  34  Ch.  D.  721;  56  L.  T.  694. 

Interest  is  not  ordinarily  allowed  on  the  costs  of  the  action,  but 
it  may  be  allowed  on  costs  which  have  been  expressly  ordered  to  be 
added  to  the  plaintiff's  security,  from  the  date  of  taxation:  Eardley 
v.  Knight,  41  Ch.  D.  537. 

Rate  of  Interest. — Since  the  repeal   of  the  usury  laws,   the  CourtBate  of 
will  not  refuse  to  enforce  any  contract,  which  parties,  competent  to  interest  re- 
contract,    may   make    for   the   payment   of   interest,    provided    it    is coverable> 
understood:  Teeter  v.  8t.  John,  10  Gr.  85;  R.  S.  C.  c.  127,  s.  1.     But 
the   rate   of    interest    chargeable   by    corporations    or    companies   or 
associations  of  persons,  not  being  a  bank,  is  restricted  in  certain  cases 
to  six  per  cent,  or  eight  per  cent.:  see  R.  S.  C.  c.  127,  ss.  9-11. 
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Rule  750. 

Stipula- 
tion for 
increased 
rate  oil  de- 
fault may 
be  en- 
forced. 

Mortgage 
payable 
without 
interest. 


Whore  a  mortgage  stipulated  that  up  to  a  certain  day  the  interest 
to  be  charged  should  be  eight  per  cent.,  and  if  the  principal  were  not 
then  paid  twelve  per  cent.,  it  was  held  that  the  mortgagee  was  en- 
titled to  recover  the  twelve  per  cent,  on  default:  Waddvll  v.  McColl. 
14  Gr.  211. 

Where  a  mortgage  is  made  payable  without  interest,  or  no  interest 
is  reserved,  interest  may  nevertheless  be  recovered  at  six  per  cent. 
from  the  time  of  default:  McDoneU  v.  West,  14  Gr.  492;  Reid  v.  Wilson, 
9  P.  R.  165;  18  C.  L.  J.  58.  Compound  interest  may  now,  subject  to 
the  provisions  of  R.  S.  C.  c.  127,  ss.  10,  11,  be  stipulated  for  and 
recovered:  Clarkson  v.  Henderson,  14  Ch.  D.  348;  43  L.  T.  29; 
Henderson  v.  Dick-son,  9  Gr.  379;  or  an  increased  rate  in  case  of  de- 
fault: Downey  v.  Parnell,  2  Ont.  82;  18  C.  L.  J.  241;  but  a  mortgagee 
is  prima  facfe  only  entitled  to  simple  interest,  and  where  an  account 
charging  compound  interest  was  assented  to  by  the  mortgagor  in 
ignorance  of  his  rights  it  was  re-opened:  Daniell  v.  Sinclair,  L.  R.  6, 
H.  L.  181;  44  L.  T.  257:  and  a  bargain  for  an  exorbitant  rate  of 
interest  will  not  be  enforced  if  it  is  shewn  not  to  have  been  under- 
stood by  the  mortgagor:  Teeter  v.  St.  John,  10  Gr.  85. 

Where  the  incumbrancer  has  redeemed  a  prior  incumbrance,  he  is 
incum-1       entitled  to  recover  interest  on  the   aggregate    amount  of  principal, 
brances       interest,  and  costs,  so  paid;  on  the  principal,  at  the  rate  reserved  in 
paid  off  by  his  own  mortgage,  and  on  the  interest  and  costs,  at  six   per  cent.: 
mortgagee.  McMast€r  v    Hector,  8  C.  L.  J.  284;  and  he  has  a  lien  on  the  land 
therefor  as  against  subsequent  incumbrancers:  Trust  &  Loan  Company 
v.  CutMert,  14  Gr.  410;  Teeter  v.  St.  John,  10  Gr.  85.     But  where  a 
solicitor  purchases  securities   at  his  client's  request,  simple  interest 
on  the  amount  paid,  is  all  that  is  chargeable,  and  not  the  rate  reserved 
by   the   securities   purchased,    unless    otherwise   agreed:    Ma-clcod    v. 
Jones,  50  L.  T.  358. 


Compound 
interest. 


Exorbitant 
interest. 


Interest 


Bate  of 
interest 
payable 
after  time 
for  pay- 
ment. 


The  rate  of  interest  reserved  by  the  mortgage,  is  not  necessarily 
payable  after  default,  unless  the  mortgage  expressly  so  provides: 
Cook  v.  Fowler,  L.  R.  7  H.  L.  27;  Daily  v.  Hiimphrey,  37  TJ.  C.  Q.  B. 
514;  Jackson  v.  Hcurris,  78  L.  T.  Jour.  130;  and  a  covenant  to  pay 
interest  on  instalments  in  default  does  not  necessarily  mean  that 
interest  is  to  be  paid  on  interest,  in  default:  Goldstrom  v.  Tattcrman, 
17  Q.  B.  D.  80;  18  Q.  B.  D.  1;  55  L.  T.  866.  But  such  rate  was 
allowed  after  default,  by  way  of  damages,  where  it  was  not  expressly 
shewn  by  evidence  to  be  excessive:  Simonton  v.  Graham,  8  P.  R.  495; 
and  see  MeMersh  v.  Brown,  45  Ch.  D.  225:  63  L.  T.  189;  but  in  another 
case,  where  no  evidence  was  given  by  the  mortgagees  as  to  the  rate 
of  interest  after  default,  only  six  per  cent,  was  allowed:  Archbold  v. 
Building  d  Loan  Assoc.,  15  Ont.  237;  but  see  S.  C.,  16  Ont.  App.  1. 
A  covenant  to  pay  interest  at  a  higher  rate  than  six  per  cent.  "  until 
mortgage  money  paid "  does  not  entitle  the  covenantor  to  such 
higher  rate  after  the  time  fixed  for  payment  has  expired:  Poicell  v. 
Peck,  12  Ont.  492;  23  C.  L.  J.  93;  15  Ont.  App.  138.  But  in  com- 
puting the  amount  to  be  paid  for  redemption  in  the  case  of  a  mort- 
gage the  payment  of  which  had  been  accelerated  by  default  in  the 
payment  of  an  instalment,  the  Court  allowed  the  mortgage  rate  for 
the  six  months  allowed  for  redemption  though  it  exceeded  six  per 
cent.:  Huttlebury  v.  Stephens,  6  C.  L.  T.  588;  23  C.  L.  J.  12;  and  see 
Mcllorsh,  v.  Brown,  supra. 

Where  an  instrument  provided  for  payment  of  interest  at  a  given 
rate,  until  the  principal  money  should  be  paid,  it  was  held  that  the 
rate  contracted  for  could  not  be  recovered  after  judgment  had  been 
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obtained  on  the  instrument;  but  only  legal  interest  at  six  per  cent.  Rule  750. 
on  the  amount  of  the  judgment:  St.  Jolm  v.  Rykert,  4  Ont.  App.  213; 
Grant  v.  People's  Loan,  17  Ont.  App.  85;  18  S.  C.  R.  262;  Arbuthnot  v. 
'BunsilaU,  62  L.  T.  234  Freehold  Loan  Co.  v.  McLean,  8  Man.  R.  116; 
Manitoba  d  N.  W.  L.  Co.  v.  Barker,  Ib.  296;  Ex  p.  Fewings,  25  Ch.  D. 
338;  50  L.  T.  109;  but  see  contra.  Popple  v.  Sylvester,  22  Ch.  D.  98;  47 
L.  T.  329;  and  see  19  C.  L.  J.  21:  Re  Atkinson,  before  Boyd,  C., 
4th  May,  1883. 

Where  the  interest  is  payable  in  advance,  the  mortgagee  is  never- Interest  in 
theless  not  entitled  to  have  interest  allowed  for  a  period  subsequent  advance, 
to  that   appointed    for  redemption:   Trust  &  Loan  Co  \.   Kirk,   8   P. 
R.  203. 

Tender. — Where   a   tender  is    relied   on,   it   should   be   set   up   by  Tender 
statement  of  defence.     Where  such  a  defence  is  pleaded,  it  is  some-  ftr^^>{aci* 
times  specially  referred  to  the  Master  to  inquire  as  to  the  tender,  orjuterest. 
whether  the  amount  tendered  was  sufficient:  Knapp  v.  Bower,  17  Gr. 
695.     Prima-  facie  a  tender  stops  interest;  but  if  the  mortgagee  shews 
that   the   money   was    subsequently   used   by   the    mortgagor,   and   a 
profit  made,  subsequent  interest  is  nevertheless  chargeable:  Ib. ;  and 
see  Pearce  v.  Morris,  L.  R.  5  Chy.  at  p.  231. 

A  tender  is  not  equivalent  to  payment,  and  if  refused,  the  mort- 
gagor's remedy  is  an  action  for  redemption;  detinue  for  his  title  deeds 
will  not  lie:  Bank  N.  S.  W.  v.  O'Connor,  14  App.  Gas.  273. 

A  tender  under  protest  is  good,  and  a  mortgagor  is  entitled  to  an 
inquiry  whether  the  amount  tendered  was  sufficient:  Peers  v.  Allen, 
19  Gr.  98;  Grccmcood  v.  Sntcliffe,  1892,  1  Ch.  1;  65  L.  T.  797;  and 
although  a  mortgagee  is  usually  entitled  to  the  costs  of  a  redemption 
action,  yet  where  it  has  been  occasioned  by  Eis  re'fusal  to  accept  the 
amount  due,  he  may  be  ordered  to  pay  the  costs  of  the  action  up  to 
judgment:  Squire  v.  Pardoe,  66  L.  T.  243.  Tender  by  a  cheque  to  a 
solicitor  of  a  mortgagee  is  not  a  legal  tender,  though  not  objected  to 
on  that  ground:  Blumberg  v.  Life  Interest  R.  I.  Corp.,  1897,  1  Ch. 
171;  1898,  1  Ch.  27. 

Parol  Agreements  Affecting  Mortgage. — A  written  agreement  Parol 
for  value   by  a  mortgagor  to  pay  additional  interest,  is  enforceable  asree- 
against  mortgagor,  though  not  under  seal:  Brown  v.  Deacon,  12  Gr.  Affecting 
1!>S;   and   see  Alliance  Bank   v.  Broicn,   10  Jur.    N.    S.   1121.      But   a  mortgage 
verbal  agreement  to  that  effect  will  not  bind  the  lands,  as  against  a  debt, 
subsequent  purchaser  of  the  equity  of  redemption:  Totten  v.   Watson, 
17  Gr.  233;  or  even  as  against  a  devisee,  or  heir-at-law,  of  the  mort- 
gagor: Re  Houston,  Houston  v.  Houston,  2  Ont.  84. 

An  agreement  for  extra  interest  between  a  derivative  mortgagee 
and  the  mortgagor  enures  to  the  benefit  of  the  original  mortgagee: 
Graliame  v.  Anderson,  15  Gr.  189. 

Where,  after  the  mortgage  debt  was  partly  paid  off,  the  mortgagor  Estoppel 
re-borrowed    the    money   and    returned    the    receipts   given   for  his 
previous  payments,  it  was  held  that  he  was  estopped  from  disputing 
that  the  amount  so  re-advanced  was  still  secured  by  the  mortgage: 
Iwjlis  v.  Gilchrist,  10  Gr.  301. 

Statute  of  Limitations. — Under  a  dispute  note,  the  Statute  may  Statute 
be  set  up  as  a  bar  to  the  recovery  of  more  than  six  years'  arrears  of  °LLimit" 
interest;  but  where  it  is  relied  on  as  a  defence  to  the  whole  claim,  a 
statement  of  defence  must  be  filed:   Wright  v.  Morgan,    1  Ont.  App. 
613;  Cattanach  v.  UrquTiart,  6  P.  R.  28. 
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Rule  760.        Although  ten  years  is  now  a  bar  to  the  recovery  of  money  charged 
How  far       on  land,  as  against  the  land:  R.  S.  O.  c.  133,  s.  4;  yet  it  was  held 
a  bar  to       that  the  right  of  action  on  the  covenant   was  not  barred  until  the 
inters?      laPse  of  twenty  years  under  R.  S.  O.  1887,  c.  60,  ss.  1,   6;  Allan  v. 
McTavish,  2  Out.  App.  278;  Macdonald  v.  McDonald,  11  Ont.  187;  Mc- 
Donald v.  Elliott,  12  Ont.  98;  but  see  contra,  Sutton  v.  Button,  22  Ch. 
D.  511;  48  L.  T.  95;  Fearnside  v.  Flint,  22  Ch.  D.  579;  48  L.  T.  154. 
As  to  mortgages  made  on  or  after  1st  July,  1894,  the  ten  years'  limita- 
tion applies  to  actions  on  the  covenant:  see  R.  S.  O.  c.  72,  s.  1  (6), 
(ft).     As  to  the  application  of  the  Statute  of  Limitations  as  regards 
interest:  see  supra,  p.  919. 

No  bar  to        The  Statute  is  no  bar  to  an  account  for  more  than  six  years'  rent, 
forrents      as   against  a  mortgagee  in  possession:    Coldwell  v.  Hall,  9  Gr.  110; 
affirmed  in  appeal,  7  U.  C.  L.  J.  42;  8  U.  C.  L.  J.  93. 

ouent"  Where    a   prior   mortgagee,    or   other    incumbrancer,   has   been   in 

incum-  possession  of  any  land,  or  in  the  receipt  of  the  profits  thereof,  within 
brancer,  One  year  next  before  an  action  is  brought  by  any  person  entitled  to  a 
~  subsequent  mortgage,  or  other  incumbrance  on  the  same  land,  the 
person  entitled  to  the  subsequent  mortgage,  or  incumbrance,  may 
recover  in  such  action  the  arrears  of  interest  which  have  become  due 
foreciosuro  during  the  whole  time  that  such  prior  mortgagee,  or  incumbrancer, 
effect  of.  was  in  possession,  or  receipt,  as  aforesaid,  although  such  time  may 
have  exceeded  the  term  of  six  years:  see  R.  S.  O.  c.  133,  s.  18. 

common11       An  action  for  foreclosure,  or  sale,  is  an  action  to  recover  land,  and 
entitled  to  the  commencement  of  an  action  for  foreclosure  or  sale  by  a  mortgagee 
redeem        ou^  of  possession  stops  the  running  of  the  statute:  Harlock  v.  .Ash- 
estate'          ~bwry,  19  Ch.  D.  539;  46  L.  T.  356;  Pugh  v.  Heath,  1  App.  Gas.  235; 
46  L.   T.   321;  Fletcher  v.   Rodden,   1   Ont.   155;   but  see  Banctek  v. 
Barwick,  21  Gr.  39;  and  an  action  for  redemption  is  also  an  action  to 
recover  land:  per  Strong,  J.,  Faulds  v.  Harper,  11  S.  C.  R.  639. 

Where  some  of  several  tenants  in  common,  are  barred  by  the 
Statute  of  Limitations,  and  others  of  them  are  not;  the  latter  are 
entitled  to  redeem  the  whole  mortgaged  estate,  and  not  merely  an 
aliquot  part:  Faulds  v.  Harper,  2  Ont.  405;  9  Ont.  App.  537;  11  S.  C. 
R.  639;  see  also  Martin  v.  Miles,  5  Ont.  404. 

Payments  to  take  a  case  out  of  the  Statute  of  Limitations  must  be 
made  by  the  mortgagor  or  his  duly  authorized  agent;  (payments  made 
on  his  behalf  without  his  authority  will  not  prevent  the  Statute  from 
running:  Newbould  v.  Smith,  29  Ch.  D.  882;  53  L.  T.  137);  or  else  by 
some  person  to  whom  the  right  of  redemption  is  expressly  reserved  by 
the  mortgage  even  though  he  is  no  party  to  it:  see  Leirin  v.  Wilson,  11 
App.  Cas.  639;  or  by  some  person  liable  to  pay  the  mortgage  debt, 
and  payment  by  such  person  will  prevent  the  Statute  from  running  in 
favour  of  his  grantee,  who  is  in  possession,  and  no  party  to  the  pay- 
ment: Trust  &  Loan  Co.  v.  Stevenson,  20  Ont.  App.  56;  and  see  Dibb  v. 
Walker,  1893,  2  Ch.  429;  68  L.  T.  614.  Payment  by  one  of  several 
executors,  against  the  will  of  the  others,  was  held  not  to  bind  the 
land:  Astbury  v.  Astburv,  1898,  2  Ch.  Ill;  but  see  R.  S.  O.  c.  127, 
s.  4. 

Payments.  Payments.— Payment  to  one  of  several  executors,  is  a  good  pay- 
ment on  account  of  a  mortgage  held  by  two  of  them  as  executors: 
Eicart  v.  Dryden,  13  Gr.  50;  but  payment  to  one  of  several  trustees, 
who  held  a  mortgage,  is  not  good  as  to  the  other  trustees:  Eicart  v. 
Snyder,  13  Gr.  55. 
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Where  a  mortgagor  requested  his  mortgagee  to  release  a  part  of  Rule  750. 
the  mortgaged  property  on  payment  of  £100,  and  he  released  it  on  When 
payment  of  £50  only,  he  was  held  liable  for  the  difference:  Ball  v.  mortgagee 
Jarvis,  10  Gr.  568.    But  where  a  mortgagee  refused  to  accept  *100  j£^|  f°r 
offered  as  the  price  of  part  of  the  mortgaged  property,  which  was  not 
expropriated,   and  upon  an   arbitration  only   £30   was   awarded,   the  received, 
mortgagee   was   held   not  to   be  liable    for  the   difference:   Chmn  v. 
McDonald,  11  Gr.  140. 

Appropriation  of  Payments: 

Payments  made  on  account  are  to  be  appropriated  (1)  as  the  debtor  Appropri- 
directs  at  the  time  of  payment,  or  (2)  Where  there  is  no  direction  byatiouof 
the  debtor,  as  the  creditor  directs,  or  (3)  Where  neither  makes  anypaym 
direction,  the  law  will  apply  it  to  the  older  debt,  or  as  may  be  just: 
Wilson  v.  Rykert,  14  Ont.  188;  and  see  Loicther  v.  Hunter,  41  Ch.  D. 
248. 

A  mortgagee  in  possession,  and  in  receipt  of  rents  and  profits,  may 
sell  under  the  power  of  sale,  if  the  mortgage  be  in  default,  even 
though  the  rents  are  sufficient  to  keep  down  the  interest;  as  in  the 
absence  of  any  agreement  there  is  no  appropriation  of  payments  until 
the  taking  of  the  account:  Cockburn  v.  Edward*,  18  Ch.  D.  449;  45 
L.  T.  500;  51  L.  J.  Ch.  46;  and  see  HarlocU  v.  Ashbarry,  19  Ch.  D. 
539. 

Where  a  mortgagee  sells  under  a  power  of  sale,  he  is  bound  to  Appropri- 
apply  the  proceeds,  first,  in  payment  of  interest  and  costs,  and  then  p^^gg 
either  to  pay  the  balance  to  the  mortgagor,  or  apply  it  in  reduction  ofm0ney,  on 
principal:   Thompson  v.  Hudson,   L.  R.  10  Eq.  497.     He  may  sell  on  sale  by 
time,  but  he  must  give  credit  for  the  amount  secured  by  the  mortgage  mortgagee. 
of  the  purchaser  as  cash,   and  even  if  he  gets  the  consent  of  the 
mortgagor  to  a  sale  on  credit,  he  is  not  at  liberty  to  convert   the 
mortgage  taken  to  secure  that  part  of  the  purchase  money  for  which 
credit  is  given  into  cash,  and  charge  the  mortgagor  with  the  discount 
and  expenses,    without  a  distinct  bargain  to  that  effect:   Beatty  v. 
O'Connor,  5  Ont.  731;  any  surplus  in  his  hands  should  be  either  paid 
over  to  the  party  entitled,  or  if  there  be  no  hand  to  receive  it,  it 
should  be  either  paid  into  Court  under  the  Trustee  Relief  Act,  or  set 
apart  so  as  to  be  fruitful  for  the  benefit  of  the  party  entitled.     If  the 
mortgagee  neglects  to  do  either  of  these  things,  he  will  be  chargeable 
with   interest   on    the   money   so   long  as    it   remains   in   his   hands: 
Charles  v.  Jones,  35  Ch.  D.  544;  56  L.  T.  848.     A  mortgagee   who 
concurs  in  a  sale  by  his  mortgagor  is  responsible  for  the  due  applica- 
tion of  the  purchase  money:  West  London  Commercial  Bank  v.  Reliance 
Permanent  Building  Society,  29  Ch.  D.  954;  53  L.  T.  442. 

If  money  is  not  expressly  appropriated  by  the  party  paying  it,  the  Payments 
party  receiving  it  may  appropriate  it,   even   upon  a  claim  which 
cannot  enforce  by  suit;  but  an  appropriation  cannot  be  made  by  the  ted. 
creditor  after  action  brought,  on  bringing  in  his  account:  Fraser  v. 
Lode,    10     Gr.     207;    Hagerman     v.    Smith.     Tay.    123;     Armour     v. 
Oarruthers,  4  U.  C.  L.  J.  210;  Fuller  v.  Parnall,  8  C.  L.  J.  86;  and 
where  a  mortgagee  held  as  security  for  a  partnership  debt  the  mort-  Where  two 
gage  of  one  partner  and  the  note  of  the  other,  it  was  held  that  be^|^r^.es 
could  not,  as  against  an  assignee  of  the  equity  of  redemption,  appro- sarno  debt, 
priate  all  payments  on  account  of  the  note,  but  that  he  was  bound 
to  apply  one-half  of  the  sums  paid  out  of  the  partnership  assets,  on 
account  of  the  mortgage:  Moore  v.  Riddell,  11  Gr.  69. 

In  taking  the  account,  payments  on  account,  should  (if  not  other- Where  no 
wise  appropriated  by  the  debtor  or  creditor  at  the  time  of  payment)  appropria- 
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be  applied  first,  in  payment  of  overdue  interest  and  costs,  ami  then 
of  overdue  principal,  and  where  there  are  several  items,  the  appro- 
priation should  be  made  in  discharge  of  those  earliest  in  date:  Mc- 
Gregor v.  Gaulin,  4  U.  C.  Q.  B.  378;  Cnmmings  v.  Usher,  1  P.  R.  15; 
Ross  v.  Perrault,  13  Gr.  206;  Clayton's  Case,  Devaynes  v.  Noble,  1  Mer. 
530,  604;  Wilson  v.  Rykert,  14  Out.  188;  but  this  rule  is  not  an  in- 
variable rule  of  law.  It  cannot  be  applied  to  two  transactions  of  the 
same  date  merely  because  one  precedes  the  other  on  the  paper  on 
which  they  are  recorded:  Cory  v.  8.8.  Mecca,  1897,  A.  C.  286;  and 
where  an  accounting  party  (a  solicitor)  had  in  his  accounts  appro- 
priated payments  to  principal,  instead  of  the  overdue  interest,  he  was 
held  bound  by  the  appropriation:  Taylor  v.  Maffrath,  10  Ont.  669. 
Whore  the  creditor  claims  to  have  appropriated  a  payment,  the  onus 
lies  on  him  of  showing  affirmatively  that  no  appropriation  was  made 
by  the  debtor:  Lowthar  v.  Hunter,  41  Ch.  D.  248. 

A  mortgage  given  to  secure  a  floating  balance,  however,  is  not  dis- 
charged by  payments  made  on  account,  so  long  as  the  dealings 
between  the  parties  continue,  and  any  balance  remains  due  in 
respect  thereof,  even  though  the  payments  exceed  in  amount  the  debt 
due  when  the  mortgage  was  given,  or  the  amount  of  the  debt  men- 
tioned in  the  mortgage:  Cameron  v.  Ken;  3  Ont.  App.  30;  Russell  v. 
Davcy,  7  Gr.  13;  The  City  Discount  Company  v.  McLean,  L.  R.  9  C.  P. 
692;  Fenton  v.  Blackwood,  L.  R.  5  P.  C.  167;  Griffith  v.  Crocker,  18 
Ont.  App.  370;  but  see  Re  Brown,  2  Gr.  Ill,  590;  Buchanan  v.  Kerby, 
5  Gr.  332. 

An  appropriation  by  the  creditor  cannot  prevent  the  debtor  from 
pleading  the  Statute  of  Limitations,  but  where  the  debtor  pays  a 
sum  in  respect  of  an  account  which  includes  a  statute-barred  item, 
that,  will  amount  to  an  acknowledgment.  After  a  creditor  has  once 
made  an  appropriation  he  cannot  after  action  brought  make  another 
appropriation  of  the  same  payment:  Re  Friend,  1897,  2  Ch.  421;  77 
L.  T.  50. 


Insurance 
money, 
how  ap- 
plicable. 


Insurance  Money. — Where  the  mortgage  contains  no  provision  for 
the  application  of  insurance  money,  the  mortgagee  is  not  bound  to 
apply  it  in  reduction  of  his  debt  before  the  time  appointed  for  pay- 
ment, or  on  the  interest  to  accrue  thereon,  until  it  is  actually  due. 
In  such  a  case,  where  the  mortgagee  declines  to  apply  the  money  on 
his  debt,  or  interest,  the  mortgagor  is  entitled  to  have  the  moneys 
laid  out  in  rebuilding  and  restoring  the  premises  to  the  status  quo;  but 
if  the  mortgagee  retains  the  money  he  must  apply  it  on  account: 
Austin  v.  Story,  10  Gr.  306.  Under  R.  S.  O.  c.  121.  s.  4  (2).  the 
mortgagee  cannot  without  the  mortgagor's  consent  apply  the  insur- 
ance money  in  payment  of  moneys  not  yet  due:  Corham  v.  Khn/ston, 
17  Ont.  432;  Edmonds  v.  Hamilton  P.  &  L.  Socy.,  19  'Ont.  677;  18  Ont. 
App.  347;  and  he  is  not  bound  to  apply  it  in  payment  of  arrears,  but 
may  hold  it  in  reserve  as  collateral  security  while  any  portion  of  the 
mortgage  money  is  unpaid:  and,  though  he  applies  part  of  the  insur- 
ance money  in  payment  of  overdue  principal,  he  is  not  bound  to  apply 
the  balance  in  discharge  of  overdue  interest:  Edmonds  v.  Hamilton, 
supra;  ITut  if  he  elects  to  hold  the  insurance  money  in  reserve  he  is 
accountable  for  all  profit  made  out  of  the  money  while  so  held,  and 
he  should  not  let  it  lie  idle,  but  ought,  if  possible,  to  concur  with  the 
mortgagor  on  some  profitable  way  of  laying  it  out:  see  per  Maclennan, 
J.A.,  18  Ont.  App.  367. 

In  mortgages  executed  after  llth  March,  1879.  after  default,  there 
is  a  statutory  power  to  insure,  and  the  mortgagee  may  recover 

piietfhTre-  premiums  paid,  with  interest  at  the  rate  reserved  by  the  mortgage: 

building. 


Mortgagee 
may  have 
money  ap- 
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R.  S.  O.  c.  121,  s.  18.  Where  the  mortgagor  insures,  though  there  beRule  750. 
no  covenant,  in  the  event  of  a  loss  the  mortgagee  may  have  the 
insurance  money  laid  out  in  re-building:  Imp.  Stat.,  14  Geo.  3,  c.  78. 
s.  83;  Stinson  v.  PmrmcTc,  14  Gr.  604;  followed  (sed  dub.)  Carr  v. 
Fire  Insurance  Association,  14  Ont.  487;  the  Imperial  Statute  is  now 
repealed  as  to  this  Province  by  50  Viet.  c.  26,  s.  154  (O.);  but  see 
now  R.  S.  O.  c.  121,  s.  4. 

A  mortgagee  insuring  out  of  his  own  funds,  is  not  bound  to  give  the  Mortgagee 
mortgagor  credit   for  the  moneys   received   in  the  event  of  a   loss:  Aether  he 
Russell  v.  Robertson,  1  Chy.  Ch.  72.     Nor  is  He  entitled  to  charge  him  can  recover 
with  the  premiums,  unless  the  insurance  is  effected  under  R.  S.   O.  both  insur- 
c.  121,  s.  18,  supra;  Mclntosh  v.  Ontario  Bank,  20  Gr.  24.    But  whether       6.  and 
a   mortgagee  can   recover  both  the   insurance   money,   and   also 
mortgage  debt  seems  doubtful:  see  Castellain  v.  Preston,  8  Q.  B.  D. 
613;  46  L.  T.  568;  19  C.  L.  J.  143;  as  to  the  right  of  a  second  mort- 
gagee to  recover  on  an  insurance  effected  by  him,  when  there  is  also 
an  insurance  on  the  same  property  effected  by  a  prior  mortgagee,  see 
Westminster  v.  Glasgow,  12  App.  Cas.  699;  59  L.  T.  641. 

Where  a  mortgagee  holds  several  mortgages  on  different  properties  Insurance 
made   by    the   same    mortgagor,    and    receives   insurance    money    in  by  mortga- 
respect  of  one  of  such  properties  sufficient  to  satisfy  the  mortgage  gor° 
thereon,  and  the  mortgagor  has  assigned   his  equity  of  redemption 
on  that  parcel  to  a  third  party,  the  third  party  is  entitled  to  recover 
the  surplus  of  the  insurance  moneys,  and  his  right  thereto  cannot  be 
defeated  by  consolidation  of  the  mortgages:  Re  Union  Assurance  Co., 
23  Ont.  627. 

Where  the  mortgagor  had  insured  in  pursuance  of  a  covenant,  loss,  Assign- 
if  any,  being  payable  to  the  mortgagee,  and  the  buildings  were  burnt  n»en|K|f 
by  the  mortgagor,  and  the  insurance  money  paid  to  the  mortgagee,  to  Insur. 
who  assigned  the  mortgage  to  the  insurance  company;  it  was  held,  ance  Co., 
that  inasmuch  as  the  mortgagor  could  not  have  recovered  on  the  effect  of. 
policy,  the  insurance  company  were  not  bound  to  give  credit  on  the 
mortgage  -3ebt  for  the  amount  of  the  insurance  money,  as  against  a 
puisne  incumbrancer:  Westmacott  v.  Hanlcy,  22  Gr.  382;  Livingstone  v. 
The  -Western  Assurance  Company,  14  Gr.  461;  S.  C.,  16  Gr.  9;  and  see 
Klein  v.  Union  Fire  Insurance  Company,  3  Ont.  234;  Reddick  v.  The 
Saugeen  Mutual  Insurance  Company,  14  Ont.  506;  15  Ont.  App.  363; 
Secus,  if  the  mortgagor  had  not  been  debarred  from  recovering:  Bull 
v.  North  Britisli  cC-  Commercial  Insurance  Company,  14  Ont.  322, 
15  Ont.  App.  421,  18  S.  C.  R.  697;  Howes  v.  Dominion  In- 
surance Company,  2  Ont.  89  (this  case  was  reversed  on  appeal: 
see  19  C.  L.  J.  348,  but  not  on  the  point  for  which  it  is  here 
cited);  Austin  v.  Story,  10  Gr.  306;  and  see  Provincial  Insurance 
Company  v.  Reesor,  21  Gr.  296;  Burton  v.  Gore  District  M.  F.  I.  Co.,  12 
Gr.  156;  affirmed  in  appeal,  January  21st,  1875;  see  R.  &  J.  Dig. 
1819,  and  per  Proudfoot,  V.C.,  22  Gr.  384;  Green  v.  Hewer,  21  C.  P. 
531;  and  even  though  the  mortgagor  could  not  himself  have  recovered 
on  the  policy  by  breach  of  its  conditions,  yet,  if  it  is  nevertheless  un- 
conditional in  favour  of  the  mortgagee,  the  insurance  company  is 
bound  to  give  the  mortgagor  credit  for  tho  insurance  moneys  on  the 
mortgage,  if  on  payment  of  the  loss  it  takes  an  assignment  thereof 
from  the  mortgagee:  Bull  v.  N.  B.  &  Coml.  Ins.  Co.,  supra;  McKay  v. 
Norwich  Union  Ins.  Co.,  27  Ont.  251. 

A  boiler  and  other  machinery  were  held  as  between  mortgagor  and 
mortgagees  to  be  included  under  the  word  "  building,"  as  they  were 
treated  by  the  parties  as  part  of  the  freehold  and  passed  as  such, 
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Rule  750.  and  the  mortgagor  was  held  entitled  to  the  benefit  of  the  insurance 
thereon  as  on  part  of  the  building:  Carr  v.  The  Fire  Insurance  Asso- 
ciation, 14  Ont.  487. 

Rent  Rents. — A   mortgagee   in  possession    may  be  charged   with   rents 

chargeable  actually  received,  or  which,   but  for  wilful  neglect  and  default,   he 

mortgagee.  m'Sht  have  received;  or  he  may  be  charged  with  an  occupation  rent 

when   he   has   been    in   actual   occupation,    using   and    enjoying   the 

mortgaged  property  in  the  place  of  a  tenant;  in  the  latter  case,  he  is 

charged  with  a  fair  rental,  such  as  a  tenant  might  be  expected  to 

give,  unless  it  is  shewn  that  he  actually  made  a  larger  profit:  Truelock 

v.  Robcy,  15  Sim.  265;  S.  C.,  2  Phil.  395;  Cold-well  v.  Hall,  9  Gr.  110. 

A  mortgagee  is  accountable  not  merely  for  his  actual  receipts  whilst 
in  possession,  but  also  for  whatever  is  received  by  those  to  whom 
he  transfers  possession  under  an  arrangement  inoperative  to  transfer 
title,  and  in  derogation  of  the  rights  of  the  mortgagor:  National  Bank 
of  Australasia-  v.  United/  Hand  in  Hand  Band  of  Hope,  4  App.  Gas.  391. 

A  mortgagee  in  possession,  but  not  in  actual  occupation,  will  not  be 
held  liable  for  any  greater  rent  than  he  actually  received,  unless  it 
is  clearly  established,  in  evidence,  that  he  knew  a  greater  rent  might 
and  could  have  been  obtained,  and  that  he  refused,  or  neglected,  to 
obtain  the  same:  Merriam  \.  Cronk,  21  Gr.  60;  Waddell  v.  McColl,  14 
Gr.  211;  Penn  v.  Lockwood,  1  Gr.  547. 

Mortgagee  A  mortgagee  receiving  rents,  or  going  into  occupation  by  consent  of 
in  posses-  ^e  mortgagor,  must  account  as  a  mortgagee  in  possession  to  a  subse- 
rangement  quent  incumbrancer,  or  purchaser  of  the  equity  of  redemption, 
with  although  the  mortgagor  has  directed  the  rents  to  be  applied  in  pay- 

mortgagor,  ment  of  another  debt  due  by  him  to  the  mortgagee:  Gilmour  v.  Roe, 
liable  to  21  Gr-  284:  Gourt  v-  Holland,  29  Gr.  19;  and  where  a  mortgagee, 
subse-  pursuant  to  a  power,  enters  into  possession  and  manages  the  mort- 
gaged estate  without  default,  at  a  loss,  he  is  entitled  to  be  recouped 
brancer.  the  loss  as  against  a  puisne  inoumbrancer,  not  only  out  of  the  rents, 
but  also  out  of  any  surplus  proceeds  arising  from  the  sale  of  the 
property:  Bompas  v.  King,  33  Ch.  D.  279;  55  L.  T.  190.  But  when  a 
mortgagee  suffers  the  mortgagor  to  resume  possession  he  ceases  to  be 
liable  to  account  for  rents:  Rice  v.  George,  19  Gr.  174.  Where  the 
mortgage  provides  for  payment  of  five  per  cent,  interest,  reducible, 
if  punctually  paid,  to  four-and-a-half  per  cent.,  a  mortgagee,  on  going 
into  possession,  after  default,  is  not  bound  to  accept  the  lower  rate: 
Union  Bank  v.  Ingram,  16  Ch.  D.  53  (overruling  Stains  v.  Banks.  9 
Jur.  N.  S.  1049) ;  Bright  v.  Campbell,  41  Ch.  D.  388.  A  mortgagee  in 
possession  is  entitled  to  be  allowed  a  commission  reasonably  paid  for 
collecting  the  rents:  Union  Bank  v.  Ingram,  supra;  but  see  Eyre  v. 
Hughes,  2  Ch.  D.  148. 

Bests,  A  mortgagee,  in  possession,  should  not  be  charged  with  rests  on 

ch^fe.        rents  received  by  him,  until  he  has  been  paid  in  full,  when  his  money 

able  was  in  arrear  when  he  entered:  Coldwell  v.  Hall,  9  Gr.  110;  affirmed 

in  appeal,  7  TJ.  C.  L.  J.  42;  8  U.  C.  L.  J.  93;  but  by  setting  up  a  title 

adverse  to  the   mortgagor's   right  of   redemption,   he   may   lose   the 

immunity  of  an  ordinary  mortgagee:  National  Bank  of  Australasia  v. 

United  Hand  in  Hand  Band  of  Hope,  4  App.  Gas.  391. 

Mortgagee      Notwithstanding     the     Statute    of     Limitations,    a     mortgagee     in 

8ion°ac-e8"    possession  may  be  compelled  to   account  to  the  mortgagor  for  more 

count  by.    than  six  years'  rent:  Coldwell  v.  Hall,  supra;  although  if  the  mortgagee 

has   been   overpaid,    the   Statute   would   doubtless   be   a   bar  to  the 

mortgagor's  recovering  payment  of  more  than  six  years'  arrears. 
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Where  the  mortgagee  is  in  occupation,  he  should  be  charged  with  Rule  750. 
an  occupation  rent   up  to  the  day  appointed  for  payment:  Pipe  v. 
Shafer,  1  Chy.  Ch.  251. 

The  mere  existence  of  an  attornment  clause  in  a  mortgage,  does  Attorn- 
not  make  the  mortgagee  liable  to  account   to  a  subsequent  incum-™|^ge 
brancer,  as  a  mortgagee  in  possession:  Stanley  v.  Orundy,  48  L.  T.  effect  of. 
106;  but  see  Re  Stockton  Iron  Company,  10  Ch.  D.  335;  40  L.  T.  19; 
Ex  parte  Jackson,  14  Ch.  D.  725;  43  L.  T.  272;  Ex  parte  Punnett,  16 
Ch.  D.  226;  44  L.  T.  226;  Ex  parte  Harrison,  18  Ch.  D.  127;  45  L.  T. 
290;  nor  yet  the  fact  that  he  has  given  notice  to  the  tenant  of  the 
mortgagor  to  attorn,  unless  the  tenant  has,  in  fact,  attorned,  his  mere 
continuance  in  possession  after  the  notice  is  not  sufficient:  Towerson 
v.  Jackson,  1891,  2  Q.  B.  484;  65  L.  T.  332. 

Estoppel.— A    mortgagee  may    be  estopped   as   against   a  person  Estoppel 
inquiring  of  him  the  amount  due  on  his  mortgage,  with  a  view  to  f^orm-epre- 
purchasing  the  equity  of  redemption,   from  claiming  more  than  the  sentation 
amount  then  claimed:  Dominion  Savings  &  Investment  Co.  v.  Kittridge,  *°  persons 
23  Gr.  631.     But  if  such  representations  are  made  to  a  person  not  wlthemiity 
known  to  be  intending  to  purchase,  or  deal  in  respect  of,  the  equity  of  redernp- 
•of   redemption,    they   are    not   binding   on   the   mortgagee,    although tion- 
actually  acted  upon:  Moffatt  v.  Bank  of  Upper  Canada,  5  Gr.  374. 

The  mortgagor  may,  by  his  conduct,  be  also  estopped  from  setting 
up  payments  on  account  of  the  mortgage:  Inglis  v.  Gilchrixt,  10  Gr. 
301. 

Vendor's    Lien. — Void     Mortgage     for    Purchase     Money. —  Vendor's 
Where  a  mortgage  was  given  by  an  infant  for  purchase  money,  and  f^r^able 
the  infant  on  coming  of  age  adopted  the  purchase,  but  repudiated  thewhere 
mortgage;  an  assignee  of  the  mortgage  was  held  nevertheless  entitled  mortgage 
to  a  lien  for  the  purchase  money:  Grace  v.  WJiitehea-d,  7  Gr.  591.  purchase 

Where  land  is  conveyed  in  consideration  of  maintenance,  the 
vendor  has  a  lien  for  the  consideration:  Paine  v.  Chapman,  6  Gr.  338; 
7  Gr.  179 

Mortgage  payable  in  Foreign  Currency. — Where  the  mortgage  Mortgage 
debt  is  payable  in  lawful  money  of  the  United  States,  the  mortgagee  j[^jble  in 
is  entitled,  at  his  option,  to  claim  the  amount  in  the  current  money  of  currency, 
that  country,  or  its  equivalent  in  Canadian  currency,  at  the  time  of 
default  made  in  payment:  Morrell  v.  Ward,  10  Gr.  231;  Cratcford  v. 
Beard,  14  C.  P.  87.    See  Manners  v.  Pearson,  1898,  1  Ch.  581;  78  L.  T. 
432. 

Priorities.— Formerly  the  priorities  were  determined  in  the  case  of  Priorities, 
executions  by  the  date  of  the  delivery  of  the  writs  to  the  sheriff  for as  t°  exe- 
execution,  and  for  this  purpose  a  fraction  of  a  day  was  regarded:011 
Beekman  v.  Jarvis,  3  U.  C.  Q.  B.  280;  Converse  v.  Michte,  16  C.  P.  167. 
But  now  under  The  Creditors'  Relief  Act,  R.  S.  O.  c.  78,  all  execution 
creditors  whose  writs  are  in  the  sheriff's  hands  to  be  executed  are 
entitled  to  rank  pwi  passu:  Harvey  v.  McNeil,  12  P.  R.  362;  24  C.  L. 
J.  122.     But  an  execution  creditor  directing  the  sheriff  to  stay  execu-  stay  of 
tion,  may  now,  as  formerly,  thereby  lose  his  priority,  as  against  any  execution, 
subsequent  execution  then  in,  or  thereafter  coming  into,  the  sheriff's  effect  °f- 
hands,  before  the  stay  is  removed:  Ross  v.  Hamilton,  E.  T.  3  Viet.; 
Foster  v.  Smith,  13  U.  C.  Q.  B.  243;  Re  Ross,  3  P.  R.  394;  Bank  of 
Montreal  v.  Mitnro,  23  U.  C.  Q.  B.  414;  Kerr  v.  Kinscy,  15  C.  P.  531; 
Trust  &  Loan  Co.  v.  Cuthbert,  13  Gr.  412.     But  the  sheriff,  after  being 
stayed,  may  make  a  second  seizure  during  the  currency  of  "the  writ: 
Gates  v.  Smith,  13  C.  P.  572. 
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Rule  750.        Mortgagees  for  value  are  usually  entitled  to  priority,  according  to 

Priority  of  the  date  of  registration  of  their  mortgages;  and  the  omission  of  the 

mort-  Registrar  to  index  a 'registered  instrument  will  not  deprive  it  of  its 

ees'        priority:  Lawrie  v.  Ruthburn*,  38  U.  C.  Q.  B.  255;  Green  v.  Ponton,  8 

Ont.  471. 

Voluntary  Voluntary  mortgagees,  and  mortgagees  with  actual  notice  of  a  prior 
gagees  unregistered  instrument,  however,  are  not  within  the  protection  of 
The  Registry  Act  (R.  S.  O.  c.  136,  s.  87);  and  see  Greaves  v.  Tofleld, 
43  L.  T.  100;  Kettlewell  v.  Watson,  4G  L.  T.  83;  51  L.  J.  Chy.  281; 
Clarke  v.  Palmer,  48  L.  T.  857;  and  a  person  making  volutary 
payments  on  a  registered  mortgage  cannot  thereby  acquire  the 
position  of  a  prior  incumbrancer  in  respect  of  such  payments  as 
against  persons  having  charges  or  incumbrances  on  the  mortgaged 
property  at  the  time  of  such  payments,  subsequent  to  the  mortgage, 
even  though  the  person  making  the  payment  subsequently  obtains  an 
assignment  of  the  mortgage:  McMillan  v.  McMillan,  23  Ont.  351;  and 
where  an  assignee  of  a  term  subject  to  a  mortgage,  in  pursuance  of 
an  option  in  that  behalf  contained  in  the  lease,  purchases  the  fee,  the 
mortgage  becomes  a  charge  on  the  fee,  and  the  purchaser  of  the  fee 
has  no  prior  lien,  even  for  his  purchase  money,  as  against  the  mort- 
gagee: Building  &  L.  Assn.  v.  McKenzie,  24  Ont.  App.  599. 

Payments       A  mortgagee  who  has  assigned  the  mortgage,  and  covenanted  for 
tor  Itentor  *ts  Payment«  ^s  entitled  to  a  lien  as  against  the  mortgagor  for  all 
'  payments  so  made:  Fleming  v.  Palmer,  12  Gr.  226. 

Execution       An  execution  creditor  cannot  get  priority  over  a  prior  unregistered 

creditors,    deed:  Russell  v.  Russell,  28   Gr.   419;  nor  over  a  prior  unregistered 

purchasers  equity:  Hamilton  P.  L.  Socy.  v.  Gilbert,  6  Ont.  434;  Brown  v.  McLean, 

sale          8'18  Ont-  533;  ..Re  Trusts  Corporation  v.  Boshmer,  26  Ont.  191;  Parke  v. 

Riley,  3  E.  &  A.  215;  Re  Lewis  d  Thorne,  14  Ont.  133;  but  it  would 

seem    that    a    purchaser   at    a   sheriff's    sale    may:    Van   Wagner   v. 

Flndlay,  14  Gr.  53. 

Abscond-        Where  it  is  necessary,   for  the  purpose  of  settling  the  priority  of 

ing  debtor,  incumbrancers,  to  inquire  whether  a  person  who  has  been  sued,  was, 

to?Uiry  aS  or  was  n°t'  an  absconding  debtor  within  the  meaning  of  the  Act,  the 

Master   may   do   so,    although   the   party   sued    may   have  taken    no 

proceedings   to  set  aside  the  attachment:  Montreal  Bank  v.  Baker.  9 

Gr.  97,  298;  but  see  Martin  \.  Boulanger,  8  App.  Gas.  296;  49  L.T.  62. 

An  attachment  only  binds  lands  from  the  date  of  the  seizure  under  it, 

and  an  execution  delivered  to  the  sheriff  before  seizure  made  under 

the  attachment  is  entitled  to  priority  over  it:  Robinson  v.  Bergin,  10 

P.  R.  127. 

Creditor         Where  a  creditor  who  had  obtained  security  by  an  assignment  from 

•when  post-  his  debtor  of  his  chattels  and  other  assets,  by  way  of  mortgage,  was 

poned,  by    notified  by  a  subsequent  execution  creditor  of  his  claim,  and  informed1 

prejudice0  tnat   ne  would   be  held  answerable  for   his  dealing  with  the  assets 

of  other       assigned,  but  negligently  allowed  the  debtor   to  use,  and  deal  with 

creditors,    them,  so  that  they  were  lost;  it  *vas  held  that  the  first  creditor  was 

thereby  postponed  to  the  second    as  regards  other  property  liable  for 

the  payment  of  their  debts:  Huntingdon  v.  Van  Brocklin,  8  Gr.  421. 

Two  deeds      For    the    purpose  of    deternv'»  ing  priorities    between     two   deeds 

on  same      executed  on  the  same  day,  the  Master  may  inquire  which  was  in  fact 

^tay'hPri0r"  ^rst  executed,   and  may  have  regard  to  the  internal  evidence  of  the 

settledT      deeds  themselves,  for  the  purpose  of  ascertaining  the  intention  of  the 

parties  upon  the  question  of  priority:  Garlsidc  v.  Silkstonc,  D.  C.  <f  I. 

Co.,  21  Ch.  D.  702;  47  L.  T.  76. 
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Where  a  judgment  has  been  pronounced  on  the  construction  of  an  Rule  750. 
instrument  declaring,  A.  to  be  entitled  in  priority  to  B.,  such  judgment 
is  a  bar  to  any  subsequent  action  by  B.  for  the  rectification  of  the 
instrument  so  as  to  give  him  priority;  the  proper  course  in  such  a  case 
is  for  B.  to  procure  a  stay  in  the  first  action  until  his  suit  for  rectifi- 
cation can  be  determined:  CaM  v.  Moss,  33  Ch.  D.  22;  55  L.  T.  453. 

Disputes  between  Incumbrancers. — Where  there  is  a  dispute  Disputes    ' 
between  two  persons,  as  to  which  of  them  is  entitled  to  an  incum-  between 
brance,  the  Master  may  determine  the  question  himself,  or,  where  to{££ncers 
do  so,  would  be  likely  unduly  to  delay  the  plaintiff  and  other  parties  how  de-  ' 
not  interested  in  the  question,  he  may  report  the  incumbrance,  and  its  terruined 
priority  as  regards  other  incumbrauces,  and  the  dispute  between  the 
claimants,   so  that  the  Court  may  give  proper   directions  for  deter- 
mining the  question:  McDonald  v.  Wright,  12  Gr.  552. 

Place   of  Payment.— The   Master,   in   appointing  the  place,    and  Place  of 
manner  of  payment,  must  proceed  under  Rule  695.  payment. 

Persons  to  Redeem,  and  Day  for  Redemption. — The  Master  Day  of  pay- 
is   to  appoint  a   day  for  redemption.     He  should   be  careful  to  seementnot 
that  the  day  appointed  is  not  a  Sunday,  nor  a  bank  holiday,  other- ^°bea 
wise  a  new  day  will  have  to  be  appointed,  before  a  final  order  can  be  Omission 
obtained:  Holcumb  v.  Leach,  3  Gr.  449.     The  omission  of  the  Master  to  appoint 
to  appoint  a  day  for  redemption  may  be  remedied  by  order  in  Cham- a      y* 
bers:  King  v.  Connor,  10  Gr.  364. 

Where  the  judgment  is  for  sale,  one  day  is  appointed  six  calendar  Foreclos 
months  from  the  making  of  the  report,  for  the  mortgagor  to  redeem  ure— re-  • 
the  plaintiff,  and  all  subsequent  incumbrancers  who  have  proved  ^™ption 
claims;  in  default  of  payment  a  final  order  for  sale  is  made:  see  directed. 
Rules  385,  754;  but  see  Jones  v.  Harris,  55  L.  T.  884,  where  only  three 
months  were  allowed  for  redemption.  Where  the  judgment  is  for 
foreclosure,  the  subsequent  incumbrancers  are  ordinarily  entitled  to 
successive  rights  of  redemption  in  the  order  in  which  they  acquired 
their  charges;  six  calendar  months  being  given  to  the  first  in  priority, 
and  three  calendar  months  to  each  of  the  others  in  succession:  Seton, 
5th  ed.,  1645;  Webster  v.  Patterson.  W.  N.  1884,  20.  But  the  Court 
may  specially  direct  that  one  day  only  be  given  to  all  the  defendants 
to  redeem  the  plaintiff,  without  prejudice  to  their  priorities  inter  se: 
Bartlett  v.  Re™,  L.  R.  12  Eq.  395;  The  General  Credit  &  D.  Co.  v. 
Olegg,  22  Ch.  D.  549;  48  L.  T.  182;  Smith  v.  Olding,  25  Ch.  D.  462; 
50  L.  T.  357;  Lewis  v.  AMrckvre  &  P.  Co.,  50  L.  T.  451;  Western 
Gafoada  L.  <£•  8.  Co.  v.  Heimrod,  28  C.  L.  J.  185.  In  Mutual  Life 
Assurance  Co.  v.  Langley,  26  Ch.  D.  686;  51  L.  T.  284,  Pearson,  J., 
said  that  as  a  general  rule  where  there  are  several  defendants,  but 
one  day  should  be  given:  and  see  Platt  v.  Mendel,  27  Ch.  D.  246;  51  L. 
T.  424;  where  the  practice  of  giving  successive  days  for  redemption, 
where  there  are  subsequent  incumbrancers.  was  declared  to  be 
anomalous:  and  see  D'avis  v.  Manley,  78  L.  T.  Jour.  318;  Doble  v. 
Manley,  28  Ch.  D.  664;  Tufdnell  v.  Nicholls-,  56  L.  T.  152.  A  puisne 
incumbrancer,  and  all  persons  claiming  under  him  are  entitled  to  but 
one  day  for  redemption:  Loveday  v.  Chapman,  32  Li.  T.  689;  Beevor  v. 
Luck,  L.  R.  4  Eq.  537.  and  so  are  judgment  creditors,  where  there  are 
no  intermediate  inoumbrances:  Bates  v.  ffillcoat,  16  Beav.  139;  Stead 
v.  Banks,  5  D.  &  S.  560;  'Ardagh  v.  Wilson,  1  Chy.  Ch.  389;  Seton. 
5th  ed..  1645;  Taylor  &  Ewart,  228;  but  see  Carroll  v.  HopUns,  4 
Gr.  431. 
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As  to  the  mode  in  which  the  direction  for  redemption  is  given 
where  one  of  the  subsequent  incumbrancers  is  an  annuitant:  see 
Smithctt  v.  Hesketh,  44  Ch.  D.  101;  02  L.  T.  802. 

After  a  judgment  or  report  appointing  a  day  for  redemption,  a 
plaintiff  cannot  be  required  to  accept  payment  of  the  redemption 
money  before  the  day  named  for  payment  with  interest  only  to  that 
date:  Hill  v.  Rowlands,  1897,  2  Ch.  301;  77  L.  T.  34;  but  see  R.  S. 
O.  c.  121,  s.  17;  R.  S.  C.  c.  127,  s.  7. 

A  party  making  default  in  redemption  at  the  time  appointed,  may 
be  foreclosed:  Rule  385,  and  new  accounts  may,  from  time  to  time, 
be  taken  without  further  order:  Rule  753.  When  all  the  subsequent 
incumbrancers  have  been  foreclosed,  three  calendar  months  are  given 
to  the  mortgagor  to  redeem,  and,  on  default,  he  may  be  foreclosed. 
An  incumbrancer  redeeming,  may  proceed  to  foreclose  the  subsequent 
incumbrancers  and  the  mortgagor,  as  if  he  were  the  original  plaintiff 
in  the  action.  A  subsequent  incumbrancer  redeeming  out  of  his 
order  of  priority  may  add  the  amount  paid  to  his  own  claim  as  against 
all  incumbrancers  subsequent  to  himself,  but  not  as  against  any  that 
are  prior;  as  against  the  latter  he  may  claim  to  be  redeemed  in 
respect  of  any  claim  he  has  paid  which  had  priority  over  the  latter's 
claim.  But,  inasmuch  as  a  prior  incumbrancer  on  redeeming  a  subse- 
quent incumbrancer,  in  respect  of  a  prior  claim  paid  off  by  the  latter, 
would  be  entitled,  to  add  the  amount  so  paid  to  his  own  debt,  and  to 
be  redeemed  by  the  latter,  it  will  generally  be  found  inexpedient  to 
claim  the  right  to  be  redeemed,  and  the  incumbrancer  next  in  priority 
to  the  plaintiff  should  be  appointed  to  be  redeemed  as  to  his  claim, 
without  first  requiring  him  to  redeem  a  subsequent  incumbrancer  in 
respect  of  any  prior  claim  paid  by  the  latter.  Where  the  mortgagor 
redeems  after  puisne  incumbrancers  nave  been  foreclosed,  he  thereby 
opens  the  foreclosure  as  to  them:  see  Box  v.  B'ridgman,  6  P.  R.  234; 
Otter  v.  Lord  Vaux,  2  K.  &  J.  650;  6  De  G.  M.  &  G.  638;  Read  \. 
Smith,  14  Gr.  250;  16  Gr.  52;  Bell  v.  Suwderland  Building  Society.  24 
Ch.  D.  618;  49  L.  T.  555;  and  see  Ledbrook  v.  Passman,  59  L.  T.  306. 

Where  portions  of  an  estate  under  mortgage  are  conveyed  away  by 
the  mortgagor,  one  day  should  be  given  to  all  the  persons  interested  in 
the  equity  of  redemption  to  redeem:  Hill  v.  Forsyth,  1  Gr.  461;  so 
also  where  there  is  any  dispute  between  co-defendants  as  to  their 
priorities,  one  day  may  be  given  to  all  to  redeem  without  prejudice  to 
their  rights  inter  se:  General  Credit  <£•  D:  Co.  v.  Glegg,  22  Ch.  D.  549; 
48  L.  T.  182:  Smith  v.  Old-ing,  25  Ch.  D.  462;  50  L7T.  357;  Lciris  v. 
Aoerdare  &  P.  Co.,  50  L.  T.  451;  but  where  there  is  a  stipulation  in 
the  mortgage  that  in  case  of  sales  by  the  mortgagor,  the  mortgagee 
shall,  on  payment  of  a  certain  portion  of  the  purchase  money,  release 
the  part  sold,  each  purchaser  is  entitled  to  redeem  his  own  part  on 
payment  of  the  stipulated  portion  of  the  money,  and  the  Master 
should,  in  such  a  case,  appoint  one  day  for  each  of  the  several 
persons  so  entitled,  to  redeem  his  respective  portion  accordingly: 
Davis  v.  White.  16  Gr.  312. 

As  to  the  rights  of  purchasers  of  different  portions  of  the  mortgaged" 
estate  inter  se:  sop  Barker  v.  Eccles,  17  Gr.  277;  Jones  v.  Bed;.  18  Gr. 
671;  Piutrce  v.  Canavan,  28  Gr.  356;  7  Ont.  App.  187;  Buekler  v.  Boir- 
man,  12  Gr.  457;  Norris  v.  Meadoics,  28  Gr.  334,  affirmed  7  Ont.  App. 
237;  Clark  v.  Bogart,  27  Gr.  450;  Fraser  v.  Nagle,  16  Ont.  241. 

Where  a  mortgage  comprised  both  real  and  personal  estate,  on  the 
death  of  the  mortgagor  it  was  held  that  his  personal  representative 
was  entitled  to  redeem  both  properties,  but  that  the  reconveyance  to 


PROCEEDINGS  ON  REFERENCES — FORECLOSURE,  ETC.        931 

him  should  reserve  the  right  or  equity  of  redemption  of  any  other  Rule  750. 
person  or  persons:  Hall  v.  Reward-,  32  Ch.  D.  430;  54  L.  T.  810;  but 
see  now  R.  S.  O.  c.  127,  ss.  3-10. 

Where  several  persons  are  interested  in  the  equity  of  redemption, 
any  one  of  them  seeking  to  redeem  is  entitled  to,  and  as  a  rule 
must,  redeem  the  whole  mortgaged  property  and  not  merely  a 
proportionate  part,  but  the  conveyance  to  one  of  several  persons  en- 
titled to  the  equity  of  redemption  should  be  made  subject  to  the 
right  of  redemption  of  such  other  persons:  Pearce  v.  Morris,  L.  R. 
5  Chy.  227;  22  L.  T.  190;  Faulds.  v.  Harper,  11  S.  C.  R.  639.  But 
under  special  circumstances  one  of  several  joint  mortgagors  was  per- 
mitted to  redeem  his  proportionate  part  of  the  mortgaged  estate  on 
payment  of  a  proportionate  part  of  the  mortgage  debt:  Readdy  v. 
Pendcrgast,  56  L.  T.  790. 

Where  the  day  appointed  for  redemption  is  uncertain  a  new  day 
must  be  appointed:  Scott  v.  McKeown,  1  Chy.  Ch.  186. 

Master's  Report. — The  Master's  report  should  bear  date  the  day^Iasters 
it  is  signed,  and  not  before:  Waddvll  v.  McColl,  14  Gr.  211.     It  must^eol. 
be  confirmed  before  the  day  appointed  for  redemption,  or  a  final  order  should  be 
will  be  refused:  Mountain  v.  Porter,  1  Chy.  Ch.  207;  Mills  v.  Dixon,  2 confirmed . 
Chy.  Ch.  53.     In  the  latter  case  a  month's  further  time  to  redeem 
was  allowed;  and  see  Rule  393. 

As  to  confirming  report  see  Rules  692,  769,  and  notes.  The  omission 
to  appoint  a  day  for  redemption  may  be  remedied  by  application  in 
Chambers:  King  v.  Connor.  10  Gr.  364. 

Where  the  Master  had  omitted  to  allow  the  plaintiff  two  items  of  Correcting 
interest,  an  order  w;i*  made  to  correct  the  mistake,  after  a  final  order  mistake  in. 
for  sale,    without  appointing  any  new   day   for  payment:   Bessey   v. 
Graham,  9  U.  C.  L.  J.  82;  and   see  Morley  v.  MattJieics,  12  Gr.  453; 
but  the  Master  cannot,   of  his  own  motion,  in  a  subsequent  report, 
correct  a  mistake  in  a  prior  report:  Crooks  v.  Street.  1  Chy.  Ch.  78; 
and  see  further  Rule  692,  note  pp.  866,  867. 

Extending  Time  for  Payment.— Application  to  extend  the  time  Extension 
for  payment  should  be  made  in  Chambers:  Anon.,  4  Gr.  61;  where  theof  time  f°r 
defendant  showed  that  he  had  sold  for  £300,  and  the  mortgage  debt  ^he^ 
was  only  £250.  and  that  he  expected  to  receive  payment  in  full  in  two  granted, 
or  three  months,  the  time  was  extended:  Ford  v.  Steeples,  1  O.  S. 
282.  So  also  where  the  mortgage  was  for  purchase  money,  and  the 
vendor  had  neglected  to  pay  off  a  prior  mortgage,  pursuant  to  his 
covenant,  and  it  appeared  that  the  existence  of  the  first  mortgage 
prevented  the  defendant  from  raising  money  to  pay  off  the  second, 
the  time  was  extended:  G.  v.  V.,  2  Chy.  Ch.  33.  So  also  six  months' 
further  time  was  given,  where  the  defendant  was  prevented  from 
raising  the  money  by  reason  of  an  improper  advertisement  published 
by  the  plaintiff's  solicitors:  Gilmour  v.  Meyers,  2  Chy.  Ch.  179.  So 
also  where  it  was  shewn  that  the  value  of  the  property  would  be 
enhanced  in  the  meantime,  by  the  construction  of  a  railway: 
Ctewneron  v.  Cameron,  2  Chy.  Ch.  375;  and  where  a  reasonable  pros- 
pect of  payment  at  the  extended  time  was  shewn,  the^time  was 
extended:  Cahtiao  v.  Durie,  2  Chy.  Ch.  394;  Street  v.  O'Reilly,  2  Chy. 
Ch.  270;  but  an  affidavit  of  the  solicitor,  that  he  believed  his  clients 
had  exerted  themselves,  and  were  endeavouring  to  raise  the  money, 
and  that  the  property  was  worth  much  more  than  the  debt,  was  held 
insufficient:  Anon.,  4  Gr.  61. 
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Rules  Where  the  application  is  made  after  the  day  fixed  for  redemption. 

751,  752.     the  applicant  is  usually  required  to  pay  interest  for  the  extended  time', 

Applica-      on  the  whole  amount  found  due  for  principal  and  interest:  Street  \. 

day  ap-6'     °'ReillV>  Gahuac  v.  Durie;  Cameron  v.  Cameron,  supra;  and  the  payment 

pointedhas  of  the  whole  costs,  or  at  all  events  the  costs  of  the  application,  is  also- 

elapsed.       usually  made  a  condition  precedent:  76.  ;  and  see  Holford  v.  Yaie,  1 

K.   &  J.  677;    Whit  field  v.  Roberts,  7  Jur.   N.   S.   1268;   Canada  Per- 

manent L.  &  8.  Co.  v.  Dvnaldson,  30  C.  L.  J.  68;  and  where  the  mort- 

gagee swore  that  he  had  been  compelled,  in  consequence  of  the  mort- 

gagor's default,  to  contract  a  loan  to  meet  his  liabilities,  at  a  higher 

rate  of  interest  than  that  reserved  by  the  mortgage;  on  extending  the 

time,  the  mortgagor  was  required  to  pay  such  a  sum  as  would  cover 

the  excess  of  interest  payable  by  the  mortgagee:  Howard  y.  Macara, 

1  Chy.  Ch.  27.    It  is  probable,  however,  that  where  the  application 

Terms         *s  made  before  a  final  order  has  been  obtained  the  application  will 

imposed,      be  more  readily  granted,  and  on  less  stringent  terms,  than  where  it 

is  made  after  the  final  order  has  issued:  Patch  v.  Ward,  L.  R.  3  Chy. 

212. 

Time  may  be  extended  on  the  same  grounds  in  a  redemption  action; 
where  the  application  is  not  made  until  after  a  final  order  dismissing 
the  action,  that  order  must  be  first  vacated:  see  Collinson  v.  Jeffery, 
1896,  1  Ch.  644;  76  L.  T.  78; 

See  further  as  to  applications  to  open  foreclosure,  and  extend  the 
time  for  payment,  Rule  385,  note. 


On  any  proceeding  for  foreclosure  by,  or  for 
foreclosure  redemption  against  an  assignee  of  a  mortgagee,  the  state- 

etc.,  state  £   ±\  j  A.       £  T, 

ofmort-  ment  of  the  mortgage  account,  under  the  oath  of  such 
count  may  assignee,  shall  be  sufficient  prima  facie  evidence  of  the 
ke  proved  gtate  of  such  account,  and  an  affidavit  or  oath  shall  not  be 

ji/TtiiiUXtjClCttf)  ^  ^ 

by  state-     required  from  the  mortgagee  or  any  intermediate  assignee,, 

ment  on  ^     .  J  .  & 

oath  of       denying  any  payment  to  such  mortgagee  or  intermediate 

assignee  of         •  I          11  i.  •   ~"       • 

mortgage,  assignee,  unless  the  mortgagor  or  his  assignee,  or  the  party 
proceeding  to  redeem,  denies  by  oath  or  affidavit  the  cor- 
rectness of  such  statement  of  account.     R.  S.  0.  1887,  c.  102,. 
s.  11. 
See  Court  v.  Holland,  8  P.  R.  213. 

Master's         752.     The  Master's  report  shall  state  the  names  of  all 

report,  ..-,.„-,  ,-. 

contents  of.  persons  who  have  been  made  parties  in  his  omce,  and  who 
have  been  served  with  the  notice  or  appointment  herein- 
before provided  for,  and  the  names  of  such  as  have  made 
default,  and  shall  set  forth  the  amount  of  the  claims,  and 
priorities  of  such  as  have  attended,  and  these  latter  shall 
be  certified  as  the  only  incumbrancers  upon  the  property. 
Con.  Eule  131. 

Taken  from  Chy.  O.  449. 

For  forms  of  reports  in  mortgage  cases:  see  Leggo's  Forms,  2nd 
ed.,  Nos.  67,  968,  969,  972,  977. 
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753.  Subsequent  accounts  shall,  from  time  to  time,  ?3le, 
be  taken,  subsequent  costs  taxed,  and  necessary  proceed-  Subse- 
ings  had,  for  redemption  by,  or  foreclosure  of,  the  other  2£?ounts 
parties  entitled  to  redeem  the  mortgaged  premises,  as  if  to  be  taken 

•  £        •,.         ,.  ,,  by  Master. 

specinc  directions  lor  all  these  purposes  had  been  con- 
tained in  the  judgment.     Con.  Eule  132. 

Taken  from  Chy.  O.  452. 

If  the  mortgagor,  or  owner  of  the  equity  of  redemption,  or  any  in-  Mortgagor 
cumbraucer,  redeems  any  prior  charge  which  was  his  own  debt,  Otf£j£J£.ott 
which,  by  contract,  express  or  implied,  he  was  bound  to  discharge,  brauce, 
he  cannot  keep  such  charge  alive  as  against  a  me&ne  incumbrancer,  eflect  of • 
whose. incumbrance  he  is  also  expressly,  or  impliedly,  bound  to  dis- 
charge: Blake  v.  Beaty,  5  Gr.  359. 

In  taking  the  subsequent  account  the  Master  may  allow  a  sum  paid  Insurance. 
for  insurance  since  the  last  account,  under  a  provision  in  the  mort- 
gage: Bethune  v.  Calcutt,  3  Gr.  648. 

In  England,  it  is  the  practice  on  taking  the  subsequent  account,  to  Interest 
allow  interest  on  the  gross  amount  of  principal,  interest  and  costs,  ou  subse~ 
found  due  by  the  last  report:  Elton  v.  Curteis,  19  Ch.  D.  49;  45  L. 
T.  435;  and  see  Jacob  v.  Earl  of  Suffolk,  Mos.  27;  but  in  Ontario,  it 
has  not  been. customary  to  allow  interest  upon  interest  in  respect  of 
an  incumbrancer's  own  proper  debt,  unless  the  mortgage  expressly 
provides  therefor.  But  where  a  subsequent  incumbrancer  pays  off  a 
prior  incumbrance,  he  is  entitled  to  interest  on  the  aggregate  amount 
paid  by  him  for  principal,  interest  and  costs;  the  interest  on  the  prin- 
cipal being  computed  at  the  rate  reserved  in  his  own  security,  but  on 
the  interest  and  costs,  at  six  per  cent,  only:  McMaster  v.  Hector,  8  C. 
L.  J.  284. 

Although  ordinarily  a  mortgagee's  own  costs  do  not  bear  interest, 
yet  if  they  have  been  expressly  ordered  to  be  added  to  his  debt,  they 
bear  interest  at  the  same  rate  as  the  principal  money  from  the  date 
of  taxation:  Eardley  v.  Knight,  41  Ch.  D.  537. 

754.  If  the  judgment  directs  a  sale  instead  of  f  ore- j 
closure  on  default  in   payment,    then    on    default    being  on- 
made,  and  an  order  for  sale  obtained,  the  property  shall 
be  sold,  with  the  approbation  of  the  Master,  who  shall 
settle  the  conveyance  to  the  purchaser  in  case  the  parties 
differ  about  the  same;  and  the  purchaser  shall  pay  his  pur- 
chase money  into  Court,  to  the  credit  of  the  action,  sub- 
ject to  further  order.     Con.  Rule  133. 

Taken  from  Chy.   O.  453. 

By  Rules  716,  724,  734,  where  a  sale  is  ordered,  the  Master  may 
cause  the  property,  or  a  competent  part  thereof,  to  be  sold,  either  by  by  tender, 
public  auction,  private  contract,  or  tender;  or  part  by  one  mode,  and  private 
part  by  another,  as  he  may  think  best  for  the  interests  of  all  parties  Contract, 
and  he  may  fix  an  upset  price,  or  reserved  bidding,  but  such  price,  or 
bidding,  must  be  so  fixed  at  the  meeting  held  by  him  for  the  purpose 
of  settling  the  advertisement,   and   making   the  other  arrangements 
preparatory  to  the  sale,  and  must  be  notified  in  the  conditions  of  sale. 
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Rules 
755,  756. 

Settle  all 
convey- 
ances. 


Whole 
should  not 
be  sold 
where  part 
sufficient. 


Purchase 
money, 
applica- 
tion of. 


purchase 
money, 
how  dis- 
posed of. 


The  Master  is  to  settle  all  necessary  conveyances  for  .the  purpose  of 
carrying  out  the  sale,  in  case  the  parties  differ;  or  in  case  there  shall 
be  any  persons  under  any  disability  (other  than  coverture)  interested? 
in  such  sale. 

Before  a  sale  can  take  place,  a  final  order  must  be  obtained:  see 
Rule  385,  note. 

It  is  the  Master's  duty  not  to  sell  the  whole,  where  it  is  clear  that 
a  sale  of  part  would  suffice  for  the  payment  of  the  incumbrances. 
Where  the  mortgagor  thinks  more  land  is  offered  for  sale  than  is 
necessary,  he  should  object  at  the  settlement  of  the  advertisement. 
It  is  too  late  to  take  the  objection  after  the  sale:  Beaty  v.  Radcnhurst, 
3  Chy.  Ch.  344. 

755.  The  purchase  money,  when  so  paid,  shall  be  ap- 
plied in  payment  of  what  has  been  found  due  to  the  plain- 
tiff and  the  other  incumbrancers  (if  any),  according  to 
their  priorities,  together  with  subsequent  interest,  and 
subsequent  costs.  Con.  Rule  134. 

Taken  from  Chy.  O.  454. 

Even  after  a  sale,  a  dowress  was  allowed  to  come  in  and  prove  her 
claim:  Hyde  \.  Barton,  8  P.  R.  205. 

Residue  of  This  Rule  makes  no  provision  for  the  disposition  of  the  residue,  after 
payment  of  the  claims  of  the  plaintiff,  and  other  incumbrances.  A 
motion  may  be  made  by  the  mortgagor,  before  a  Judge  in  Chambers, 
for  payment  of  the  residue.  Since  llth  March,  1879,  a  wife  barring 
dower  in  a  mortgage,  does  so  only  for  the  purpose  of  the  mortgage, 
and  is  consequently  dowable  out  of  any  surplus  after  satisfying  the 
mortgage  debt.  It  will  therefore  be  necessary  wherever  this  right 
exists,  that  the  wife  should  be  notified,  and  provision  made  for  her 
protection,  in  any  order  directing  payment  out  of  the  surplus:  R.  S. 
O.  c.  164,  s.  7;  Martindale  v.  Clarkson,  6  Ont.  App.  1;  but  it  would 
seem  that  the  wife  of  a  mortgagor  who  has  joined  in  the  mortgage 
should  now  be  made  a  party  by  writ:  Blong  v.  Fitzgerald,  15  P.  R.  467. 

The  Creditors'  Relief  Act  (R.  S.  O.  c.  78),  applies  to  executions 
against  lands  which  have  been  sold  in  a  mortgage  action;  and  the 
surplus  after  payment  of  specific  incumbrancers  is  distributable, 
rateably  among  the  execution  creditors:  Harvey  v.  McNeil,  12  P.  R. 
362;  24  C.  L.  J.  122. 

Master          756.    Upon  a  reference  under  a  judgment  for  redemp- 
accountin  tion,  the  Master  shall,  without  any  special  direction,  take 
tfonTults.  an  account  of  what  is  due  to  the  defendant  for  principal 
money  and  interest,  and  his  costs  shall  be  taxed,  and  a 
time  and  place  for  payment  appointed  according  to  the 
practice  of  the  Court.     Con.  Rule  135. 
Taken  from  J.  A.  Rule  (1881)  332. 

Six  months  is  usually  allowed  for  redemption  by  the  plaintiff  in  a 
redemption  action,  as  in  the  case  of  a  defendant  in  M  foreclosure 
action:  see  Rule  750,  note.  But  it  would  seem  that  if  tlic  mortal -cc 
were  to  insist  on  exercising  his  power  of  sale  iustanter,  a  mortgagor 
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could  not  by  commencing  a  redemption  action,  where  the  right  to  Rule  757. 
redeem  is  not  in  dispute,  procure  an  extension  of  time  for  redemption, 
nor  even  stay  the  sale  pending  the  action,  except  on  the  terms  of 
bringing  the  money  sworn  to  be  due  by  the  mortgagee  for  principal, 
interest  and  costs,  into  Court,  to  abide  the  taking  of  the  account. 
But  where  the  right  of  redemption  is  in  dispute,  a  sale  may  be  re- 
trained until  the  trial  or  hearing  of  the  cause  without  bringing  the 
amount  claimed  into  Court:  Rhodes  v.  Buckland,  16  Beav.  212,  219;  and 
the  general  rule  requiring  the  payment  of  the  money  into  Court  may 
be  modified,  having  regard  to  the  special-circumstances  of  the  case:  see 
Hickson  v.  Darlow,  23  Ch.  D.  G90;  Macleod  v.  Jones,  24  Ch.  D.  289. 

In  the  event  of  a  plaintiff  in  a  redemption  action  failing  to  redeem 
at  the  time  appointed  he  may  be  foreclosed:  Rule  391. 

75*7.    Where  the  judgment  is  for  redemption  or  fore- procedure 
closure,  or  redemption  or  sale,  such  proceedings  are  in  ' 

such  case  to  be  thereupon  had,  and  with  the  same  effect  as 
in  an  action  for  foreclosure  or  sale,  and  in  such  case  the 
last  incumbrancer  shall  be  treated  as  the  owner  of  the 
equity  of  redemption.  Con.  Eule  136. 

Taken  from  J.  A.  Rule  (1881)  335. 

In  an  action  for  redemption  the  plaintiff  is  not  entitled  to  a  sale 
in  default  of  redemption,  and  it  is  only  where  the  mortgagee  expressly 
consents,  that  a  judgment  in  a  redemption  action  can  be  so  framed. 

Usually  the  only  alternative  of  redemption  is  foreclosure,  or  dis- 
missal of  the  action,  which  is  equivalent  to  a  foreclosure.  The  plain- 
tiff may  be  foreclosed:  sec  Rule  391;  nnd  under  this  Rule  the  mort- 
gagee may  bring  in  any  subsequent  incumbrancers  and  foreclose  them. 
But  when  tlie  mortgagee  brings  in  the  subsequent  incumbrancers  it 
would  seem  that  they  would  have  the  ordinary  right  of  defendants  in 
a  foreclosure  action  and  be  entitled  to  claim  a  sale  on  the  usual  terms, 
because  the  action  then  ceases  to  be  a  redemption  action,  and 
becomes  one  for  foreclosure:  see  Rule  382. 

A  mortgagor,  or  any  person  liable  to  pay,  is  entitled  to  redeem  any 
mortgage  made  after  the  1st  July.  1880,  after  it  has  run  five  years, 
even  though  the  time  limited  by  the  mortgage  itself  for  redemption 
has  not  expired:  R.  S.  C.  c.  127,  s.  7;  Re  Parker,  30  C.  L.  J.  140;  but 
this  provision  does  not  extend  to  mortgages  or  debentures  secured  on 
real  estate  given  by  any  joint  stock  company  or  corporation:  53 
Viet.  c.  34,  s.  1  (D.);  and  after  the  time  for  redemption  has  been 
fixed  by  any  judgment,  order,  or  report,  the  right  of  a  mortgagor  to 
stop  interest  by  redeeming  at  an  earlier  period  than  that  named1 
would  seem  to  be  doubtful:  see  Hill  v.  Rowlands,  1897,  2  Ch.  361;  77 
L.  T.  34. 

Where  a  mortgagee  takes  proceedings  to  enforce  his  security, 
he  cannot  refuse  to  accept  payment  of  the  whole  amount  of  principal 
and  interest,  even  though  part  of  it  has  not  matured;  but  when  his 
proceedings  are  confined  to  protecting  his  security,  he  cannot,  so  far 
as  the  Statute  above  mentioned  applies,  be  compelled  to  accept 
payment  of  moneys  not  yet  accrued  due;  the  right  to  accelerate 
payment  for  default  being  his,  and  not  that  of  the  mortgagor:  see 
F.F  n.  Elli*..  1898.  2  Q.  B.  79:  78  L..  T.  733;  Ex  p.  Wickens,  1898,  1 
Q.  B.  542;  Wickens  v.  Shuckburgli,  78  L.  T.  213. 
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Rule  758.  A  reversioner  or  remainderman  is  not  entitled  to  redeem  a  mort- 
gage of  the  particular  estate,  without  the  mortgagee's  consent,  before 
the  reversion  or  remainder  has  come  into  possession:  Prout  \.  Cock, 
189G,  2  Ch.  808. 

Assign-          "758.     Subject  to  the  provisions  of  section  two  of  The 
property,    Act  respecting  Mortgages  of  Real  Estate,  in  an  action  for 
uveryeof     foreclosure  or  sale,  upon  payment  by  the  defendant,  or, 
documents  jn  an  action  f or  redemption,  upon  payment  by  the  plain- 
tiff, of  the  amount  found  due,  the  plaintiff  or  defendant 
shall,  unless  the  judgment  otherwise  directs,  assign  and 
^7,'c.tio£  convey  the  mortgaged  property  in  question  to  the  defen- 
tTcTisj)!    dant,  (or  plaintiff  as  the  case  may  be),  making  the  payment, 
or  to  whom  he  may  appoint,  free  and  clear  of  all  incumbrances 
done  by  him,  and  deliver  up  all  deeds  and  writings  in  his 
custody  or  power  relating  thereto,  upon  oath;  and  in  case 
of  a  corporation  the  affidavit  shall  be  made  by  the  officer 
thereof  having  the  custody  of  such  deeds  and  writings. 
Con.  Eule  137. 

Taken  from  J.  A.  Rule  (1881)  336. 

The  Act  referred  to  in  this  Rule  is  R.  S.  O.  c.  121,  under  which  a 
person  entitled  to  redeem  instead  of  taking  a  discharge,  or  recon- 
veyance, may  require  the  mortgage  debt  a'nd  mortgaged  property  to 
be  transferred  by  the  mortgagee  to  any  third  person:  see  s.  2. 

Judgment       A  judgment  creditor  is  bound  to  assign  his  judgment  to  the  party 
creditor,      redeeming  him:  Bank  of  British  Xorth  America  v.  Moore,  8  Gr.  461. 

who  eu-          Where  both  the  mortgagor,  and  a   subsequent  incumbrancer.   pay 

titled  to      the  money  due  to  the  plaintiff  into  the  bank,  the  subsequent  incum- 

aiice.  brancer  has  the  right  to  a  conveyance  in  preference  to  a  mortgagor, 

and  as  between  two  incumbrancers,  the  one  who  is  prior  is  entitled 

to  the  conveyance:  see  Teevan  v.  Smith,  20  Ch.  D.  724. 

Redemp-  Where  there  are  other  persons  interested  in  the  equity  of  redemp- 
of°severa?e  tion,  besides  the  person  redeeming,  the  mortgagee  should  convey  to 
interested  the  party  redeeming,  subject  to  the  equities  of  such  other  persons: 
in  equity  Rearce  v.  Morris,  L.  R.  5  Chy.  227;  and  see  Boyd  v.  Pctric,  L.  R.  10 
tiou.  '  P  ^1-  482;  L.  R.  7  Chy.  392;  and  see  further  as  to  form  of  conveyance, 
Hartley  v.  Burton,  L.  R.  3  Chy.  365. 

Keconvey-  Where  a  mortgagor  who  has  assigned  his  equity  of  redemption, 
taking  a  covenant  of  indemnity  from  his  assignee,  is  compelled  to 
pay  the  mortgage  debt,  he  is  entitled  to  a  reconveyance  subject  to  the 
equities  of  persons  other  than  himself  in  the  property:  Kinnnird  v. 
Trollope,  39  Ch.  D.  636;  59  L.  T.  4133;  Queen?*  Coll.  v.  Claxton.  25  Ont. 
282;  Stark  v.  Reid,  26  Ont.  L'.":  and  he  is  entitled  to  a  charge  on  the 
land  for  the  amount  so  paid  as  against  his  assignee:  Hamilton  Proridt. 
L.  &  I.  Co.  v.  Smith,  17  Ont.  1.  As  to  the  terms  of  a  conveyance  to  a 
tenant  for  life  who  redeems:  see  Alderson  v.  Elgey,  26  Ch.  D.  ."c.T. 
Where  a  mortgage  is  paid  off,  the  mortgagee  is  bounfl  to  reconvey 
the  mortgaged  property  so  that  it  will  revest  in  the  mortgagors:  if 
he  reconvey  to  one  of  several  mortgagors,  he  will  be  liable  at  the  suit 
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of  the  other  mortgagors  for   any  loss  they  may  sustain  by  his  so  Rule  759. 
doing:  Magnus  v.  Queensland  National  Bank,  36  Ch.  D.  25;  57  L.  T. 
136,  affirmed  by  C.  A.;  37  Ch.  D.  466;  58  L.  T.  248. 

A  mortgagor  redeeming  is  entitled  to  a  reconveyance,  or  vesting 
order,  and  is  not  obliged  to  accept  a  certificate  of  discharge  of  the 
mortgage:  Ellis  v.  Elite,  1  Chy.  Ch.  257;  McLennan  v.  McLean,  27 
Gr.  54. 

In  order  to  get  the  money  out  of  the  bank,  it  is  necessary  to  pro-Kedemp- 
duce  to  the  officer  required   to  sign  the  cheque,  the  consent  of  tne  h°w  ^paiTy 
party  paying  it  in,  duly  verified,  or  that  of  his  solicitor,  if  any.     If  out  of 
this  consent  cannot  be  procured,  an  order  must  be  obtained  in  Cham-  bank. 
bers,  on  notice  to  such  party,  and  the  costs  of  such  motion  will  not 
be  ordered  to  be  paid  by  the  latter:  Bernard  v.  Alley,  2  Chy.  Ch.  91; 
Wcteks  v.  Stowrton,  11  Jur.  N.  S.  278.     There  should  also  be  produced 
to  him  a  certificate  from  the  bank  that  the  money  has  been  paid  in, 
and  the  judgment  and  report,   if  any,   under  which  it  was  paid  in. 
The  party  paying  in  the  money,  is  entitled  to  receive  his  conveyance 
and  deeds,  and  to  be  let  into  possession,  before  the  money  is  paid  out. 

Where  the  mortgagee  has  lost  the  mortgage  deed,  he  is  bound  at  Lost  niort- 
his   own   expense   to   furnish    the   mortgagor,    or   any   incumbrancer  Rage,  in- 
redeeming  him,  with  proof  of  the  loss,  and  with  an  indemnity  against 
any  demand  of  third  persons:  McDonald  v.  Jlime,  15  Gr.  72;  and  see 
Caldwell  v.  Matthews,  62  L.  T.  799. 

(vi)  Receivers,  Committees,  etc. 

75O.  The  party  prosecuting  an  order  for  a  receiver 
shall  obtain  an  appointment  or  a  warrant  from  the  Master, 

i  ,-,  -IT    ,i  ,-  •         of  receiver, 

and  serve  the  same  on  all  the  necessary  parties,  naming  to  name  re- 
in the  copy  thereof  served  the  proposed  receiver  and  his  surltietud 
sureties.  Con.  Eule  116. 

Taken  from  Chy.  O.  278. 

The  appointment  of  receivers   may  now  be  made  in  any  case  in  Receivers, 


which  it  appears  to  the  Court  to  be  just  or  convenient:  see  Jud.  Act,  ^°™  *H~ 
sec.  58  (9),  supra,  pp.  76,  93. 

A  receiver  is  an  indifferent  person  between  the  parties,  appointed  Duty  of 
by  the  Court  to  collect  and  receive  the  rents  affd  profits  of  laud,  orKeceiver- 
the  produce  of  personal  estate,  or  to  take  the  care  and  custody  o? 
any  other  property  which  it  does  not  seem  proper  to  the  Court  that 
either  of  the  litigants  should  do,  either  by  reason  of  the  controversy 
existing   between  them,   or  by  reason  of  personal   disability  on  the 
part  of  the  party  legally  entitled,  e.g.,  infancy  or  lunacy. 

Where  the  appointment  of  a  receiver  is  a  substantial  part  of  the  Claim  for, 
relief  sought  by  a  plaintiff,  he  should  indorse  a  claim  to  that  effect*0^6     , 
on  his  writ:  Coleooume-  v.  Colebotirne,  1  Ch.  D.  690.  o'u  writ. 


The_  appnintTflpnt    "f    "    rppfivnr    npnt-ntog   ^    nn     injunction,   and  Appoint- 
neither  of  the  litigants  can  receive  the  money,  or  property,  committed  *"ent  c 
to  a  receiver,  without  a  contempt  of  Court,  and  it  is  not  necessary  injunction. 
the  order  appointing  a  receiver  to  grant  an  injunction  in  terms:  Kerr 
on  Receivers,  8. 
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Rule  759.          It  has  been  said  that  an  interim  receiver  is  superseded  by  the 
As  to  judgment  subsequently  given  in  the  action,   unless  he   is   expressly 

interim*      continued  by  it:  Kerr  on  Receivers,  2nd  ed.,  186;  Reeves  v.  Neville,  10 
Receiver      W.  R.  335;  Taylor's  Orders,  3rd  ed.,  274;  Gibson  v.  Mont-fort,  1  Ves. 
superseded  Sr.,  485;  but  the  authorities  cited  do  not  appear  to  bear  out  the  pro- 
merit  position:  see  Seton,  5th  ed.,  638.     The  question  would  appear  to  de- 
quare?         pend  on  the  terms  of  the  order  appointing  the  receiver;  if  appointed 
"  until  the  trial,"  then  it  would  seem  clear,  that  unless  continued  by 
the  judgment  pronounced  at  the  trial,  he  would  be  superseded  by  it; 
but   jf   appointed   generally    without   any   limitation   as   to    time,    or 
"until  the  Court  make  order  to  the  contrary,"  then  it  would  seem 
that  he  would  not  necessarily  be  superseded  by  the  judgment  subsTP 
fluently   pronounced,    even    though    not    exnFessTy~ continued    bv    fff 
Da-vies  v.  Yale  of  Evesham  Preserves,  73  L.  T.  150. 

Where  a  receiver  has  been  appointed  by  the  judgment  in  the  action 
generally,  it  is  not  necessary  that  the  judgment  on  further  directions 
should  continue  him:  Re  Underwood,  60  L.  T.  384. 


Receiver, 
when  ap- 
pointed. 

Infants' 
estate. 


and  trus- 
tees. 


Receiver,  when  Appointed: — 

Infants. — A  receiver  will  be  appointed  of  an  infant's  estate  in  a 
proper  case,  as  where  the  father  is  of  bad  character  or  insolvent,  and 
there  is  danger  of  loss:  Kiffln  v.  Kiffln,  cited  1  P.  W.  704;  Ex  parte 
Hountfort,  15  Ves.  449  n.;  Re  Cormicks,  2  IT.  Eq.  264,  or  there  is  no 
testamentary  guardian,  or  one  who  declines  to  act:  Hicks  \.  Hicks,  3 
Atk.  273;  Bridges  v.  Hales,  Mos.  Ill;  or  the  guardian  is  misconducting 
himself:  Beaufort  v.  Berty,  1  P.  W.  704,  and  see  Dillon  v.  Lord  Mount- 
cashel,  4  Bro.  P.  C.  306. 

Lunatics'        Lunatics. — A  receiver  will  be  appointed  over  a  lunatic's  estate,  where 
estates.        no  person  will  act  as  committee,  or  where  the  committee  is  infirm,  or 
the  management  of  the  estate  onerous:  Kerr  on  Receivers,  78. 

As  against  Executors  and  Trustees. — The  Court  will  in  a  proper  case  appoint  a 
receiver  to  act  in  place  of  an  executor,  or  trustee,  but  it  will  not  do 
so  on  slight  grounds.  Where  fraud  is  charged  a  receiver  will  be 
appointed:  Yernon  v.  Kinzie,  2  O.  S.  40,  and  see  Meacham  v.  Draper, 
2  GT.  316;  or  in  case  of  misconduct  or  improper  management,  or 
where  there  is  danger  of  loss  of  the  trust  property:  Middteton  v. 
Dodsicell,  13  Ves.  266:  H.  v.  H.,  1  Ch.  D.  276;  Coleoourne  v.  Cole- 
bourne,  Ib.  690;  or  is  wasting  the  assets:  Keene  v.  Riley,  3  Mer.  436; 
Re  Wells,  Molony  v.  Brooke,  45  Ch.  D.  569;  63  L.  T.  521;  or  that  being 
a  sole  executor,  or  trustee,  he  is  insolvent:  Harrold  v.  Wallis,  9  Gr. 
443;  Re  Johnson,  L.  R.  1  Chy.  325;  Ga-wtnorpe  v.  Gawtliorpe,  W.  N. 
1878,  91;  although  mere  poverty  is  no  ground  for  the  appointment: 
Anon.,  12  Ves.  4;  but  if  coupled  with  bad  character  it  may  be:  Everett 
v.  Prythergh,  12  Sim.  368;  or  if  being  a  female,  she  has  married  a  man 
in  necessitous  circumstances,  the  cestuis  que  trustent  being  infants: 
Dillon  v.  Lord  Mountcashel,  4  Bro.  P.  C.  306.  A  receiver  may  also  be 
granted  before  probate,  or  administration,  to  prevent  waste  or 
spoliation,  and  to  provide  for  the  collection  of  assets  pending  litigation 
as  to  the  right  to  administration:  Atkinson  v.  Henshaw,  2  V.  &  B.  85; 
Ball  v.  Oliver,  Ib.  96;  Jones  v.  Godrich,  4  Jur.  98;  Wood  v.  Hitcnings, 
2  Beav.  289;  4  Jur.  858;  King  v.  King,  6  Ves.  172;  Re  Moore,  Ker  v. 
Moore.  13  P.  D.  36;  58  L.  T.  386;  but  see  KnigJit  v.  Duplcssis.  1  Ves. 
Sr.  324;  but  to  warrant  the  appointment  there  must  in  general  be 
shown  to  be  litigation  pending,  or  threatened,  in  the  Surrogate  Court: 
Jones  v.  Jones.  3  Mer.  174;  Jones  v.  Frost,  3  Mad.  1;  Jac.  466;  Marr 
v.  Littlcicood,  2  My.  &  Cr.  458;  Parkin  v.  SeMons,  L.  R.  16  Eq.  3G; 
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or  that  there  is  some  difficulty  in  obtaining  administration:  Oi-crington'Rvle  759. 
v.   Ward,  34  Beav.   175.     Pending  litigation  respecting  the  grant  of 
probate  or  administration,  the  Surrogate  Court  has  power  to  grant 
administration  pendente  lite:  R.  S.  O.  c.  59,  s.  56. 

In  England  the  Court  will  not  usually  appoint  a  trustee  receiver  of 
the  trust  estate  except  on  the  terms  of  his  acting  without  remunera- 
tion, but  that  rule  is  not  inflexible,  and  when  that  term  has  not  been 
imposed  the  Court  may  allow  compensation  to  a  trustee  who  has  been 
a  1 'pointed  receiver  and  manager:  Re  Bignell,  Bignell  v.  Chapman,  1892, 
1  Ch.  59;  66  L.  T.  36;  but  this  rule,  that  a  trustee  appointed  receiver 
must  act  without  remuneration,  is  probably  due  to  the  fact  that,  in 
England,  trustees,  in  the  absence  of  any  express  provision  in  the 
instrument  creating  the  trust,  are  not  entitled  to  compensation  for 
their  services.  In  Ontario,  where  all  trustees  are,  by  Statute  (.11.  S. 
O.  c.  129,  s.  40),  entitled  to  compensation,  it  would  seem  that  tlie 
reason  for  the  rule  does  not  exist. 

Mortgagee.— Formerly  a  receiver  would  not  be  granted   at  the  in- Receiver, 
stance  of  a  mortgagee  entitled  to  the  legal  estate:  Berney  v.  Setcell,  when 
1  J.   &  W.   648;  except  under  special  circumstances:  see    Kerr  <»»Stujlica-°L 
liereivers,  29-30,  34;  nor  against  a  prior  mortgagee  in  possession  attionof,  or 
the   instance   of   a   subsequent    iiK-timhranrer,    so   long    as   anything ftBaiust 
remained  due  on  the  prior  mortgage.     And  the  Court  would  only  act  Sf°ieRalReC 
on  the  prior  mortgagee's  own  admission  that  he  has  been  paid  off,  estate, 
or  his  refusal  to  accept  what  was  due  to  him:  Berney  v.  Kneell,   1 
J.  &  W.  647;  HUes  v.  Moore,  15  Beav.  180.    But  where  the  prior 
mortgagee  in  possession  had  himself  acquired  the  equity  of  redemp- 
tinn,  and  it  appeared  that  he  had  received  rents  and  proGts  more  than 
sufficient    to   pay    off   his    mortgage,    a    receiver    might    be    grunted: 
xt<  inhoff  v.  Brown,  11  Gr.  114.    And  now  a  receiver  may  be  .ippointed 
at  the   instance   of   mortgagee  of  the   legal  estate,   if   it   seems    to 
tin-  Court  to  be  just  or  convenient  so  to  do:  Pease  v.  Fletcher,  1  Ch.  D. 
273;  but  see  Xorth  London  Railuay  Co.  v.  (in-nt  \'<irtlu-m  1!  nil  tray  Co., 
-1^  L.  T.  r,;tri;  and  see  In  re  Prythcrch,  P.  v.  Williams,  42  Ch.  D.  590. 
Where  the  mortgagor  is  in  possession,  and  a  n-r.-iver  is  appointed  at 
the  instance  of  the  mortgagee,  the  usual  direction  for  the  tenants 
to  attorn  is  not  sufficient  to  compel  the  mortgagor  to  pay  a  rent  to 
the  receiver;  but  he  will   from  the  date  of  the  demand  of  rent  by 
th.>  receiver  be  compelled  to  pay  an  occupation  rent  if  he  continues  to 
retain  possession:  Yorkxhift-  flunking  Co.  v.  Uallon,  35  Ch.  D.  125;  .r»<! 
L.  T.  399;  Re  Burchmill.  Wnlkf.r  \.   (liin-hiKill,  96  L.  T.  Jour.  130;  see 
Jud.  Act,  s.  58  (9),  and  notes,  supra,  pp.  76,  93. 

An   equitable   mortgagee  may,    after   default,   have   a   receiver  as  When  on 
against  a  mortgagor  in  possession  "  without  prejudice"  to  the  rights  aVPlica~ 
of    any    prior    mortgagee:    Aikins    v.    Blaln,    13  Gr.  646;    Kerr    OD ^^tabfe 
llei-eivers.  35.     The  Court  will  not  try,  on  an  interlocutory  motion,  mortgagee 
the  question  whether  a  prior  mortgagee  in  possession  has  been  paid 
off.  when  he  himself  distinctly  swears  that  there   is  something  doe: 
but  his  affidavit  as  to  the  amount  due  is  required  to  be  speci6c;  if 
va.L'iie.  or  his  accounts  are  so  negligently  kept  that  he  cannot  speak 
positively,  a   receiver  may  be  appointed:  Itoice  v.   Wood,  2  .1.   A:    W. 
558;  Hi1. as  v.  Moore,  15  Beav.  180;  Codrington  v.  Parker,  16  Yes.  469. 

A  mortgagee  cannot  have  a  manager  appointed  to  manage  a  busi- 
ness i-arried  on  on  the  mortgaged  property,  where  the  business  itself 
lias  not  been  mortgaged:  Whittey  v.  Challis,  1892,  1  Ch.  64;  65  L. 
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After 

incut, 

ceiver  may 
be  ap- 
pointed. 


Rule  759.  Creditors.— An  injunction  to  restrain  a  debtor  from  alienating  his 
Interim  property  pendente  lite,  cannot  in  general  be  obtained  by  a  simple 
when™*'  contract  creditor  suing  to  recover  his  debt,  where  tEe  debtor  is  in 
granted  on  esse>  nor  under  such  circumstances  could  a  receiver  be  granted: 
applica-  National  Provincial  Bank  of  England  v.  Thomas,  24  W.  R.  1013;  Oiccn 

v.  Homan,  4  H.  L.  C.  1036;  Robinson  v.  Pickering,  50  L.  J.  Chy.  527; 

Hepburn  v.  Patton,  26  Gr.  597;  not  even  though  the  debtor  be  a  public 

company:  McCall  v.  Canada  Farmers'  Mutual  Insurance  Co.,  18  C.  L.  J. 

117;  Mills  v.  Northern  Railway  of  Buenos  Ayres  Co.,  L.  R.  5  Chy.  621; 

nor   though   the   creditor   be   an    unpaid   vendor,    and    the   company 

admit  their  liability:  Latimer  v.  Aylesbury  d  Bedford  Railway  Co.,  9 

Ch.  D   385. 

But  when  the  debtor  is  dead,  a  receiver  may  be  obtained  by  a 
simple  contract  creditor  against  the  personal  representative,  or  devisee, 
wasting  the  .assets  of  the  deceased:  see  Keene  v.  Riley,  3  Mer.  436; 
and  of  the  realty  where  it  appears  that  the  personal  estate  is  insuffi- 
cient: Jones  v.  Pugh,  8  Yes.  71;  Chalk  v.  Raine^  13  Jur.  981;  Kerr  on 
Receivers,  40.  Since  The  Devolution  of  Estates  Act  (R.  S.  O.  c.  127), 
the  realty  and  personalty  of  a  deceased  person  constitute  a  common 
fund  for  the  payment  of  his  debts,  and  it  would  seem  to  be  no  longer 
necessary  to  establish  that  the  personalty  is  insufficient  as  a  condi- 
tion of  obtaining  a  receiver  of  the  realty. 

•  A  creditor  who  has  obtained  judgment  may  apply  for  a  receiver 
by  way  of  equitable  execution,  as  against  property  of  the  debtor, 
which  could  not  be  reached  by  a  writ  of  execution:  Anglo-Italian  Bank 
v.  Davies,  9  Ch.  D.  275;  Smith  v.  Hurst,  1  Coll.  705;  10  Ha.  48; 
Wells  v.  Kilpin,  L.  R.  18  Eq.  298;  Tillett  v.  Pearson,  43  L.  J.  Chy.  93; 
Fuggle  v.  Bland,  11  Q.  B.  D.  711;  Westhead  v.  Riley,  49  L.  T.  776;  Perks 
v.  Mybred,  76  L.  T.  Jour.  336;  Kincaid  v.  Reed,  21  C.  L.  J.  144; 
Kincaid  v.  Kincaid,  12  P.  R.  462;  Book  v.  Ruth,  20  C.  L.  J.  193;  Smith 
v.  Egan,  17  P.  R.  330.  Formerly,  in  such  cases,  it  was  necessary, 
before  applying  for  a  receiver,  to  sue  out  a  writ  of  execution;  but  it 
would  seem  now  that  if  the  property  cannot  be  reached  by  the  writ, 
such  a  preliminary  is  not  necessary:  Ex  parte  Evans,  13  Ch.  D.  259; 
and  see  supra,  p.  96. 

Where  the  application  is  made  on  behalf  of  an  execution  creditor, 
the  receiver  should  be  appointed  for  the  benefit  of  the  plaintiff  alone, 
and  not  for  all  other  creditors  of  the  debtor,  as  the  provisions  of  The 
Oreditors'  Relief  Act  (R.  S.  O.  c.  78),  do  not  extend  to  such  proceed- 
ings: McLean  v.  Allen.  14  P.  R.  84.  The  application  may  be  made  in 
the  action  in  which  the  judgment  has  been  recovered,  if  in  the  High 
Court,  and  it  is  not  proper  to  institute  another  action  for  the  purpose 
of  obtaining  a  receiver:  Ib. ;  Smith  v.  Cowcll,  6  Q.  B.  D.  75;  Salt  v. 
Cooper,  16  Ch.  D.  544. 

Where  the  execution  debtor  had  a  mere  right  of  user  of  chattel 
property  for  life  under  a  settlement,  a  receiver  of  such  property  was 
refused:  Whitakcr  \.  Cohen.  69  L.  T.  451. 

Although  an  interim  receiver  cannot,  in  general,  be  granted  in 
favour  of  a  creditor  against  a  debtor  company:  McCall  v.  Canada 
Powers'  Mutual  Insurance  Co.,  18  C.  L.  J.  117,  it  is  sometimes  the 
only  relief  that  can  be  awarded,  after  judgment  has  been  obtained. 
Tims,  neither  an  execution  creditor,  nor  a  mortgagee,  of  a  railway 
company,  can  enforce  payment  of  his  demand,  by  sale  or  foreclosure, 
of  the  railway;  he  can  only  do  so  by  procuring  a  receiver  and  manager 
of  the  undertaking  to  be  appointed:  Oalt  v.  Eric  <(•  Niagara  Railway 


Against 
Railway 
Company. 
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Co.,  14  Gr.  499;  Peto  v.  Welland  Railicay  Co.,  9  Gr.  455,  affirmed  on  Rule  759. 
re-hearing,  16th  February,  1864;  Brantford  v.  Grand  River  Navigation 
Co.,  8  Gr.  246;  Gardiner  v.  London  C.  6  D.  Ry.,  L.  R.  2  Chy.  201;  and 
as  to  other  public  companies,  see  Marshall  v.  South  Staffordshire  Tram-' 
ways  Co.,  1895,  2  Ch.  36;  and  see  Breeze  v.  Midland  Railway  Co.,  26  Gr. 
225  (where  the  plaintiff  claimed  a  mechanic's  lien):  Kerr  on 
Receivers,  46-7,  50.  But  where  a  railway  company  had  been  ordered 
to  be  wound  up,  and  an  unpaid  vendor  brought  a  suit  to  enforce  his 
lien  for  purchase  money,  it  was  held  that  he  was  entitled  to  an  in- 
junction restraining  the  company  from  using  the  land  until  payment 
of  the  purchase  money:  Allgood  Merrybent  &  Darlington  Ry.  Co.,  33 
Ch.  D.  571;  and  see  Williams  v.  Aylesbury  &  Buckingham  Ry.  Co.,  28 
L.  T.  547;  but  see  contra,  Lincoln  Paper  Mills  Co.  v.  St.  Catharines 
N.  C.  Ry.  Co.,  19  Ont.  106,  and  see  note  to  Rule  378,  supra,  p.  557. 

In  an  action  by  a  debenture  holder  of  a  company  for  foreclosure, 
the  Court  has  power  to  appoint  an  interim  manager  as  well  as  a 
receiver:  Makins  v.  Percy  Ibotson  &  Sons,  1891,  1  Ch.  133;  63  L.  T. 
515;  and  a  receiver  and  manager  has  been  appointed  at  the  instance 
of  debenture  holders,  whose  debentures  were  a  first  charge  on  all  the 
property  of  the  company  as  "  a  floating  security,"  notwithstanding 
that  no  part  of  the  principal  or  interest  was  in  arrear:  Edwards  v. 
Standard  Rolling  Stock  Syndicate,  1893,  1  Ch.  574;  but  see  Marshall 
v.  South  Staffordshire  Tramways  Co.,  supra,  where  it  was  held  that 
there  is  no  power  to  direct  a  sale  or  the  appointment  of  a  manager 
of  the  undertaking  of  a  joint  stock  company  at  the  suit  of  a  mort- 
gagee, unless  the  Act  authorizing  the  mortgage  also  empowers  the 
Court  to  give  that  relief  to  the  mortgagee. 

Where   a    receiver   is   appointed   at   the    instance   of   a    judgment  Appoint- 
creditor,  it  is  without  prejudice  to  the  claims  of  prior  mortgagees,  i^^ureii?* 
any:  Lego  v.  Mathicson,  2  Giff.  71;  Wildy  v.  Mid-Hants  Railway  Co.,  16  aice  prior 
W.  R.  409;  Potts  v.  Warwick  &  B.  C.  Co.,  Kay,  145.  mortga- 

A  judgment  creditor  at  whose  instance  a  receiver  is  appointed  is ge 
not  a    "secured  creditor"  within  the   English   Bankruptcy  Act:  Re 
Potts,  1893,  1  Q.  B.  648;  68  L.  T.  229;  sed  vide,  Levasseur  v.  Mason, 
1891,  2  Q.  B.  73;  64  L.  T.  761. 

Partners. — The  Court  in  granting  a  receiver  of  partnership  property,  Receiver, 
thereby  takes  the  affairs  of  the  partnership  out  of  the  hands  of  all  p^ute'din 
the  partners,  and  entrusts  them  to  a  receiver  or  manager  of  its  own  partner- 
appointment;  and  while  an  injunction  only  restrains  one  or  more  of  shiP  cases- 
the  partners  from  doing  what  may  be  complained  of,  the  appointment 
of  a  receiver  excludes  all  alike  from  taking  part  in  the  management 
of  the  concern:  Hall  v.  Hall,  3  Mac.  &  G.  86.     It,  therefore,  does  not 
follow  that  the  Court  will   grant  a  receiver   pendente  lite,   in  every 
case  where  it  would  grant  an  injunction. 

Wliprf>  i^  dissolution  is  neither  sought  nor  is  absolutely  necessary.  No*  *P* 
aj-eceiver  pendente  lite  will  not  in  general   be  granted  of  a    "going  pendente 
concern  ":  Goodman  v.  Whitcomb,  1  J.  &  VV.  589;  Roberts  v.  Eberhardt,  lite  of  going 
Kay,  148;  Hall  v.  Hall,  supra;  unless  there  is  danger  of  the  business  concern- 
being  destroyed,  or  the  assets  misapplied  in  the  meantime;  or  unless 
one  partner  is  misconducting  himself;  e.g.,  by  colluding  with  debtors 
of  the  firm:   Eatwi-ck  v.   Conningsby,  1  Vern.   118;   or  carrying   on  a 
separate  trade  with  the  partnership  property:  Harding  v.  Glover,  18 
Ves.  281;  or  is  wrongfully  excluding  the  plaintiff  from  the  manage- 
ment: Wilson  v.  Greenwood.  1  Sw.  481;  Goodman  v.  Whitcomb,  1  J.  & 
W.  592;  Roice  v.  Wood,  2  J.  &  W.  558;  Const  v.  Harris,  T.  &  R.  525: 
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Rule  759. 


Exception 
to  rule. 


Prentiss  v.  Brennan,  1  Gr.  371;  Bilton  v.  Blakely,  6  Gr.  575;  Steele  \. 
Chrossmith,  19  Gr.  141;  or  where  some  of  the  partners  are  insolvent: 
Collins  v.  Barker,  1893,  1  Ch.  578. 

Where  a  partnership  is  alleged  on  one  side  and  denied  on  the  other, 
usually  a  receiver  is  not  appointed  until  that  question  has  been 
determined:  Peacock  v.  Peacock,  16  Ves.  49;  Chapman  v.  Beach,  1  J. 
&  W.  504  n;  Fairbairn  v.  Pearson,  2  Mac.  &  G.  144. 

A  receiver  of  a  partnership  may,  in  a  proper  case,  be  ordered  by 
interlocutory  order  to  sell  assets:  McLaren  v.  Whiting,  16  P.  R.  552. 

Where  a  partner  Id  appointed  receiver  and  manager  without  salary, 
he  is  entitled  to  be  paid  out  of  the  assets  for  premiums  paid  to  a 
guarantee  company  for  becoming  surety  for  him:  Harris  v.  Sleep, 
1897,  2  Ch.  80;  76  L.  T.  458. 

Eeceiver,         Tenants  in  Common. — A  receiver  has  been  appointed  in  a  partition 

Boiirted^as  acti°n  pendente  lite,  although  there  has  been  no  exclusion  by  any  of 

against  co-  the  co-owners:  Porter  v.  Lopes,   7  Ch.  D.  358.     Formerly  a  case  of 

tenant  in     destructive  waste,  or  gross  exclusion,  was  necessary  to  be  made  to 

common.     Warrant   the   appointment   of    a    receiver   in   such   a   case:   Kerr   on 

Receivers,  79;  but  see  Gasldn  v.  Balls,  13  Ch.  D.  313,  per  Thesiger, 

L.J.,  and  North  London  Ry.  Co.  v.  Great  Northern  Ry.  Co.,  11  Q.  B.  D. 

30;  48  L.  T.  695,   where  it  was  held  that  the  jurisdiction  to  grant 

injunctions,  has  not  been  extended  by  The  Judicature  Act:  see  Phillips 

v.  Jones,  76  L.  T.  Jour.  373. 

Or  between  Vendor  and  Purchaser. — In  actions  for  specific  performance,  a 
receiver  pendente  lite  may,  in  a  proper  case,  be  appointed:  Kennedy  v. 
Lee,  3  Mer.  448;  Hall  v.  Jenkinson,  2  V.  &  B.  125;  McLeod  v.  Phelps, 
2  Jur.  962;  and  see  Taylor  v.  Eckersley,  2  Ch.  D.  302;  5  Ch.  D.  740,  a 
case  of  chattels;  or  in  actions  to  set  aside  conveyances  as  obtained  by 
fraud:  Stillwell  v.  Wilkins,  Jac.  282;  Huguenin  v.  Baseley,  13  Ves.  107; 
2  White  &  Tud.  Lg.  Cases,  547. 


Beceiver, 
when  ap- 
pointed 
against 
holder  of 
legal  title 


Legal  Title. — Formerly  the  Court  would  not,  except  under  special 
circumstances,  or  in  cases  covered  by  R.  S.  O.  (1877)  c.  40,  s.  39, 
appoint  a  receiver  against  a  person  in  possession  of  lands  claiming 
under  a  legal  title;  but  since  The  Judicature  Act,  it  has  been  held  that 
the  jurisdiction  is  extended,  and  that  a  receiver  may  be  appointed 
even  as  against  a  person  claiming  a  legal  title,  wherever  the  Court 
may  think  it  "just  or  convenient":  Real  and  Personal  Advance  Co.  v. 
McCarthy,  27  W.  R.  706;  but  see  North  London  Ry.  Co.  v.  Great 
Northern,  Ry.  Co.,  11  Q.  B.  D.  30;  48  L.  T.  695;  Phillips  v.  Jones, 
76  L.  T.  Jour.  373. 


Application  for  Appointment.— -The  application  for  the  appoint- 
ment of  a  receiver,   must   in  the  first  instance  be   made  in   Conrt- 


Applica- 
tion for, 

in  lCourf.  OJjP°n  motion  for  that  purpose  where  the  appointment  is  required  to  be 
"made  pendente  lite,  or  else  at  the  trial,  or  on  motion  for  judgment  in 
the  action;  but  after  a  receiver  has  been  appointed,  applications-IP 
fill  vacancies,  subscqu^n^ly_occnrrmg_jn_ihe__Qfflce_may  be  JP^HO  iq 
jJhambersi  Urote  v.  Bing,  9  Ha.  App  I,  but  the  order  for  a  receiver 
has  been  granted  in  Chambers,  by  consent:  Blackborough  v.  Rar-cnhiU. 
16  Jnr.  1085;  and  see  22  Sol.  Jour.  914. 

Under  Rule  361,  a  defendant  may,  before  judgment,  apply  for  an 
interim  injunction  and  receiver.  He  may  do  so,  notwithstanding  that 
the  plaintiff  has  already  served- notice  of  motion  for  the  like  purpose. 
In  such  case,  one  order  will  be  made  on  the  two  motions,  but  the 
conduct  of  it  will,  in  general,  be  given  to  the  plaintiff:  Sargant  v. 
Read,  1  Ch.  D.  600. 
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If  the  receiver  is  named  by  the  Court,  "on  his  giving  security,"'"  no  Rule  760. 
other  person  can  be  named  in  the  warrant,  and  if  the  person  named 
in   the   order   fails   to    give   the    security,    a    further   order    will    be 
necessary  to  enable  the  Master  to  appoint  some  one  else. 

A  receiver  when  appointed  is  an  officer  of  the  Court,  and  stands  in  Receiver, 
the  position  of   trustee    to  all  who  are  interested  in  the  estate  orQ^fflcer 
fund.     In  making  the  appointment  the  Master   should  endeavour  tOcourt. 
select  a  person  acceptable  to  all  parties,  as  well  as  otherwise  fit  and 
competent  for  the  duties  he  will  be  called  on  to  perform:  Simpson  v. 
Ottawa  &  Prescott  Ry  Co.,  1  Chy.  Ch.  99;  and  see  Brant  v.  Willouyhby, 
17   Gr.   627- 

A  receiver   should   in  general   be  wholly   disinterested,    unless  the  Should  be 
parties    otherwise    consent,   or  the    Court   is   of    opinion    that    the  disinter- 
appoiutment  of  one  of  the  parties  would  be  beneficial  to  the  estate :  ^^  court 
Sargant  v.   l\ead,   1   Ch.    D.   600.    Where   a    party   to   the  action   is  appoints 
appointed  it  is  only  on  his  undertaking  to  act  without  salary:  /b. ;  one  of  the 
Wilson  v.  Grocnwood,  1  Sw.  471,   483;  Blakeney  v.  Dufaur,  15  Beav.pa 
40,  44;  Kerr  on  Receivers,  95.    Where  a  receiver  is  appointed  of  trust 
property,  the  cestui  que  trust  is  entitled  to  have  the  superintendence 
of  the  trustee,  as  a  check  upon  the  receiver;  the  trustee  should  not 
therefore  be  himself  appointed,  except  under   special  circumstances: 
Kerr,  95,  86;  and  where  a  receiver  is  appointed  of  the  property  of^ouldbe 
any  person  not  sui  juris,  the  guardian  or  committee  of  such  person,  appointed, 
should  not   be  appointed  for  the  same  reason,  nor  yet  any  person of  trust 
connected  with  him,  nor  the  solicitor  in  the  action:  Re  Lloyd,  12  cu>estate- 
D.  447;  nor  a  Master  of  the  Court:  Ex  parte  Fletcher,  6  Ves.  427. 

A  party  to  the  action  cannot  propose   himself  as  receiver   unless  parties  not 
lonvp  tr.  |i--  o.f  i'v  iiHii1irnM'"i  '"  *IH>  order;  Davis  v.  Duke  of  Marlborough,  eligible. 
2~Sw.  118. 

The  giving  of  security  for  the  due  performance  of  his  duty  by  the  Security, 
receiver  will  not  be  dispensed  with,  where  infants  or  other  persons 
not  sui  juris  are  interested:  Tylee  v.  Tylec,  17  Beav.  583;  nor  even 
where  all  the  parties  are  KU'I  juris  and  consent,  if  it  is  referred  to  the 
Master  to  appoint  the  receiver:  Manners  v.  Furze,  11  Beav.  30;  but  it 
may  be,  if  the  parties  themselves  nominate  the  "receiver:  /&. 

Where  a  person  is  appointed  receiver  without  salary,  he  is  entitled 
to  be  paid  out  of  property  in  question  the  premiums  paid  by  him  to  a 
guarantee  company  for  becoming  his  surety:  Harris  v.  Sleep,  1897, 
2  Ch.  80;  76  L.  T.  458. 

TOO.     At  the  time  appointed,  the  party  prosecuting  the  On  return 
order  shall  bring  into  the  Master's  office  the  bond  proposed  bond  to  be' 
us  security.     Con.  Rule  117. 

The  bond  here  referred  to,  is  intended  to  be  brought  in  as  a 
draft,  and  should  not  bo  executed  until  it  has  been  approved  by  the 
Master,  see  Rule  762,  otherwise  its  re-execution  may  be  necessary. 

The  bond,  must  now  be  made  to  the  "  Accountant  of  the  Supreme  Bon^  how 
Court  of  Judicature  for  Ontario,  his  successors  and  assigns ":  to  be  given. 
Rule  66;  Jud.  Act,  s.  159  (2),  see  supra,  p.  171. 

Where  a  guarantee  company  has  been  approved  by  the  Lieutenant- 
Governor  in  Council,  its  bond  may  be  accepted  as  security:  R.  S.  O. 
c.  220.  s.  3:  and  see  Carpenter  v.  Solicitor  to  the  Treasury,  46  L.  T. 
821;  R.  S.  O.  C.  16,  S.  24.  Thp  snlioitnr  nf  nnv  n'f  the  n.irties  is  got 
eligible  ns  n  surety;  Re  Gibson,  13  P.  R.  359. 


944 


CONSOLIDATED   RULES. 


Rules 
761-764. 

Party 
desiring 
to  propose 
another 
person  as 
receiver, 
to  give 
notice. 


761.  Any  other  party  desirous  of  proposing  another 
person  as  receiver,  shall  serve  notice  of  his  intention  so  to 
do  upon  the  other  parties,  naming  in  the  notice  the  person 
proposed  by  him  as  receiver,  and  his  sureties,  and  shall 
bring  into  the  Master's  office  the  bond  proposed  by  him  as 
security.    Con.  Rule  118. 

See  Chy.  O.  280. 

762.  At  the  time  named  in  the  appointment  or  war- 
rant the  Master  shall  consider  the  appointment  of  the 
receiver,  and  determine  respecting  the  same;  and  settle 
and  approve  of  the  proposed  security.     Con.  Rule  119. 

See  Chy.  O.  281. 

In  order  to  enable  the  Master  to  settle  the  security  to  be  given, 
affidavits  must  be  filed  proving  the  amount  of  property  likely  to  come 
to  the  receiver's  hands.  The  amount  of  the  security  required,  will 
vary  according  to  the  circumstances;  usually  security  will  be  JQ- 
quired  to  be  given  by  the  rpcpivpr  nnH  nf,  least  two  sureties  in  double 
the  amount  of  the  probable  annual  rents  of  realty  and  double  the- 
probable  amount  of  personal  estate,  likely  to  come  to  his  hands. 

When  a  receiver  has  passed  his  final  accounts,  and  paid  his 
balances  as  directed  by  the  Court,  an  application  may  be  made  to 
discharge  the  bond;  all  parties  interested  are  entitled  to  notice  of  th_e 
application:  Brown  v.  Perry,  1  Chy.  Ch.  253.  As  to  the  liability  of 
the  sureties,  see  Re  Graham,  1895,  1  Ch.  66;  71  L.  T.  623. 

Master  not  763.  The  Master  shall  approve  of  and  appoint  the 
re>1ortke  receiver,  by  signing  a  written  appointment  according  to- 
appointing  J-'orm  No.  87,  which  shall  be  signed  without  any  warrant 
but  to  sign  or  attendance  for  that  purpose.  Con.  Rule  120. 

appoint- 
ment. See  Chy.    O.  282. 

I  Committees  of  lunatics,  and  guardians  of  the  person  and  estate  of 
infants,  are  to  be  appointed  in  the  same  manner  as  receivers:  Rule 
765. 


Master  to 
appoint 
receiver 
and  settle 
and  ap- 
prove 
security. 


Evidence 
to  be  pro- 
duced on 
settling 
security. 


Discharge 
of  bond. 


Master's 
appoint- 
ment of 
receiver 
to  be  filed. 


764.  After  the  execution  and  filing  of  the  securities 
settled  and  approved  by  the  Master,  the  appointment  is 
to  be  filed  by  the  party  who  has  procured  the  person 
named  by  him  as  receiver  to  be  appointed,  and  it  may  be- 
moved  against  within  seven  days  by  any  party  interested. 
Con.  Rule  121. 
See  Chy.  O.  283. 

Receiver's!     A  receiver  appointed  "  upon  his  giving  security,"  is  not  effectually 
appoint-    I  constituted  receiver  as   against  third  parties  until  ho  has  given  the 
B"  security:  Edwards  v.  E-dicards,  1  Ch.  D.  454;  2  Ch.  D.  291;  but  if  no 
security  be  required,   he    is    legally  clothed    with    the    character    of 
receiver  from  the  date  of  his  appointment:  Taylor  v.  Eckerslty,  2  Ch. 
D.  302;  5  Ch.  D.  740.    Where  a  receiver  is  required  to  give  additional" 
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security  his  omission  to  do  so  may  be  a  ground  for  removing  him  Rule  764. 
frojii  office,  but  he  cannot  be  proceeded  against  for  contempt  of  Court 
for  notldoing  so:  Re  Dominion  Provid.  B.  &  E.  Assoc.,  24  Ont.  410. 

Interference  by  third  parties  with  the  property  in  question,  before 
the  appointment  is  completed,  is  not  a  contempt  of  Court:  Taylor  v. 
Eckersley,  supra;  and  see  Fox  v.  Nipissvng  By.  Co.,  29  Gr.  11. 

After  the  appointment  of  the  receiver  is  complete,  any  interference  Interfer- 
with  the   property   committed   to   his    charge   and  in   his  possession,  en(?^i^!ih 
either  by  parties  to  the  action,  or  third  parties  having  notice  of  his  ^contempt 
appointment,  is  a  contempt  of  Court,  unless  the  leave  of  the  Court  of  Court, 
have  been  first  obtained:  Angel  v.  Smith,  9  Ves.  335;  Russell  v.  East 
Anglian  Ry.    Co.,  3   Mac.   &  G.   104;   Ames  v.   Birkdnhead  Docks,    20 
Beav.  353;  even  though  such  interference  be  by  persons  claiming  by 
title  paramount  to  that   of  the  parties  to   the  action  in  which  the 
receiver  is  appointed:  /&. ;  Evelyn  v.  Lewis,   3  Ha.  475;  Hawkins  v. 
Gathercole,    1    Drew,    17;   Randfleld,    v.   Randfleld,    1   Dr.   &   Sm.   314; 
Whadcoat  v.  Shropshire  Ry.  Co.,  95  L.  T.  Jour.  272;  and  the  Court  will 
not  permit    any  one,   without  its   sanction,   to  intercept   or  prevent 
payment,  or  delivery  to  the  receiver,  of  any  money  or  property  which 
he  has  been  appointed  to  receive:  Ames  v.  Birkenhead  Docks,  20  Beav. 
353;  but  where  goods  in  the  possession  of  a  receiver  were  sold  for 
taxes,    and    neither    the    bailiff,    nor   purchaser,    had    notice   of    the 
receiver's  rights,  the  Court  refused  to  hold  the  sale  void:  Gibson  v. 
Lovell,  18  Gr.  197.     As  to  payments  which  a  receiver  of  a  going  con- 
cern may  properly  make,  see  Gooderliam   v.   Toronto  &  Nipissing  Ry, 
Co.,  8  Ont.  App.  685. 

Leave  was  given  to  abate  an  obstruction  to  a  rigfit  of  way  existing 
on  land  in  the  possession  of  a  receiver:  Lane  v.  Capsey,  1891,  3  Ch. 
411;  65  L.  T.  375. 

It  has  been  held  that  the  effect  of  a  receivership  order  obtained  by 
an  execution  creditor  is  to  vest  in  the  party  obtaining  the  same  a 
right  to  the  property  in  question,  as  from  the  date  of  the  order, 
which  cannot  be  divested  by  proceedings  in  bankruptcy  subsequently 
taken  against  the  debtor:  Levasscur  v.  Mason,  1891,  2  Q.  B.  73;  6~4 
L.  T.  761;  but.  notwithstanding,  it  has  been  held  that  he  is  not  a 
"secured  creditor"  within  The  Bankruptcy  Act:  Re  Potts.  1893,  1  Q. 
B.  648;  68  L.  T.  229;  and  see  Croshaw  v.  Lyndhurst,  1897,  2  Ch.  154; 
76  L.  T.  553,  where  it  was  held  by  Stirling,  J.,  that  a  receiving  order, 
nnder  which  the  receiver  is  required  to  pay  the  moneys  received  into 
Court  subject  to  further  order,  gave  the  execution  creditor  no  charge 
on  the  property. 

in  the  hands  of  a  receiver  is  in  custodia  legis  in  so  far  that 


none  of  the  pirties  to  the  notion  can  recover  damages  for  its  deten- 
tion while  in  his  custody:  The  Peruvian  Guano  Co.  v.  Dreyfus,  18UZ.  A. 
H  166:  but  not  in  the  same  wav  fl«  it  wnnld  be  if  in  possession  ofjji 
secinestrator.  or  sheriff:  Re  Hoare,  H.  v.  Owen,  1892,  3  Ch.  94;  67  L. 
T.  45. 

Where  it  is  necessary  for  the  receiver  to  bring,  or  defend,  an  action.  Receiver 
or  take  other  legal  proceedings,  to  recover,  or  maintain,  his  right  to*0  obtain 
property  committed  to  him,  he  should  first  obtain  the  sanction  of  thegn^^r° 
Court:  Thomas  v.  Torrance,  1  Chy.  Ch.  9.     He  cannot  sue  in  his  own  defend,  or 
name,  but  he  must  get  the  leave  of  the  Court  to  bring  the  action  in distrain. 
the  name  of  the  party  in  whom  tne  legal  cause  of  action  is  vested": 
McGuin  v.  Fretts,  13  Ont.  699;  Stuart  v.  GrougTi,  14  Ont.  255. 
J.A.— 60 
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Rule  764. 


Proceed- 
ings 
against, 
restrained, 


Accounts 
of. 


The  Court  may  refuse  to  authorize  the  receiver  to  sue  where  the 
party  having  the  legal  title  is  ready  and  willing  to  do  so:  McLean  v. 
Allen,  14  P.  R.  291. 

Where  a  receiver  is  appointed  by  way  of  equitable  execution,  he  may 
be  authorized  to  sue  in  the  name  of  the  debtor  for  the  purpose  of 
recovering  assets  to  satisfy  the  execution,  or  first  giving  the  debtor  a 
proper  indemnity  against  costs:  Morris  v.  McCollum,  17  P.  R.  398. 

The  receiver  should  not  himself  initiate  proceedings,  but  he  should 
apply  to  the  party  having  the  conduct  of  the  cause  to  take  any  pro- 
ceedings that  may  be  necessary:  Third,  National  Bank  v.  Queen  City 
Refining  Co.,  20  C.  L.  J.  151.  After  attornment  by  a  tenant  to  the 
receiver,  the  receiver  may  distrain  in  his  own  name;  before  attorn- 
ment leave  must  be  obtained  to  distrain  in  the  name  of  the  person 
having  the  legal  estate:  Kerr,  142,  143.  The  application  for  leave 
to  sue,  defend,  or  distrain,  may  be  made  in  Cliambersi.  Thomas  v. 
H'orrance,  1  (Jhy.  (Jh.  D;  notice  to  the  tenants  is  not  necessarx:  Paxton 
v.  Dryaen,  6  P.  R.  127. 

A  receiver  cannot  be  empowered  by  the  Court  to  do  things  which 
the  parties  to  the  action  could  not  themselves  legally  do,  e.g.,  in  a 
partnership  he  cannot  be  empowered  to  agree  to  a  compromise  against 
the  will  of  one  of  the  partners:  Niemann  v.  Niemann^  43  Ch.  D.  198; 
62  L.  T.  339. 

Proceedings  instituted  against  a  receiver  for  acts  done  by  him 
in  the  execution  of  his  office,  will  be  restrained:  Simpson  v.  Hutchison, 
7  Gr.  308;  and  see  Searle  v.  Choat,  25  Ch..  IX  723;  50  L.  T.  470;  Re 
West  Lancashire  Ry.  Co.,  63  L.  T.  56.  After  his  discharge  a  receiver 
will  not  be  restrained  from  soliciting  customers,  unless  he  was 
appointed  on  the  terms  that  he  would  not  do  so  after  he  ceased  to  be 
receiver:  Re  Irish,  Irish  v.  Irish,  40  Ch.  D.  49;  60  L.  T.  224. 

Accounts  of  Receiver. — See  Rule  766. 

Liability  of  Receiver. — A  receiver  or  manager  entering  into  con- 
tracts will  make  himself  personally  liable,  unless  the  contract 
expressly  provides  otherwise:  Burt  v.  Bull,  1895,  1  Q.  B.  276;  73  L. 
T.  810;  or  the  credit  is  clearly  given  to  the  firm  or  business  of  which 
the  receiver  is  manager:  Isaacs  v.  Chinery,  74  L.  T.  320;  and  where 
a  receiver  is  appointed  by  trustees  for  debenture  holders  in  pursuance 
of  a  power  in  the  trust  deed,  the  trustees  are  not  liable  on  the  con- 
tracts of  the  receiver  as  undisclosed  principals:  GasheH  v.  Gosli-ng, 
1896,  1  Q.  B.  669;  77  L.  T.  314;  1897,  A.  C.  575,  in  which  case  the 
deed  provided  that  the  receiver  when  appointed  should  be  the  agent 
of  the  company  who  alone  should  be  liable  for  his  acts  «or  defaults. 

A  receiver  is  bound  to  conform  to  the  orders  of  the  Court,  and  is 
responsible  for  any  loss  resulting  from  his  not  doing  so;  thus,  where 
a  receiver  was  ordered  to  pay  money  to  the  plaintiffs,  and  he  paid 
it  to  their  solicitor  who  misappropriated  it,  the  receiver  was  held 
liable  to  make  good  the  loss:  Ind,  Cooper  &  Co.  v.  Kidd,  71  L.  T.  203. 

A  receiver  is  liable  to  attachment  for  disobeying  the  order  of  the 
Court  as  to  the  payment  of  moneys  which  came  to  his  hands  as  re- 
ceiver; but  semb]£  a  specific  order  for  nnvmont  should  be  first  j)b- 
tained  and  served  on  him:  Faickes  v.  Griffin,  18  P.  R.  48. 
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765.  Committees  of  the  persons  and  estates  of 
tics,  idiots,  and  persons  of  unsound  mind,  and  guardians,  Commit- 
excepting  guardians  ad  litem,  shall  be  appointed,  as  nearly  ^sa°fcg 
as  practicable,  in  the  same  manner  as  receivers,  as  nearly  to  be  ap. 
as  circumstances  will  permit.  Con.  Rule  122.  msame 


manner  as 
Taken  from  Chy.  O.  537.  receivers. 

The  husband  of  a  married  woman  who  is  declared  a  lunatic,  has  i 
no  absolute  right  to  be  appointed  her  committee:  Re  Davy,  1892,1 
3  Ch.  38;  67  L.  T.  180. 

766.     In  the  -judgment  or  order  directing  the  appoint-  Master  to 

•  F     i  i  j?  appoint 

ment  01  a  receiver,  committee  01  the  person  and  estate  01  time  for 
a  lunatic,  idiot,  or  person  of  unsound  mind,  or  a  guardian  an°d  com8-' 
other  than  a  guardian  ad  litem,  in  the  absence  of  any  pro-  p^ss668  to 
vision  therefor,  the  Master  shall  fix  the  time  or  times  in  ^ 
each  year  when  the  person  appointed  is  to  pass  his  accounts  ^ 
and  pay  his  balances  into  Court;  and  in  default  of  com- 
pliance with  such  direction,  the  person  appointed  may, 
on  the  passing  of  his  accounts,  be  disallowed  any  salary 
or  compensation  for  his  services,  and  may  be  charged  with 
interest  upon  his  balances.     Con.  Rule  123. 

Taken  from  Chy.  O.  588. 

Where  a  receiver,  who  was  appointed  without  salary,  performed" 
divers  extraordinary  services  in  connection  with  his  office  which  were 
not  contemplated  when  he  was  appointed,  he  was  allowed  a  reason- 
able compensation  for  such  extraordinary  services:  Harris  v.  Sleep, 
76  L.  T.  670. 

A  receiver  appointed  without  salary,  is  entitled  to  be  allowed  in  his 
accounts  for  premiums  paid  for  the  purpose  of  furnishing  security: 
S.  C.,  1897,  2  Ch.  80;  76  L.  T.  458. 
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COURTS    AND   THE   COURT  OF 
APPEAL,  825-830. 
(i)  General  Rules,  825-829. 
(ii)  Forms  of  security,  etc.,  830. 

9.  APPEALS    TO   HER   MAJESTY   IN 

HER    PRIVY    COUNCIL,    831- 
834. 


1.  APPEALS  FROM  OFFICERS  IN  CHAMBERS. 

Appeal  767- — (1)  A  person  affected  by  a  judgment,  order  or 

cersin        decision  of  the  Master  in  Ordinary  made  or  given  under 
s'  his  jurisdiction  in  Chambers,  or  of  the  Master  in  Chambers, 
a  Local  Judge  or  a  Local  Master,  or  other  officer  in  Cham- 
bers, may  appeal  therefrom  to  a  Judge  of  the  High  Court 
in  Chambers. 


(2)  The  appeal  may  be  made  notwithstanding  that  the 
*         order  or  decision  was  in  respect  of  a  proceeding  or  matter 

as  to  which  the  officer 'had  jurisdiction  only  by  consent; 

(3)  The  appeal  shall  be  by  motion,  or  notice  served 
within  four  days  and  returnable  within  ten  days  after  the 
decision  complained  of,  or  within  such  further  time  as 
may  be  allowed  by  a  'Judge  of  the  High  Court  or  by  the 
officer  whose  decision  is  complained  of; 

(4)  The  Deputy  Clerk  of  the  Crown,  Deputy  or  Local 
Registrar  shall,  on  prcecipe,  transmit  to  the  Central  Office 
all  documents  filed  in  his  office  required  on  the  appeal; 

(5)  The  appeal  shall  not  be  a  stay  of  proceedings  unless 
ordered  by  a  Judge  of  the  High  Court  or  by  the  officer 
whose  decision  is  complained  of.    Con.  Rule  846,  amended 
by  Rules  of  1  Jan.,  1896,  1490;  58  V.  c.  12,  s.  71  and  59 
V.  c.  18,  s.  3. 
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(6)  "Where  the  judgment,  order,  or  decision  is  made  orRule767- 
given  in  vacation,  a  person  affected  thereby  may,  subject 
to  the  provisions  of  Rule  114,  appeal  therefrom  during 
vacation  to  the  Vacation  Judge,  or  may  appeal  after  vaca- 
tion in  the  same  manner  and  within  the  same  time  as 
if  the  judgment,  order,  or  decision  had  been  made  on  the 
first  day  after  vacation.  New. 

See  former  Rule  846,  and  compare  Eng.  (1883)  R.  410. 

This  Rule  only  relates  to  orders  made  in  Chambers,  it  does  not 
cover  or  include  Masters'  reports,  or  certificates,  as  to  which,  see 
Rule  769. 

This  Rule  governs   appeals   from   the   Master   in    Ordinary   when  What  ap- 
acting  in  Chambers,  under  Rule  698:  see  Rule  770,  note;  and  from  the  P^eljwfe" 
Master  in  Chambers,  and  the  Logal  Judges,  and  Local  Masters,  when 
acting  under  Rules  42,  45  and  49:  Lowson  v.   Canada  Farmers,  etc., 
9  P.  R.  188. 

As  to  appeals  from  a  Local  Judge  when  acting  under  Rule  47, 
see  Rule  48. 

Appeals  from  a  Judge  in  Chambers  to  a  Divisional  Court  are 
governed  by  Rule  111. 

Appeals  from  orders  made  by  the  Judge  of  the  District  Court  of 
Thunder  Bay  and  Rainy  River,  in  Chambers,  may  be  brought  as  if 
the  action  were  in  the  High  Court,  wherever  the  cause  of  action  is 
beyond  the  jurisdiction  of  a  County  Court:  see  R.  S.  O.  c.  109,  s. 
15  (O.),  and  consequently  appeals  in  such  cases  must  be  brought 
in  the  manner  prescribed  by  this  Rule. 

In  High  Court  actions  appeals  from  the  Stipendiary  Magistrate 
of  Rainy  River  may  be  brought  within  double  the  time  allowed  by 
this  Rule:  see  R.  S.  O.  c.  109,  s.  13  (3). 

There  is  no  power  to  vary  or  discharge  an  order  except  in  the  man- 
ner provided  by  the  Act,  or  Rules,  e.g.,  by  way  of  appeal  or  by  motion 
under  Rule  358,  or  642:  see  Atty.-Oen.  v.  Llewellyn,  58  L.  T.  367;  and 
Re  Adam  Eyton,  LiJnitcd,  36  Ch.  D.,  at  p.  301;  Hood-Barrs  v.  Gathcart, 
72  L.  T.  184,  and  notes  preceding  Rule  640;  or  by  an  action:  see 
Ainstcorth  v.  Wilding,  1896  1  Ch.  673. 

An  appeal  cannot  be  had  direct  to  a  Divisional  Court  from  the 
Master,  Local  Judge,  or  other  officer  acting  in  Chambers:  Ball  v. 
Cathcart,  16  Ont.  525. 

Any  person  affected  by  an  order  may  appeal,  and  therefore  an 
appeal  lies  from  an  ex  parte  order  by  a  person  affected  thereby: 
Wigle  v.  Harris,  9  P.  R.  276;  (?.  T.  Ry.  Co.  v.  Ont.  &  Que.  Ry.  Co., 
9  P.  R.  420;  but  an  application  to  set  aside  an  order,  made  ex  parte, 
and  without  knowledge  of  the  facts,  is  not  an  appeal,  and  not  within 
this  Rule:  Hughes  v.  Field,  \  C.  L.  T.  702;  and  see  Re  Central  Bank, 
24  Ont.  App.  470;  and  Rule  358. 

A  consent  order  of  an  officer  in  Chambers  is  within  sec.  72  of 
the  Jud.  Act,  and  no  appeal  lies  from  it  without  leave:  Re  Solicitor, 
18  C.  L.  T.  224,  261. 

The  Master's  discretion  is  open  to  review  on  an  appeal  under  this  Discretion- 
Rule:  Christie  v.  Conway,  9  P.  R.  529;  Abell  v.  Morrison,  14  P.  R.  210;ary  orders, 
but  to  be  interfered  with  it   must  be  shewn  to  be   clearly  wrong: 
Adamson  v.  Adamson,  12  P.  R.  471;  Od*U  v.  Mulholland,  14  P.  R.  180. 
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Rule  767.        The  time  for  appealing  runs  from  the  pronouncing  of  the  order, 
Time  for     and  not  from  the  day  upon  which  it  was  issued:  Miller  v.  Stillwell, 
appealing.  21  C.  L.  J.  98,  following  Dayer  v.  Robertson,  9  P.  R.  78.     The  con- 
trary was  at  one  time  decided  in  McNeil  v.  McGregor,  3  C.  L.  T.  309; 
see  Heatley  v.  Newton,  19  Ch.  D.  326;  Gibb  v.  Murphy,  2  Chy.  Ch. 
132;  see  also  Lowson.  v.  Canada  Farmers,  etc.,  9  P.  R.  185. 

Where  the  time  expires  on  a  Sunday  or  holiday,  Rule  345  applies: 
see  that  Rule  and  Taylor  v.  Jones,  45  L.  J.  C.  P.  110. 

An  appeal  from  a  decision  of  a  Master  refusing  to  rescind  a  former 
order  was  held  tantamount  to  an  appeal  from  the  first  order,  and 
dismissed  as  too  late  under  this  Rule:  Jamieson  \.  Prince  Albert  Colon- 
isation Co.,  11  P.  R.  115. 

The  notice  of  motion  by  way  of  appeal  must  be  served  within 
four  days,  and  be  made  returnable  within  the  ten  days:  see  Bell 
v.  N.  Staffordshire  Ry.  Co.,  5  Q.  B.  D.  205. 

Extending  •    Orders  extending  the  time  should  not  be  made  ex  parte:  Hamilton 
appealing.  v-  Tweed>  9  p-  R-  448>  and  cannot  be  made  by  the  Master  in  Cham- 
'    bers  in  the  case  of  an  appeal  from  an  officer  other  than  himself: 
Re  Davies  &  York,  10  C.  L.  T.  186. 

'  It  has  been  held  that  leave  to  serve  short  notice  of  appeal  should 
not  be  obtained  from  the  Master  in  Chambers;  he  has  no  power  to 
shorten  the  time  on  a  motion  not  returnable  before  himself:  Dono- 
van v.  Boultbee,  3  C.  L.  T.  501;  and  see  1  C.  L.  T.  614,  645. 

Where  an  order  was  made  on  Friday,  so  that  two  clear  days' 
notice  of  appeal  could  not  be  given  for  the  next  Chamber  day  (Mon- 
day), application  was  made  ex  parte  within  four  days,  for  leave 
to  bring  on  the  appeal  on  the  following  Thursday,  but  leave  was 
given  instead  for  the  following  Monday,  and  no  order  was  taken 
out  extending  the  time.  It  was  held  not  an  application  for  an  ex- 
tension of  time,  and  an  objection  that  the  appeal  could  not  be  heard 
as  eight  days  from  the  decision  (the  time  named  under  the  original 
Rule),  had  expired,  was  overruled:  Standard  Bank  v.  Wills.  10  P.  R. 
159.  Owing  to  the  longer  time  allowed  by  the  present  Rule  (viz.,  10 
days),  the  difficulty  is  not  now  likely  to  arise. 

The  time  was  extended  where  there  was  the  intention  to  appeal, 
but  by  misapprehension  of  the  new  practice,  the*  time  was  allowed 
to  pass:  Dayer  v.  Robertson,  9  P.  R.  78;  also  where  it  was  supposed 
that  Christmas  vacation  did  not  count  in  computing  the  time: 
Rtevdicriaht  v.  Leys,  9  P.  R.  200.  But  in  Rnoicdon  v.  ffu-nthinton,  12 
P.  R.  1,  notice  of  appeal  given  Dee.  24  for  Jan.  10.  the  first  day  after 
vacation  when  a  Judge  sat  in  Chambers,  was  held  not  good  notice. 
The  notice  should  have  been  given  for  a  day  within  the  eight  (now 
ten)  days,  and  then  an  extension  of  the  time  for  bringing  on  the 
appeal  should  have  been  applied  for,  on  an  ex  parte  application 
as  of  course;  see  also  Wallingford  v.  Mutual  Soc.,  5  App.  Gas.  685; 
and  Blaylock  v.  McFarlane,  is  C.  L.  J.  137;  Lewis  v.  Talbot  St., 
etc.,  10  P.R.  15;  Lowson  v.  Canada,  Farmer^,  etc.,  9  P.  R.  185; 
Carter  v.  Stubbs,  6  Q.  B.  D.  116;  Gibbons  v.  London  Financial  As- 
sociation, 4  C.  P.  D.  263.  But  as  to  orders  made  in  vacation,  see 
now  ffule  767,  clause  (6). 

An  application  to  enlarge  the  time  should  in  general  be  made 
within  the  ten  days:  Stirling  v.  DuBarry,  5  Q.  B.  D.  65. 

Neglect  to  set  down  an  appeal  through  forgetfulness  of  the  appel- 
lant's solicitors'  clerk  has  been  held  not  sufficient  reason  for  extending 
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the  time  for  appealing  from  an  order  refusing  to  dismiss  an  action  for  Rules 
want  of  prosecution:  Dunnard  v.  McLeod.  8  P.  R.  333.  768,  769. 

A  right  to  appeal  may  be  waived  by  acting  upon  the  order  appealed  Waiver, 
from:  International  Wrecking  Co.  v.  Lobb,  12  P.  R.  207;  Vi4e<m 
v.  Westover,  18  C.  L.  T.  83;  29  Ont.  1,  or  otherwise  recog- 
nizing it,  e.g.,  by  obtaining  an  extension  of  time  for  complying 
with  it:  Pierce  v.  Palmer,  12  P.  R.  308,  where  a  motion  by  defendant 
to  set  aside  a  judgment  for  irregularity  was  refused,  but  defen- 
dant was  let  in  to  defend  on  terms,  and  he  was  held  to  have  waived 
the  right  to  appeal  from  the  refusal  to  set  aside  the  judgment  by 
obtaining  an  extension  of  the  time  for  compliance  with  the  terms. 
See  also  Re  Smart,  12  P.  R.  at  p.  638;  Boyle  v.  Sacker,  39  Ch.  D.  249. 

Under  the  English  Judicature  Act  an  appeal  is  in  all  cases  a  re-  Fresh  evi- 
hearing,   and  fresh  facts  may  be  gone  into:  Anon,  per  Lush,  J.,   60denceon 
L.  T.  Jour.  67;  1  Charl.  Ch.  Ca.  128.    "Every  appeal  is  now  a  re-aPPeals- 
hearing,  and  therefore  fresh  affidavits  may  be  used  on  all  appeals 
from  a  Master  to  a  Judge  in  Chambers":  per  Quain,  J.,  Anon.  "W. 
N.  1875,  250;  1  Charl.  Ch.  Ca.  129.    "  This  ruling  has  been  held  by 
other  Judges  and  confirmed  by  the  Court  "  (Coe's  Practice  in  the 
Judge's    Chambers,    p.    6).    This    would    not   seem   to   be   the    case 
in    Ontario.    Fresh    evidence    may    be   given    by    leave    only    under 
Rule  498;  see  Taylor  v.  Sisters,  etc.,  of  Ottaica,  11  P.  R.  496.    In  Re 
Ndath  Harbour,  etc.,  Works,  20   Sol.  Jour.  26,   it  was  said  that  each 
case  must  in  this  respect  depend  upon  its  own  circumstances:  fresh 
evidence  was  there  allowed,   also   in  Robinson  v.  Bradshaw,  32  W. 
R.  95. 

In  Re  Munns  v.  Lonaden,  32  W.  R.  675;  50  L.  T.  356,  it  was  held 
that  the  Court  will  not  receive  further  evidence  on  a  motion  to  dis- 
charge an  order  made  in  Chambers,  where  the  motion  has  been  fully 
argued  and  disposed  of:  see  also  notes  to  Rule  498. 

Where  it  is  intended  to  apply  for  leave  to  use  fresh  affidavits  or 
documentary  evidence,  notice  should  be  given  to  the  opposite  party 
that  such  leave  will  be  applied  for  on  the  hearing  of  the  appeal: 
Hastie  v.  Hastie,  1  Ch.  D.  562;  see  Bigsby  v.  Dickinson,  4  Ch.  D.  24; 
and  Dicks  v.  Brooks,  13  Ch.  D.  654. 

Costs  of  affidavits  in  answer  to  fresh  affidavits  were  refused  where 
the  fresh  affidavits  were  not  allowed  to  be  read:  Mitchell  v.  Condy, 
W.  N.  1881,  83. 

768.  Appeals  in  Chambers  shall  be  heard  as  motions  Appeals 
without  being  set  down  and  shall  be  argued  by  Counsel  set  down 

or  Solicitor.    Kules  13  June,  1890,  1266.    Eules  of  1  Jan.,    r      /?'  />    jn 

1896,1457.  r-r^. 

2.  APPEALS  FROM  MASTERS  AND   REFEREES. 

769.  Every  report  or  certificate  of  a  Master  shall  be  Report, 
filed  and  shall  become  absolute  at  the  expiration  of  four- 
teen  days  from  the  date  of  serving  of  notice  of  filing  the  same     .» 
unless  notice  of  appeal  is  served  within  that  time.    Con.    // 
Rule  848,  amended. 

Taken  from  Chy.  O.  252. 
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Rule  769. 


Reports 
requiring 
confirm- 
ation. 


Eeports 
not  requir 
ing  con- 
firmation. 


No  appeal 
after  con- 
firmation 
•without 
leave. 


Reports  and  Certificates. — As  to  the  reports  and  certificates 
which  are  the  subjects  of  appeal,  see  notes  to  Rule  687,  supra,  p.  863. 
This  Rule  applies  to  the  report  or  certificate  of  a  Referee:  see 
Fr&barn  v.  Vanduscn,  15  P.  R.  264;  Colchester  v.  Talad,  24  S.  C.  R. 
622;  and  R.  S.  O.  c.  62,  ss.  31,  33  and  Rule  653.  It  is  also  consid- 
ered to  apply  to  all  reports  including  those  of  Commissioners  to 
admeasure  dower  under  R.  S.  O.  c.  67,  s.  9. 

This  and  the  two  following  Rules  apply  only  to  appeals  from  re- 
ports, and  certificates.  Where  Local  Masters  are  exercising  juris- 
diction in  Chambers,  under  Rule  49,  appeals  from,  their  decisions  are 
regulated  by  Rule  767. 

Where  a  reference  was  directed  by  consent  to  a  Local  Registrar 
with  all  the  powers  of  a  Master,  it  was  held  that  his  report  was 
appealable  in  the  same  manner  as  a  Master's  report:  Eant-edy  v. 
Haddon,  19  Ont.  240. 

The  certificate  of  a  Taxing  officer  of  the  result  of  a  taxation  be- 
tween solicitor  and  client  is  a  report,  and  only  appealable  in  the 
manner  pointed  out  in  Rules  769,  771:  see  Rule  773. 

As  to  appeals  under  the  Act  for  simplifying  procedure  for  enforcing 
Mechanics'  Liens:  see  R.  S.  O.  c.  153,  s.  39;  that  section,  it  will  be 
observed,  seems  only  to  provide  for  appeals  from  the  judgment  in  the 
action;  no  provision  is  made  by  the  Act  for  appeals  from  interlocutory 
orders  or  reports  in  such  actions. 

Reports  which  require  Confirmation. — All  reports  and  certi- 
ficates, which  are  the  subject  of  appeal,  are,  as  a  general  rule, 
required  to  be  confirmed  before  they  can  be  acted  on:  Scott  v.  Lircsey, 
2  Sim.  &  S.  300;  or  any  application  can  be  made  to  the  Court  founded 
thereon:  Hayes  v.  Hayes,  8  P.  R.  546;  Nichols  v.  McDonald,  6  Gr.  594; 
Craven  v.  Ingham,  58  L.  T.  486.  There  are,  however,  some  reports, 
and  certificates,  which  may  be  acted  upon  without  confirmation,  on 
their  being  filed.  Reports  which  require  confirmation,  may  be  con- 
firmed by  special  order  before  the  expiration  of  the  time  limited  for 
appealing  therefrom,  upon  consent  of  all  parties  interested.  An  order 
confirming  a  report  may  be  made  by  the  Master  in  Chambers. 

Reports  which  do  not  require  to  be  Confirmed. — All  reports, 
or  certificates,  of  mere  calculation:  Leicis  v.  Tallot  St.  Road  Co.,  10 
P.  R.  15;  Boeck  v.  Bocck,  16  P.  R.  213;  and  of  matters  of  opinion, 
which  do  not  reqviire  any  further  order  from  the  Court  to  give  effect 
to,  or  sanction  them — except  reports  on  sales — do  not  require  con- 
firmation. Under  this  head  are  included  certificates  of  compliance,  or 
non-compliance,  with  any  order  of  the  Master,  or  of  the  Court  (but 
not  certificates  of  insufficient  compliance;  e.g.,  that  accounts  filed  are 
insufficient  in  substance  and  form:  Foster  v.  Morden,  9  P.  R.  70 ». 
Certificates  of  scandal,  or  impertinence,  in  pleadings,  or  affidavits, 
referred  to  the  Master;  reports  appointing  trustees;  and  appointments 
of  receivers,  committees,  or  guardians,  under  Rule  703;  but  see  Finkle 
v.  Date,  7  P.  R.  413;  Foster  v.  Morden,  supra;  reports  on  passing  the 
accounts  of  receivers,  or  committees;  reports  computing  subsequent 
interest,  or  of  apportionment  of  a  fund  on  principles  and  in  propor- 
tions, declared  by  the  Court;  reports  approving  of  conveyances:  and 
other  certificates  and  reports  of  a  like  description:  see  Smith's  Pr.. 
2nd  ed.,  Vol.  II.,  357-8. 

No  Appeal  after  Confirmation  without  Leave. — After  a  re- 
port requiring  confirmation  has  been  confirmed,  no  appeal  from  it  will 
be  entertained  without  leave  first  given,  on  special  application: 
Thomson  v.  Luke,  10  Gr.  281. 
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After  the  cause  or  matter  has  been  heard  on  further  directions,  Rule  769. 
the  Court  has  no  power  to  permit  an  appeal   from  the  report  upon 
which  the  order  or  judgment  on  further   directions  is  founded:  R6 
Dingman  v.  Hall,  13  P.  R.  232;  17  Ont.  App.  398.     The  judgment  or 
order  on  further  directions  must  be  first  vacated. 

Effect  of  Confirmation. — After  confirmation,  the  parties  are  con- Effect  cf 
eluded  by  the  report;  yet  the  Court  in  its  discretion  may  refuse  toc°nfirm' 
act  upon  it,  and  may  refer  the  cause  back  to  the  Master,  or  require 
additional  information  to  be  furnished:  Taylor  v.  Craven,  10  Gr.  488; 
Baldicin  v.   Oraicford,   1   Gr.  202;   Harrison  v.   McSheehan,  80   L.    T. 
Jour.  79. 

Notwithstanding  confirmation,  clerical  errors,  and  accidental  slips,  Clerical 
in  a  report,  may  be  corrected  at  any  time  upon  motion  in  Chambers,  ^y'be 
without  appeal:  Morley  v.  Matthews,  12  Gr.  453;  King  v.  Connor,  10 corrected 
Gr.  364;  Watson  v.  Moore,  1  Chy.  Ch.  266;  and  where  the  error  was  uotwith- 
apparent  on  the  face  of  the  report,  the  application   was  granted  ex  8tan"1D6- 
parte:  WMto  v.  Courtney,  1  Chy.  Ch.  11.     But  although  the  error  be 
apparent,  it  does  not  follow  that  the  proper  correction  is  apparent, 
and  the  motion  therefore  is  usually  required  to  be  on  notice  or  con- 
sent: Simpson  v.  Ottawa,,  2  Chy.  Ch.  12.     Mistakes  in  a  report,  how- 
ever, cannot  be  corrected  by  the   Master  mero  motu,  on  any  subse- 
quent reference  in  the  action:  Crooks  v.  Street,  1  Chy.  Ch.  78;  but  on 
a    reference   back   upon   an   appeal,    when    the   Court  enunciates   a 
principle,  which  is  applicable  to  other  parties,  and  other  points,  tlian 
those  expressly  concerned  in  the  appeal,  it  is  the  duty  of  the  Master 
so  to  apply  that  principle  in  all  cases  to  which  it   is  applicable  in 
making  his  new  report,  even  though  it  involve  the  readjustment  of  an 
account  not  appealed  from:  Denison  v.  Denison,  17  Gr.  306;  and  see 
Gilbert  v.  Jarvis,  20  Gr.  478. 

Even  though  an  appeal  be  had,  the  report  will  stand  confirmed  as  to  Report 
matters  not  objected  to  by  the  appeal,  and  which  the  decision  on  the  confirmed 
appeal  does  not  affect:  Denison  v.  Denison,  17  Gr.  308;  Ross  v.  Perrault,  as  to  mat- 

13  Gr.  206.     And  when  the  report  is  referred  back,  an  appeal  will ters  not 
not  lie  from  the  further  report,  as  to  matters  disposed  of  by  the  first appea 
report,   and   not    objected   to  on   the  first   appeal:    Ross  v.   Perrault, 
supra,  or  affected  thereby:  Denison  v.  Denison,  17  Gr.  308. 

Where  notice  of  appeal  is  delivered,  without  leave,  after  a  report  ^objection* 
confirmed,  the  delivery  of  notice  of  cross-appeal  is  a  waiver  of  the  that  appeal 
objection:  LarJcin  v.  Armstrong,  1  Chy.  Ch.  31.  to°  late- 

The  report  should  not  be  dated  before  the  costs  have  been  revised,  ^be'dated 
where   revision    is    necessary:    Waddell    v.    McColl,    14    Gr.    211.      A  before 
report  as  to  parties  who,   being  entitled  to  notice,   have  no   notice,  costs  re- 
it  is  a  nullity:  Fuller  v.  McLean,  8  P.  R.  549.  vised- 

Confirmation  of  Report. — A  report  requiring  confirmation  now  Confirm- 
becomes  absolute  at  the  expiration  of  fourteen  days  from  the  date  of  rep'ort^ 
service  of  notice  of  filing,  unless  in  the  meantime  notice  of   appeal 
is  served:  Rule  769.     An  application  to  extend  the  time  for  appealing 
from  a  report,  even  before  confirmation,  must  be  made  on  notice:  see  Notice. 
Hamilton  v.  Tireed,  9  P.  R.  448;  as  also  an  application  for  leave  to 
appeal    after   the   time   has   expired:   Peterborough   v.    Ireton,    before 
Proudfoot,  J.,  Nov.  llth,  1883. 

Where  it  is  desired  to  confirm  a  report  before  the  expiration  of  the  Special  or- 

14  days,   a  special  application  in  Chambers  may   be  made  for  that  firming* re- 
purpose,   but    such   applications   are   granted   only  where  all   parties  port,  when 
entitled  to  appeal  consent:  Patterson  v.  Gilbert,  12  P.  R.  652,  and  itmade- 
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Filing 
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time  for. 


Rule  769.    is  considered  undesirable  that  an  officer  should  make  an  order  con- 
firming his  own  report:  Ib. 

Filing  Report.— A  report  before  it  can  be  acted  on  must  be  filed, 
and  notice  of  filing  must  be  given  by  the  party  filing  it  to  the  opposite 
party:  Rule  694.  So  also  a  report  must  be  tiled  before  an  appeal  will 
lie:  Hayes  v.  Hayes,  8  P.  R.  54G.  If  it  appoints  a  day  for  payment  of 
money,  it  should  be  filed  before  the  day  for  payment:  Mills  v.  Dixon,  2 
Chy.  Ch.  53,  and  confirmed,  if  it  is  a  report  requiring  confirmation: 
Mountain  v.  Porter,  1  Chy.  Ch.  207.  No  proceedings  can  properly  be 
taken  on  a  report  until  filed,  either  by  the  issue  of  process  or  other- 
wise: Beames'  Ord.  293;  Jellett  \.  Anderson,  8  P.  R.  387:  even  though 
the  report  or  certificate  be  one  not  requiring  confirmation:  Ib.;  but 
such  reports  can  be  acted  on,  immediately  on  filing,  it  is  not  necessary 
to  wait  fourteen  days:  Re  Yaggie,  7  U.  C.  L.  J.  293. 

All  reports  are  to  be  filed  in  the  office  where  the  proceedings  were 
commenced:  Rule  693;  and  see  Rule  14. 

Leave  to  Appeal  after  Confirmation. — After  a  report  is  con- 
firmed, leave  to  appeal  from  it  may  be  granted  on  motion  in  Cham- 
bers. The  application  must  be  made  on  notice,  or  consent:  Cozens  v. 
McDougal,  1  Chy.  Ch.  29;  Cade  v.  Newhall,  1  Chy.  Ch.  200;  Peter- 
borough v.  Ireton,  before  Proudfoot,  J.,  llth  November,  1883;  all 
parties  are  entitled  to  notice  even  though  they  be  in  the  same  interest 
as  the  party  seeking  to  appeal:  Larkm  v.  Armstrong,  1  Chy.  Ch.  31. 
Where  leave  has  been  granted  ex  parte,  the  objection  to  the  order 
may  be  taken  on  the  appeal  coming  on  for  argument:  Peterborough  v. 
Ireton,  supra.  On  such  application  it  is  necessary  to  account  for  the 
delay,  and  to  show  a  prlma  facie  ground  of  appeal:  Dickson  v.  Avery, 
3  Chy.  Ch.  222;  Rowo  v.  Wert,  13  C.  L.  ,T.  326;  Caisse  v.  Burnham,  6 
P.  R!  201;  Dudley  v.  Bercsy,  3  Chy.  Ch.  81;  Chard  v.  Meyers,  3  Chy. 
Ch.  120.  It  is  not  absolutely  necessary  that  the  grounds  of  the  pro- 
posed appeal,  should  be  stated  in  the  notice  of  motion  for  leave  to 
appeal:  Romanes  v.  Herns,  1  Chy.  Ch.  363;  but  reasonable,  and  pro- 
bable, grounds  of  appeal,  must  be  shewn  by- the  affidavits:  Ib.,  and 
a  mere  statement  of  the  proposed  grounds  of  appeal  in  the  notice  of 
motion  will  not  suffice:  Do  Blaqulere  v.  Armstrong,  9  C.  L.  J.  363;  but 
costs  unnecessarily  incurred  in  making  out  a  case  on  the  merits  were 
disallowed:  Nash  v.  Glover,  6  P.  R.  267. 

The  Master  in  Chambers  has  jurisdiction  to  en'tertain  the  applica- 
mavgrant  tion:  Russel  v-  BrucJcen,  3  Chy.  Ch.  488;  Sieveicright  v.  Leys,  9  P. 
leave  R.  200. 

Leave  to  appeal  was  refused  with  costs,  where  it  appeared  that  the 
object  of  the  appeal,  was  to  fix  executors  with  interest  upon  a  sum 
which  they  had  invested,  and  upon  which  a  loss  had  been  incurred: 
Coates  v.  McGlaslian,  2  Chy.  Ch.  218;  so  also  where  the  matter  had 
been  heard  on  further  directions,  and  an  order  pronounced  founded 
on  the  report:  Re  Dingman  and  Hall,  13  P.  R.  232. 

But  leave  was  granted  where  time  was  allowed  to  elapse  through 
the  mistake  of  the  solicitor  in  supposing  that  his  clients  would  be 
entitled  to  the  benefit  of  the  appeal  of  their  co-defendants:  Re 
Gaboiiric,  Casey  v.  Gabourie.  12  P.  R.  252;  and  see  fUcmrriaht  v. 
Leys,  9  P.  R.  200;  but  see  Blackstock  v.  McFarlane,  15  C.  L.  J.  137. 

See  also  notes  to  Rule  353. 
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77O.  —  (1)  A  notice  of  appeal  from  a  report  or  certifi- 
cate  of  the  Master  in  Ordinary  appealable  to  a  Divisional  Not'ice  Oj 

i  264.  Rule  770  is  hereby  repealed  and  the  following  is  enacted  as  Ruli 
768  (a)  : 

768  (a)  The  words  "report  or  certificate"  in  Rules  769  and  771  shall  'h- 
clude  every  order  made  by  the  Master  in  Ordinary,  a  Local  Master  or  an  Offi- 
cial Referee,  except  an  order  made  under  the  authority  of  Rule  '«o7.  -\ 


report  or  certificate. 

(2)  The  appeal  shall  be  set  down  2  clear  days  before 
the  first  day  of  the  Sittings  of  the  Divisional  Court  for 
which  the  notice  is  given  unless  otherwise  ordered.  New. 

60  Viet.  c.  14,  s.  88  is  now  s.  75  (2)  of  the  Jud.  Act,  and  provides 
(subject  to  sees.  72  and  73)  that  an  appeal  shall  lie  to  a  Divisional 
Court  from  the  Master  in  Ordinary  except  as  to  decisions  or  rulings 
on  questions  of  practice,  or  in  his  jurisdiction  in  Chambers. 

Appeals  from  Local  Masters'  reports  are  regulated  by  Rule  771. 

Appeals  from  the  Master  in  Ordinary  as  to  "  decisions  or  rulings 
on  questions  of  practice  "  made  by  him  on  the  course  of  a  reference 
would  seem  to  be  also  regulated  by  Rule  771.  See  that  Rule  and 
notes  to  sec.  75  (2)  of  the  Act.  • 

Appeals  from  the  Master  in  Ordinary  in  his  jurisdiction  in  Cham- 
bers under  Rule  698  are  regulated  by  Rule  767. 

771 — (1)  A  notice  of  appeal  from  the  report  or  cer-  in  other 
tificate  of  a  Master  to  which  Rule  770  does  not  apply,  or  ca 
of  an  Official  Referee  shall  be  a  7  clear  days'  notice,  set- 
ting out  the  grounds  of  appeal,  and  shall  be  returnable 
within  one  month  from  the  date  of  service  of  notice  of 
filing  of  the  report  or  certificate,  unless  otherwise  ordered; 

See  Chy.  O.  642. 

(2)  The  appeal  shall  be  set  down  for  argument  before  a 
Judge  in  Court  at  latest  the  day  before  the  day  on  which 
the  motion  is  returnable.  Con.  Rules,  849,  850,  amended. 
See  Rules  of  1  Jan.,  1896,  1492;  see  59  V.  c.  18,  s.  3. 

As  to  the  time  for  appealing,  see  notes  to  Rule  692,  p.  867. 

As  to  whether  appeals  now  lie  from  a  ruling  of  a  Master,  see 
Markle  v.  Ross,  and  note  thereon  in  the  notes  to  Rule  692,  p.  867. 
In  Maclennan  v.  Gray,  12  P.  R.  431,  it  was  held  that  the  time  for 
appealing  from  a  ruling  runs  from  the  date  of  the  ruling,  irrespective 
of  the  date  of  the  certificate  of  such  ruling. 

A  Divisional  Court  has  nn  nowor  to  hear  an  appeal  from  a  Local 
Master's  report,  the  appeal  is  to  a  single  Judge:  Clarke  v.  Jamleson, 
9  C.  L.  T.  97;  not  even,  it  would  seem,  by  consent:  see  In  re  Wilson, 
16  P.  R.  150. 

On  an  appeal  the  Court  will  only  recognize  the  note  of  the  Master. 
or  a  certificate  from  him,  as  evidence  of  what  took  place  before 
him;  affidavits  are  inadmissible:  Syke»  v.  Sykes,  1897,  P.  306. 
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Rule  772.        Costs     of    Appeals     from     Masters'     Reports.— When     some 

Costs  of      grounds   of   appeal   are   allowed   with   costs,    and    others    disallowed 

appeals       wjth  costs,  the  appellant  is  entitled   to  all  the  costs  of   the   appeal 

ports  "how  ^at  are  exclusively  applicable  to  the  objections  allowed,   and   to  a 

awarded,     proportionate   share   of   those    costs   common   to   all   the   objections, 

according  to  the  number   of  really  distinct  grounds  of  appeal  on  which 

he  succeeds;  and  the  same  rule  applies  to  the  costs  of  a  respondent: 

Bank  of  Montreal  v.  Ryan,  13  Gr.  204;  Trinity  College  v.  Hill,  8  Ont. 

286.     Sometimes,  instead  of  giving  costs  to  each  party  of  so  much  of 

the  appeal  as  to  which  he  succeeds,  the  general  costs  of  the  appeal 

are  awarded   to  one  of  the  parties,  subject  to  the  deduction  of  a 

proportionate  part  of   the   gross   amount,   in   respect   of  the  partial 

success  of  the  other  party.    Thus,   where  there  were  four    distinct 

grounds  of  appeal  embraced  in  eleven  objections,  of  which  objections 

only  two  were   allowed,   the  Court  gave  the  general  costs  of  the 

appeal  to  the  respondent,  deducting  therefrom  one-fourth  in  respect 

of  the  partial  success  of  the  appellant:  Ferguson  v.  Frontenac,  21  Gr. 

188. 

In  the  disposition  of  the  costs  of  appeals  from  Masters'  reports,  the 

that  costs    Judges  will   probably  continue  to  follow  the  rules  of  the  Court   of 

follow  the  Chancery.     The  general  rule  is,  that  the  costs  should  follow  the  event 

event.          Qf  t^e  appeai:  Downey  v.  Roaf,  6  P.  R.  89;  Huntington  v.  Van  BrockUn, 

8  Gr.  421;  and  the  word  "event"  is  to  be  understood  distributively: 

Bank  of  Montreal  v.  Ryan,  13  Gr.  204.     But  where  the  appeal  fails  on 

the  principal  point  invfilved,  and  succeeds  only  as  to  a  comparatively 

insignificant  one,  the  whole  costs  of  the  appeal  may  be  given  to  the 

respondent:  Brownlee  v.   Cunningham,   13  Gr.   586.      And   where    the 

wherfCW       Court  is  of  opinion,  that  the  finding  of  the  Master  was  a  fit  subject 

appeal         for  discussion  under  the  circumstances,  although  the  appeal  bo   dis- 

successful    naissed,  costs  may  be  refused:  Secord  v.  Terryoerry,  14  Gr.  172,  and 

trifling        costs  have  also  been  refused  of  a  successful  appeal,  where  the  report 

point.          was   defective,   and  the  solicitors  appeared  to  have  been  negligent: 

Clouster  v.  McLean,  10  Gr.  576. 

Costs  when     Where  an  appeal  was  dismissed  on  a  ground  raised  for  the  first 

mussed  or8"  *;'me  on  the  appeal,   and  not  adjudicated   upon   by  the  Master,   the 

allowed  on  Court  refused  costs:  Heward  v.  Wolfenden,  14  Gr.  188;  McDonald  v. 

ground  not  Wright,   Ib.,   284,    and   the   same   rule   applies    where    the    appeal    is 

tedupon      successful   on   a   ground   not    taken   before  the   Master:    Goddwrd  v. 

by  Master.  Jeffreys,  46  L.  T.  904;  see  also  cases,  p.  990.    Where  an  appeal  by  an 

executrix    was    allowed    without   costs,    on   the   hearing   on   further 

directions,  the  Court  refused   to  order  costs  of  the  appellant  to  be 

paid  out  of  the  estate:  Story  v.  Dunlop,  13  Gr.  375.    Where  the  appeal 

was  unnecessary,   and   the  question  raised  thereby  could  have  been 

disposed  of  on  motion  in  Chambers  no  costs  were  given:  Fouchier  v. 

St.  Louis,  13  P.  R.  318. 

Appeal  772.  An  appeal  shall  lie  to  a  Divisional  Court  or  to 

or  a  judge  the  Court  of  Appeal  from  the  judgment  or  order  of  a  Judae 
onappeli  in  Court  upon  an  appeal  from  the  certificate  or  report  of  a 
Master  Master  or  Official  Referee  in  the  same  manner  and  subject 

to  the  same  restrictions  as  in  the  case  of  other  judgments 

or  orders  of  a  Judge  in  Court.    New. 

This   Rule  was    introduced  in   consequence  of  the   decision   in   Re 
Molphy,  32  C.  L.  J.  586;  16  C.  L.  T.  335.    By  the  Jud.  Act.  as  now 
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consolidated,  and  the  present  Rule,  it  is  made  clear  that  an  appeallRules 
from  a  decision  of  a  Judge  in  Court  on  an  appeal  from  a  Master's!773-  774- 
report  or  certificate  lies  in  the  same  way  as  from  other  judgments! 
of  a  Judge  in  Court  under  sees.   75  (1)   and    76,  viz.;  either  to  a! 
Divisional  Court  or  the  Court  of  Appeal,  and  any  appeal  from  the} 
Divisional  Court  is  subject  to  sec.  77. 

3.  APPEALS  FROM  TAXATION. 

773.  An  appeal  from  the  report  or  certificate  of  an  solicitor 

.  .'-...        ,     -,  . ,,  -•        -i->    -i        and  client 

officer  to  whom  the  taxation  of  solicitor  s  bill  tinder  Kules  taxations. 
1184  to  1188  inclusive  has  been  referred  shall  lie  and  may 
be  brought  in  the  same  manner  as  in  the  case  of  a  report 
of  a  Master.     New. 

See  Rule  771. 

This  Rule  and  Rule  774  settle  the  differences  of  opinion  expressed 
in  previous  decisions:  see  Re  Robinson,  17  P.  R.  137;  Re  Mowat,  17  P. 
R.  180;  Re  Crothers,  15  P.  R.  93;  Exchange  Bank  v.  Newell,  9  P.  R. 
528;  and  make  it  clear  that  Rules  1182  and  1183  only  apply  in  the  case 
of  party  and  party  taxations. 

774.  In  cases  to  which  Rule  773  does  not  apply,  a  Review  of 
party  dissatisfied  with  the  certificate  of  a  taxing  officer  may  byXjudge 

apply  to  a  Judge  in  Chambers  to  review  the  taxation  as  °";,p^^ 

•  <•       *  1*111  i  • 

to  any  item  or  part  01  an  item,  which  has  been  objected  to  taxations. 

as  provided  by  Rules  1182  and  1183;  but  the  certificate  of       C  A? 
the  taxing  officer  shall  be  final  and  conclusive  as  to  all  -  .    i 

matters  which  have  not  been  objected  to  in  manner  afore- 
said.    Con.  Rule  851. 

See  Eng.  (1883)  R.  41. 

See  notes  to  Rule  773. 

The  Master  in  Chambers  and  officers  having  like  powers  have  no 
jurisdiction  to  review  taxations,  except  by  consent:  Rule  42  (17  c). 

This  Rule  applies  both  to  appeals  from  the  Taxing  Officers  in 
Toronto,  and  from  the  Local  Taxing  Officers:  Rule  85. 

Discretion  of  Taxing  Officer.— Where  questions  of  taxation  are  Matters  in 
in  the  Taxing  Officer's  discretion,  his  discretion  will  not  be  interfere 
with,  unless  it  be  manifest  that  he  has  failed  to  exercise  it  in  a 
reasonable  manner:  The  Neera,  5  P.  D.  118;  Hargreaves  v.  Scott,  4 
C.  P.  D.  21;  and  a  Judge  will  not  in  general  interfere  with  the  deci- 
sion of  the  Taxing  Officer  as  to  items  in  regard  to  which  he  has 
exercised  a  discretion  left  to  him  by  the  Rules:  Smith,  v.  Wills,  34  W. 
R.  30;  53  L.  T.  386;  see  also  Boswell  v.  Coaks,  3G  Ch.  D.  444;  Re 
Hillyard  and  Royal  Ins.  Co.,  12  P.  R.  285;  Gall  v.  Collins,  12  P.  R. 
413.  Amongst  such  items  placed  by  the  tariff  in  his  discretion, 
are  instructions  for  motions,  letters,  attendances:  McGannon  v.  Clarke, 
9  P.  R.  555;  see  also  Turribull  v.  Janson,  3  C.  P.  D.  2G4. 

The  Taxing  Officer's  decision,  as  to  the  amount  of  counsel's  fees, 
will  not  be  interfered  with,  unless  a  gross  mistake  is  made:  Brown  v. 
Scwell,  1G  Ch.  D.  517;  Talbot  v.  Poole,  15  P.  R.  274;  see  also  Fox  v. 
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Rule  774.  Toronto  d  Nipissing  Ry.,  7  P.  It.  157;  Betta  v.  Cleaver,  L.  R.  7  Chy. 
513;  Re  Bethune  &  Co.,  4  C.  L.  T.  251;  Petrie  v.  Guelph,  etc.,  10  P.  R. 
000;  Re  Robinson,  16  P.  R.  423;  Rondot  v.  Monetary  Times,  18  P.  R. 
141.  The  Court  will  slowly  and  reluctantly  enter  into  all  questions 
of  quantum  merely:  Smith  v.  Bitller,  L.  R.  19  Eq.  478;  Morgan  and 
Wurtzburg  on  Costs,  480;  and  generally  on  appeals  from  a  Taxing 
Officer  the  Court  will  not  interfere  with  his  discretion  as  to  quantum 
and  quoties  of  fees,  and  this  rule  covers  any  question  of  distribution  or 
allotment  of  charges  among  different  cases  or  branches  of  a  case: 
Conmee,  v.  N.  American  Contracting  Co.,  13  P.  R.  433;  see  also  per 
Burton,  J.A.,  in  Re  Robinson,  17  P.  R.  140;  and  Oliver  v.  Robin*.  43 
W.  R.  137;  but  an  appeal  respecting  only  $5.32  was  entertained  where 
a  question  of  principle  was  involved:  Monk  v.  Benjamin,  13  P.  R.  356. 

Certificate.— A  memorandum  at  the  foot  of  the  bill  shewing  the 
result,  upon  which  execution  has  issued,  was  held  to  be  a  sufficient 
certificate,  when  filed  in  the  proper  office:  McCallum  v.  McCall'itm, 
11  P.  R.  179;  but  an  informal  certificate  written  at  the  end  of  the 
bill,  shewing  that  it  was  fixed  at  so  much,  initialed  by  the  Taxing 
Officer,  and  marked  filed  in  his  office,  is  insufficient:  Gall  v.  Collins,  12 
P.  R.  413.  It  must  be  filed  in  the  proper  office  for  filing  a  report: 
see  Langtry  v.  Dumoulin,  10  P.  R.  44. 

Practice  on  Appeals. — An  appeal  from  a  taxation  of  costs  in 
Appeal  is  to  be  made  to  a  Judge  of  the  High  Court,  Petrie  v.  Guelph, 
etc.,  10  P.  R.  600;  Holmes  v.  Bready,  18  P.  R.  79. 

Two  clear  days'  notice  of  appeal  is  sufficient:  McCallum  v.  Mc- 
Callwn,  supra. 

An  appeal  will  not  be  allowed  as  to  any  items  not  included  in  the 
objections  brought  in  under  Rules  1182  and  1183:  Platt  v.  G.  T.  Ry. 
Co.,  12  P.  R.  273;  and  where  no  objections  have  been  brought  in 
under  Rules  1182  and  1183,  the  appeal  will  be  dismissed:  Snowden  v. 
Euntington,  12  P.  R.  1;  Cameron  v.  Cameron,  9  C.  L.  T.  196;  see  also 
Hester  v.  Hester,  34  Ch.  D.  607;  Re  Nation,  57  L.  T.  648;  Strousberg 
v.  Sanders,  38  W.  R.  117;  except  where  the  whole  principle  or 
method  of  taxation  is  the  subject  of  the  appeal:  see  Clark  v.  Vfrrgo, 
17  P.  R.  260,  and  notes  to  Rule  1182. 

It  has  been  held  to  be  a  convenient  practice  on  an  appeal  from 
a  Local  Officer  as  to  numerous  items,  or  on  the  ground  of 
general  exorbitancy,  to  refer  the  whole  bill  to  the  Taxing 
Officer  in  Toronto:  Quay  \.  Quay,  11  P.  R.  258;  and  in  such 
case  no  costs  of  the  revision  and  appeal  are  usually  allowed,  un- 
less substantially  entire  success  is  with  one  party  or  the  other: 
Platt  v.  G.  T.  Ry.  Co.,  12  P.  R.  273.  Where  a  taxing  Officer  reported 
that  the  respondent  should  have  had  more  allowed  to  him  than  had 
been  taxed,  he  was  not  allowed  the  increased  amount,  as  he  had  not 
appealed,  but  the  appeal  was  dismissed:  Loomis  v.  Pearsall,  12  C.  L. 
T.  19. 

Drainage  Cases.— In  actions  begun  in  the  High  Court,  and 
referred  to  the  Drainage  Referee,  where  an  order  is  made  by  an 
Appellate  Court  on  the  Referee's  report  for  taxation  and  payment  of 
costs,  such  costs  are  not  within  s.  106  of  The  Municipal  Drainage  Act, 
(R.  S.  O.  c.  226),  but  are  to  be  taxed  in  the  same  manner,  and  to 
be  subject  to  the  same  right  of  appeal  as  costs  in  an  ordinary 
action:  Crooks  v.  Ellice,  16  P.  R.  553. 

An  appeal  lies  to  the  Divisional  Court  from  an  order  of  a  .Tuclge  in 
Chambers  on  appeal  from  a  Taxing  Officer:  Talbot  v.  Poole,  15  P. 
R.  274. 
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775.  No  appeal  under  Rule  774  shall  lie  unless  a  no- 

tice  thereof  is  given  within  4  days  from  the  day  of  the  date  Time  with. 
of  the  certificate,  and  the  appeal  brought  on  for  argument  jn  which 
within  10  days  from  the  said  day.    Con.  Rule  852.    Rules  to  be 
23  June,  1894,  1358. 

This  practice  is  similar  to  that  on  appeals  from  officers  in  Cham- 
bers: see  note  to  Rule  767;  except  that  there  the  time  for  appeal 
runs  from  the  decision,  here  from  the  date  of  the  certificate. 

This  Rule  is  in  affirmance  of  what  was  held  to  be  the  practice  in 
8twk  v.  Fisher,  11  P.  R.  235;  Ireland  v.  Pitcher,  /&.,  403. 

The  time  runs  from  the  date  of  the  certificate  of  taxation,  and  not 
from  the  date  of  each  ruling  in  the  course  of  the  taxation:  Re 
O'Donohoe,  12  P.  R.  612. 

The  time  may  be  extended  under  Rule  353:  Clark  v.  Virgo,  17  P. 
R.  260;  by  the  Master  in  Chambers  or  officer  having  like  juris- 
diction, or  by  a  Judge:  Quay  v.  Quay,  11  P.  R.  258. 

776.  The  appeal  shall  be  heard  by  the  Judge  upon  Evidence 
the  evidence  which  was  brought  in  before  the  taxing  offi-  tb 

cer,  unless  otherwise  ordered.     Con.  Rule  853. 

Similar  to  the  Eng.  (1883)  R.  42.  See  English  Chancery  Order  40, 
R.  36,  Morgan  Chy.  Orders,  4th  ed.,  594. 

4.  APPEALS  FROM  A  JUDGE  IN  CHAMBERS. 

777.  —  (1)  A  person  affected  by  any  judgment,  order  Appeal 
or  decision  of  a  Judge  in  Chambers  may  appeal  therefrom  /ud^e  in 
to  a  Divisional  Court,  by  motion,  on  notice  served  within  Chambers- 
4  days  and  returnable  within  7  days  after  the  date  of  the 
judgment,  order  or  decision,  or  within  such  further  time  as 

may  be  allowed  by  such  Court  or  by  a  Judge  of  the  High 
Court. 

(2)  The  appeal  shall  not  be  a  stay  of  proceedings  unless 
so  ordered  by  such  Court  or  Judge. 

(3)  The  appeal  shall  be  set  down  at  latest  on  the  day 
before  the  day  on  which  the  motion  is  made  returnable, 
and  shall  come  on  for  hearing  on  the  day  on  which  the 
same  is  returnable  or  the  first  day  thereafter  upon  which 
the  Divisional  Court  sits.     See  Con.  Rule  847.     59  V.  c. 
18,  s.  3.    Rules  of  9  Jan.,  1897,  amended. 

See  Eng.  (1883)  R.  757. 

This  Rule  applies  only  to  appeals  from  a  Judge  in  Chambers,  not 
to  appeals  from  the  Master  in  Ordinary,  the  Master  in  Chambers,  or 
Local  Judges,  or  Local  Masters.  Appeals  of  the  latter  kind  are 
governed  by  Rules  767,  770,  771;  and  see  Lowson  v.  Canada  Farmers 
etc.,  9  P.  R.  185. 
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Rule  778.  The  motion  should  be  made  returnable  within  seven  days,  "  or 
so  soon  thereafter  as  the  Court  sits,"  and  it  has  been  held  in  England 
not  to  be  sufficient  to  give  notice  of  motion  within  that  time:  see  Fox 
v.  Wallis,  2  C.  P.  D.  45;  see  also  Jackson  v.  Gardner,  15  Gr.  425; 
Harris  v.  Meyers,  16  Gr.  117;  Mcllroy  v.  Hawke,  3  Chy.  Ch.  66; 
Taylor  v.  Jones,  45  L.  J.  C.  P.  110;  Hewson  v.  Macdonald,  2  C.  L.  T. 
348;  McLaren  v.  Marks,  10  P.  R.  451;  Steadman  v.  Hakim,  22  Q  B 
D.  16. 

Notice  of  the  appeal  must  be  served  two  days  or  more  before  the 
return  day  named  in  it,  and  the  motion  must  be  set  down,  at  latest, 
the  day  before  the  day  on  which  it  is  returnable.  The  notice  must 
also  be  served  and  made  returnable  as  mentioned  in  clause  (1).  If 
a  Divisional  Court  is  to  sit  on  the  return  day,  the  appeal  will  be 
set  down  for  that  day;  but  if  a  Divisional  Court  is  not  to  sit  till  after 
the  return  day,  the  appeal  will  be  set  down  for  the  first  day  of  the 
sittings. 

As  to  the  time  of  the  sittings  of  the  Divisional  Court,  see  Rule  16. 

An  application  for  an  extension  of  the  time  limited  for  appealing 
under  this  Rule  must  be  made  to  the  Divisional  Court  or  a  Judge 
of  the  High  Court,  not  to  the  Master  in  Chambers  or  other  officer 
having  like  jurisdiction:  clause  (1). 

An  order  made  at  the  Assizes  on  a  motion  referred  from  Chambers, 
to  change  the  venue,  was  held  to  be  in  Chambers.  The  Judge  may 
treat  the  Court  room  as  his  Chambers  if  he  chooses:  Sarnia  Agricul- 
tural Implement,  etc.,  Co.  v.  Perdue,  11  P.  R.  224. 

Where  the  appellant  neglects  to  set  down  his  motion  he  is  never- 
theless liable  to  pay  the  respondent's  costs  of  the  motion:  see  Regina 
v.  Arm-strong,  13  P.  R.  306;  and  see  Rule  790  as  to  procedure  for 
obtaining  costs  of  an  abandoned  motion. 

A  solicitor  knowing  of  a  preliminary  objection  to  an  appeal  which 
he  intends  to  raise,  ought,  as  a  matter  of  professional  courtesy,  to 
inform  his  opponent,  but  the  omission  to  do  so  is  not  a  sufficient 
ground  for  depriving  the  respondent  of  the  costs  of  the  appeal:  E& 
p.  Shead,  15  Q.  B.  D.  338,  not  following  Re  Speight,  13  Q.  B.  D.  42; 
and  Ex  p.  Blease,  14  Q.  B.  D.  123. 

The  Court  on  appeal  will,  in  general,  not  interfere  on  a  question 
which  is,  by  the  practice,  purely  within  the  discretion  of  the  Judge: 
McDonnell  v.  McKay,  2  Chy.  Ch.  243;  Xeill  v.  Travellers'  Ins.  Co.,  9 
Ont.  App.  54. 

Judge  as  Persona  Designata.— A  Judge  making  an  order  under 
the  Dominion  Railway  Act,  51  V.  c.  29,  s.  165,  for  payment  out  of 
compensation  moneys  acts  not  for  the  Court  but  as  a  persona  desig- 
nata, and  no  appeal  lies  to  a  Divisional  Court  from  his  order:  Re 
Toronto  H.  c£-  B.  Ry.  Co.  and  Hendrie,  17  P.  R.  199. 

As  to  j.ppeals  from  orders  of  a  Judge  acting  as  a  persona  designata 
under  an  Ontario  Statute,  see  R.  S.  O.  c.  76,  s.  6. 

5.  MOTIONS  AGAINST  VERDICTS  OR  JUDGMENTS. 
(i)  Generally. 

asidenjudg-      W&-     'A  verdict  or  judgment  obtained  where  a  party 
:ient  by     r]oes  not  appear  at  the  trial  may  be  set  aside  by  a  Divisional 
Court  or  by  a  Judge  in  Court  or  by  the  Judge  at  the  sit- 
tings, upon  such  terms  as  may  seem  just.    Con.  Rule  795. 
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See  Eng.  (1883)  R.  457.     The  English  Rule  requires  the  applica-  Rule  778. 
tion  to  be  made  within  six  days  after  the  trial,  after  which  time  there 
is  no  power  to  restore  the  action:  Walter  v.  James,  34  W.  R.  29;  53 
L.  T.  597. 

The  original  of  this  Rule  has  been  altered  so  as  to  make  it  clear  that 
it  does  not  give  jurisdiction  to  the  Master  in  Chambers,  or  a  Judge  in 
Chambers,  to  set  aside  a  judgment  obtained  by  default  of  the 
opposite  party  at  the  trial:  see  Hilliurd  \.  Arthur,  10  P.  R.  281,  426; 
Ross  v.  Carscallen,  11  P.  R.  104. 

Where  a  judgment  was  given  at  the  trial  for  the  defendant  owing 
to  the  absence  of  the  plaintiff,  and  an  application  to  reinstate  was 
refused  by  the  Judge,  it  was  held  that  the  plaintiff  might  apply  to 
the  Divisional  Court  to  set  aside  the  judgment,  and  for  a  new  trial: 
Wilson  v.  Irwin,  10  P.  R.  598. 

The  Court  of  Appeal  has  jurisdiction  to  hear  an  appeal  from  a 
judgment  by  default,  but  such  appeals  are  not  encouraged.  A  party 
should  apply  to  have  the  judgment  set  aside  and  the  case  re-tried: 
Tint  v.  Hudspeth,  29  Ch.  D.  322;  Armour  v.  Bate,  1891,  2  Q.  B.  233. 

Where  a  defendant  was  not  represented  at  the  trial  of  f.n  action, 
because  his  solicitor  was  ignorant  of  the  fact  tttat  the  action  had 
with  others  been  transferred  from  one  Judge  of  the  Chancery 
Division  to  another,  Fry,  J.,  held  that  the  solicitor  had  therein  been 
guilty  of  gross  negligence,  and  that  the  plaintiff  could  not  be  telieved. 
But  it  was  held,  on  appeal,  that  the  judgment  must  be  set  aside,  on 
payment  of  the  costs  of  the  day,  Jessel,  M.R.,  observing:  "  Solicitors 
cannot  any  more  than  other  men  conduct  their  business  without  some- 
times making  slips;  and  where  a  solicitor  watches  the  list,  and 
happens  to  miss  the  case,  in  consequence  of  which  it  is  taken  in  his 
absence,  it  is  iu  accordance  with  justice,  and  with  the  course  of 
practice,  to  restore  the  action  to  the  paper  on  the  terms  of  the  party 
in  default  paying  the  costs  of  the  day;  which  include  all  costs  thrown 
away  by  reason  of  the  trial  becoming  abortive":  Bvrgoine  v.  Taylor, 
9  Ch.  D.  4. 

Where  the  Court  was  satisfied  that  the  absence  of  the  defendant 
and  his  counsel  was  purely  accidental,  a  judgment  by  default  was 
set  aside  on  payment  of  plaintiff's  costs  of  hearing,  including  reason- 
able disbursements  to  counsel,  and  the  costs  of  the  application:  Wolffe 
v.  Hughes,  17  C.  L.  J.  427.  On  similar  terms  an  action  dismissed  was 
restored  to  the  paper,  where,  in  consequence  of  the  illness  of  the 
plaintiff's  solicitor,  the  necessary  arrangements  were  not  made:  Birch 
v.  Williams,  W.  N.  1876,  168. 

Where  one  counsel  had  been  unavoidably  detained  by  a  railway 
accident,  and  the  other  had  been  prevented  by  indisposition  from 
conducting  the  case  (see  Cockle  v.  Joyce,  in  Burgoine  v.  Taylor,  9  Ch. 
D.  3),  and  where  the  defendant  had  personally  been  guilty  of  no 
negligence,  though  his  solicitor  had  neglected  to  attend  to  the  defence, 
and  the  defendant  made  an  application  within  six  days  of  his  having 
hoard  that  the  trial  had  taken  place,  the  Court  granted  an  extension 
of  time,  to  enable  him  to  make  application  to  set  aside  the  judgment: 
MitcJiell  v.  Wilson,  25  W.  R.  380.  So  also  where  one  side  had  trusted 
to  a  reasonable  expectation  of  a  settlement  of  the  dispute:  Wright 
v.  Clifford,  26  W.  R.  369;  47  L.  J.  Chy.  544. 

As  to  delay  in  applying,  see  May  v.  Head,  W.  N.  1880,  26;  Wilkins 
v.  Bedford,  35  L.  T.   622;   Webster  v.    Coal  Consigners  Co.,   1   CharL 
Ca.    (Court)    131;   Attwood  v.    Chichest<er,   3    Q.   B.    D.   722;   King   v. 
Sandemann,  38  L.  T.  461,  and  notes  to  Rules  575  and  639. 
J.A. — 61 
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Rules  T'T'O.    A  judgment  of  nonsuit  shall,  unless  otherwise 

judgment  directed,  have  the  same  effect  as  a  judgment  upon  the 
of  nonsuit,  merits  for  the  defendant,  but  may  be  set  aside  on  such 
terms  as  may  seem  just.     Con.  Rule  797. 

Compare  Eng.  R.  1875,  O.  41,  r.  6,  which  was  repealed  by  the 
Rules  of  1883  and  not  re-enacted: 

As  a  non-suit  is,  therefore,  now  the  same  as  a  judgment  on  the 
merits,  it  may  be  pleaded  in  bar  to  a  fresh  action  for  the  same  cause: 
Bywater  v.  Dunne,  10  L.  R.  Ir.  380;  and  if  the  non-suit  be  reversed 
on  appeal,  the  defendant  is  not  entitled,  as  of  right,  to  a  new  trial 
for  the  purpose  of  adducing  evidence  on  his  behalf,  where  the  action 
is  tried  without  a  jury:  Hacdonald  v.  Worthington,  7  Out.  App.  531, 
563;  but  where  the  action  is  tried  by  jury,  semble,  the  defendant  is  so 
entitled:  Baker  v.  The  Grand  Trunk  Ry.,  11  Ont.  App.  68. 

This  provision  is  not  applicable  to  Division  Courts  under  sec.  75 
or  sec.  312  of  The  Division  Cmirts  Act,  (R.  S.  O.  c.  60):  Building  d 
Loan  Ass.  v.  Heinnrod,  3  C.  L.  T.  361;  Ba>nk  of  Ottawa  v.  McLaughltn, 
8  Ont.  App.  543. 

A  plaintiff  has  no  right  to  demand  a  non-suit,  and  he  cannot  discon- 
tinue at  the  trial  without  the  leave  of  the  Judge:  Fox  v.  TJie  Star, 
1898,  1  Q.  B.  636;  78  L.  T.  311. 

The  Judge  at  the  trial  has  no  power  to  give  judgment  of  non-suit 
on  the  opening  statement  of  counsel  without  hearing  evidence,  unless 
the  plaintiff's  counsel  consents  to  that  course:  Fletcher  v.  London  &  N. 
W.  Ry.,  1892,  1  Q.  B.  122;  65  L.  T.  605;  and  see  Argent  v.  Donigan, 
8  Times,  432;  and  the  ruling  of  a  Judge  at  the  trial  that  there  is 
no  evidence  in  support  of  a  particular  issue  may  be  reviewed  on 
appeal:  see  McCord  v.  Cammell,  1896,  A.  C.  57. 

A  non-suit  may  be  ordered,  although  there  is  some  evidence  adduced 
by  the  plaintiff,  provided  it  be  of  such  a  character  that  the  jury  could 
not  reasonably  give  a  verdict  in  his  favour:  Hiddle  v.  National  F.  d 
M.  Ins.  Co.,  1896,  A.  C.  372;  Ryder  v.  Wombwell,  L.  R.  4  Ex.  38. 

Where  a  defendant  at  the  close  of  the  plaintiff's  case  moves  for  a 
non-suit,  and  intimates  that  he  will  renew  the  motion  at  the  close  of 
the  case,  and  then  proceeds  to  call  evidence  until  stopped  by  the 
Court,  and  a  non-suit  is  entered,  the  defendant,  in  the  event  of  a  suc- 
cessful appeal  from  the  non-suit,  will  be  liable  to  pay  the  costs  of  the 
trial  and  appeal,  notwithstanding  that  in  deference  to  the  Court  he 
did  not  complete  his  evidence:  MitJs  v.  Hamilton  St.  Ry.,  17  P. 
R.  74. 


judgSrat*      78O.     K  tne  iur.Y  disagree  and  find  no  verdict,  the 
where  jury  Judge  at,  or  after  the  trial  may,  notwithstanding,  dismiss 

disagree.        -, 


£-     Based  upon  R.  S.  O.  1877,  c.  50,  s.  290. 

There  is  no  Eng.  R.  to  the  same  effect,  but  under  Eng.  (1883)  R. 
463  (corresponding  to  Ont.  Rule  554),  upon  a  disagreement  of  the 
jury  judgment  was  directed  to  be  entered  for  defendant,  in  Peters  v. 
Perry,  10  Times,  366 

See  Bank  of  B.  N.  A.  v.  Eddy,  in  note  to  Rule  554;  also  Casey  v.  C. 
P.  Ry.  Co..  15  Ont.  574,  where  judgment  was  given  for  defendants, 
the  plaintiff's  own  evidence  showing  that  the  accident,  the  occasion  of 
the  damages  claimed  by  him,  was  caused  by  his  own  negligence. 
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Where  after  the  trial  the  plaintiff  obtains  leave  to  amend  his  state-  Rules 
ment  of  claim,  so  as  to  raise  new  issues,  it  is  not  competent  for  a  781>  782. 
Divisional  Court  to  give  judgment  on  tne  original  pleadings  under 
this  Rule:  Canadian  Pacific  Ry.   Co.  v.  Coooan  Mfg.  Co.,  22  S.  C.  R. 
132. 

The  making  of  a  motion  under  this  Rule  was  held  to  stay  the  carry- 
ing of  the  case  down  to  a  second  trial,  where  the  motion  was  not 
heard  because  the  notes  of  evidence  were  not  ready  in  time:  Schuhl 
v.  Rosenstadt,  9  C.  L.  T.  114. 

T&l.  — (1)  Where  the  jury  is  directed  to  answer  ques-  where 
tions  of  fact,  and  answers  some  but  not  all  of  them,  or  the  iannoifbe 
answers  are  conflicting,  so  that  judgment  cannot  be  en-  !nswers.°n 
tered  on  such  findings,  it  shall  not  be  necessary  to  move 
to  set  aside  such  findings,  but  the  action  may  proceed  as 
in  the  case  of  a  disagreement  of  the  jury. 

(2)  Where  the  answers  entitle  a  party  to  judgment  as 
to  some  but  not  all  of  the  causes  of  action,  the  Judge  may 
direct  judgment  to  be  entered  as  to  those  of  the  causes  of 
action  as  to  which  the  findings  are  sufficient  to  entitle  the 
party  to  judgment,  and  it  shall  not  be  necessary  to  move 
to  set  aside  the  findings  as  to  other  causes  of  action,  but 
the  action  may,  as  to  such  last  mentioned  causes  of  action, 
proceed  as  in  the  case  of  a  disagreement  of  the  jury.  New. 

The  first  part  of  this  Rule  is  intended  to  set  at  rest  the  quesfion 
which  led  to  a  difference  of  opinion  in  Divisional  Courts  in  the 
cases  of  Stevens  v.  Qrout,  16  P.  It.  210,  and  McDormott  v.  Qrout,  Ib. 
215,  and  see  Faulknor  v.  Clifford,  17  P.  R.  363;  Brown  v.  Defoe,  21  Ont. 
App.  466;  and,  in  the  case  mentioned,  the  action  may  therefore  be 
taken  down  to  trial  again  by  a  new  notice  of  trial,  where  a  motion  for 
judgment  is  not  made  under  Rule  780  or  781  (2). 

This  Rule  will  not  enable  the  Court  to  direct  a  judgment  to  be  en- 
tered contrary  to  the  findings  of  a  jury  on  any  material  question 
of  fact. 

Under  the  preceding  Rule  780  it  would  seem  to  be  competent  for  the 
Court  to  dismiss  the  action,  otherwise  it  must  be  tried  again.  A 
dismissal  will,  no  doubt,  only  be  ordered  where  the  Court  is  satisfied 
that  the  plaintiff  has  made  out  no  case.  The  Court  would,  however, 
not  arrive  at  that  conclusion  on  conflicting  evidence:  see  notes  to 
Rule  783. 

3  27        Rule  7§2.      Where  there  has  been  a  trial  with  a  jury  an  application  Motions 
/      for  H,  new  trial,  whether  made  for  that  relief  alone  or  combined  with  or  as  trfatneW 


an  alternative  of  a  motion  under  Rule  783,   may  be  made  to  a  Divisional 
Court,  or  to  the  Court  of  appeal. 

Compare  Eng.  R.  Dec.,  1876,  r.  5;  Eng.  (1883)  R.  551  is  different.  u&-  I  5 

Under  this  Rule,  wherever  a  new  trinl  is  sought  in  a  iurv  action: 
the  application  must  be  made  to  the  Divisional  Court.    Where  a  new 
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Rule  783.    trial  is  not  asked,  but  it  is  simply  desired  to  appeal  from  a  jnfl 

given  at  the  triaL.  and  ask  that  a  different.  Judgment  be'entprp^ 
motion  may  be  made  either  to  the  Divisional  Court,  or  to  the  Court 
of  Appeal,  as  thejappellant  may  elect:  see  next  Rule. 
See  notes  to  Rule  783. 

Gainst8         783.  —  (1)  Where  a  judgment  has  been  pronoimced 
judgment,  at  or  after  a  trial,  a  motion  by  way  of  appeal  from  such 
fn°g  anewV"  judgment  and  to  set  aside  the  same  and  to  enter  any  other 
judgment  may,  without  leave  reserved,  be  made  by  a  party  : 

(a)  In  actions  tried  without  a  jury; 

(&)  In  actions  tried  with  a  jury,  in  the  following  cases: 

1.  Upon  the  ground  that  the  judgment  is  wrong  as 

directed  to  be  entered  upon  the  findings  of  the 
jury; 

2.  Upon  the  ground  that  notwithstanding  the  findings 

of  the  jury  the  applicant  is  entitled  to  judg- 
ment; 

3.  In  any  case  to  which  Rule  782  does  not  apply; 

(2)  The  motion  or  appeal  in  cases  under  this  Rule  may 

be  made  either  to  a  Division*!  p™™+  *•?  *  Vf  ^  'i^if  VrVnot  to 

(3.  The  foregoing  provisions  of  Rule  782  and  of  this  Rule  are  not 
lt<  f*fl    <  Sict  or  affect  th?  power  of  the  Court  of  Appeal  to  direct  a  new  trial  in 
Og     111$  any  appeal  where  such  relief  appears  just  and  proper. 

_  _.  .  ____  ,^o  x^i  t;uses  wuere  in  jury  actions  a  new  trial  is. 
asked  for,  whether  n.s  the  only  relief,  or  ns  alternative  relief,  in 
which  case  the  motion  must  be  made  to  a  Divisional  Court,  and  the 
party  moving,  if  unsuccessful,  is  not  deprived  by  sec.  70  of  the  Jud. 
Act,  of  the  right  to  appeal  without  leave  to  the  Court  of  AppeaL 


Present  Rule  provides  for  a  motion  to  enter  some  judgment 
different  from  that  pronounced  at  the  trial,  but  not,  in  jury  cases, 
involving  a  new  trial.  The  motion  may  be  made  to  the  Divisional 
Court,  or  to  the  Court  of  Appeal,  but  if  made  to  the  former  the 
applicant  has  no  further  right,  without  leave,  to  appeal  to  the  Court 
of  Appeal. 

Where  the  Judge  at  the  trial  does  not  pronounce  a  judgment,  but 
orders  the  case  to  stand  over  to  add  parties,  either  party,  or  both, 
may  appeal  from  his  decision  to  a  Divisional  Court,  and  consent  to 
the  Court's  giving  judgment  on  the  merits,  and  from  such  a  judgment 
an  appeal  lies  by  either  party  to  the  Court  of  Appeal:  Payne  v. 
CaugheU,  24  Ont.  App.  556. 

Jury  cases.  The  party  against  whom  a  judgment  is  given  in  a  jury  action  has 
always  to  consider,  in  moving  against  it.  whether  nis  complaint  is  as 
to  the  findings  of  fact,  and  this  consideration  will  determine  whether 
his  remedy  is  to  move  for  a  new  trial,  or  to  enter  such  judgment  as 
may  be  the  proper  one. 
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Jury  Actions.  —  In  jury  actions  a  motion  for  a  new  trial  is  proper  Rule  783. 
where  the  jury  has  made  an  error  which  the  applicant  is  entitled  tojurycages- 
complain  of,  or  where  the  Judge  has  prevented  the  facts  from  being 
properly  brought  forward,  such  as  by  misdirection,  rejection  of 
evidence,  non-suiting  of  the  plaintiff,  etc.  In  such  cases  the  objection 
is  not  to  the  conclusions  nf  thp  Jiulgp  from  the  findings,  and  his 
consequpnt  entry  of  jndgnwnt  .  npnn  thpm;  hnf,  tjje  objection  ig  to  thp 
correctness  of  the  findings  themselves:  for  instance,  where  the  Judge 
misdirects  the  jury:  Hamilton  v.  Johnson,  5  Q.  B.  D.  203,  260;  or  non- 
suits the  plaintiff:  Etty  v.  "Wilson,  3  Ex.  D.  359;  or  refuses  to  do  so, 
and  a  verdict  is  found  for  the  plaintiff,  and  judgment  directed  to  be 
entered  thereon:  Davits  v.  Felix,  4  Ex.  D.  32;  or  where  the  Judge 
gives  judgment  for  one  party  on  the  findings  of  the  jury:  Hamilton 
v.  Johnston,  5  Q.  B.  D.  263;  or  where,  the  facts  being  undisputed, 
the  Judge  directs  the  jury  to  find  for  one  party,  and  it  is  contended 
the  finding  should  have  been  the  other  way:  Yetts  v.  Foster,  3  C.  P. 
D.  437;  or  after  leaving  the  case  to  the  jury  the  Judge  thinks  on 
reflection  that  there  was  no  evidence  to  go  to  the  jury  and  directs 
judgment  to  be  entered  for  defendant:  Rocke  v.  McKerrow,  24  Q.  B. 
D.  403.  In  all  these  cases,  though  the  action  is  that  of  the  Judge, 
the  dispute  is  in  respect  to  the  propriety  of  the  findings  of  the  facts, 
and  the  motion  should  therefore  be  ordinarily  for  a  new  trial, 

Where  the  Court  considers  that  it  has  all  the  needful  evidence 
before  it,  it  may,  under  Rule  615,  instead  of  directing  a  new  trial, 
direct  the  proper  judgment  to  be  entered. 


Non-Jury  Actions.—  Where  the  trial  has  been  had  before  n,  . 
without  f\  1nrv,  p"7"  7S3  a»nliest  whether  the  findings  of  fact,  or  the 
conclusions  deduced  from  them,  are  questioned,  and  whether  it  is 
proper  to  direct  a  new  trial  or  to  enter  a  different  judgment. 

In  such  cases  the  remedy  is  generally  by  motion  to  reverse  the 
judgment  under  this  Rule,  or  by  appeal  to  the  Court  of  Appeal  in  the 
ordinary  way,  and  if  the  Judge  has  improperly  rejected  evidence,  the' 
Court  has  power  to  let  in  the  evidence  improperly  rejected,  instead 
of  directing  a  new  trial:  see  Dollman  v.  Jones,  12  Ch.  D.  553;  and 
Rule  498. 

The  practice  adopted  by  the  Court  of  Appeal  in  such  cases  in  Eng- 
land is  thus  explained  by  Lord  Justice  Cotton,  in  Jones  v.  Hough,  5 
Ex.  D.,  at  p.  125:  "  When  the  appeal  comes  before  us,  the  Court  of 
Appeal  has  the  full  right,  if  it  thinks  necessary,  although  there  is  no 
motion  for  a  new  trial,  to  say  that  the  conclusion  of  fact  arrived  at  is 
not  satisfactory;  and  as  they  have  not  the  materials  before  them  to 
arrive  at  a  proper  conclusion,  the  Court  will  order  a  new  trial;  and 
I  can  instance  a  case  where  this  would  be  done;  where  the  question 
turns  on  the  credibility  of  witnesses  who  had  been  heard  viva  voce, 
and  seen  by  the  Judge,  who  himself  has  tried  the  case.  In  such"  a 
case,  even  although  the  Court  had  thought  the  conclusion  was  not  a 
correct  one,  they  might  direct  that  the  case  should  go  back  for  a 
new  trial.  Here  the  case  is  not  one  which  turns  on  the  amount  of 
credibility  to  be  given  to  the  different  witnesses,  but  on  the  conclu- 
sion of  fact  from  certain  letters,  and  from  certain  evidence  which  was 
taken  upon  commission.  Under  those  circumstances,  it  is  our  duty 
to  deal  with  the  matter;  and  if  we  see  before  us  the  materials  for 
arriving  at  a  conclusion  on  the  facts  contrary  to  that  which  was 
arrived  at  by  the  learned  Judge,  we  ought  not,  m  my  opinion,  to  put 
the  parties  to  the  expense  and  delay  of  sending  the  matter  back  for 
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Rule  783.  a  new  trial.  Of  course  I  need  not  say  in  all  questions  of  fact, 
especially  where  there  has  been  viva  voce  evidence  before  the  Judge 
in  the  Court  below,  the  Court  of  Appeal  ought  to  be  most  unwilling  to 
interfere  with  the  conclusion  which  the  Judge  has  arrived  at  when  he 
has  had  the  opportunity,  which  the  Court  have  not,  of  seeing  the 
witnesses,  and  judging  of  their  demeanour." 

The  finding  of  a  Judge  on  a  question  of  fact  will  be  regarded  by  an 
Appellate  "Court  as  prima  facie  right,  and  will  not  be  interfered  with 
unless  the  appellant  can  clearly  shew  that  it  is  wrong:  Colonial 
Securities  Co.  v.  Massey,  1896,  1  Q.  B.  38;  73  L.  T.  497. 

But  the  Court  of  Appeal,  or  the  Divisional  Court,  under  this  Rule, 
has  full  power  to  review  the  decision  of  the  Judge  upon  the  facts. 
See  also  the  language  in  Jones  v.  Hough,  5  Ex.  D.,  at  p.  122  (quoted 
with  approval  in  Prentice  v.  Consolidated  Bank,  13  Ont.  App.  74), 
where  Bramwell,  L.J.,  says:  "  If  upon  the  materials  before  the 
learned  Judge,  he  has,  in  giving  judgment,  come  to  an  erroneous 
conclusion  upon  certain  questions  of  fact,  and  we  see  that  the  con- 
clusions are  erroneous,  we  must  come  to  a  different  conclusion,  and 
act  upon  the  conclusion  that  we  come  to,  and  not  accept  his  find- 
ing. *  *  A  great  difference  exists  between  a  finding  by  the  Judge, 
and  a  finding  by  the  jury.  Where  the  jury  find  the  facts,  the  Court 
cannot  be  substituted  for  them,  because  the  parties  have  agreed 
that  the  facts  shall  be  decided  by  a  jury;  "but  where  the  Judge  finds 
the  facts  then  the  Court  of  Appeal  has  the  same  jurisdiction  that  he 
has,  and  can  find  the  facts  whichever  way  they  like.  I  have  no 
doubt,  therefore,  that  is  our  jurisdiction,  our  power,  and  our  duty." 
See  also  the  observations  of  Brett,  M.R.,  in  Read  v.  Anderson,  13  Q. 
B.  D.  781,  and  N.  British,  etc.,  Co.  v.  Tourville,  25  S.  C.  R.  177; 
Coglilan  v.  Cumberland,  1898,  1  Ch.  704;  78  L.  T.  540. 

Where  there  was  a  conflict  of  evidence  and  the  Judge  who  tried  the 
case  attributed  greater  weight  to  the  evidence  of  some  witnesses 
than  others,  but  in  the  opinion  of  the  Court  of  Appeal  took  a  wrong 
view  of  the  law,  the  Court  refused  to  pronounce  a  judgment  upon  the 
evidence,  and  sent  the  case  for  a  new  trial:  Canada  Landed  Credit  Co. 
v.  Thompson,  3  C.  L.  T.  158. 

In  a  non-jury  case  if  evidence  has  been  improperly  admitted  the 
Court  of  Appeal  may  reject  it  and  maintain  the  judgment  if  the  re- 
maining evidence  warrants  it:  Merritt  v.  Hepenstall,  25  S.  C.  R.  150. 

Where  a  new  trial  was  ordered  by  a  Divisional  Court  to  try 
certain  questions  of  fact,  the  Supreme  Court  on  appeal  declined  to 
interfere:  Scott  v.  Bank  of  New  B'runswicJc,  21  S.  C.  R.  30. 

As  to  the  principles  upon  which  Courts  act  in  reviewing  the  findings 
of  a  Court  of  first  instance  on  the  facts,  see  also  supra,  p.  35. 

Practice. — Where  there  is  a  general  judgment  against  several 
defendants,  they  are  not  entitled  to  sever,  and  appeal  to  several 
Courts;  but  they  must  all  appeal  to  the  tribunal  to  which  the  defen- 
dant who  takes  the  first  step  has  appealed:  per  Armour,  J.,  in 
Eateley  v.  Merchants  Despatch  Co.,  4  Ont.  723. 

Where  some,  or  one,  of  the  parties  only  appeal,  the  judgment  will 
not  on  such  appeal,  as  a  general  rule,  be  varied  in  favour  of  any 
respondent  who  has  not  appealed.  Where  the  respondent  also  seeks 
a  reversal  or  variation  of  the  judgment  in  any  particular,  he  should 
give  notice  of  motion  by  way  of  cross  appeal.  This,  at  least,  has 
been  the  uniform  practice  in  the  Divisional  Courts:  sed  vide.  Hunter 
v.  Hunter,  24  W.  R.  527.  The  rule  may  be  different  in  the  Court  of 
Appeal,  see  Jud.  Act,  sec.  53,  and  Rule  813,  and  notes. 
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Where  a  motion  for  a  new  trial  was  made  conditionally  upon  the  Rules 
result  of  a  decision  pending  in  the  Court  of  Appeal,  it  was  held  that  784»  786> 
the  usual  steps,  to  bring  the  motion  on  within  the  usual  time,  should 
be  taken,  and  that,  if  necessary,   application  should  be  made  to  the 
Court  to  postpone  the  hearing  of  the  motion  till  the  decision  of  the 
Court  of  Appeal  should   be   given.     The    Court  has  full  discretion 
over  such  an  application  to  extend  the  time  for  giving  notice  of  such 
motion,  and  is  not  limited  to  cases  where  the  party  has  been  misled: 
Pcckett  v.  Snort,  32  W.  R.  123. 

On  an  appeal  by  a  plaintiff  from  a  judgment  dismissing  the  action, 
a  third  party  who  had  obtained  leave  to  appear  and  oppose  the  plain- 
tiff's claim,  was  held  not  entitled  to  be  heard:  Etcing  v.  Toronto,  18  P. 
R.  137. 

Interpleader  Issue.  —  Where  a  Judge  has  directed  judgment  to  be  Inter- 
entered   on   an   interpleader    issue,    an   appeal   lies   under   this   Rule:  Plea<Jer- 
Witt  v.  Farter,  25  W.   R.  518;  see  Wilson  v.  Kerr,  18  U.   C.   Q.  B. 
470;  Dodds  v.  Stepterd.  1  Ex.  D.  75;  45  L.  J.  Ex.  457;  Withers  v. 
Parker,  28  L.  J.  Ex.  383;  Robinson  v.  Tucker,  14  Q.  B.  D.  371;  Dawson 
v.  Fox,  14  Q.  B.  D.  377. 

Costs.  —  The  costs  of  the  former  trial,  and  of  the  application  for  a  Costs. 
new  trial  are  in  the  judicial  discretion  of  the  Court:  Rule  1130. 

Whore  a  new  trial  was  granted  on  the  ground  that  the  Judge  at 
the  trial  improperly  non-suited  the  plaintiff,  the  defendant  was 
ordered  to  pay  the  costs,  though  the  Judge  acted  mero  motu,  and  the 
defendant  forebore  to  give  his  evidence  in  deference  to  Ills  ruling: 
v.  Hamilton  St.  Ry.,  17  P.  R.  74. 


784.    Where  any  motion  or  appeal  is  set  down  to  be 
heard  before  a  Court  which  is  not  the  proper  Court  for  made  in 
hearing  the  motion  or  appeal,  the  same  may,  upon  such 
terms  as  may  seem  just,  be  transferred  to,  and  shall  be 
heard  by,  the  proper  Court  for  hearing  the  same.    New. 

Under  this  Rule  an  appeal  from  an  award  under  the  Dom.  Railway 
Act  was  transferred  from  the  Divisional  Court  to  the  Weekly  Court: 
Re  Montreal  &  O.  Ry.  Co.  and  Ogilvte,  18  P.  R.  120. 


785.  A  new  trial  shall  not  be  granted  on  the  ground  of 
misdirection  or  of  the  improper  admission  or  rejection  of  new  trials 
evidence,  [or  because  the  verdict  of  the  jury  was  not  taken 
upon  a  question  which  the  Judge  at  the  trial  was  not  asked 
to  leave  to  them],  unless*some  substantial  wrong  or  mis- 
carriage has  been  thereby  occasioned  ;  and  if  it  appears  that 
such  wrong  or  miscarriage  affects  part  only  of  the  matter 
in  controversy,  [or  some  or  one  only  of  the  parties],  the 
Court  may  give  final  judgment  as  to  part  thereof  or  as  to 
some  or  one  only  of  the  parties,  and  direct  a  new  trial  as 
to  the  other  party  only,  [or  as  to  the  other  party  or  parties]. 
Con.  Eule  791. 

Same  as  the   Eng.  R.  1885,  O.  39,  r.  3,  except  tte  provisions  in 
brackets,  which  are  taken  from  Eng.  (1883)  R.  556. 
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Rule  785.        Grounds  for  New  Trial. — The  following  are  grounds  for  granting 

Grounds      a  new  trial: — 

trfalieW  ^'  ImProper  admission,  or  rejection,  of  evidence. 

2.  The  improper  non-suiting  of  the  plaintiff. 

3.  Misdirection  of  the  jury. 

4.  Perverse  verdict,  or  verdict  against  the  weight  of  evidence. 

5.  Verdict  for  too  small,  or  too  great  damages. 

6.  Surprise,  and  discovery  of  new  evidence:  see  Arch.  Pr.,  13th  ed., 
1210. 

Misdi-  7.  Mistrial:  e.g.,  improper  conduct  of  the  parties  or  others,   which 

rection.  nas  prejudiced  the  fair  trial  of  the  action:  e.g.,  by  interfering  with 
the  jury:  see  Tiffany  v.  McNee,  24  Ont.  551;  Stewart  v.  Woolman,  20 
Ont.  714;  or  where  one  of  the  parties  has  been  denied  his  right  of 
challenge  under  R.  S.  O.  c.  61,  s.  Ill;  or  allowed,  in  spite  of 
protest,  more  challenges  than  he  was  entitled  to:  Empey  v.  CarscaUen 
24  Ont.  G58. 

"  Substan-      "  Substantial    Wrong    or    Miscarriage."— Substantial    wrong 

tial  wrong,"  -vvas    considered    to    have    occurred    where,    amongst    other    things, 

carriage,      inadmissible  evidence   was   received   after  objection  to   it,    and   was 

commented   on    by   the    Judge   in   his   charge,    as    being    important: 

Bank  of  Commerce  v.  Isaacs,  16  Ont.  450. 

In  an  action  for  libel  where  there  has  been  misdirection  as  to  any 
material  part  of  the  alleged  libel,  there  is  a  "  substantial  wrong." 
and  a  new  trial  must  be  ordered,  although  the  Court  may  be  of 
opinion  that  other  parts  of  the  libel  were  sufficient  to  justify  the 
damages  given:  Bray  v.  Ford,  1896,  A.  C.  44;  73  L.  T.  609. 

A  new  trial  was  refused  on  a  point  not  taken  at  the  trial  in  Eyre 
v.  Highway  Board,  etc.,  S  Times,  648. 

For  other  cases  as  to  what  amounts  to  "  substantial  wrong,"  see 
Pickup  v.  Thames  Insurance  Co.,  3  Q.  B.  D.  594;  Shapcott  v.  Chappell, 
12  Q.  B.  D.  58  (rejection  of  evidence);  Swift  v.  Nunn,  W.  N.  1878, 
217;  McDonald  v.  Murray,  5  Ont.  559  (misdirection);  Howell  v.  Lislotcel 
Emit  &  Park  Co.,  13  Ont.  476  (misdirection);  rfells  v.  Lindop,  15  Ont. 
App.  695  (misdirection). 

An  appeal  does  not  lie  to  the  Supreme  Court  from  a  judgment  upon  a 
motion  for  a  new  trial  granted  as  a  matter  of  discretion:  O'SvXUvtm  \. 
Lake,  15  Ont.  App.  711. 

The  defendant's  counsel,  in  order  to  shew  that  a  witness  called  by 
him  was  hostile,  and  to  treat  him  as  such  under  s.  22  of  the  C.  L. 
P.  Act  (Eng.),  asked  the  Judge  to  look  at  the  affidavit  of  a  witness 
in  a  former  action.  As  there  was  nothing  in  the  witness's  demeanour, 
or  way  in  which  he  gave  his  evidence,  to  shew  that  he  was  hostile, 
the  Judge  refused  to  look  at  the  affidavit,  and  it  was  held  on  motion 
for  a  new  trial  that  the  Judge's  discretion  was  absolute,  and  the 
Court  had  no  jurisdiction  to  review  his  decision:  Rice  v.  Howard,  1<> 
Q.  B.  D.  681. 

An  appeal  by  counsel  to  the  local  prejudices  of  the  jury  was  held 
by  Robertson,  J.,  to  be  a  ground  for  a  new  trial:  see  Fonrood  v. 
Toronto,  22  Ont.  362-3;  but  a  new  trial  was  refused  on  the  ground  that 
counsel  at  the  trial  improperly  inflamed  the  minds  of  the  jury,  the 
objection  not  having  been  taken  at  the  trial:  Sornberger  v.  Canadian 
Pacific  Ry.  Co.,  24  Ont.  App.  263.  The  exhibition  of  the  injury  for 
which  the  action  is  brought,  to  the  jury,  for  the  purpose  of  having  it 
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explained  by  a  medical  witness  is  admissible:  /&.;  but  not  for  the  Rule  785. 
purpose  of  enabling  the  jury  to  form  their  own  opinion  and  conclu- 
sions therefrom,  and,  if  so  used,  a  new  trial  will  be  ordered:  Laughlin 
v.  Harvey,  24  Ont.  App.  438. 

The  omission  to  swear  a  juror,  where  no  injustice  was  done,  is  not 
a  ground  for  a  new  trial:  Goods  v.  O.  T.  Ry.  Co.,  9  C.  L.  T.  403;  nor 
the  fact  that  a  juryman  was  challenged  for  cause,  the  party  moving 
for  the  new  trial  having  accepted  the  opinion  of  the  Judge  that  there 
was  no  cause,  and  having  proceeded  with  the  trial:  Wood  v.  Mc- 
Pherson*,  17  Ont.  163. 

Where  defendants,  separately  defending  and  separately  represented  P^m'al  of 
at  the  trial,  claimed  the  right  of  4  peremptory  challenges  each,  which  challenge. 
in  spite  of  objection    was   allowed   them,   a  new  trial  was  ordered: 
Empcy  v.  Carscallcn,  24  Ont.  058. 

Where  a  jury  have  been  allowed  to  separate  before  giving  their 
verdict,  but  their  verdict  is  subsequently  taken  without  objection, 
and  with  knowledge  of  the  fact,  the  objection  to  their  having  been 
allowed  to  separate  is  waived:  Coleman  v.  Toronto,  23  Ont.  345;  and 
where  pending  the  trial  a  newspaper  containing  comments  calculated 
to  prejudice  the  fair  trial  lias  been  read  by  any  of  the  jurors,  and, 
with  knowledge  of  the  fact,  the  parties  go  on  with  the  trial  without 
objection,  the  objection  is  waived:  Tiffany  v.  McNee,  24  Ont.  ."51. 
Where  a  plaintiff  had  had  conversations  with  a  member  of  the  jury 
during  the  trial,  and  his  brother,  and  also  his  solicitor,  had  treated 
some  of  them  to  drinks,  a  new  trial  was  ordered:  Steicart  v.  Woolman, 
26  Ont.  714. 

Where  a  jury  disagree  and  the  parties  agree  to  accept  the  verdict 
of  the  majority,  such  agreement  does  not  preclude  either  party  from 
moving  against  the  verdict:  Groom  v.  Shuker,  69  L.  T.  293.  The 
agreement  is  no  more  than  to  accept  the  verdict  as  if  it  had  been 
unanimous. 

Misdirection.— Formerly  a  misdirection  by  the  Judge  in  point  of 
law,  or  the  improper  admission  or  rejection  of  evidence  in  any 
material  matter  was,  at  Law,  ground  for  a  new  trial  as  of  right. 
The  Common  Law  Courts  had  only  the  power  to  grant  a  new  trial 
of  the  action  generally:  see  Fauna"  v.  Wallace,  35  L.  T.  361.  This 
practice  was  altered  by  The  Administration  of  Justice  Act:  see  R.  S.  O. 
1877,  c.  50,  s.  289,  which  contained  a  provision  to  the  same  effect 
as  the  present  Rule. 

A  new  trial  may  now  be  ordered  on  a  particular  question:  see  also 
Rule  786. 

Queers  whether  "  misdirection  "  in  the  Rule  applies  to  the  case  of 
the  Judge  ruling  that  there  is  no  evidence  to  go  to  the  jury,  and 
therefore  withdrawing  the  case  from  them,  and  giving  judgment  for 
defendant:  see  Hall  v.  Jupe,  43  L.  T.  411. 

Where  a  new  trial  is  moved  for  on  the  ground  of  misdirection,  the 
onus  of  shewing  that  the  misdirection  did  not  cause  a  miscarriage  of 
justice  lies  upon  the  party  shewing  cause:  Anthony  v.  Halstead,  37  L. 
T.  433. 

In  considering  an  objection  for  misdirection  the  question  is  not 
whether  every  expression  in  a  charge  is  perfectly  accurate,  but 
whether  there  is  any  reason  to  believe  that  a  verdict,  which  is  war- 
ranted by  the  evidence,  has  been  caused  or  induced  by  an  erroneous 
enunciation  of  the  law  by  the  Court:  Wells  v.  Lindop,  15  Ont.  App. 
605. 
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Verdict 
against 
weight  of 
evidence. 


Rule  785.        It  is  not  misdirection  for  the  Judge  to  tell  the  jury  his  own  opinion 
on  the  issue  before  them:  Smith  v.  Dart,  14  Q.  B.  D.  105,  108. 

Where  the  Judge  misdirects  the  jury  as  to  the  burthen  of  proof, 
a  new  trial,  will  be  ordered:  Kingston  v.  Kingston,  1897,  A.  C.  509. 

The  refusal  of  the  Judge  to  submit  some  particular  question  to  the 
jury  is  no  ground  for  a  new  trial;  but  if  the  Judge  refused  to  charge 
the  jury  in  respect  to  any  material  matter  which  counsel  desired  to 
have  submitted  to  them,  it  may  amount  to  non-direction,  for  which  a 
new  trial  may  be  granted:  Turner  v.  Burns,  24  Ont.  28. 

Verdict  Against  Evidence.— It  is  the  practice  in  England, 
adopting  the  practice  of  the  former  Court  of  Queen's  Bench,  not  to 
grant  a  new  trial,  on  the  ground  that  the  verdict  is  against  the 
weight  of  evidence,  where  the  damages  are  under  £20,  except  under 
peculiar  circumstances,  such  as  the  trial  of  a  right,  or  where  the 
personal  character  of  a  person  may  be  injured:  Joyce  v.  Metropolitan 
Board  of  Works,  44  L.  T.  810;  17  C.  L.  J.  411;  Booth  v.  Briscoe,  2  Q. 
B.  D.  496;  followed  Grerar  v.  Holbert,  17  P.  R.  283;  see  also  Jenkins 
v.  Morris.  14  Ch.  D.  674. 

A  verdict  will  not  be  very  readily  disturbed  on  the  ground  of  exces- 
sive damages:  see  Sornbcrger  v.  C.  P.  Ry.  Co.,  24  Ont.  App.  263;  Boston 
v.  Bra<ntford  E.  Ry.  Co.,  C.  P.  D.  Sept.,  1897,  nor  where  the  evidence 
as  to  damages  is  conflicting:  McC<ullcnt<gh  v.  Anderson,  27  Ont.  73 
(note);  Ferguson  v.  Southwold,  /&.  66. 

If  the  damages  found  by  the  jury  are  so  small,  as  to  shew  that  they 
must  have  omitted  to  consider  some  of  the  elements  of  damage,  the 
Court  will  grant  a  new  trial:  Phillips  v.  London  &  8.  W.  Ry.  Co.,  5 
Q.  B.  D.  78;  5  C.  P.  D.  280;  Church  v.  Ottawa,  25  Ont.  298;  22  Ont. 
App.  348.  It  has  been  held  that  a  new  trial  will  not  be  granted 
merely  to  enable  a  plaintiff  to  recover  nominal  damages:  Scammell  v. 
Clarke,  23  S.  C.  R.  307;  but  see  Kemp  v.  Christmas,  105  L.  T.  Jour. 
356. 

On  an  application  for  a  new  trial  upon  the  weight  of  evidence,' 
where  there  has  been  no  miscarriage  in  lawr.  the  question  Is,  does  the 
verdict  in  the  opinion  of  the  Court  do  substantial  justice,  and.  if  not, 
does  the  evidence  warrant  interference:  Grieve  v.  Molsoris  Bank.  8 
Ont.  162,  and  the  Court  though  considering  that  a  different  verdict 
would  have  been  more  satisfactory,  may  refuse  to  interfere,  the  ques- 
tion being  one  proper  for  the  decision  of  a  jury:  Malcolmson  v. 
Hamilton  Prov.  <&  L.  Soc.,  10  Ont.  App.  610;  Ferra-nd  v.  Bingley,  8 
Times,  70. 

The  ordinary  reasoning  according  to  which  the  verdict  of  a  jury 
on  a  question  of  fact  ought  not  to  be  disturbed  unless  the  preponder- 
ance of  evidence  against  the  verdict  is  strong  and  clear,  does  not 
apply  to  cases  in  which  the  verdict  depends  upon  a  question  of 
science  which  is  not  fully  solved,  but  is  still  within  the  region  of 
feona  fide  controversy.  The  importance  of  the  verdict  to  others 
besides  the  parties  to  the  litigation,  and  the  novelty  of  the  question 
are  elements  to  be  taken  into  consideration.  Where  a  new  trial 
is  granted  on  the  ground  of  the  unsatisfactory  nature  of  the  verdict, 
a  condition  should  not  be  imposed  that  the  party  applying  for  the 
new  trial  should  pay  the  costs  of  tne  previous  trial:  Managers  of 
Metropolitan  Asylum  v.  Hill,  47  L.  T.  29. 

A  new  trial,  on  the  ground  that  the  verdict  is  against  the  weight 
of  evidence,  should  not  be  granted,  unless  the  verdict  was  one  which 
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the  jury  viewing  the  whole  evidence  reasonably,  after  proper  direc- Rule  785. 
tions,  could  not  properly  find:  Wdbster  v.  Friederberg,  17  Q.  B.  D. 
736,  correcting  Solomon  v.  Bitton,  8  Q.  B.  D.  176;  see  also  Metropolitan 
Ry.  Co.  v.  Wright,  11  App.  Gas.  152,  as  explained  in  Jones  v.  /Spencer, 
77  L.  T.  536;  Phillips  v.  Mao-tin,  15  App.  Cas.  193;  Quinlcme  v. 
Humane,  18  L.  R.  Ir.  53;  Commissioners  for  Railways  v.  Brown.  13 
,App.  Cas.  133;  Dallas  v.  Great  Western  Ry.,  57  J.  P.  584;  Praed  v. 
Graham,  24  Q.  B.  D.  53;  Hampson  v.  Guy,  64  L.  T.  778;  Beckett 
v.  G.  T.  Ry.,  13  Ont.  App.  184;  see  16  S.  C.  R.  713;  Logg  v.  Ellwood, 
14  Ont.  App.  496;  Brisbane  v.  Martin,  1894,  A.  C.  249;  Australian 
Newspaper^  Co.  v.  Bennett,  Ib.,  284;  see  also  remarks  in  31  Sol. 
Jour.  135. 

A  new  trial  should  not  be  granted  merely  because  the  Judge  who 
tried  the  case,  or  the  Court  applied  to  for  a  new  trial,  is  dissatisfied 
with  the  verdict  of  the  jury:  Solomon  v.  Bitton,  8  Q.  B.  D.  176;  see 
Jenkins  v.  Morris,  14  Ch.  D.  p.  684;  Wilcocks  v.  Howell,  5  Ont.  360; 
Murtagh  v.  Barry,  24  Q.  B.  D.  632. 

Though  the  report  of  the  Judge  wrho  presided  as  to  whether  he  was 
satisfied  or  dissatisfied  with  the  verdict  is  not  conclusive,  great 
weight  will  be  attached  to  it:  Webster  v.  Friederberg,  55  L.  T.  295; 
affirmed  in  appeal:  Ib.,  49;  17  Q.  B.  D.  736. 

The  Court  has  in  its  discretion  to  weigh  the  delay,  vexation  and 
expense  of  a  new  trial,  all  in  fact  which  forms  the  foundation  of  the 
maxim  "interest  reipublicce  ut  sit  finis  litium"  against  the  injustice 
which  may  be  worked  in  a  particular  instance,  and  may  treat  as 
conclusive  a  verdict  which  is  not  perfectly  satisfactory:  Metropolitan 
District  Asylum  v.  Hill,  47  L.  T.  29;  Beckett  v.  G.  T.  Ry.,  13  Ont. 
App.  207;  see  16  S.  C.  R.  713;  Winch  v.  Conservators  of  the  Thames, 
L.  R.  7  C.  P.  472. 

Where  the  jury  find  negligence  and  specify  in  what  it  consisted, 
but  there  is  no  evidence  to  support  the  specific  finding,  the  Court  may 
in  its  discretion  order  a  new  trial,  notwithstanding  that  there  is 
evidence  of  negligence  in  other  respects:  Cobban  v.  C.  P.  Ry.  Co.,  23 
Ont.  App.  115. 

Where  cross-actions  involving  the  same  question  of  law  and  fact 
are  separately  tried  with  the  result  that  contradictory  verdicts  are 
obtained,  if  the  evidence  is  so  fairly  b" lanced  that  the  jury  might 
reasonably  find  either  way  both  cases  ought  to  be  tried  again,  not 
separately,  but  together.  The  Court  cannot  be  called  upon  either 
to  exercise  the  functions  of  a  jury,  or  to  issue  contradictory  judg- 
ments: Australian,  etc.,  Co.  v.  Smith,  14  App.  Cas.  321. 

Excessive  Damages. — The  Court  may,  in  its  discretion,  refuse 
a  new  trial  on  the  consent  of  the  plaintiff  alone  to  the  damages  being 
reduced  to  such  an  amount  as  the  Court  may  think,  if  given  by  the 
jury,  would  not  have  been  excessive:  Belt  v.  Lawes,  12  Q.  B.  D.  356: 
St.  Denis  v.  Baxter,  15  Ont.  App.  387;  Boston  v.  Brant-ford  E.  Ry.  Co. 
(before  C.  P.  D.  20th  Nov.,  1897);  Fraser  v.  London  St.  Ry.,  34  C.  L. 
J.  416;  18  C.  L.  T.  259. 

Thus  in  an  action  under  Lord  Campbell's  Act  (R.  S.  O.  c.  166), 
where  one  of  the  persons  to  whom  damages  were  awarded,  who 
was  an  infant,  died  after  verdict  and  before  judgment,  the  Court 
granted  a  new  trial,  unless  the  plaintiff  consented  to  reduce  the 
damages  awarded  to  the  deceased  child  to  a  sum  commensurate 
with  the  expense  caused  by  its  illness  and  maintenance:  Sibbald  v. 
Grand  Trunk  Ry.,  19  Ont.  164;  18  Ont.  App.  184;  28  C.  L.  J.  245. 
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Rule  786. 


Surprise. 


New  trial 
as  to  part. 


In  an  action  for  libel  the  Court  will  not  grant  a  new  trial  on  the 
ground  of  excessive  damages,  unless  it  thinks  that,  having  regard 
to  all  the  circumstances  of  the  case,  the  damages  are  so  large  that 
no  jury  could  reasonably  give  them:  PraeA  v.  Graham,  24  Q.  B. 
D.  53;  and  in  assessing  damages  the  jury  are  entitled  to  take  into 
consideration  the  whole  conduct  of  the'  defendant  in  the  matter  from 
the  time  the  libel  was  published  down  to  the  time  of  the  verdict:  Ib. 
See  also  as  to  the  granting  of  new  trials  in  actions  for  libel,  Wilcocks 
v.  Howell,  5  Ont.  360. 

Surprise.  —  In  Riding  v.  Hawkins,  14  P.  D.  5G,  the  plaintiff's  case 
when  opened,  seemed  to  proceed  on  a  case  of  fraud,  and  undue  in- 
fluence only  was  alleged.  The  plaintiff  applied  for  leave  to  amend, 
which  was  granted,  and  the  trial  proceeded  after  the  defendant  had 
refused  an  offer  of  the  Judge  to  adjourn  the  trial  at  the  plaintiff's 
expense;  the  finding  was  for  the  plaintiff  on  the  question  of  fraud,  but 
for  the  defendant  on  the  issues  on  the  original  pleadings.  It  was  held 
that  defendant  was  not  precluded,  by  his  refusal  of  the  offer  of 
adjournment,  from  moving  for  a  new  trial  on  the  ground  of  being 
surprised  by  the  plaintiff's  new  case.  It  was  also  held  that  the 
amendment  was  properly  allowed,  due  care  having  been  taken  that 
the  defendant  should  not  be  damnified. 

See  Canada  Landed  Credit  Co.  v.  Thompson,  supra,  p.  769. 

The  abstaining  by  a  party  from  proof  under  an  idea  that  his  adver- 
sary had  no  real  intention  of  putting  him  to  such  proof,  and  being 
thereby  taken  by  surprise,  is  no  ground  for  a  new  trial:  Andii-ics 
v.  Stuart,  I  C.  L.  T.  724. 

Where  the  reason  for  the  application  is  surprise,  the  affidavits  must 
state  the  grounds  of  surprise:  Dow  v.  Dicfcensow,  W.  N.  1881,  52. 

Discovery  of  Fresh.  Evidence.  —  As  to  when  a  new  trial  or 
supplemental  trial  may  be  had  on  the  ground  of  discovery  of  new 
evidence:  see  note  to  Rule  549;  and  see  Rule  642  (1),  as  to  motions 
to  reverse  or  vary  judgments  upon  the  ground  of  matters  arising 
subsequent  thereto,  or  subsequently  discovered;  such  motions  may 
be  made  to  the  Court  or  Judge  who  tried  the  action:  Armour  v.  Mer- 
chants Bank,  17  P.  R.  108. 

A  new  trial  will  not  be  granted  on  the  ground  of  premature  ad- 
mission of  evidence  which  has  afterwards  become  admissible: 
Fa-und  v.  Wallace,  35  L.  T.  361;  nor  of  the  discovery  of  new  evi- 
dence, unless  it  is  nearly  or  quite  conclusive:  Anderson  v.  Titmas, 
36  I..  T.  711. 

Where  the  new  evidence  is  merely  corroborative  of  that  given  at 
the  trial,  a  new  trial  will  be  refused:  Hoicartb  v.  McGugan,  23 
Ont.  396;  see  Trumble  v.  Hortin,  22  Ont.  App.  51. 

786.  A  new  trial  may  be  ordered  on  any  question  in 
an  ac^OIif  whatever  be  the  grounds  for  a  new  trial,  with- 
out interfering  with  the  finding  or  decision  upon  any 
other  question.  Con.  Rule  792. 

See  Eng.  (1883)  R.  557. 

Qucere,  whether  a  new  trial  may  not  now  be  ordered  as  to  one  defen- 
dant, without  disturbing  the  verdict  as  to  another:  Purnell  v.  G.  W. 
Railway  Co.,  1  Q.  B.  D.  636;  and  see  Rule  785. 


PROCEDURE   IN   DIVISIONAL   COURTS.  973 

Wliere  there  are  distinct  issues,  the  Judge  may,  under  this  Rule,  Rule  787. 
accept  the  verdict  of  the  jury  on  those  issues  on  which  they  agree, 
and   discharge  them  as  to  others,  and   a  new  trial  may  be  ordered 
on  undecided  issues:  Marsh  v.  Isaacs,  45  L.  J.  C.  P.  505;  Coleman  v. 
Toronto,  23  Ont.  345. 

Where  a  new  trial  is  granted,  if  the  order  is  not  appealed  from, 
the  question  determined  by  it  cannot  be  re-argued  upon  an  appeal 
from  the  judgment  pronounced  at  the  new  trial:  Journal  Printing 
Co.  v.  Maclean,  23  Ont.  App.  324. 

(ii)  Procedure  in  Divisional  Courts. 

787. — (1)  A  motion  to  a  Divisional  Court  against  a  Procedure 
judgment  or  for  a  new  trial,  or  by  way  of  appeal  from  the  to  D?vf-a 
judgment  or  order  of  a  Judge  of  the  High  Court  made  at  court  from 
the  trial,   or  otherwise  in  respect  of  the  judgment  pro-'  *f.uds.e.at 

1  --I-ITI1  111).  tke    trla>l' 

nounced  at  the  trial,  shall  be  set  down  to  be  heard  for,  at 
latest,  the  first  sittings  of  a  Divisional  Court  which  com- 
mences after  the  expiration  of  one  month  from  the  date  of 
judgment,  unless  otherwise  ordered. 

C2)  The  motion  shall  be  upon  a  7  clear  days'  notice,  and 
shall  be  set  down  2  clear  days  before  the  commencement 
of  the  sittings  of  the  Divisional  Court  for  which  the  notice 
is  given,  unless  otherwise  ordered.  Rules  of  1  Jan.,  1896, 
1484  (799A). 

This  Rule  only  applies  to  appeals  from  judgments  or  orders  pro- 
nounced at  trials,  or  motions  for  new  trials  in  jury  actions;  as  to 
appeals  from  judgments  pronounced  otherwise  than  at  a  trial,  see 
Rule  788. 

The  Court  may,  on  a  special  application,  allow  the  appeal  to  be 
set  down  on  short  notice,  and  stay  proceedings  pending  the  appeal: 
Todd  v.  Rusnell,  17  P.  R.  127. 

As  to  how  far  a  motion  to  a  Divisional  Court  operates  to  stay 
execution  and  other  proceedings  under  the  judgment,  see  Rules  827- 
829. 

The  "  date  of  judgment "  means  the  day  of  pronouncing  the 
judgment  or  order:  see  Rule  G2(J,  and  Hwkey  v.  Stover,  11  P.  R.  88. 

A  motion  to  extend  the  time  for  moving  under  this  Rule  should  be 
made  before  the  Divisional  Court  itself:  Imperial  Loan  Co.  v.  Baly, 
13  P.  R.  59.  For  circumstances  under  which  the  time  may  be  ex- 
tended, see  Hickey  v.  Stover,  11  P.  R.  88. 

A  motion  for  a  new  trial  was  allowed  after  the  time  for  moving 
had  elapsed  under  peculiar  circumstances:  Wilkins  v.  Wilkins,  12 
Times,  212,  where  it  had  been  decided  at  the  trial  that  a  man  was 
dead,  but  he  was  subsequently  found  to  be  alive. 

The  seven  clear  days'  notice  of  motion  must  be  given  for  the  first 
day  of  the  sittings,  and  will  not  be  sufficient  if  given  for  any  subse- 
quent day,  although  given  in  time  to  permit  the  motion  to  be  set  down 
two  clear  days  before  the  commencement  of  the  sittings:  Kiericlis 
v:  Woodcock,  13  P.  R.  200. 
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Rules  Where  a  solicitor  had  instructed  his  clerk  to  set  down  a  case,  but 

788,  789.      the  clerk,  by  a  mistake  in  supposing  that  the  days  limited  for  that 

purpose  were  not  clear  days,  allowed  the  last  day  to  pass,  this  was 

held  not  a  sufficient  ground  for  granting  leave  to  set  the  case  down: 

Rtumatir  v.  Marx,  18  C.  L.  J.  444;  19  C.  L.  J.  10;  3  C.  L.  T.  31. 

Where  judgment  for  defendants  was  delivered  on  22nd  November, 
and  the  plaintiff's  solicitor  immediately  applied  for  a  copy,  but  did 
not  receive  it  until  29th  November,  which  was  the  last  day  for  set- 
ting down  a  motion  to  reverse  the  judgment,  and  there  was,  there- 
fore, no  time  to  consult  either  the  plaintiff  or  counsel,  the  Court 
held  that  the  delay  was  sufficiently  excused,  and  granted  leave  to 
set  down,  upon  payment  of  costs:  Foley  v.  Canada  Permanent,  etc.,  18 
C.  L.  J.  444;  3  C.  L.  T.  32. 

Where  a  cause  had  bee"n  set  down  and  subsequently  struck  out  by 
order  of  a  Judge,  an  application  to  the  Court  at  the  sittings  for  which 
the  cause  had  been  set  down,  for  leave  to  set  the  cause  down  at  such 
sittings  by  way  of  appeal  from  the  order  striking  it  out,  was  held 
to  be  an  exception  to  this  Rule,  and  not  required  to  be  set  down: 
Bell  v.  MacUin,  21  C.  L.  J.  95. 

Where  a  case  is  improperly  set  down,  a  substantive  motion  should 
be  made  to  strike  it  out:  Wansley  v.;  Smallwood;  10  P.  R.  233.  Whore 
the  objection  has  not  been  taken  until  the  case  has  been  called  on 
for  argument,  costs  have  sometimes  been  refused,  although  the 
objection  was  sustained. 

As  to  when  a  third  party  who  has  obtained  liberty  to  contest  the 
plaintiff's  claim  is  entitled  to  be  heard  on  an  appeal  by  plaintiff  from 
a  judgment  dismissing  the  action,  see  String  v.  Toronto.  18  P. 
R.  137. 

For  the  sittings  of  Divisional  Courts,  see  Rule  116. 

•788. — (1)  A  motion  to  a  Divisional  Court  bv  way  of 
appeal  from  any  judgment  or  order  made  by  a  Judge  of  the 
High  Court,  sitting  in  Court  otherwise  than  at  a  trial, 
shall  be  set  down  to  be  heard  for  the  first  sittings  of  a  Divi- 
sional Court  for  which  due  notice  c?n  be  served  after  the 
expiration  of  seven  days  from  the  date  of  the  judgment  or 
order  complained  of,  unless  otherwise  ordered. 

(2)  The  motion  shall  be  upon  a  2  clear  days'  notice,  and 
shall  be  set  down  2  clear  days  before  the  first  day  of  the 
sittings  of  ths  Divisional  Court  for  which  the  notice  is 
given  unless  otherwise  ordered.  Rules  of  1  Jan.,  1896, 
1484  (799B);  Rules  of  9  Jan.,  1897,  amended. 

This  Rule  only   applies  to   appeals  from  judgments  or  orders  pro- 
nounced in  the  Weekly  Court. 
See  notes  to  Rule  787. 

Grounds  of     789.   Every  notice  of  motion  or  appeal  to  a  Divisional 
besetou"    Court  shall  set  out  the  grounds  of  the  motion  or  appeal, 
iu notice.    Con.  Rule  790.    Rules  of  1   Jan.,    1896,    1484   (799C); 
Rules  of  9  Jan.,  1897,  amended. 


From 
Judge 
in  Court. 
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The  former  Rule  790,   only  applied  to  motions  for  a  new   trial.  Rules 
Under  the  present  Ritle  it  will  be  necessary  to  set  out  the  grounds  790«  791- 
in  every  notice  of  motion  or  appeal  to  a  Divisional  Court. 

A  notice  of  motion  for  a  new  trial  on  the  ground  of  misdirection, 
or  non-direction,  should  state  how  and  in  what  manner  the  Judge 
misdirected,  or  failed  to  direct,  the  jury:  Pf  differ  v.  Midland  Ry.  Co., 
18  Q.  B.  D.  243;  Murfltt  \.  Smith,  12  P.  D.  116;  Scott  v.  Crerar,  11 
Ont.  541;  Furlong  v.  Reid,  12  P.  R.  201;  see  12  Ont.  607.  Amend- 
ment may  be  allowed  in  a  proper  case,  but  was  refused  in  Furlcny 
v.  Reid. 

79O.  —  (1)  Unless  otherwise  ordered,  if  a  party  who  Abandon- 
serves  a  notice  of  motion  does  not  set  the  motion  down,  he  motion 
shall  be  deemed  to  have  abandoned  the  same,  and  the  op- 
posite party  shall  thereupon  be  entitled  without  an  order 
to  the  costs  of  the  motion.    Con.  Kule  801.    Kules  1  Jan., 
1896,  1485. 


(2)  A  party  who  serves  a  notice  of  motion  may  counter- 
mand  the  same  by  notice  served  on  the  opposite  party,  who  notice. 
shall  thereupon  be  entitled  to  the  costs  of  the  motion. 
New. 

(3)  In  either  of  such  cases  the  costs  may  be  taxed  with-  Costs- 
out  an  order,  upon  the  production  of  the  notice  of  motion 
served,  with  an  affidavit  that  the  motion  was  not  set  down, 

or  of  the  notice  of  countermand  served;  and  if  the  costs 
are  not  paid  within  4  days  from  taxation,  the  party  entitled 
thereto  may  obtain  on  prcecipe  an  order  for  payment  of 
the  same,  on  filing  the  certificate  of  taxation  and  an  affi-     .  . 
davit  of  non-payment  of  the  costs.    New. 

The  former  mode  of  obtaining  the  costs  of  a  motion  not  set  down 
was  to  appear  on  the  Return  day  of  the  motion,  and  ask  for  the 
costs  of  an  abandoned  motion:  Reg.  v.  Armstrong,  13  P.  R.  306.  It 
would  not  seem  to  be  now  proper  to  do  this  in  the  cases  provided 
for  by  this  Rule.  Unless  the  party  in  default  obtains  leave  to  set 
the  case  down,  the  present  Rule  will  apply. 


On  anv  motion  for  a  new  trial  or  bv  wav  of  ap-  £°PZJ?L*  A.AT 

1271.       Rule   791    is  repealed   and   the  following  substituted   therefor: 
(791)  On  any  motion  for  a  new  trial  or  by-way  of  appeal  from  a  judgment 
or  order  of  the  Court  or  a  Judge  of^the  High   Coiirt   or  to   enter   a   different 
judgment,  the  applicant  or   appellant  shall  deliver  to  the  proper   Registrar   a 
copy  of  the  written  opinion  (if  any)  unless  it  has  been  reported,  of  the  Judge 
appealed   from-  and   of  the  judgment  or  order   in   question   on   the  motion    or 
appeal   as  the  same  has  been   settled   or  entered,    before  the  motion   or   appeal 
is  set  down  for  argument  ;  and  in  default,  unless  otherwise  ordered,  the  motion 
or  appeal   shall   be   deemed   to  have   been    abandoned,   and   the  opposite   party 
shall  be  entitled  to  the  costs  thereof. 

to  the  costs  tnereol.    i\  eiv. 
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Rule  792.  Since  this  Pule  it  is  necessary  that  the  judgment  or  order  appealed 
from  be  settled,  though  not  necessarily  issued,  before  the  appeal 
comes  on  for  argument.  The  staying  of  the  entry  of  the  judgment 
will  not  prevent  its  settlement  for  the  purposes  of  this  Rule.  Where 
a  judgment  is  entered  before  the  appeal  therefrom  is  heard,  a  stay  of 
execution  where  necessary  can  be  obtained  under  Rule  827. 

As  to  whether  an  appeal  will  be  quashed  if  this  Rule  has  not  been 
complied  with,  see  Henderson  v.  Rogers,  15  P.  R.  241. 

p°pj.e^  °f,        792.  —  (1)  On  every  motion  for  a  new  trial,  or  by  way 

suonnanci  i  •  /*•  •      i  i  * 

notes  to  be  of  appeal  or  to  enter  a  different  judgment,  where  the  evi- 
on  motions  dence  was  '  at  the-  trial  taken  down  by  a  stenographer,  3 
copies  of  the  evidence,  in  words  at  length,  each  copy  to 
be  certified  as  correct  by  the  stenographer,  shall  be  de- 
livered to  the  proper  Registrar,  at  or  before  the  time  for 
setting  down  the  motion:  Provided  that  if  such  copies 
have  not  then  been  prepared  the  party  making  the  motion 
shall  shew  to  the  officer  setting  down  the  motion,  by 
memorandum  on  the  prcecipe,  signed  and  initialed  by  the 
officer  whose  duty  'it  is  to  procure  such  copies  from  the 
stenographer,  that  the  same  have  been  bespoken,  and  the 
same  shall  be  delivered  to  the  proper  Registrar  before  'the 
argument  of  the  motion.  Con.  Rule  802,  amended. 


(2)  The  party  making  th&  motion  shall  cause  the  record 
and  exhibits  to  be  transmitted^  to  the  Central  Office.  Rule 
1486. 

/ 


^umor  Registrar  is  the  officer  to  whom  the    copies  of    the 
evidence  are  to  be  delivered:  see  Rule  28. 

The  fees  payable  to  stenographers  for  copies  of  evidence  on  appeals 
to  Divisional  Courts  and  County  Courts  are  regulated  by  the  fol- 
lowing Orders  in  Council. 

Order  in  Council  dated  18th  March,  A.D.  1896. 

High  Court     The  Committee  of  Council  advise  that  the  portion  of  the  charges 

Beporters.  for  copies  of  shorthand  notes  of  evidence  at  trials  at  present  payable 

to  the   "  Shorthand   Reporters'   Fund  "   be  abolished,    and   that    the 

fees  payable   and   applicable   to  the  personal   use  "of  the   reporters, 

be  hereafter.  as  follows:  — 

1.  For  single  copies  —  five  cents  per  folio. 

2.  For  copies  required  for  the  Judges  under  Rules  made  or  to  be 
made  in  that  behalf,  and  to  be  furnished  at  the  expense  of  the  part- 
ies,  and  for  one  copy  for  the  party  desiring  to  move  thereon  —  six 
cents  per  folio  of  one  copy  for  all   the  copies  required  of  any  one 
transcription  of  shorthand  notes,  not  exceeding  five  altogether. 

3.  For  any  additional  copies  made  for  the  parties  —  one  and  one- 
half  cents  per  folio  for  each  copy. 

4.  The  charges  aforesaid  shall  be  paid  to  the  reporter  when  and 
as  the  moneys  payable  in  respect  of  such  copies  are  collected,  and  no 
charge  is  to  be  made  for  copies   required  by  the  Attorney-General 
of  Ontario,  or  by  the  Judges  for  their  private  use  and  not  taxable 
to  any  party,  or  for  copies  which  it  is  the  duty  of  the  reporter  to 
supply  without  charge. 


.  Sub-section  2  of  Rule  792  is  repealed  and  the  following  substituted 
for  it  : 

(2)  The  party  making  the  motion  shall  not  be  entitled,  unless  by  leave  of  a 
Judge  or  of  the  Court,  to  set  it  down  until  the  record  and  exhibits  have  been,  and 
it  shall  be  his  duty  to  cause  them  to  be  transmitted  to  the  Central  Office. 
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5.  The  extra  reporters  shall    be  allowed   for  their  own   use,   the  Rule  792. 
same  fees  as  the  regular  reporters,  with  twenty-live  per  cent,  added 
thereto,   to  be  paid  out  of  the  "  Shorthand  Reporters'   Fund." 

6.  The  above  charges  are  to  apply  only  to  cases  entered  for  trial 
after  1st  January,  1896. 

[Local  Masters,  Referees.  Special  Examiners  and  others,  entitled 
to  take  examinations  or  cross-examinations  in  the  High  Court  and 
County  Court  shall,  for  copies  of  such  examinations  or  cross-examin- 
ations, be  entitled  to  the  same  fees  for  copies  of  notes  of  evidence 
at  trials,  as  are  payable  to  the  Official  Shorthand  Reporters,  vide  58 
Viet.  c.  13,  s.  40].  (a). 


Order  in  Council  dated  26th  May,  A.D.  1896.  County 
Upon  the  recommendation  of  the  Honourable  the  Attorney-General, 
the  Committee  of  Council  advise  that  the  Order  in  Council  of  18th 
March.  189(5.  fixing  the  fees  for  copies  of  shorthand  notes  of  evi- 
dence, payable  to  the  Official  Court  Reporters  be  amended  by  striking 
out  the  last  paragraph  thereof  having  reference  to  the  fees  for 
copies  of  evidence  payable  to  Local  Masters,  Referees,  Special  Ex- 
aminers, etc.  (6). 

The  Committee  further  advise  that  the  same  fees  as  are  under 
the  saiil  Order  payable  to  the  Official  Court  Reporters  be  paid 
to  the  Reporters  in  the  County  Courts. 


Order  in  Council  dated  12th  August.  1897. 

Upon  the  recommendation  of  the  Honourable  the  Attorney-Gen- 
eral. the  Committee  of  Council  advise  that  the  same  fees  as  are 

payable  to  the  Official  Court  Reporters,  fur  copies  of  shorthand  notes 
of  evidence  under  Order  in  Council  of  IStli  March.  ISJMi.  lie  paid  to 
the  Official  Reporter  or  other  stenographer  of  the  Master  in  Ordinary, 
for  copies  of  notes  of  evidence  taken  on  any  reference  before  the 
Master  in  Ordinary. 

6.  COUNTY  COURT  APPEALS. 

Appeals  from  County  Courts  are  regulated  by  R.  S.  O.  c.  55,  ss. 
•">(»  to  .~>7.  and  c.  HI.  s.  T."»  (3).  with  which  may  be  compared  Rule  783 
relating  to  High  Court  cases. 

Appeals  from  District  Courts  are  governed  by  the  same  Act,  see 
R.  S.  O.  c.  109,  s.  7,  except  in  some  cases  specially  provided  for, 
such  as  where  a  cause  of  action  in  the  District  Court  of  Thunder 
Bay  and  Rainy  River  is  beyond  the  jurisdiction  of  a  County  Court. 
See  R.  S.  O.  c.  109  s.  15. 

(a)  This  clause  was  afterwards  abrogated  by  the  order  of  26  May, 
which  follows. 


(6)  The  fees  payable  to  Local  Masters.  Referees  and  Special 
Examiners  remain  as  provided  by  Tariff  B.  infra.  By  sec.  175  of 
the  Jud.  Act  power  is  given  to  the  Lieut.-Governor  in  Council  to 
fix  fees  to  be  taken  by  Special  Examiners,  but  no  tariff  under  that 
section  has  as  yet  been  promulgated. 

J.A.—  62 
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Rule  792.        The    above-mentioned   sections,    50   and   51   of    The   County   Courts 
Act  (R.  S.  O.  c.  55),  are  as  follows: — 


Meaning  of 
"party  to  a 
cause  or 
matter," 
and  "ap- 
pellant." 


Appeals  to 
Divisional 
Courts. 


Motion  to 
County 
Court  for 
new  trial 
or  other 
judgment. 

Moving 
for  new 
trial  on 
discovery 
of  new 
evidence. 
Where 
trial  by 
jury- 
Party 
moving 
County 
Court  not 
to  appeal 
to  High 
Court. 


5O.  The  terms  "  party  to  a  cause  or  matter,"  and  "  appellant," 
hereinafter  used,  shall  include  persons  suing  or  being  sued  in 
the  name  of  others,  though  not  mentioned  in  the  record,  and  per- 
sons on  whose  behalf  or  for  whose  benefit  any  action  is  prose- 
cuted or  defended,  as  well  as  parties  named  in  the  record.  R. 
S.  O.  1887,  c.  47,  s.  40. 

51.— (1)  Any  party  to  a  cause  or  matter  in  a  County  Court 
may  appeal  to  a  Divisional  Court  of  the  High  Court  of  Justice 
from  any  judgment  directed  by  a  Judge  of  the  County  Court 
to  be  entered  at  or  after  the  trial  in  any  case  tried  without  a 
jury,  and  also  in  any  case  tried  with  a  jury,  [to  which  sub-sec- 
tion 4  does  not  apply]. 

(2)  Instead   of  appealing  to    a   Divisional   Court   of  the   High 
Court  of  Justice  any  party  may  move  before  the  County  Court 
within  the  first  two  days  of   its  next  quarterly   sittings  to   set 
aside  the  judgment  and  enter    any   other   judgment  upon   any 
ground. 

(3)  A  motion  for  a  new  trial  on  the  ground  of  discovery  of 
new  evidence  or  the  like  shall  be  made  before  the  County  Court. 

(4)  Where  there  has  been  a  trial  with  a  jury  any  motion  for 
a  new   trial,   whether  made    for  that   relief   alone   or   combined 
with,  or  as  an  alternative  for,  any  other  relief,  shall  be  made  to 
the  County  Court. 

(5)  If  a  party   moves  before  a  County   Court  under  sub-sec- 
tion 2  in  a  case  in  which  he  might  have  appealed  to  the  High 
Court,  he  shall  not  be  entitled  to  appeal  from  the  judgment  of 
the    County  Court  to  the  High   Court,   but  the  opposite   party 
shall  be  entitled  to  appeal  therefrom  to  the  High  Court.    58  Viet, 
c.  13,  s.  44  (1);  60  Viet.  c.  15,  Sched.  A.  (69). 

The  above  section  assimilates  County  Court  appeals  to  appeals 
from  the  High  Court  to  the  Court  of  Appeal,  except  that  special 
provision  is  made  for  the  case  where  a  new  trial  is  asked  on 
the  ground  of  discovery  of  new  evidence  or  the  like.  In  such 
a  case  the  motion,  whether  in  a  jury  or  non-jury  case,  must  be  to 
the  County  or  District  Court,  sub-sec.  (3);  and  see  Brown  v.  Car- 
penter, 27  Ont.  412. 

In  other  cases  the  effect  of  the  section  seems  to  be  as  follows:— 

(1)  In  Jury  Cases. — Where  a  new  trial  is  sought,  any  motion  re- 
specting the  judgment,  must  be  to  the  County  or  District  Court 
at  its  quarterly  sittings:  sub-sec.  (4);  see  formerly,  Hunter  v.  Vanstonc, 
6  Ont.  App.  337;  Wilson  v.  Brown,  1  Ont.  App.  181;  Campbell  v.  Prince, 
5  Ont.  App.  330;  Ferguson  v.  McMartin,  11  Ont.  App.  731. 

Where  a  new  trial  is  not  sought,  but  where,  accepting  the  findings 
of  the  jury,  the  appellant  contends  that,  upon  them  or  notwithstand- 
ing them,  judgment  should  be  entered  in  his  favour,  he  may  either 
appeal  to  a  Divisional  Court  or  move  at  the  next  quarterly  sittings 
of  the  County  or  District  Court  to  have  judgment  entered  in  his 
favour. 

(1)  In  Non-jury  Cases. — Whatever  the  ground  of  complaint,  and 
whether  the  right  to  a  new  trial  be  involved  or  not,  a  party  com- 
plaining of  the  judgment  has  the  option  of  appealing  to  the  Divisional 
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Court  of  the  High  Court:   sub-sec.    (1);  or   of  moving  against  theRule  792. 
judgment  at  the  quarterly  sittings  of  the  County  or  District  Court: 
sub-sec.  (2). 

Though  on  an  appeal  to  the  Divisional  Court  a  new  trial  cannot  be 
applied  for,  the  Divisional  Court  instead  of  either  granting  judg- 
ment for  the  appellant  or  dismissing  his  appeal,  may  order  a  new 
trial  where  justice  so  requires:  see  li.  S.  O.  c.  55,  sec.  54,  infra, 
p.  984. 

After  an  appeal  to  a  Divisional  Court,  no  further  appeal  from 
its  decision  lies  to  the  Court  of  Appeal:  McVealrv  v.  Ridler,  17  P. 
R.  353. 

The  Court  formerly  refused  to  entertain  an  appeal  where  the  deci- 
sion turned  wholly  upon  the  evidence,  and  involved  no  point  of  law: 
Fowler  v.  McDonald,  3  U.  C.  Q.  B.  385;  Bradley  \.  Crane,  4  U.  C.  Q. 
B.  122;  Manning  v.  AshaU,  23  U.  C.  Q.  B.  302;  Clark  v.  Hurlburt, 
6  C.  P.  438;  McKinstry  \.  Furby,  24  U.  C.  Q.  B.  176;  Harris  v.  Robin- 
son, 25  U.  C.  Q.  B.  247.  In  such  a  case,  where  the  trial  has  been 
by  jury,  the  remedy  will  ordinarily  be  a  new  trial,  so  that  an  appeal 
will  not  lie  to  a  Divisional  Court.  In  a  non-jury  case,  an  appeal 
will  lie,  but  the  decision  of  the  County  Court  Judge  will  not  be 
interfered  with,  except  upon  the  same  principles  as  are  observed  in 
the  case  of  other  appeals  from  a  Judge  of  first  instance  upon  the 
evidence:  see  notes  to  Rule  783,  supra,  p.  966.  AVhere,  therefore,  the 
Judge  of  the  County  Court  who  has  heard  the  witnesses  finds  in 
favour  of  the  respondent  on  contradictory  evidence,  the  Divisional 
Court  will  not  interfere,  even  though,  if  the  matter  had  come  before 
it  in  the  first  instance,  it  may  think  it  would  have  decided  other- 
wise: Rccs  v.  McKeoicn,  7  Ont.  App.  521.  See  also  cases  referred 
to  in  note  to  sec.  52  of  the  Act,  supra,  p.  46. 

An  appeal  as  to  a  question  of  costs,  where  a  question  of  principle 
is  involved,  has  been  entertained:  Mitchell  v.  Vandusen,  14  Ont.  App. 
517,  in  which,  however,  it  was  pointed  out  as  a  reason  for  entertain- 
ing the  appeal  that  leave  to  appeal  had  been  granted,  (though  sec. 
72  of  the  Jud.  Act  does  not  seem  to  apply  to  such  a  case);  see  also 
McDermid  v.  HcDermid,  15  Ont.  App.  287;  Weaver  v.  Sawyer,  16  Ont. 
App.  422. 

Appeals  from  decision  of  a  County  Conrt  at  its  Quarterly  Appeals 
Sittings.— Under  clause  (5),  a  party  who  might  have,  but  has  not,  from 
appealed  to  a  Divisional  Court  from  the  judgment  at  the  trial,  but^"tty 
has  moved  against  it  at  the  quarterly  sittings  of  the  County  Court,  is  quarterly 
debarred,  if  unsuccessful  on  such  motion,  from  appealing  further  from  sittings. 
the  order  made  upon  it;  but  the  opposite  party  may  appeal. 

No  express  provision  appears  to  be  made  for  an  appeal  by  either  From  judg- 
party  from  the  decision  of  a  Judge  of  the  County  Court  granting  ment  of 
or  refusing  a  new  trial;  but  see  R.  S.  O.  c.  55,  s.  52,  infra,  though ^unty 
semble.  sec.  52  does  not  apply  to  such  a  case:  Weaver  v.  Sawyer,  1(5 granting  or 
Ont.  App.  422,  and  notes,  infra,  p.  981.    Semble,  also  an  order  granting  refusing  a 
a  new  trial  would  not  be  a  final  order  within  that  section,  and  there-  new  tnal- 
fore,  for  that  reason,  would  not  be  appealable  under  it:  see  Canadian 
Pacific  Ry.    v.  Cobban.,  22  S.  C.  R.  132;  Accident,  etc.,  Co.  v.  McLacMan, 
18  S.   C.   R.  627. 

Where  a  naAV  trial  is  desired,  (a)  on  the  ground  of  discovery  of  new 
evidence,  or  (5)  on  any  other  ground,  the  party  complaining  can  not 
appeal  in  the  first  instance  to  a  Divisional  Court:  see  sec.  51,  sub-sees. 
(3)  and  (4),  supra,  and  it  has  been  decided  that  no  appeal  lies  from  the 
decision  of  the  County  Court  upon  a  motion  for  a  new  trial  on  the 
ground  of  discovery  of  new  evidence:  Brown  v.  Carpenter,  27  Ont. 
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Rule  792. 


From  judg- 
ment not 
granting  a 
new  trial, 
but  direct- 
ing judg- 
ment to  be 
entered. 


412,  sfntlle,  by  either  party:  /&.;  and  it  would  seem  to  be  doubtful 
whether  in  any  case  the  order  of  a  County  Court  granting,  or  refus- 
ing, a  new  trial  is  appealable  by  either  party.  Under  the  section  as  it 
was  enacted  iii  58  Viet.  c.  13,  s.  44,  it  was  decided  that  the  opposite 
party  might  appeal:  Cantelon  v.  Thompson,  28  Ont.  396;  but  since  that 
decision  the  Act  has  been  changed  by  the  introduction  of  clause  (4), 
and  of  the  words  in  brackets  in  clause  (1).  These  changes  would 
seem  to  make  the  ratio  decidendi,  in  Brown  v.  Carpenter,  supra,  apply 
to  all  cases  in  which  a  new  trial  is  involved  in  a  motion  against 
the  judgment,  and  to  make  the  decision  of  the  County  Court,  on  the 
question  of  a  new  trial,  final,  unless  an  appeal  lies  under  R.  S.  O. 
c.  55,  s.  52:  see  that  section,  and  notes,  »upra,  and  infra. 

Clause  (1)  is  the  only  provision  of  sec.  51,  giving  any  right  of  appeal 
to  a  Divisional  Court,  to  the  party  complaining  of  the  judgment  at  the 
trial,  and,  by  that  clause,  where  a  new  trial  is  part  of  the  relief 
required  no  such  appeal  is  given.  Clause  (4)  gives  to  the  opposite 
party  the  right  to  appeal  to  a  Divisional  Court  where  he  is  respond- 
ent to,  and  unsuccessful  upon,  a  motion  to  the  County  Court;  but 
only  in  a  case  in  which  his  opponent  might  have  appealed  to  the 
Divisional  Court  instead  of  moving  in  the  County  Court;  and  a 
motion  for  a  new  trial  is  not  such  a  case. 

The  analogy  of  High  Court  cases  under  Rules  782,  783,  fails  in 
this  respect,  as  an  appeal  is  given  by  sec.  76  of  the  Jud.  Act  to  the 
Court  of  Appeal,  in  the  case  of  every  judgment  or  order  of  the  High 
Court  (in  High  Court  cases). 

The  case  may  arise  of  a  motion  being  made  to  the  County  Court 
for  a  new  trial,  or,  to  set  aside  a  judgment,  and  in  the  alternative 
for  a  new  trial,  on  which  the  County  Court  under  Rule  615,  or  other- 
wise, directs  judgment  to  be  entered  for  the  applicant.  In  such  case 
the  opposite  party  should  be  entitled  to  appeal  from  that  decision 
to  a  Divisional  Court,  as  the  order  is  not  merely  for  a  new  trial,  but 
is  a  reversal  of  the  judgment  at  the  trial.  It  seems,  however,  to  be 
doubtful  whether  an  appeal  lies  in  such  case  under  sec.  51.  It  does 
not  seem  to  fall  within  the  exact  terms  of  clause  (5),  as  the  party 
moving  in  the  County  Court  had  not  the  option  of  an  appeal  to  a 
Divisional  Court:  see  clause  (4);  but  possibly  it  may  be  within  clause- 
(1),  as  being  a  judgment  directed  by  a  Judge  of  the  County  Court  to 
be  entered  after  the  trial,  and  the  appeal  of  such  opposite  party  to 
the  Divisional  Court  would  not  be  of  the  kind  described  in  the  dis- 
abling clause  (4).  . 

Staying  Execution.— As  to  stay  of  execution  in  a  County  Court 
case,  pending  an  appeal,  see  Rule  797. 

Power  to  stay  until  an  appeal  can  be  launched  is  given  to  any 
Judge  of  the  County  Court  appealed  from:  Rule  794. 

Setting  Down  Appeals.— Sec  Ride  795,  and  notes. 

Interlocutory  Motions.— No  power  is  given  to  a  Judge  to  dcil 
with  matters  relating  to,  but  not  involving  the  decision  upon,  the 
appeal  as  was  formerly  the  case  under  Jud.  Act,  sec.  54.  when  County 
Court  appeals  were  to  the  Court  of  Appeal.  A  motion  to  strike  out 
or  quash  an  appeal  must  therefore  be  to  the  Divisional  Court:  see 
O'D'onnett  v.  Guinane,  28  Ont.  389. 

A  motion  to  extend  the  time  for  taking  any  step  or  proceeding  in 
the  appeal  would  seem  to  be  proper  under  Rule  353,  to  the  County 
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Court  or  a  Judge,  until  the  papers  have  been  certified  under  sec.  51,  Rule  792. 
and  Rule  793;  but  no  such  motion  can  be  made  to  the  Divisional  Court 
until  the  papers  are  (under  sec.  50)  sent  up  to  it:  see  Gilmor  v.  Mc- 
PJiuil,  16  P.  R.  151;  see  also  Owen  v.  Sprung,  28  Ont.  607;  Wheeler 
v.   Gibbs,  3  S.  C.   R.  374. 

Costs. — Costs  of  the  former  trial  and  of  the  application  are  in 
the  judicial  discretion  of  the  Court:  Rule  1130,  they  are  usually 
ordered  to  follow  the  event  of  the  motion,  even  though  the  Judge 
below  has  ex  mero  moiu  made  an  erroneous  adjudication:  Mills  v.  Ham- 
ilton Street  Ry.  Co.,  17  P.  R.  74;  Eddy  v.  Ottawa,  etc.,  31  U.  C.  Q.  B. 
569,  576;  but  see  Harris  v.  Robinson,  25  TJ.  C.  Q.  B.  247;  and  though 
the  Court  has  no  jurisdiction  to  hear  the  appeal:  Cole  v.  Hall-idnii. 
33  C.  L.  J.  120;  S.  C.,  sub  nom.,  due  v.  Hallid'ay,  17  C.  L.  T.  53; 
and  see  Teskey  v.  Neil,  15  P.  R.  244;  but  they  may  be  ordered  to 
abide  the  result  of  a  new  trial,  or  the  applicant,  though  successful, 
may  be  ordered  to  pay  them  as  a  condition  of  getting  a  new  trial. 

Section  52  of  The  County  Courts  Act  is  as  follows: — 

52.— (1)  An  appeal  shall  also  lie  to  a  Divisional   Court  of  the  Appeals 
High  Court  of  Justice,  at  the  instance  of  any  party  to  »a  cause  f*'om  de- 
or  matter,  (a)  from  every  decision  made  by  a  Judge  of  a  County  ju<3ge- 
Court   under    any    of   the    powers    conferred    upon    him    by   any 
Rules  of  Court  or  any  statute,  unless  provision  is  therein  made 
to  the   contrary;  and  from   every   decision  or   order  made  by  a 
Judge  of  a   County  Court  sitting   in    Chambers   under   the  pro- 
visions   of    the    law    relating    to    interpleader    proceedings,    the 
examination   of   debtors,    attachment   of    debts    and   proceedings 
against  garnishees;   and  from  every   decision   or  order  made   in 
any  cause  or  matter  disposing  of  any  right  or  claim,  (b)  provided 
always  that  the  decision  or  order  is  in  its  nature  final  and   not 
merely  interlocutory.    R.   S.  O.  1887,  c.  47,  s.  42;  58  Viet.  c.  13, 
s.  44  (2);  59  Viet.  c.  18,  Sched.  (48);  c.  19,  s.  14. 

(2)  This  section  shall  not  apply  where  jurisdiction  is  given  to 
the  Judge  of  the  County  Court  as  persona*  cksignata,  56  Viet. 
c.  13,  s.  6. 

Prior  to  45  Viet.  c.  6,  there  could  be  no  appeal  from  a  County 
Court  in  garnishee  proceedings:  Sato  v.  Hubbard,  6  Ont.  App.  546. 

This  section  does  not  apply  to  cases  coming  under  sec.  51,  supra: 
Weaver  v.  Saicyer,  16  Ont.  App.  422. 

(a)  "  Party  to  a  cause  or  matter."    As  to  the  meaning   of  these 
words,  see  sec.  50,  supra,  p.  978,  and  sec.  2  (8)  of  the  Jud.  Act,  aiso 
Henderson  v.  Rogers,  15  P.  R.  241. 

(b)  "  Right  or  claim."    The  right  or  claim  referred  to  is  that  which 
forms  the  subject  of  the  action,  not  the  right  to  take  any  particular 
piece  of  procedure  in  the  course  of  the  action:  McPherson  v.  Wilson, 
13  P.   R.  at   p.   340. 

The  proviso  at  the  end  of  sub-section  (1)  governs  the  whole  sub- 
section, so  that,  in  interpleader  and  garnishee  matters,  and  the  other 
proceedings  specified,  an  appeal  does  not  lie  unless  the  order  appealed 
from  is  in  its  nature  final:  Hunter  v.  Hunter,  18  C.  L.  T.  114. 

Final  cr  Interlocutory  Order. — The  question  as  to  when  an 
order  is  final,  and  when  interlocutory,  has  arisen  under  various  Acts, 
and  may  be  answered  differently  under  each,  according  to  the  inten- 
tion of  the  enactment. 


982  CONSOLIDATED   RULES. 

Rule  792.  For  the  purpose  of  determining  the  time  for  appealing  under 
English  (1883)  R.  867,  a  final  order  is  one  made  on  such  an  applica- 
tion or  proceeding  that,  for  whichever  side  the  decision  is  given,  it 
will,  if  it  stands,  finally  determine  the  matter  in  litigation:  Salaman 
v.  Warner,  1891,  1  Q.  B.  734;  Standard  Discount  Co.  v.  LeG-range,  3 

C.  P.  D.  67,  71.     It  is  manifest  that  for  determining  under  the  Eng- 
lish  Rule  the  period  within   which  an  appeal  must  be  brought,  an 
order  which  involves  further  proceedings  before  the  matter  in  dispute 
can  be  determined,  though  it  may  finally  determine  a  right    between 
the  parties,  may  properly  be  an  interlocutory  order.    An  appeal  in 
such  case  should  be  brought  within  the  shorter  time  named  in  the 
Rule,   applicable  in  the  case   of  interlocutory  orders,    so  that   the 
further  proceedings  may  not  be  delayed. 

For  the  same  purpose  an  interlocutory  order  includes  an  order  for 
working  out  the  rights  given  by  a  final  judgment,  e.g.,  an  order  set- 
ting off  costs  subject  to  a  solicitor's  lien:  Blakey  v.  Latham,  43  Ch. 

D.  23. 

See  also  notes  to  sec.  73  of  the  Jud.  Act,  supra,  p.  119. 

An  order  interlocutory  under  the  above  English  Rule  is  not  neces- 
sarily interlocutory  under  the  above  section  52;  see  Rural  Hun.  of 
Morris  v.  London  &  Canadian,  etc.,  Co.,  19  S.  C.  R.  at  p.  442. 

An  order  has  been  considered  final  because  there  remains  nothing 
further  to  be  done  under  it:  Re  D.  A.  Jones  Co.,  19  Ont.  App.  63;  and 
thus  an  order  to  sign  judgment  (under  former  Rule  739),  was  con- 
sidered not  final,  and  therefore  not  appealable  under  the  Supreme 
Court  Act  (R.  S.  C.  c.  135,  ss.  24  to  28).  Such  an  order  would, 
however,  seem  to  be  final  within  above  section  52:  see  Nelson  v. 
Thorner,  11  Ont.  App.  616;  Collins  v.  Hickok,  /&.,  620;  Bank  of  Min- 
nesota v.  Page,  14  Ont.  App.  347,  though  if  judgment  were  denied  to 
the  plaintiff  on  such  a  motion,  the  matter  in  litigation  would  not  have 
been  determined,  and  an  appeal  would  thus  be  excluded,  if  the  rule 
in  Salaman  v.  Warner,  supra,  were  applied.  (The  decision  on  an  appli- 
cation under  the  present  Rule  603,  which  takes  the  place  of  former 
Rule  739,  would  seem  now  beyond  doubt  to  be  appealable,  as.  under  it, 
an  order  to  sign  judgment  is  not  what  is  obtained,  but  a  final  judg- 
ment in  the  action). 

In  view  of  the  cases  in  which  appeals  have  been  entertained  under 
sec.  52  it  would  seem  that  a  "  decision  or  order  in  its  nature  final 
and  not  interlocutory  "  within  the  meaning  of  the  section,  is  a  deci- 
sion or  order,  whether  before,  or  after,  or  by.  the  final  judgment, 
(other  than  a  judgment  or  order  to  which  sec.  51  applies),  by  which 
the  status  of  the  parties  is  determined  with  respect  to  the  matter  in 
dispute,  but  it  is  not  essential  that  nothing  further  has  to  be  done  to 
work  out  the  rights  thus  determined,  nor  that  the  decision,  had  it 
been  in  respondent's  favour,  would  necessarily  end  the  matters  in 
dispute:  see  cases  infra  and  Standard  Discount  Co.  v.  LeG-range,  3  f. 
P.  D.  67,  71;  Rural  Hun.  of  Morris  v.  London  d-  Can.  L.  rf.  A.  Co.,  19  R. 
C.  R.  434;  Baptist  v.  Baptist,  21  S.  C.  R.  425;  but  see  mmter  v. 
Hunter.  18  C.  L.  T.  114. 

Judgments  and  Orders   Appealable: — 

Appeals  have  boon  entertained  in  the  following  cases:— From  a 
judgment  in  n  partition  matter  under  R.  S.  O.  c.  123:  Fitnirx* 
v.  Mitrlicll.  3  Ont.  App.  510;  an  order  or  judgment  disposing  of  nn 
is<?ne  directed  in  a  gnrnishing  matter:  Henderson  v.  Rogers,  15  P.  R. 
241:  or  in  interpleader  proceedings:  FccJian  v.  Bank  of  Toronto,  10  C. 
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P.  32  see  also  "Whiting  v.  Hovey,  12  Ont.  App.  119;  Rural  M\un.  Rule  792. 
of  Morris  v.  London  and  Canadian,  etc.,  19  S.  C.  R.  at  p.  442; 
a  judgment  on  a  special  case:  Osier  v.  Muter,  19  Ont.  App.  94;  Re 
Shaver  v.  Hart,  31  IT.  C.  Q.  B.  603;  an  order  refusing  to  set  aside  a 
judgment  for  partition  under  The  Partition  Act:  Jenking  v.  Jenking,  11 
Ont.  App.  92;  an  order  for  judgment  under  former  Rule  739  (now 
603):  Nelson  v.  Thorner,  11  Ont.  App.  616;  Collins  v.  Hickok,  Ib.  620; 
Bank  of  Minnesota  v.  Page,  14  Ont.  App.  347;  Sydenham  v.  Williams, 
Divisional  Court,  16th  January,  1897;  an  order  imposing  terms  on  a 
defendant  as  a  condition  of  giving  him  leave  to  defend:  McVicar  v. 
McLaughlin,  16  P.  R.  450;  an  order  (made  at  the  instance  of  a  con- 
testing creditor,  under  The  Creditors'  Relief  Act),  setting  aside  a 
judgment  and  execution:  BowermatK  v.  Phillips,  15  Out.  App.  679; 
Molson's  Bank  v.  McMeekin,  Ib.  535;  an  order  allowing  or  refusing  to 
allow  execution  to  issue  on  a  judgment:  Mason  v.  Johnston,  20  Ont. 
App.  412;  McMahon  v.  Spencer,  13  Ont.  App.  430;  an  order  in  pro- 
ceedings under  The  Joint  Stock  Companies  Winding-up  Act  (R.  S.  O. 
c.  222),  approving  of  a  sale,  by  the  liquidator,  of  the  assets  of  a 
company  en  bloc,  and  making  certain  provisions  for  distributing  the 
purchase  money:  R&  D\  A.  Jones  Co.,  19  Ont.  App.  63;  an  order 
for  the  examination  of  the  wife  of  a  judgment  debtor  under  Rule 
903,  as  a  person  to  whom  the  judgment  debtor  had  made  a  transfer 
of  his  property:  Goodeve  v.  White,  15  P.  R.  433;  an  order  for  the 
committal  of  a  judgment  debtor  under  Rule  907  for  unsatisfactory 
answers  on  his  examination  as  a  judgment  debtor:  Baby  v.  Ross,  14 
P.  R.  440;  and  see  Re  Anderson  v.  Tanstone,  16  P.  R.  at  p.  246. 

An  order  respecting  the  person  having  the  right  to  continue  an 
action  after  the  death  of  the  plaintiff  would  also  seem  to  be  final 
within  the  meaning  of  the  section:  see  Baptist  v.  Baptist,  21  S.  C. 
R.  425.  So  also  a  judgment  or  order  made  otherwise  than  at  the 
trial  determining  a  right  and  providing  for  the  proceedings  for  work- 
ing it  out:  e.g.,  by  taking  an  account,  though  such  an  order  may  not 
be  final  for  some  purposes:  see  The  Queen  v.  Clark,  21  S.  C.  R.  656; 
Re  Alexander,  1892,  1  Q.  B.  216;  and  an  order  perpetually  restrain- 
ing plaintiff  from  proceeding  with  an  action  (which  is  not  a  final 
order  within  The  Supreme  and  Exchequer  Court  Act):  Maritime  Bank  v. 
Steicart,  20  S.  C.  R.  105. 

Judgments  and  Orders  not  Appealable: — 

Appeals  have  not  been  entertained  in  the  following  cases,  as  being 
from  orders  not  in  their  nature  final: — From  an  order  setting  aside  a 
judgment  and  letting  defendant  in  to  defend:  Schrooder  v.  Rooney,  11 
Ont.  App.  673;  O'Donnell  v.  Ouinane,  28  Ont.  389  (but  in  McVicar  v. 
McLaughlin.  16  P.  R.  450,  an  appeal  was  entertained  from  an  order 
setting  aside  a  judgment  under  Rule  603.  in  regard  to  the  terms 
imposed  upon  defendant  as  a  condition  of  being  let  in  to  defend); 
from  an  order  dismissing  a  motion  for  judgment  under  Rule  603: 
Fisken  v.  Stewart,  17  C.  L.  T.  82;  see  Rural  Mun.  of  Morris  v.  London 
&  Can.  L.  &.  A.  Co.,  19  S.  C.  R.  434;  an  order  enlarging  until  after  a 
named  event,  a  motion  to  dismiss  an  action  for  want  of  prosecution: 
Slater  v.  Mader,  17  C.  L.  T.  82;  an  order  striking  out  a  jury  notice: 
McPlierson  v.  Wilson,  13  P.  R.  339;  an  interpleader  order  directing  an 
issue:  Hunter  v.  Hunter,  18  C.  L.  T.  114:  an  order  on  an  application  to 
amend:  Branigan  v.  Stinson,  10  U.  C.  Q.  B.  403;  and  see  Anglm  v. 
Kingston,  16  TJ.  C.  Q.  B.  121;  the  decision  of  a  Judge  as  to  the  right 
to  begin:  Hastings  v.  Earnest,  7  U.  C.  Q.  B.  520. 
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Rule  792. 


Appeal 
after 
judgment 
signed. 


Order  of 
Divisional 
Court on 
appeal. 


Pleadings, 
etc.,  to  be 
certified. 


Certifying 
proceed- 
ings under 
s.  52. 


An  appeal  will  not  lie  from  a  judgment  or  order  pronounced  in  a 
matter  in  which  the  Court  below  had  no  jurisdiction:  Teskey  v.  Neil, 
15  P.  R.  244. 

Where  the  Judge  is  persona  designata. — In  such  case  It.  S. 
O.  c.  76,  s.  0,  applies,  which  provides  that  there  shall  be  no  appeal 
from  the  order  of  a  Judge  so  made,  unless  an  appeal  is  expressly 
authorized  by  the  Statute  giving  the  jurisdiction;  see  Re  Toronto  H. 
&  B.  Ry.  Co.,  17  P.  R.  199. 

The  remaining  sees,  of  The  County  Courts  Act,  relating  to  appeals. 
viz.:  sec.  53-57  are  as  follows: — 

53.  An  appeal  may  be  had  from  any  appealable  decision  of 
a  County  Court  Judge,   notwithstanding  judgment  has  been 
signed  thereon.     R.  S.  O.  1887,  c.  47,  s.  43.  part;  58  V.  c.  13, 
s.  44  (3). 

Formerly  there  could  be  no  appeal  after  judgment  entered:  Murphy 
v.  Northern  Ry.  Co.,  13  C.  P.  32;  Duffll  v.  Dickinson.  14  C.  P.  142; 
Wood  v.  Grand  Tnmk  Ry.  Co.,  16  C.  P.  275. 

54.  On  an  appeal  the  Divisional  Court  may  set  aside  any 
judgment  which  may  have  been  directed  to  be  entered  or  may 
have  been  signed,  and  direct  any  other  judgment  to  be  entered 
or  direct  a  new  trial  to  be  had,  and  make  any  other  order  as 
to  such  Court  may  appear  requisite  and  just.     58  V.  c.  13, 
s.  44  (4). 

See  notes  to  sec.  51,  supra,  p.  979. 

A  respondent,  the  plaintiff  in  the  action,  who  has  recovered  part 
only  of  his  claim,  cannot,  on  an  appeal  by  defendant,  without  a  cross- 
appeal,  obtain  judgment  for  the  whole  of  his  claim:  Spears  v.  Hani- 
den,  17  C.  L.  T.  84;  but  see  Toronto  Junction  v.  Christie,  25  S.  C.  R. 
551,  and  formerly  Hutson  v.  ValUers,  19  Ont.  App.  154. 

55.  The  Judge  shall,  at  the  request  of  the  appellant,  certify 
under  his   hand  to  the  proper  officer  of  the  High  Court  the 
pleadings  in  the  cause,  and  all  motions,  rules   or  orders  made, 
granted  or  refused  therein,  together  with  the  Judge's  charge 
and  the  judgment  or  decision  on  the  same,  and,  where  a  trial 
has  been  had,  the  evidence  and  all  objections  and  exceptions 
thereto,  and  all  other  papers  in  the  cause  affecting  the  ques- 
tions raised  by  the  appeal.     R.  S.  O.  1887,  c.  47,  s.  51,  part; 
58  V.  c.  13,  s.  44  (5). 

56.  In  appeals  under  section  52,  the  Judge  shall  only  lie 
required    under   the   next    preceding    section    to    certify    the 
motions,  rules,  orders,  affidavits,  evidence,  and  other  materials, 
necessary  for  the  full  understanding  of  the  matter  in  appeal, 
together  with  his  judgment  or  decision  on  the  same.    R.  S.  O. 
1887,  c.  47,  s.  45. 

See  Rule  793  and  notes,  infra,  p.  985. 

It  has  been  held  that  the  appeal  will  not  be  heard  if  the  papers  are 
not  all  sent  up:  Morse  v.  Thompson,  19  C.  P.  94;  see  also  Baby  v.  Ross, 
14  P.  R.  440;  and  until  they  are  sent  up  an  appeal  is  not  lodged  m 
the  Divisional  Court:  see  dilmor  v.  McPhail,  16  P.  R.  151. 

The  certifying  of  the  papers  may  be  compelled  by  mandamus  where 
the  Judge  lias  been  applied  to,  and  has  refused  to  certify,  and  the 
right  to  appeal  still  exists:  see  Reg.  v.  Wells,  17  U.  C.  Q.  B.  545; 
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Re  Kcenahan  \.  Preston,  21  U.  C.  Q.  B.  4G1;  Orr  v.  Barrett,'  9  C.  L.  Rule  793 
T.   72. 

57.  The  appeal  shall  be  set  down  for  argument  at  the  first  Setting 
sittings  of  a  Divisional  Court  of  the  High  Court  of  Justice  down 
which  commences  after  the  expiration  of  one  month  from  the  appeals, 
judgment,  order  or  decision  complained  of,  and  the  Divisional 
Court  shall  give  such  order  or  direction  to  the  Court  below, 
touching  the  judgment  to  be  given  in  the  matter,  as  the  law 
requires;   and  shall   also  award  costs  to   either  party  in   its  Costs, 
discretion,  which  costs  shall  be  certified  to  and  form  part  of 
the  judgment  of  the  Court  below;   and  upon  receipt  of  the 
order,  direction  and  certificate,  the  Court  below  shall  proceed 
in   accordance  therewith.     R.   S.   O.  1887.  c.  47,  s.  52.  part; 
58  V.  c.  13,  s.  44  (6). 

See  Rule  795. 

793. — (1)  In  appeals  from  County  Courts,  the  plead-  Papers  to 
ings,  motions,  orders  and  other  papers  to  be  certified  to  the 
proper  officer  of  the  High  Court  under  section  51  (x)  of  the 
Act  respecting  County  Courts,  shall  include: 

(a)  The  original  pleadings; 

(&)  Notices  of  motion,  and  orders  affecting  questions 
raised  by  the  appeal ; 

(c)  The  judgments  or  orders  appealed  from  and  the 

written  opinion  or  decision  of  the  Judge; 

also  where  a  trial  has  been  had 

(d)  The  Judge's  notes,   or,  where  the  evidence  has 

been  taken  by  a  stenographer,  his  notes,  of  the 
evidence  and  of  any  objections  and  exceptions 
thereto,  and  of  the  rejection  of  any  evidence, 
and  of  the  Judge's  charge. 

(e)  The  exhibits  put  in  at  the  'trial. 

(2)  The  said  papers  shall  be  fastened  together  and  trans- 
mitted to  the  Central  Office  and  the  same  shall  be  returned 
to  the  County  Court  when  the  appeal  is  disposed  of. 

(3)  It  shall  not  be 'necessary  to  certify  or  transmit  the 
evidence  or  the  objections  or  exceptions  thereto,  where  the 
appeal  is  from  a  judgment  or  decision  upon  'the  pleadings, 
or  upon  a  motion  not  founded  upon  the  evidence.     See 
Rules  1  Jan.,  1896,  1489  (835). 

(x)  Now  R.  S.  O.  c.  55,  s.  55. 

Where  the  appeal  is  brought  under  s.  52,  see  s.  56,  supra,  as  to  the 
papers  to  be  certified. 
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794,  795. 
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below. 


Setting 
down. 


3l 


It  is  not  a  valid  objection  to  an  appeal  that  the  Judge  has  not 
expressed  in  his  certificate  that  the  proceedings  are  certified  "  to  the 
proper  officer  of  the  High  Court  ":  see  Baby  v.  Ross,  14  P.  R.  440. 

Formerly  the  Court  would  not  ordinarily  quash  or  dismiss  an  appeal 
because  the  judgment  appealed  from  had  not  been  drawn  up:  see 
Henderson  v.  Rogers,  15  P.  R.  241,  but  the  Rule  now  explicitly  requires 
that  the  formal  judgment  shall  be  among  the  proceedings  to  be 
certified. 

794.  Subject  to  the  next  following  Kule,  any  Judge 
of  the  County  Court  appealed  from,  may,  upon  application 
to  him,  stay  proceedings  in  the  action  to  enable  the  appeal 
to  be  brought  upon  such  terms  and  for  such  time  as  may 
seem  just.  Kules  of  1  Jan.,  1896,  1489  (836). 

See  also  Rule  797,  and  Cotton  v.  Corly,  5  U.  C.  L.  J.  67. 

"795.  The  appeal  shall  be  set  down  to  be  heard  at 
latest  2  clear  days  "before  the  first  sittings  of  a  Divisional 
Court,  which  commences  after  the  expiration  of  30  days 
from  the  decision  complained  of,  and,  where  the  motion  or 
appeal  is  founded  upon  the  evidence  at  or  before  the  time 
of  setting  down,  the  appellant  shall  deliver  to  the  proper 
officer  2  copies  of  the  evidence  certified  as  correct  for  the 
use  of  the  Judges.  Eules  of  1  Jan.,  1896,  1489  (837), 
amended. 

Taken  from  App.  O.  41. 

R.  S.  O.  c.  55,  s.  57,  is  similar,  but  names  "  one  month  "  instead  of 
"  30  days."  It  is  presumed  that  the  provision  of  this  Rule  will 
prevail  over  the  Statute,  as  the  Rule  was  passed  to  vary  the 
Statute,  58  V.  c.  13,  s.  44  (6),  upon  which  sec.  57  of  R.  S.  O.  c.  55, 
was  based,  and  the  Rev.  Stat.  is  not  to  be  considered  as  a  new  law 
(60  V.  c.  3,  s.  9),  but  as  a  consolidation  of  the  former  Act  which  fixed 
the  time  subject  to  Rules  of  Court. 

Sunday  is  not  reckoned  in  the  thirty  days  when  it  is  the 
first  day:  Cooper  v.  Dixon,  3  C.  L.  T.  198  (sed  quaere);  nor  where  it  is 
the  last  day:  see  Rule  345. 

The  fact  that  a  stay  of  proceedings  has  been  granted  by  the  County 
Court  Judge  under  Rule  794  for  a  time  extending  beyond  the  com- 
mencement of  the  sittings  at  which  the  appeal  should  be  set  down 
under  this  Rule  does  not  absolve  the  appellant  from  the  necessity  of 
complying  with  this  Rule:  Paul  \.  Rutlidgc,  16  P.  R.  140;  it  is  pre- 
sumed that  an  extension  of  the  time  may  be  obtained  under  Rule  353: 
s<v  note  on  pp.  980-1;  but  the  appellate  Court  cannot  either  dismiss 
the  appeal  or  extend  the  time  for  appealing  until  the  papers  arc 
actually  sent  up:  see  Gilmor  v.  McPhail,  76.  151. 

Where  notice  of  hearing  is  given  under  Rule  796,  but  the  case  is 
not  set  down,  it  seems  to  be  doubtful  whether  Rule  790  applies. 
If  it  does  not  an  application  for  the  dismissal  of  the  appeal  or  the 
ct>sts  of  an  abandoned  appeal  may  be  made  to  the  Divisional  Court  on 
the  return  day  named  in  the  notice  of  hearing:  see  notes  to  Rule  34X, 
supra,  p.  527,  and  O'Donnell  v.  Guinane,  28  Ont.  389. 
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TOG.     The  appellant  shall,  at  least  7  days  before  the 

•     •  -i'ii  I'll  i  i  o'. 

sittings  at  which  the  appeal  is  to  be  heard,  serve  the  respon-  Notice  of 
dent  with  notice  of  hearing  and  the  reasons  of  appeal,  hearing. 
Rules  of  1  Jan.,  1896,  1489  (845),  amended.  /  ^  l 

As  to  an  extension  of  the  time,  see  note  to  Rule  795,  and  on  pp. 
980-1. 

Where  notice  is  not  given  within  the  time  limited,  or  any  extension 
thereof,  an  appeal  is  not  instituted. 

There  appears  to  be  no  provision  requiring  the  respondent  to  serve 
reasons  against  the  appeal. 

TOT.  Where  notice  of  hearing  of  the  appeal  has  been 
given  and  the  appeal  has  been  set  down  to  be  heard,  and 
notice  thereof  signed  by  one  of  the  Registrars  of  the  High 
Court  has  been  given  to  the  sheriff  where  execution  is  in 
his  hands,  the  execution  of  the  judgment  or  order  appealed 
from  shall  be  stayed  pending  the  appeal,  unless  otherwise 
ordered  by  the  Divisional  Court  or  a  Judge  of  the  High 
Court,  or  by  a  Judge  of  the  County  Court  appealed  from; 
and  the  order  may  be  on  such  terms  as  the  Court  or  Judge 
applied  to  thinks  fit.  Rules  of  1  Jan.,  1896,  1489  (838), 
amended.  (See  58  V.  c.  13,  s.  8.) 

See  also  Rule  794.  under  which  a  County  Court  Judge  may  stay 
proceedings  to  enable  the  appeal  to  be  brought. 

7.  APPEALS  TO  THE  '  COURT  OF  APPEAL. 

A  suitor  dissatisfied  with  the  judgment  of  the  High  Court  may, 
subject  to  the  provisions  of  the  Jud.  Act,  ss.  72  et  seq.,  supra,  appeal 
therefrom  to  the  Court  of  Appeal,  or,  by  consent  of  all  parties,  he 
may  appeal  directly  to  the  Supreme  Court  of  Canada:  R.  S.  C.  c.  135, 
s.  26  (2);  or,  by  leave  of  the  Supreme  Court,  he  may  also  appeal 
directly  to  that  Court,  where  the  judgment  or  order  to  be  appealed 
from  is  pronounced  in  any  action,  cause  or  matter,  or  other  judicial 
proceeding,  in  the  nature  of  a  suit  or  proceeding  in  equity;  or  in 
other  cases,  when  the  judgment  is  a  final  judgment:  II).,  s.  26  (3) 
Cass.  S.  C.  Pr.,  19,  20;  but  to  obtain  such  leave  special  circumstances 
must  be  shewn:  II).,  Schultz  v.  Wood,  6  S.  C.  R.  585;  Bank  of  B.  N.  A.  v. 
Walker,  Cass.  Dig.  382;  Sewell  v.  British  Columbia  Towing  Co.,  IT).,  381; 
Moffat  v.  The  Merchants  Bank,  11  S.  C.  R.  46;  Cass.  Dig.  382; 
Lanytry  v.  Dumoulin,  Ib.;  Kyle  v.  Canada  Company,  15  S.  C.  R.  188; 
Hislop  v.  HcGillivray,  II). 

The  Rules  regulating  appeals  from  the  High  Court  to  the  Court  of 
Appeal  apply,  so  far  as  appropriate,  to  appeals  from  the  Drainage 
Referee:  Re  Raleigh,  18  P.  R.  73. 

TO8.    An  appeal  to  the  Court  of  Appeal  shall  be  a  step  Appeal  to 
in  the  cause  or  matter  'in  which  the  judgment  or  order  cause,  and1 
complained  of  was  given,  and  shall  be  upon  a  case  to  be  stated 
stated  by  the  parties  or  in  the  event  of  difference,  to  be     / 
settled  by  the  Court  appealed  from,  or  a  Judge  thereof, 
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Rule  799.  an(j  such  case  sna;Q  set  forth  the  judgment,  order  or  decision 
complained  of,  and  so  much  of  the  pleadings,  evidence  and 
other  documents  as  may'  be  necessary  to  raise  the  question 
for  the  decision  of  the  Court  of  Appeal.  New.  See  Con. 
Eule  813  and  Eules  of  1  January,  1896,  1488  (813). 

The  formal  judgment  as  drawn  up  must  be  included  in  the  appeal 
book.  That  is  the  subject  of  the  appeal,  and  not  the  reasons  upon 
which  it  is  founded:  Thompson  v.  RoMnson,  16  Ont.  App.  at  p.  184. 

Documents  not  proved  or  produced  at  the  trial  cannot  be  relied  on, 
or  made  part  of  the  case  in  appeal:  Lionais  v.  Molson,  10  S.  C.  R.  527. 

See  also  Rule  806  and  notes. 

799 (1)  The  appeal  shall  be  commenced  by  a  notice 

of  intention  to  appeal  according  to  Form 'No.  68. 

(2)  The  notice  shall  be  filed  in  the  office  in  which  the 
proceedings  were  commenced,  and  shall  be  served  upon  the 
parties  affected  by  the  appeal  within  one  month  after  the 
date  of  the  judgment,  order  or  decision  complained  'of,  or 
within  such  further  time  as  the  Court  of  Appeal  or  a  Judge 
thereof  may  allow.  New.  See  5dV.  c.  12,  s.  7a(l). 

The  date  of  a  judgment  or  order  is  the  day  on  which  it  was  pro- 
nounced: see  Rule  629. 

Vacation  is  not  to  be  reckoned  in  the  month:  Rule  352  (e). 

The  notice,  Form  68,  is  entitled  in  the  High  Court,  but  it  is 
also  the  "  commencement  "  of  the  appeal,  and  all  subsequent  pro- 
ceedings should  be  entitled  in  the  Court  of  Appeal.  Formerly  the 
appeal  was  not  initiated  by  a  notice  under  R.  S.  O.  1887,  c.  44,  s.  71, 
nor  until  security  was  given:  see  Smith  v.  Smith,  11  P.  R.  6;  Donovan 
v.  Haldane,  14  P.  R.  106. 

The  retainer  of  a  solicitor  continues  after  judgment,  so  as  to  make 
service  of  notice  of  appeal  on  him  good  service  on  the  client,  until 
the  client  takes  proper  steps  to  inform  his  opponent  that  he  has  with- 
drawn his  authority:  De  la  Pole  v.  Dick,  29  Ch.  D.  351. 

The  notice  of  appeal  must  be  a  formal  notice;  the  mere  communi- 
cation, verbal  or  otherwise,  by  an  unsuccessful  party  to  his  opponent 
of  his  intention  to  appeal  is  not  sufficient  notice  of  appeal:  In  re 
liltjthe  v.  Young,  13  Ch.  D.  416;  Re  New  Callao  Co.,  22  Ch.  D.  484;  see 
Kcttleu-ell  v.  Watson,  W.  N.  1883,  102. 

Service  of  the  notice  is  now  to  be  upon  all  parties  "  affected  by  the 
appeal."  It  would,  therefore,  seem  to  be  necessary  for  a  defendant 
appealing  to  serve  any  co-defendant  or  third  party  against  whom  he 
claims  relief  over,  and  probably  all  against  whom  the  plaintiff,  in 
case  the  appeal  is  successful,  can  claim  any  relief  different  from  that 
which  the  judgment  already  gives  him:  see  formerly  Freed  v.  On:  6 
Ont.  App.  690,  not  followed  in  Johnston  v.  Petrolia,  17  P.  R.  332;  Re 
Salmon,  42  Ch.  D.  351;  see  also  Rules  811  and  813  and  notes. 

Where  a  plaintiff  appeals,  third  parties  are  apparently,  under  the 
corresponding  English  Rule,  not  "directly  affected  by  the  appeal": 
Re  Salmon,  42  Ch.  D.  351,  but  qtiare  whether  they  are  not  "  affected 
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by   the  appeal,"   within   the   above  Rule   799;   but  see   O'Sullivan  y.  Rules 
Lake,  12  P    R.  550.  800,  801. 

The  language  of  this  section  is  very  similar  to  that  of  Coil.  Stat. 
U.  C.  c.  13,  s.  25,  under  which  it  was  held,  that  the  mere  statement 
of  an  unexplained  oversight  on  the  part  of  a  solicitor,  was  an  in- 
sufficient ground  for  extending  the  time  for  giving  notice  of  appeal, 
though  it  might  be  otherwise  if  an  important  question  of  law  were 
involved,  as  to  which  there  was  a  conflict  between  the  Courts: 
Gordon,  v.  Great  Western  Ry.,  6  P.  R.  300. 

AVhere  the  notice  was  served  on  the  last  day  after  office  hours,  the  Notice, 
notice   was    allowed,    but   the    Court    doubted    whether    the   section  when 
requiring  notice  applied  in  that  particular  case:  Rose  v.  Hlckey,  1  P.  be°erved° 
R.  390;  and  where  notice  had  been   served  in  due  time  on  the  re-  after 
spondent,  but,  through  the  negligence  of  a  clerk  of  the  appellant's  t'1116  has 
solicitor,  notice  had  not  been  served  on  the  Registrar  of  the  Court  eapse  ' 
appealed  from  (which  was  then  necessary),  notice  was  allowed  to  be 
served  on  payment  of  costs:  Re  Laws,  9  P.  R.  72;  and  see  Re  Crosby, 
Munns  v.  Burn,  34  Ch.  D.  6(54;  and  where  notice  had  been  given,  but 
the  appeal  was  not  set  down  in  time,   but  security  had  been  given 
for  a  large  part  of  the  debt  and  costs,  leave  to  prosecute  the  appeal 
was  given  on  terms:  D'lvry  v.   The  World,  17  P.  R.  543;  but  where 
nothing  was  done  within  the-  time,  and  no  sufficient  special  circum- 
stances  were  shewn,   leave   was   refused:   Miller  v.   Broicn,  9  P.   R. 
542.     In  England  a  delay  of  three  days  beyond  the  prescribed  time 
in  delivering  notice  to  the  officer   has  been  held   fatal  to  the  right 
of  appeal:  Ex  parte  Lamb,  45  L.  T.  039,  and  see  Ex  parte  Lyon,  il). 
768;  Re  Blyth  &  Young,  13   Ch.   D.   41(5;   and  Wright  v.  Leys,   10  P. 
R.   354. 

See  also  the  cases  relating  to  applications  for  leave  to  appeal  in 
notes  to  Rule  353. 

The  service  of  notice  as  required  by  the  Statute  is  not  a  condition  Notice  of 
precedent  to  the  jurisdiction  of   the  Court  to  hear  the  appeal,   and  appeal  uot 
may  be  waived  by  the  respondent:  see  Park  Gate  Iron  Co.  \.  Coates,  £?  ca^l'y 
L.  R.  5  C.  P.  634.  Court  jur- 

"VVhere  a  notice  of  appeal  has  been  given  contrary  to  an  undertaking  lsdlctlon- 
not  to  appeal,  the  notice  may  be  set  aside  on  a  motion  to  the  High 
Court:  Donovan  v.  Haldane,  14  P.  R.  106. 

SOO.    The  appeal  shall  be  set  down  to  be  heard  for,  at  sittings  at 
latest,  the  first  day  of  the  first  sittings  of  'the  Court  of  Ap- 
peal,  which  commences  after  the  expiration  of  6  weeks 
from  the  date  v  of  the  judgment,   order  or  decision  com- 
plained of,  unless  otherwise  ordered  by  the  Court  of  Ap- 
peal or  a  Judge  thereof.    See  Eules  1  January,  1896,  1847 
(804). 
For  the  sittings  of  the  Court  of  Appeal,  see  Rules  95  and  96. 

The  date  of  the  judgment,  etc.,  is  the  date  of  pronouncing  it:  see 
Rule  629. 


—  (1)  At  the  time  of  serving  the  notice  of  inten-  statement 
tion  to  appeal,  or  within  4  days  thereafter,  or  'within  such  ca^e?" 
further  time  as  the  Court  of  Appeal  or  a  Judge  thereof     /  fi-f  /}  o    r 
may  allow,  the  appellant  shall  serve  the  respondent  with  d'<  \-oiO 


990 


CONSOLIDATED   HULES. 


Rule  801. 


To  be 
returned 
by  re- 
spondent 


Raising 


a  draft  of  the  appeal  case  or  book  as  proposed  by  the  ap- 
pellant, together  with  his  reasons  of  appeal.  See  Rules 
1  Jan.,  1896,  1488  (814). 

(2)  Such  draft  shall  consist  of  the  documents  or  copies 
thereof  which  the  appellant  proposes  shall  constitute  the 
appeal  book,  or  a  list  or  statement  of  such  of  said  docu- 
ments as  are  proposed  to  be  set  out  in  the  appeal  book  in 
full,  and  copies  of  the  portions  proposed  to  be  used  of  such 
documents  as  are  not  proposed  to  be  set  out  in  full. 

(3)  The  respondent  shall  return  the  draft  appeal  book 
within  4  days, 'with  his  modifications  or  suggestions,  and  in 
the  event  of  difference,  either  party  may  give  2  clear  days' 
notice  of  an  application  to  the  Court 'or  a  Judge  to  settle 
the  case.     The  respondent  shall  serve  his  reasons  against 
appeal  within  6  days  after  service  of  the  draft  appeal 
book.    New. 

The  "  respondent  "  will,  it  is  presumed,  be  construed  to  mean  all 
persons  who  are  "  affected  by  the  appeal,"  and  who  must  therefore 
be  served  with  the  notices  provided  for  by  Rules  799  and  811. 

The  Court,  or  Judge,  to  settle  the  case  in  the  event  of  the  parties 
differing,  is  the  Court  appealed  from,  or  a  Judge  thereof:  see  Rule 
798. 

The  case  should  only  contain  so  much  of  the  proceedings  as  is 
necessary  to  raise  the  questions  involved  in  the  appeal.  In  Parsons 
v.  Standard  Ins.  Co.,  4  Ont.  App.  at  p.  330,  Burton,  J.A.,  in  remark- 
ing upon  the  unnecessary  length  of  the  case,  said:  "  It  appears  to  us 
to  be  a  very  grave  abuse  and  violation  of  the  Rules  we  have  made 
on  the  subject,  and  we  do  not  intend  to  impose  upon  the  Registrar 
the  task  which  the  appellants  have  cast  upon  us  of  wading  through 
this  mass  of  matter  for  the  purpose  of  discovering  whether  some 
portion  of  it  may  properly  be  applicable  to  this  appeal,  but  we  dis- 
allow the  whole  of  the  appeal  books  in  the  taxation.  If  a  similar  case 
should  occur  again  after  this  warning  it  will  be  our  duty  seriously  to 
consider  whether  it  is  not  sufficient  reason  for  refusing  the  whole 
costs  of  the  appeal  " :  see  also  Brycc  v.  Lontel,  21  Ont.  App.  100. 

If  the  notes  of  the  evidence  taken  have  been  lost,  the  Court  of 
Appeal  may  allow  the  evidence  to  be  taken  over  again:  Ex  parte 
Firth,  Re  Coicburn,  19  Ch.  D.  419;  51  L.  J.  Chy.  473. 

A  new  point  may  not  be  allowed  to  be  raised  in  the  Court  of 
Appeal,  where,  if  raised,  it  might  have  been  met  by  evidence:  76.; 
Randwick  v.  Australian  C.  I.  Corp.,  1893,  A.  C.  322;  Broim  v.  D-tinn. 
6  R.  67;  Martin  v.  Great  Northern,  Ry.,  16  C.  B.  179:  see  also 
Millar  v.  McTaoaart,  20  Ont.  617;  Connecticut  F.  Ins.  Co.  v.  Karanagh, 
1892,  A.  C.  473;  67  L.  T.  508;  and  the  Court  will  not  decide  such 
point  in  favour  of  the  party  taking  it.  unless  it  is  satisfied  that  it  has 
all  the  facts  before  it.  and  that  no  satisfactory  answer  to  it  could 
have  been  given:  Tasmania  v.  City  of  Corinth,  15  App.  Cas.  223. 
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"Where,  as  a  matter  of  pleading,  certain  issues  were  not  raised,  but  Rules 
at   the  trial  had  been  treated  as   if  raised,    the  objection   was   not 802,  803. 
allowed  to  be  taken  in  the  Court  of  Appeal:  Kennan  v.  Murphy,  8  L. 
R.  Ir.  285. 

Where  an  appellant  succeeds  upon  a  point  not  adjudicated  upon  in 
the  Court  below  he  may  not  be  allowed  his  costs:  Goddard  v.  Jeffreys, 
46  L.  T.  904;  Page,  v.  Austin,  1  Out.  App.  1;  Van  Velser  v.  Hughson, 
9  Ont.  App.  390;  Cooper  v.  Cooper,  59  L.  T.  1.  See  also  p.  956. 

In  the  Privy  Council  an  appellant  is  not  allowed  to  take  a  point 
not  taken  in  the  Court  below:  Corporation  of  Adelaide  v.  White,  55  L. 
T.  3;  Randwick  v.  Australian  C.  I.  Corp.,  supra;  Connecticut  F.  Ins.  Co. 
v.  Kavanayh,  1892,  A.  C.  473;  or  to  raise  questions  not  raised  in  the 
Court  below  either  on  the  pleadings  or  evidence:  Grey  v.  Manitoba  cf- 
N.  W.  Ry.,  1897,  A.  C.  254. 

802. — (1)  If  the  appellant  desires  the  armp«l  Krml~  t<-.  An^oi 
1265.       Rulef;    802   and    803    are    repealed   and    the    following    substituted 
therefor : 

802.  (1).   Unless    otherwise   ordered    by    the    Court    of    Appeal    or   a    Judge 
thereof   as   hereafter   provided,    th<>    appeal    books    nepd   not   be   printed   in  the 
following  cases: 

(a)  Appeals  under   sub   clauses    (a),    (1>),    (d)    (e),    (f),    (g),   (h),    (i),    (j),   (k), 
(n),  and  (o),  of  section   50  (2)  of  the  Judicature  Act,   as  amended  by  the  Act  4 
Ed.   VII.,  Cap.  11.,  entitled   "An   Act   to  amend  the  Judicature  Act." 

(b)  Appeals  under  sub  clauses  (e)   and  (f)  of  section   76   (1)   of  the  Judica- 
ture Act  as  amended  by  the  aforesaid  Act. 

802  (2).  In  cases  of  appeal  under  sub  clause  (c)  of  the  aforesaid  section 
50  (2)  only  so  much  of  the  evidence  and  exhibits  shall  be  printed  as  pertain  ta 
the  questions  involved  in  the  appeal  ;  and  in  the  event  of  difference  betwe  n 
the  parties  as  to  wh-it  the  book  should  contain  the  same  shall  b?.  settled  by  the 
trial  Judges,  or  one  of  them,  011  application,  of  which  2  clear  days'  notice  shall 
be  given  to  the  opposite,  party. 

803.  The  Court   of   Appeal  or   a  Judge  thereof  may  order  the  appeal  book 
in  any  of  the  cases  .specified  in  Rule  802  (1)  or  any  of  the  documents,  proceed- 
ings or   other   papers   therein   to  be   printed;   and   may    under    special   circum- 
stances dispense  with  printing  in  a  caso  in  which  printing  would  otherwise  be 
necessary. 

made  within  ~2~Oays  after  he  has 'been  served  by  the  appel- 
lant with  notice  of  objection  to  printing  appeal  books.  New. 
Except  where,  for  the  convenience  of  the  Court  of  Appeal,  cases 
ought  to  be  printed,  the  Court  will  not,  as  a  rule,  force  that  course 
upon  an  unwilling  appellant,  at  the  instance  of  a  respondent,  upon  a 
motion  under  this  Rule:  Teelzel  v.  Dominion  Construction  Co.,  18  P.  R. 
16.  If  the  respondent  desires  to  have  the  appeal  case  printed,  he 
may  have  it  done  at  his  own  expense;  and  the  appellant  may  be  put 
on  terms  in  the  event  of  a  further  appeal  by  him,  upon  which  a 
printed  cftse  will  be  necessary,  as  to  the  use  of  the  books  printed  by 
respondent:  76. 

&O3.    The  Court  of  Appeal  or  a  Judge  thereof  may  what  may 
order  the  appeal  book  or  any  documents,  proceedings  or 
other  papers  for  the  use  of  the  Court  to  be  printed.     See 
Rules  1  January,  1896,  1488  (820);  58  Y.  c.  12,  s.  78 
(o,  4). 
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8M-806  8^ — (1)  ^ie  reasons  f°r  and  against  the  appeal  shall 

Reasons     contain  a  statement  of  the  points  of  law  intended  to  be 
for  and      argued,  and  the  authorities  relied  upon.    Rules  1  January, 

a|peal.         1896,   1488    (817). 

(2)  If  the  appeal  is  from  a  part  only  of  the  'judgment, 
the  reasons  of  appeal  shall  specify  the  part.   Rules  1  Janu- 
ary, 1896,  1488  (814a). 

(3)  If  the  respondent  neglects  to  serve  reasons  against 
the  appeal,  the  Court  may  hear  the  appeal  ex  parte  and 
give  judgment  thereon. 

(4)  A  respondent  who  has  made  default  in  service  of 
the  reasons  against  appeal  may  apply  to  the  Court  of  Ap- 
peal or  a  Judge  thereof  for  leave  to  serve  his  reasons,  and 
leave  may  be  given  on  such  terms  as  may  seem  just.     See 
Rules  1  January,  1896,  1488  (815,  816)'. 

See  also  Rule  805. 


— (1)  The  reasons  of  appeal  and  reasons  against 
contain      appeal  shall  form  part  of  the  appeal  book,  and  the  book 
matters,     shall  contain  the  names  and  the  written  opinions  of  the 
Judges  appealed  from,  but  if  such  opinions  have  appeared 
in  the  official  reports,  a  reference  thereto  shall  be  suffi- 
cient.   See  Rules  1  January,  1896,  1488  (819). 

evidence!  (2)  The  copies  of  evidence  to  be  contained  in  the  appeal 
book,  where 'not  printed,  may  be  procured  from  the  steno- 
grapher, or  may  be  made  by  the  appellant's  solicitor;  but 
if  made  by  the  appellant's  solicitor,  no  greater  sum  shall 
be  allowed  therefor  than  would  be  payable  and  allowed  if 
the  copies  were  furnished  by  the  stenographer.  See  Rules 
1  January,  1896,  1488  (818). 
See  Rule  792  and  notes. 

Frtotedf         8**6 (-1)  Where  the  appeal  book  or  any  matter  is 

appeal  printed, 'the  same  shall  be  printed  on  paper  of  good  quality, 
on  one  side  of  the  paper  only,  and  in  demy-quarto  form, 
with  small  pica  type  leaded ;  and  the  size  of  the  books  shall 
be  11  inches  in  length,  and  8£  inches  in  width.  Rules  of 
1  January,  1896,  1488  (821). 

(2)  The  Registrar  shall  not  file  printed  appeal  books 
or  printed  matter  for  use  on  the  appeal  without  the  leave 
of  a  Judge,  if  this  Rule  has  not  been  complied  with.  Rules 
of  1  January,  1896,  1488  (822). 
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(3)  If  the  press  has  not  been  carefully  corrected,  theRule806- 
Court  may  disallow  the  costs  of  printing,  or  may  decline 
to  hear  the  appeal,  and  make  such  order  as  to  postponement 
and  payment  of  costs  as  may  seem  just.    Rules  of  1  Janu- 
ary, 1896,  1488  (823). 

The  following  directions  respecting  the  printing  of  appeal  books, 
formerly  issued  by  the  Court  of  Appeal  before  58  V.  c.  13,  s.  8  (3), 
by  which  printing  of  books  became  no  longer  necessary,  may  now 
again  be  followed: — 

The  Registrar,  before  receiving  any  appeal  book,  is  to  see  that  the 
following  requirements  have  been  observed: 

1.  Paper:  good  quality,  printed  on  one  side  only.     (The  book  should 
have  the  printed  page  on  the  left  hand  side). 

2.  Form:  demy  quarto. 

3.  Type:  pica  leaded  or  small  pica  leaded.     (Pica  leaded  preferred). 

4.  Marginal  numbering  of  every  tenth  line  of  each  page  (and  see 
Rule  809). 

The  numbering  of  the  lines  is  not  to  run  on  through  the  book,  but 
the  lines  of  each  page  are  to  be  numbered  separately,  e.g.,  10,  20. 
30,  40  (and  see  Rule  809). 

5.  Index  of  principal  matters. 
The  index  is  to  shew  in  detail 

(a)  Each  pleading,  rule,  order,  or  entry,  with  its  date. 

(b)  Each  witness  by  name. 

(c)  Each  exhibit  or  other  document,  with  its  description  and  date. 
The  index  is  to  be  at  the  beginning  of  the  book,  and  is  not  to  be 

arranged  alphabetically,  but  in  the  order  in   which  the  matters  are 
printed  in  the  book. 

The  Registrar  is  also  to  see  that  the  title  page  contains  a  correct 
statement  of  the  Court  or  Judge  whose  judgment  is  appealed  from. 
An  appeal  from  a  single  Judge  is  to  be  stated  to  be  an  appeal  from 
the  Judge,  giving  his  name. 

The  appeal  book  is  to  contain  the  date  of  the  first  proceeding  and 
the  date  of  the  filing  of  the  several  pleadings  at  the  commencement 
of  the  copy  thereof. 

A  notice  was  added  as  follows: 

Note.— Rule  19  (now  806)  which  precludes  the  Registrar  from  re- 
ceiving books  unless  printed  according  to  the  foregoing  terms,  will  be 
rigidly  enforced.  After  the  above  intimation  parties  will  only  have 
themselves  to  blame  should  the  books  be  rejected  by  the  Court  on 
account  of  their  not  being  properly  arranged. 

Where  no  written  judgment  has  been  given  by  the  Court  or  .Tmlge 
appealed  from,  a  statement  of  the  grounds  assigned  for  the  judgment 
should  be  obtained  from  the  reporter,  or  from  the  notes  of  counsel, 
and  should  be  inserted  in  the  appeal  book:  Blackley  v.  Kenny,  16  Ont. 
App.  523. 

Documents  not  proved  or  produced  at  the  trial  cannot  be  relied 
on  or  made  part  of  the  case  in  appeal:  Lionais  v.  Molson,  ,10  S.  C. 
R.  527. 

In  Barter  v.  Morton,  2  C.  L.  T.  340,  Burton,  J.A.,  said:  "I  think 
there  is  no  reason  to  interfere  with  the  previous  decision  in  this 
Court  as  to  allowing  ten  cents  a  folio  for  revising  proof.  It  is,  1 
think,  little  enough  if  the  work  is  properly  done;  and  if  not  properly 
done  then  the  Court  should  adhere  to  its  Rule  and  disallow  this 
charge  altogether. 
J.A.— 63 
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Rules 


8O7.    The  appeal  book  when  not  printed  shall  be  leg- 
Fonof         l.y  type-written,  in  words  at  length,  in  the  form  in  which 
appeal       copies  of  evidence  are  furnished  by  stenographers  for  use 
in  the  High  Courts.     See  Con.  Rule  818;  Rules  1  Janu- 


printed. 


Allowance  808.  The  appellant,  if  costs  are  awarded  to  him, 
i'ng  appeal"  shall,  when  the  appeal  book  has  not  been  printed,  be  en- 
when'not  titled  to  a  sum  not  exceeding  30  cents  per  folio  for  one  copy 
printed.  of  ^he  appeal  book,  for  the  making  of  all  copies  of  neces- 

sary matter,  other  than  evidence,  included  in  the  appeal 

books  delivered.     New. 

Pages  of         8O9.     The    appeal    books    whether    type-written     or 

books,  how  printed  shall  have  the  pages  numbered  consecutively  and 

numbered,  every  tenth  line  of  each  page  shall  be  numbered  in  the 

margin.     The  numbering  shall  be   from  the  top  of  the 

page  and  not  from  the  beginning  of  the  book.     See  Rules 

1  January,  1896,  1488  (821). 


Delivery 
books!eal 


81O  --  (1)  Where  the  appeal  book  or  any  matter  is 
printed,  the  appellant  shall,  1  clear  days  before,  the  first  day 
of  the  sittings  at  which  the  appeal  is  to  be  heard,  deliver  to 
the  respondent  2  printed  appeal  books  or  copies  of  printed 
matter,  and  shall  at  or  before  the  time  when  the  appeal  is 
required  to  be  set  down,  deliver  one  of  such  copies  to  the 
Registrar  of  the  Court  of  Appeal,  to  be  filed,  and  10  copies 
for  the  use  of  the  Judges  and  officers  of  the  Court,  and 
also  30  copies  for  the  purpose  of  being  delivered  in  the 
event  of  an  appeal  to  the  Supreme  Court  of  Canada,  to  the 
party  appealing  to  that  Court,  for  use  upon  such  appeal. 
Rules  of  1  January,  1896,  1488  (824). 

(2)  Where  the  appeal  book  is  not  printed  the  appellant 
shall  (subject  to  the  provisions  of  Rule  812)  serve  the  re- 
spondent with  a  copy  within  the  time  limited  for  service  of 
notice  of  hearing  of  the  appeal.  New. 


Notice  of 


811.  Notice  of  hearing  of  the  appeal  (which  may  be 
according  to  Form  No.  69)  shall  be  given  to  all  parties 
affected  by  the  appeal,  7  clear  days  before  the  first  day  of 


^  n 

/  •/«•  «L/?3> 


the  sittings  at  which  the  appeal  is  to  be  heard. 
Rules  1  January,  1896,  1487  (804). 


New.    See 
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An   appellant   ought   to    serve    notice   on    all   parties   who   will   be  Rules 
affected  by  the  order  of  the  Court  of  Appeal;  and  if  such  person  is 812,  813. 
not  served,  he  may  appear  without  service  and  obtain  costs:  Re  New 
Callao,  etc.,  22  Ch.  D.  484. 

See  also  notes  to  Rule  799. 

812.—  (l)  The  Registrar  shall  set    down    an    appeal  setting 
upon  delivery  to  him  2  clear  days  before  the  sittings  of  appeal, 
the  Court  at  which  the  appeal  is  to  be  heard,  of  such  num-        /Q-//1/V  2  A 
ber  of  appeal  books  as  are  necessary  for  the  use  of  the    /  C/SX-/T  63 
Judges  who  are  to  hear  the  appeal. 

(2)  If  at  the  time  when  notice  of  hearing  of  the 
appeal  should  be  given  or  when  the  appeal  should  be  set 
down,  copies  of  the  stenographer's  notes  of  evidence  have 
not  been  prepared  by  him,  the  appellant,  where  the  appeal 
book  is  not  to  be  printed,  may  deliver  the  same  to  the  re- 
spondent with  the  notice  of  hearing,  or  to  the  Registrar  on 
setting  down  the  appeal,  as  the  case  may  be,  without  the 
evidence  and  shall  deliver  the  necessary  copies  of  the  evi- 
dence to  the  respondent  and  the  Registrar  as  soon  as  pos- 
sible thereafter  and  before  the  argument  of  the  appeal. 
New.  See  Rules  1  January,  1896,  1488  (818). 

81S.    A  cross  appeal  shall  not  in  any  circumstances  be  Cg°fsu*p- 
necessary,  but  if  a  respondent  intends  upon  the  hearing  to  necessary. 
contend  that  the  decision  should  be  varied,  he  shall,  in  his  inrgs°fn 
reasons  against  the  appeal,  give  notice  of  such  contention  heu  of- 
to  any  party  who  may  be  affected  thereby,  and  shall  con- 
cisely state  the  grounds.     The  omission  to  give  such  notice 
shall  not  affect  the  power  of  the  Court  of  Appeal,  but  may, 
in  the  discretion  of  the  Court,  be  ground  for  an  adjourn- 
ment of  the  appeal,  or  for  a  special  order  as  to  costs.     Rules 
of  1  January,  1896,  1488  (825). 

Taken  from  App.  Orders  (1878)  O.  16. 

As  to  the  concluding  clause,  see  Toronto  Junction  v.  Christie,  25  S. 
C.  R.  551,  where  cross  relief  was  given  though  there  was  no  cross 
appeal,  and  see  Rule  817  (3),  infra;  but  see  Stephens  v.  ChausxJ,  15 
S.  C.  R.  379,  where  it  was  held  that  if  there  is  no  cross  appeal  the 
judgment  cannot  be  modified  in  respondent's  favour. 

This  Rule  is  substantially  the  same  as  the  English  (1883)  R.  870. 
Under  the  English  practice,  however,  by  which  security  for  costs  is 
not  required  to  be  given  by  an  appellant,  it  is  of  less  importance 
how  parties  are  brought  before  the  Court,  and  possibly  the  present 
Rule  may,  therefore,  be  more  strictly  construed  than  the  correspond- 
ing Eng.  Rule. 

Notice  by  way  of  cross  appeal  will  come  on  with  the  original  appeal: 
see  Cooney  v.  Nicholls,  7  L.  R.  Ir.  107. 

Notice  by  a  respondent  under  the  English  Rule  to  vary  the  decision 
of  the  Court  was  proceeded  upon,  though  the  point  was  one  in  which 
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Rule  814.  the  original  appellant  had  no  interest:  Ralph  v.  Carrick,  11  Ch.  D. 
873.  But  the  Court  will  not,  under  the  power  contained  in  this  Rulcr 
entertain  a  cross  appeal  merely  on  a  question  of  costs:  Harris  v. 
Aaron,  4  Ch.  D.  749. 

The  Rule  does  not  enable  a  respondent  to  give  notice  of  cross  appeal 
to  parties  or  persons  who  are  in  no  way  affected  by  the  original 
appeal:  Begg  v.  Ellison,  14  P.  R.  267;  Johnston  v.  Petrolia,  17  P.  R. 
332;  Re  Cavander,  16  Ch.  D.  270. 

A  respondent  questioning  the  judgment  under  this  Rule  is  so  far 
in  the  same  position  as  an  appellant,  that  anything  which  would 
be  an  answer  to  an  independent  appeal  by  him  will  be  an  answer  to 
his  cross  appeal:  Re  Charles  Stark  Co.,  15  P.  R.  451;  but  proceedings 
taken  under  this  Rule  are  only  a  branch  of  the  main  appeal,  and  fall 
with  the  latter  if  it  be  discontinued,  or  dismissed  for  want  of  prosecu- 
tion: Pickering  v.  Toronto  Ry.  Co.,  16  P.  R.  144;  but  see  The 
Beeswing,  10  P.  D.  18. 

A  respondent  may  serve  notice  under  this  Rule  on  a  co-respondent 
claiming  a  variation  in  his  favour  of  the  judgment  appealed  from: 
Ex  p.  Payne,  11  Ch.  D.  539;  Harrison  v.  Cornwall,  etc.,  18  Ch.  D.  334; 
but,  apparently,  not  in  respect  to  a  question  in  which  the  appellant 
is  not  interested,  an  independent  appeal  in  such  case  would  seem  to 
be  necessary:  Johnston  v.  Petrolia,  17  P.  R.  332,  not  following  Freed 
v.  Orr,  6  Ont.  App.  690. 

Where  a  respondent  sought  to  vary  the  order  appealed  from,  leave 
to  enforce  the  order  pending  the  appeal  without  prejudice  to  his 
cross  appeal  was  refused:  Re  Stark,  15  P.  R.  451. 

Costs. — Where  respondents  gave  notice  of  intention  to  have  the 
judgment  varied,  and  both  appeals  were  dismissed,  the  appellants 
were  ordered  to  pay  the  costs,  except  such  as  were  occasioned  by  the- 
notice:  The  Lauretta,  4  P.  D.  25. 

Where  there  were  two  respondents,  one  of  whom  gave  a  cross 
notice  affecting  the  other  respondent,  the  appellant,  whose  appeal  was 
dismissed,  was  ordered  to  pay  half  the  costs  of  both  the  respondents, 
and  the  unsuccessful  respondent  in  the  cross  appeal  was  ordered  to 
pay  half  the  costs  of  the  other  respondent:  Harrison  v.  Cornirall 
Mineral  Ry.  Co.,  18  Ch.  D.  334.  Where,  however,  the  costs  could  not 
have  been  materially  increased  by  the  notice,  no  apportionment  was 
made  but  a  fixed  sum  was  allowed  for  costs  incidental  to  the  notice: 
RoMnson  v.  Drakes,  23  Ch.  D.  98. 

Where  after  a  cross  notice  given  the  appellant  discontinues  or 
abandons,  the  respondent's  notice  is  to  be  treated  as  a  cross  appeal, 
but  the  appellant  may  bring  forward  the  matter  of  his  appeal  by  way 
of  objection  to  the  cross  appeal:  "  The  Beeswing,"  10  P.  D.  18. 

Sroceed          ^14.    The  style  of  the  cause  in  the  Court  below  shall 
ings.          be  used  and  retained  in  every  proceeding  in  the  Court  of 
Appeal,  the  designation  "  ap'pellant  "  or  "  respondent  "  be- 
ing added,  e.  g., 

Between  A.  B.  (respondent.} 

and  PLAINTIFF. 

C.  D.  (appellant.} 

DEFENDANT. 

Rules  of  1  Jan.,  1896,  1488  (827). 
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815.  "Where  a  party  not  served  ought  to  be  notified,  Rules 
the  Court  may  direct  service  to  be  made,  and  may  post-  Court  ma 
pone  the  hearing;  of  the  appeal  for  that  purpose,  upon  such  order  par- 

1A          T->    i      oac  ties  not 

terms  as  may  seem  just.    Con.  Kule  828.  served  to 

In  Re  Salmon,  Priest  v.  Upplely,  61  L.  T.  146;  W.  N.  1889,  106,  thebe 
Court  directed  third  parties  to  be  served,  who,  if  the  judgment  were 
reversed,  would  have  to  indemnify  defendant,  the  defendant  so 
desiring,  though  the  Court  considered  that  the  third  parties  were  only 
indirectly  affected.  The  defendant  was  ordered  to  pay  the  costs  of 
the  adjournment. 

As  a  rule  a  respondent  will  not  be  heard  by  counsel  in  support 
of  the  applicant's  case,  but  the  rule  may  be  relaxed:  see  Re  Marquis  of 
Ailesbury's  Settled  Estates,  1892,  1  Ch.  506. 


If  either  party  neglects  to  appear  the  Court  mav  Default  of 

1  ,  -,  •'  j      .         .     ,  *   parties  at 

hear  the  other  party,  and  give  judgment  or  may  postpone  hearing— 
the  hearing  upon  such  terms  as  may  seem  just.  Con.  Rule  eflect  of" 
829. 

81*7  --  (1)  The  Court  shall  have  power  to  give  any  Powers  of 
judgment  which  ought  to  have  been  pronounced  and  to  pronouno- 
make  such  further  or  other  order  as  may  seem  just.  meuun" 

the  case. 

(2)  The  Court  [shall  have  power  to  draw  inferences  of 
fact,  not  inconsistent  with  the  findings  of  the  jury,  if  any, 
and]  may,  if  satisfied  that  there  are  before  the  Court  all 
the  materials  necessary  for  finally  determining  the  ques- 
tions in  dispute,  or  any  of  them,  or  for  awarding  any  relief 
sought,  give  judgment  accordingly;  or,  if  of  opinion  that 
there  are  not  sufficient  materials  before  it  to  enable  it  to 
give  judgment,  the  Court  may  direct  the  appeal  to  stand 
over  for  further  consideration,  and  such  issues  or  questions 
to  be  tried  or  determined,  and  such  accounts  and  inquiries 
to  be  taken  and  made  as  it  may  think  fit. 

(3)  The  powers  aforesaid  may  be   exercised  notwith- 
standing that  the  appeal  is  only  as  to  part  of  the  judgment, 
order  or  decision,  and  may  be  exercised  in  favour  of  all 
or  any  of  the  parties  although  such  parties  may  not  have 
appealed.    New. 

The  powers  conferred  by  clause  (2)  are  similar  to  those  conferred 
on  a  Divisional  Court  by  Rule  615,  except  that  that  Rule  does  not 
contain  the  words  in  brackets.  See  notes  to  Rule  615. 

Clause  (3)  is  only  a  repetition  of  what  is  provided  by  sec.  53  of  the 
Act. 

Where  the  Court  of  Appeal  is  equally  divided  the  judgment  in 
appeal  is  affirmed,  and  usually  with  costs:  Long  v.  Hancock,  12  Ont. 
App.  156;  but  the  Court  may  refuse  to  give  costs:  Re  Stratford  & 
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The  Registrar  in  drawing  up  the  certificate  may  introduce  any! 
proper  and  usual  provision  though  not  expressly  ordered  in  the  jndg- »»-6*l- 
ment  defivered  on  the  appeal,   and  this  authority  extends  to  the 
insertion  of  diiections  for  the  restitution  of  money  paid  in  obedience 
to  a  reversed  judgment:  Mcfmitrf  v.  Armetnmf.  11  P.  R.  200. 

When  the  certificate  drawn  up  and  issued,  does  not  conform  to  the 
of  the  Court,  a  motion  may  be  made  to  amend  it.  so  as  to 
Mform  thereto:  «.  J«*»  v.  JEpfcrrf.  3  C.  L.  T.  119:  Jfcfmosty 
1  P.  R_  200;  and  see  notes  preceding  JMe  640. 

Where  an  injunction  order  had  been  varied  by  the  Court  of  Appeal  Moris^  to 
by  mmmff mMme.  its  operation  for  a  time,  it  was  hekhuhat  a  further™ 
extension  might  be  granted  by  the  Court  below:  Shelftr  v.  Jiassn^uicsto. 
Elertnt.ctr_  1S95,  2  Ch.  388L 

The  Supreme  Court  win  not  go  behind  the  certificate  as  to  tfie 
result  of  the  appeal:  «ostt  T.  Rate,  21  S.  C.  R.  637. 

819.    "Where  the  Registrar  considers  a  notice  of  settling 
the  certificate  of  the  Court  of  Appeal  to  be'  proper,  he 
appoint  a  time  for  the  purpose,  and  2  clear  days'  notice 
thereof  shall  be  given.    Con.  Rule  831. 


An  appellant  may  discontinue  his  appeal  by  giv-  Ay 
ing  to  the  respondent  a  notice  signed  by  the  appellant  or 
his  solicitor, '  stating  that  he  discontinues,  and  thereupon 
the  respondent  shall  be  entitled  to  the  costs  of  the  appeal 

Con.  Kule  v  . 


Any  party  dimiriified  with  the  mimrtrn  of  the  certificate,  may  move 
to  rary  them:  General  «tare  •**  Trmtt  Ca.  T.  Wrttcf.  20  Ch.  D. 
130;  and  see  notes  to  *«/<*  624^27. 

Where  an  apprnant  has  given  notice  of  his  fartPwHoa  to  withdraw 
his  appeal  and  has  obtained  respondent**  consent,  be  cannot  after- 
wards revoke  it  and  pioecul  with  the  appeal:  Wcttou  T.  CMC.  29  W. 
E.  768;  44  L  T.  *>:  50  L.  J.  Chy.  561;  17  C.  L.  J.  3G6L 

Where  the  Court  had  no  jurisdiction,  an  appeal  was  quashed,  with 
costs,  the  Court  on  the  merits  seeing  no  reason  to  differ  from  the 
decision  of  the  Court  below:  Test**  T.  JTeO,  15  P.  R.  244. 

As  to  the  costs  on  •'••TifH  'a«Mi»^».  see  Kmlc  Q" 

As  to  quashing  appeals,  see  see.  51  of  the  Act. 

821-     If  an  appellant  who  has  served  a  notice  of  appeal  Effect  of 
does  not  give  security  as  hereinafter  provided,  in  case  se- fe 
curiry  is  not  dispensed  with,  or  does  not  set  the  appeal 
down,  he  shall  be  deemed  to  have  abandoned  the  same,  . 

and  the  respondent  shall  be  entitled  to  the  costs  of  the  ap-    •  r,  1  (\-Ltyi 
peaL    Rules  of  1  Jan.,  1896,  1488  (826).  / 

This  Jtele  obviates  in  most  cases  the  nfuiailj  of  moving,  as  was 
the  former  practice,  to  dismiss  for  want  of  prosecution:  see  Con. 

::_.  -  >-   ::   -_ 

After  an  apprilant  is  in  default,  as  in  this  Rule  mentioned,  he  a 
strictly  speakms  not  entitled  to  proceed  farther  without  obtaining 
leave  on  appfication  for  that  put  pose,  on  the  granting  of  which  proper 
terms  may  be  imnoai  d:  see  D'Irry  v.  The  WorM,  17  P.  R.  543. 
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Rules  822.    The  costs  under  Eules  820  and  821  may  be  taxed 

without  an  order  upon  the  production  of  the  notice  of  dis- 

*        ~  *  * 


1  f*        ~l  *  _£  1*1 

continuance  served,  or  01  the  notice  ot  appeal,  with  an 
ornabfne  affidavit  that  the  appeal  has  not  been  set  down;  and  if  the 
donment.  cogtg  are  noi  ^&^  ^v^[n  4.  days  from  taxation  the  respon- 

/O  /?  ^ent  may  obtain  on  Prcec^Pe  an  order,  in  the  Court  ap- 

/£  I  I  f-  ///£  pealed  from,  for  payment  of  the  same  on  filing  the  certifi- 
cate of  taxation  and  an  affidavit  of  non-payment  of  the 
costs.  Con.  -Rule  832,  last  part  amended. 

A  respond-  823.  A  respondent  may  consent  to  the  reversal  of  the 
cSL^nt  to  judgment,  order  or  proceeding  appealed  against,  by  giving 
ofthveejudg-  to  the  appellant  a  notice  of  such  consent  signed  by  him  or 
ment.  etc.  ^is  solicitor,  and  thereupon  the  Court  may  pronounce  judg- 
ment of  reversal.  Con.  Rule  833. 

Appeal  to       824.    On  an  appeal  to  the  Supreme  Court  of  Canada 
courtme    a  case  shall  not  be  certified  unless  the  proof  sheets  of  the 
judgments  in  the  Court  of  Appeal  have  been  submitted  to 
the  Judges  thereof  for  correction.     Con.  Rule  834. 

8.  STAY  OF  EXECUTION  AND  SECURITY  ON  APPEALS. 

(i)  General  Rules. 

Nosecur-       825.    ]STo  security  for  costs  shall  be  required  on  a  mo- 
O.fl  i      c^ts  on     tion  or  appeal  to  a  Divisional  Court.     See  58  V.  c.  12,  s. 
SSnaf  ^5  ^les  1  Jan.,  1896,  1487  (803). 

Court.  This  Rule  applies  in  County  Court  appeals  as  well  as  in  High  Court 

/  LI  motions  and  appeals:  see  the  Acts  from  which  the  Rule  was  taken, 
1  xviz.:  58  Viet.  c.  12,  s.  77;  c.  13,  s.  3,  and  R.  S.  O.,  pp.  3762,  3763. 
to  a  stay  of  execution,  see  Rule  827. 


^1torCco8ts  826.    Unless  otherwise  ordered  by  the  Court  of  Ap- 

on  appeal  peal  or  a  Judge  thereof,  an  appeal  to  the  Court  of  Appeal 

)C'    '  shall  not  be  allowed  unless  before  delivering  his  reasons 

/  $  L%l  °^  aPPeal?  tne  appellant  gives  security  that  he  will  effectu- 

^  ally  prosecute  his  appeal  and  pay  such  costs  as  may  be 

*     *    4  S  •  awarded  in  case  the  judgment  appealed  from  is  in  whole  or 

in  part  affirmed.     New. 

"  Unless  otherwise  ordered."  —  The  Court  appealed  to,  or  a  Judge 
thereof  may  on  special  application  dispense  with  security  for  costs. 
or  may  reduce  the  amount  for  which  security  is  to  be  given,  below 
that  mentioned  in  Rule  830;  see  Re  Sherlock,  18  P.  R.  6. 

A  stay  of  execution  may  also  be  granted  although  security  for  costs 
has  not  been  given:  Rule  827  (2). 
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Unless  otherwise  ordered  the  security  for  costs  is  to  be  by  bond  for  Rule  827 
$400:  Rule  830.  }  U^ 

As  to  the  form  of  bond,  and  affidavits  of  execution  and  justified-  ^  t 
tion,  and  allowance  of  bond:  see  Rule  830.  7 


--  (1)  Unless  otherwise  ordered  by  the  Court  ap-  stay  of       ,*  p> 

,>     .-,  ,.  £    .  -,        '     -]       execution.///   .' 

pealed  to  or  a  Judge  thereof,  the  execution  ol  the  judg- 

ment or  order  appealed  from  shall,  in  the  case  of  a  motion 

or  an  appeal  to  a  Divisional  Court,  upon  the  motion  or      £-  p-^  /^  / 

appeal  being  set  down  for  argument,  and,  in  the  case  of  an 

appeal  to  the  Court  of  Appeal,  upon  the  security  in  Rule      *i 

826  mentioned  being  allowed,  be  stayed  pending  the  mo- 

tion or  appeal,  except  in  the  following  cases:  — 


(a)  If  the  judgment  appealed  from  directs  the  assign-  wher 
ment  or  delivery  of  documents  or  personal  property,  ex-  tornmnce 
•ecution  shall  not  be  stayed  until  the  things  directed  to  be  lsxecvltioud 
assigned  or  delivered  have  been  brought  into  the  Court  |teJJ^edrby 
appealed  from,  or  placed  in  the  custody  of  such  officer  or  into  court. 
receiver  as  that  Court  or  a  Judge  thereof  appoints,  or 
until  security  has  been  given  to  the  satisfaction  of  that 
Court  or  Judge,  and  in  such  sum  as  may  be  directed,  that 
the  appellant  will  obey  the  order  of  the  Court  appealed  to; 

(&)  Tf  the  judgment  appealed  from  directs  the  execution  or  by 
of  a  conveyance  or  any  other  instrument,  execution  shall  SuV 
not  be  stayed  until  the  instrument  has  been  executed  and  ment' 
deposited  with  the  proper  officer  of  the  Court  appealed 
from,  to  abide  the  judgment  of  the  Court  appealed  to; 

(c)  If  the  judgment  appealed  from  directs  the  sale  or  Or  by  the 
delivery  of  possession  of  real  property  or  chattels  real,  ex-  fpS0' 
ecution  shall  not  be  stayed  until  security  has  been  given  Ue0ctutr,jty 
to  the  satisfaction  of  the  Court  appealed  from,  and  in  such  commit 
sum  as  that  Court  or  a  Judge  thereof  directs,  that  during  w 

the  possession  of  the  property  by  the  appellant,  he  will 
not  commit  or  suffer  to  be  committed  any  waste  on  the 
property,  and  that  if  the  judgment  be  affirmed  he  will  pay 
the  value  of  the  use  and  occupation  of  the  property  from 
the  time  of  the  appeal.  New.  See  Con.  Eule  804] 

(d)  If  the  judgment  appealed  from  awards  a  mandamus  where 
or  an  injunction  execution  shall  not  be  stayed  except  upon 
application  to  the  Court  appealed  to  or  a  Judge  thereof, 

and  upon  such  terms  as  may  seem  just.     New. 
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Rule  827.  (2)  Upon  special  application,  the  Court  appealed  to  or 
a  Judge  thereof  may  order  that  execution  shall  not  be 
stayed,  in  whole  or  in  part,  except  upon  such  terms  as  may 
seem  just,  including  the  giving  of  security  for  any  sum 
directed  by  the  judgment  or  order  appealed  from  to  be 
paid,  either  as  a  debt  or  for  damages  or  costs,  or  for  any 
less  sum;  or  may  order  that  execution  be  stayed,  although 
security  has  not  been  given  under  Rule  826,  and  although 
the  preceding  provisions  of  this  Rule  have  not  been  com- 
plied with,  upon  such  terms  as  may  seem  just.  New.  See 
58  V.  c.  12,  s.  77;  Rules  1  Jan.,  1896,  1496  (803). 

Staying  Execution,  under  Judgment  appealed  from: — 

The  security  provided  for  by  Rule  820  is  only  for  the  costs  of  the 
appeal.  The  allowance  of  such  security  for  the  costs  of  the  appeal 
effects  a  stay  of  proceedings,  and  entitles  the  appellant  to  a  n'at  to 
stay  any  execution  in  the  sheriff's  hands:  see  Rules  828,  829;  except 
in  the  cases  mentioned  in  this  Rule:  see  also  McGarvcy  \.  Strathroy,  0 
Ont.  138;  Toronto  v.  Toronto  Street  Ry.  Co.,  12  P.  II.  301;  and  in  any  of 
such  cases  if  the  appellant  desires  to  stay  the  execution  of  the  judg- 
ment he  must  further  comply  with  this  Rule;  execution  will  not  other- 
wise be  stayed  without  a  special  order:  see  Fox-  v.  Toronto  d  Nipissing 
Ry.  Co.,  20  Gr.  352;  Gossage  v.  Canadian  L.  &  E.  Co.,  24  U.  C.  Q.  B. 
452;  Barker  v.  Lavery,  14  Q.  B.  D.  769. 

It  would  seem  that  in  cases  coming  under  clauses  (a),  (I),  (c),  (d), 
the  execution  of  the  judgment  is  not  stayed  merely  on  complying 
with  those  clauses,  but  that  an  application  to  stay  execution  is 
necessary,  supported  by  proof  that  the  applicant  has  duly  complied 
with  those  clauses,  or  such  one  or  more  of  them  as  may  be  applicable. 
Clauses  (a),  (c)  and  (d),  in  terms  require  the  sanction  of  the  Court 
to  the  stay  of  execution,  clause  (6)  does  not,  but  it  would  seem  that 
even  under  (I)  an  order  is  necessary  besides  the  deposit  of  the  docu- 
ment, before  execution  can  be  stayed. 

Such  application  to  stay  execution  must  be  made  in  the  Court 
appealed  from:  see  Rule  827,  and  O.  T.  Ry.  Co.  v.  Ont.  <t-  Que.  Ry.  Co., 
supra;  Wilson  v.  Church,  11  Ch.  D.  570;  Otto  v.  Lindford,  18  Ch.  D. 
394;  Cropper  v.  Smith,  24  Ch.  D.  315. 

In  cases  coming  within  clause  (1),  if  it  is  desired  to  carry  a  judg- 
ment or  order  into  execution,  pending  an  appeal,  a  special  application 
must  be  made  for  the  purpose  to  the  Court  appealed  to,  or  a  Judge 
thereof:  see  clause  (2). 

An  application  to  stay  execution,  or  to  allow  execution  to  issue 
notwithstanding  security  has  been  given  under  Rule  820,  should  not 
be  made  ese  parte:  Grand  Trunk  Ry.  v.  Ont.  A  Q.  Ry.,  9  P.  R.  420. 

A  stay  of  execution  under  clauses  (a),  (b),  (c)  and  (d),  will  ordin- 
arily be  given  to  an  appellant  as  a  matter  of  right  upon  giving  tlu> 
security  or  conforming  to  the  requirements  of  this  Rule:  see 
Campbell  v.  Edirardx,  0  P.  R.  159;  Fox  v.  Toronto  <.(•  \ininninu  R<i. 
Co.,  20  Gr.  352.  But  the  Court  may  on  such  an  application  consider 
whether  the  appeal  is  frivolous:  Corral  v.  Canada  Southern  Hy.  Co., 
1  P.  R.  402. 
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The  costs  of  an  application  to  stay  execution  in  England,  where  Rule  827. 
there  is  no  enactment  similar  to  Rule  827,  are,  as  a  general  rule,  or-  Costs  of 
dered  to   be  paid  by  the  applicant:   see  Merry  v.  Nickalls,   L.   R.  8  motion. 
Chy.  205;  Cooper  v.  Cooper,  2  Ch.   D.  492;  Morgan  v.  Elford,   4  Ch. 
D.   358.    In   Burdick  v.    Garrick,    L.    R.    5   Chy.   453,    and  Adair  v. 
Young,  11  Ch.  D.  13G,  however,  they  were  made  costs  in  the  appeal. 

In  Ontario,  the  costs  of  applications  to  stay  execution,  or  proceed- 
ings, are  in  the  discretion  of  the  Court:  Rule  1130;  and  the  general 
rule  is  to  make  the  costs,  costs  in  the  appeal.  Sometimes  formerly 
they  were  ordered  to  be  paid  by  the  applicant:  see  Norval  v.  Canada 
Southern  Ry.  Co.,  15  C.  L.  J.  86;  7  P.  R.  462;  Fox  v.  Toronto  ct-  Nipis- 
si-ng  Ry.  Co.,  supra. 

Where  security  has  been  perfected  for  a  stay  of  execution  under 
Rule  827,  the  execution  is  not  only  stayed,  but  is  superseded,  so  that 
it  ceases  to  bind,  if  it  has  been  issued  and  placed  in  the  Sheriff's 
hands:  O'Dvnohoe  v.  Robinson,  10  Ont.  App.  622;  Vigeon  v.  Northcote, 
15  P.  R.  171. 

Where,  formerly,  in  order  to  stay  execution,  security  was  required  Whennjou- 
to  be  given  for  money  payable  under  the  judgment  or  order  appealed  under  exe- 
from,  if  the  money  had  been  made  by  the  sheriff,  but  not  paid  over  cution,  will 
before  the  Judge's  flat  to  stay  execution  was  served  on  the  sheriff,  be  ordered 
the  appellant  might  demand  back  the  amount  levied  from  the  sheriff:  tnuAeAor 
see  R.  S.  O.  1887,  c.  44,  s.  72.    Where  the  money  had  been  made  by  possession 
the  sheriff,  and  transmitted  to  the  respondent's  solicitor,   before  an 
order  staying  execution  was  served,  the  Court  refused  to  order  su 
money  to  be  refunded,  even  though  the  order  staying  the  execution  restored, 
was  granted  before  the  money  actually  reached  the  solicitor's  hands: 
McDonell  v.  McKay,  2  Chy.  Ch.  354;  and  see  Rule  828.    But  where 
a  suit  was  brought  to  restrain  an  action  of  ejectment,  and  the  plain- 
tiff failed,  and  thereupon  a  writ  of  lab.  fac.  poss.  had  been  executed 
before    the    proceedings    thereon    could    be    stayed,    possession    was 
ordered  to  be  restored  to  the  appellant  pending  the  appeal,  on  his 
giving  security  as  required  by  Rule  827:  Campbell  v.  Royal  Canadian 
Bank,  19  Gr.  477. 

Where  an  appellant  has  given  security  under  Rule  826,  and  clause 
(c)  of  this  Rule,  proceedings  cannot  be  taken  to  enforce  the  judgment 
or  order  appealed  from,  pending  the  appeal,  even  against  a  third 
person,  notwithstanding  that  the  appellant  may  have  neglected  to 
comply  with  clause  (&)  of  this  Rule:  see  Vigeon  v.  Northcote,  15  P. 
R.  171. 

After  the  execution  of  the  judgment  or  order  has  been  stayed,  only  Stay  of  pro- 
the  issue  of  the  judgment  or  order,  and  the  taxation  of  costs  there-  y*^1^8 . 
under,  can  be  proceeded  with,  unless  otherwise  ordered:  Rule  829.     mentorof- 

Under  the  former  practice  the  rule  was  the  reverse,  and  proceed-  der  appeal- 
ings  under  the  judgment  or  order  appealed  from  might  be  continued, 
unless  expressly  stayed:  see  Holmested  &  Langton,  1890,  p.  672. 

Proceedings  to  commit  a  defendant  for  a  breach  of  an  injunction.  Injunction, 
will  not  be  stayed   pending  an  appeal  from  the  judgment  or  order  ^,gp"  nded 
granting  the  injunction:  Gamble  v.  Rowland,  3  Gr.  281,  303;  and  see 
McLaren  v.  Caldirell,  29  Gr.  438;  unless  the  operation  of  the  injunction 
has  been  suspended  under  clause  (d)  of  this  Rule.     Formerly  pending 
an  appeal  from  a  judgment  awarding  an  injunction,  the   injunction 
would  not  be  suspended:  Ib.,  and  see  S.  C.,  6  Ont.  at  p.  494;  Fox  v. 
Toronto  &  Nipissing  Ry.  Co.,  26  Gr.  352,  except  in  the  case  of  a  man- 
datory injunction,   where  obedience  to  the  injunction  would   render 
th<>  appeal  nugatory:   see  Dundas  v.  Hamilton  &  Milton  Road  Co.,  19 
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Rule  827. 


Appoint- 
ment of 
lieceiver, 
when 
stayed. 


Mortgage 
actions, 
when 
•stayed. 


pending 
appeal — 
disposition 
of. 


Gr.  455;  but  see  McGarvey  \.  Strathroy,  6  Ont.  138;  19  C.  L.  J.  393, 
where  Froudfoot,  J.,  refused  a  sequestration  to  enforce  an  injunction 
restraining  the  defendants  from  permitting  water  to  flow  on  plain- 
tiff's land,  pending  an  appeal,  after  security  had  been  given  under  li. 
S.  O.  1877,  c.  38,  s.  26,  from  which  this  Rule  is  taken;  and  see  also 
Toronto  v.  Toronto  Street  Ry.  Co.,  12  P.  R.  361;  and  see  Rule  827  (d), 
which  now  authorizes  the  Court  to  stay  an  injunction,  or  mandamus. 
in  any  case. 

Where  a  sum  of  money  was  ordered  to  be  paid,  or  in  default  a 
receiver  was  directed  to  be  appointed,  the  appointment  of  a  receiver 
could  formerly  only  be  stayed  pending  an  appeal,  on  security  being 
given  for  the  amount  ordered  to  be  paid,  as  required  by  the  former 
Rule  804:  Fox  v.  Toronto  &  Nipissinff  Ry.  Co.,  26  Gr.  352;  and  see 
Polini  v.  Gray,  12  Ch.  D.  438;  such  terms  are  not  necessarily  to  be 
imposed  under  the  present  Rule. 

Even  before  this  Rule  in  mortgage  cases,  simply  for  foreclosure,  or 
sale,  proceedings  were  stayed  pending  an  appeal  without  security 
being  required:  Bank  of  U.  C.  \.  Pottroff,  8  U.  C.  L.  J.  328.  And  it 
would  seem  that  the  Court  appealed  from,  may,  in  its  discretion, 
irrespective  of  this  Rule,  suspend  the  operation  of  its  judgment  in 
any  case  pending  an  appeal:  Cotton  v.  Corly,  5  TJ.  C.  L.  J.  67. 

As  to  form  of  bond  for  security,  and  affidavits  of  justification,  and 
execution,  see  Rule  830,  infra. 

Where  an  appellant  proceeds  to  enforce  an  order  or  judgment 
appealed  from,  pending  the  appeal,  and  by  his  appeal  he  claims  relief 
inconsistent  with  that  given  by  the  order  or  judgment  appealed  from, 
he  will  be  held  to  have  abandoned  his  appeal:  International  Wrecking 
Co.  v.  Lobb,  12  P.  R.  207;  Tidean  v  Westover,  29  Ont.  6;  but  com- 
pliance with  an  order  for  security  for  costs,  by  giving  security  under 
protest,  and  proceeding  with  the  action,  was  held  not  to  be  accept- 
ance of,  and  acquiescence  in,  the  order,  which  waived  the  right 
of  appeal:  Duffy  v.  Donovan.  14  P.  R.  159. 

In  Re  Charles  Stark  Co.,  15  P.  R.  451,  a  Judge  in  Chambers  refused 
to  enforce  an  order  without  prejudice  to  an  appeal. 

Where  money  has  been  paid  into  Court  for  a  specific  purpose,  and 
that  purpose  has  been  answered  in  favour  of  the  party  paying  it.  in, 
it  will  be  paid  out  to  that  party:  therefore,  where  security  for  costs  of 
an  appeai  to  the  Court  of  Appeal  has  been  given,  by  paying  money 
into  Court,  the  appellant  is  entitled,  in  the  event  of  the  appeal  prov- 
ing successful,  to  have  the  money  paid  out  to  him,  notwith- 
standing the  respondent  may  desire  to  appeal  to  the  Supreme  Court: 
.McLaren  v.  Caldwell,  9  P.  R.  118;  Wilson  v.  Beatty,  Re  Donovan,  10 
P.  R.  71;  Atherton  v.  B.  N.  A.  Co.,  L.  R.  5  Chy.  720;  Lindsay  Pctro- 
leum  Co.  v.  Hurd,  3  Chy.  Ch.  16;  Billington  v.  Provincial  Ins.  Co.,  9  P. 
R.  67;  Grossman  v.  Shears,  15  C.  L.  J.  110;  and  the  respondent  in 
such  a  case,  if  he  desires  to  stop  the  payment  out,  must  give  security 
for  damages  consequent  on  its  detention  in  Court:  McDonald  \. 
Worthington,  8  P.  R.  554,  and  see  Polini  v.  Gray,  supra. 

Similarly  a  bond  given  as  security  for  the  costs  of  an  appeal  to  the 
Court  of  Appeal  may  be  ordered  to  be  delivered  up.  where  the  appel- 
lant is  successful  in  the  Court  of  Appeal,  all  liability  upon  it  being 
at  an  end,  notwithstanding  that  an  appeal  to  the  Supreme  Court  may 
be  pending:  Burgess  v.  Cwncay,  11  P.  R.  514;  so  also  a  bond  given 
for  security  for  costs  in  the  action,  where  the  plaintiff  has  succeeded 
in  the  Court  of  Appeal:  Marsh  v.  Well),  15  P.  R.  64. 
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This  principle  does  not,  however,  apply  to  enable  a  party  who  has  Rule  827. 
paid  money  into  Court  as  security  for  costs  in  the  High  Court,  and 
has  succeeded,  to  obtain  payment  of  the  money  out  to  him  pending  an 
appeal  to  the  Court  of  Appeal,  as  the  appeal  is  a  step  in  the  original 
action:  Rule  798,  and  the  purpose  for  which  the  money  is  paid  in  is 
not  answered,  unless  the  appeal  is  unsuccessful:  National  Ins.  Co.  v. 
Egleson,  9  P.  R.  202;  see  also  Badische  Anilin,  etc.  v.  Johnson,  1897,  2 
Ch.  322.  But  where  the  opposite  party  was  otherwise  secured,  pay- 
ment out  was  directed:  Napier  v.  Hughes,  9  P.  R.  104.  Similarly 
while  an  appeal  to  the  Court  of  Appeal  is  pending,  a  bond  given 
for  security  for  costs  in  the  action,  will  not  be  ordered  to  be  de- 
livered up  to  a  successful  plaintiff  for  cancellation:  Hat/etey  v. 
Merchants'  Despatch,  12  Ont.  App.  040;  11  P.  R.  9;  nor  delivered 
out  for  suit  to  a  successful  defendant:  Co ffey  v.  Scane,  10  P.  R.  307; 
but  where  the  plaintiff  succeeds  in  the  Court  of  Appeal,  see  Marsh 
v.  Well,  15  P.  R.,  supra. 

Where  money  was  paid  into  Court  as  security  for  the  costs  of 
an  appeal,  and  for  the  purpose  of  staying  execution,  and  the  appeal 
was  dismissed  upon  the  appellant  giving  the  further  security  required 
for  an  appeal  to  the  Supreme  Court,  it  was  held  that  an  order  for 
payment  out  of  the  costs  of  the  appeal,  and  of  the  High  Court,  on 
an  undertaking  of  the  solicitors  to  refund  should  not  be  made: 
i  Agricultural  Ins  Co.  v.  Sargent,  10  P.  R.  397. 

It  has  been  held  that  the  recovery  of  costs,  payable  under  an  order, 
will  not  be  stayed  by  the  Court  of  Appeal,  pending  an  appeal  to  the 
House  of  Lords,  if  the  solicitors  to  whom  they  are  payable,  give 
their  personal  undertaking  to  refund,  in  case  of  the  order  being 
reversed:  Grant  \.  The  Ba-nque  Franco-Egj/ptienne,  3  C.  P.  D.  202: 
Morgan  v.  Elford,  4  Ch.  D.  352;  The  Khedive,  5  P.  D.  1;  but  see  supra 
and  Atty.-Gen.  v.  Emerson,  88  L.  T.  Jour.  97. 

Money  paid  in  by  an  appellant  as  security  for  costs  of  appear, 
where  it  becomes  liable  to  be  applied  to  pay  the  costs  of  the  respon- 
dent, will  generally  be  paid  out  to  the  solicitor  for  the  respondent  on 
his  undertaking  to  refund  it  if  the  appeal  is  allowed  by  the  Supreme 
Court:  Kelly  v.  Imperial,  etc.,  10  P.  R.  499;  Steele  v.  York,  7  C.  L.  T. 
170;  but  see  Agricultural,  etc.,  v.  Sargent,  10  P.  R.  401. 

The  solicitors'  undertaking  may  be  enforced  in  a  summary  manner: 
Swyny  v.  Borland,  1894,  1  Q.  B.  707;  but  where  no  such  undertaking 
is  given  the  solicitors  are  not  liable  to  be  called  on  to  refund,  even 
though  their  client  is  worthless,  and  is  ordered  to  repay  the  money: 
Hood-Barrs  v.  Heriot,  1890.  1  Q.  B.  010;  74  L.  T.  372;  Hood-Barrs  v. 
Grossman,  70  L.  T.  297;  1897,  A.  C.  172. 

And  where  a  sum  of  money  has  been  paid  into  Court,  not  to 
answer  any  specific  purpose,  but  generally  to  abide  further  order, 
then  the  Court  has  a  discretion  as  to  ordering  the  money  to  be  paid 
out  pending  an  appeal,  and  in  such  a  case,  may  require  security  to  be 
given  to  refund  if  required:  King  v.  Duncan,  9  P.  R.  01;  Canadian 
Land  Go.  v.  Dysart,  11  P.  R.  51;  e.g.,  where  owing  to  the  poverty  of 
the  successful  party  there  is  danger  that  it  may  not  be  recovered  if 
the  decision  should  be  reversed:  Re  Airey,  Airey  v.  Bower,  79  L.  T. 
Jour.  95. 

Where  money  was  retained  in  Court  to  abide  the  result  of  sucR 
proceedings  as  the  plaintiff  might,  be  advised  to  take  in  reference 
thereto,  and  the  plaintiffs  thereupon  brought  an  action  which  was 
dismissed,  and  the  judgment  was  subsequently  affirmed  by  the  Court 
of  Appeal,  and  the  plaintiffs  then  appealed  from  the  Court  of  Appeal. 


1006 


CONSOLIDATED   RULES. 


Rules 
828,  829. 


When  giv- 
en a  fiat 
to  stay 
execution 
may  be 
granted. 


stay  oi 
proeeed- 

lotions, 


a  motion  for  payment  out  pending  such  appeal  was  refused:  Toronto 
v.  Toronto  St.  Ry.,  15  P.  R.  358. 

Where  a  fund  in  Court  is,  by  the  judgment  appealed  from,  directed 
to  be  paid  out  to  the  respondent,  the  Court  may  stay  the  payment 
out,  upon  the  appellant  giving  security  for  the  difference  between 
legal  interest  and  the  interest  which  will  actually  accrue  in  Court: 
McDonald  v.  Worthington,  8  P.  R.  554;  Brewer  v.  Yorke,  31  W.  R.  10*J; 
Bradford  v.  Young,  28  Ch.  D.  18;  but  if  payment  out  is  not  stayed. 
the  mere  pendency  of  an  appeal  will  not  prevent  its  being  paid  out: 
McMaster  v.  Radford,  16  P.  R.  20. 

Where  money  has  been  paid  in  as  security  for  costs  of  an  appeal 
by  a  party  who  is  unsuccessful,  it  will  be  applied  in  payment  of  the 
costs  of  the  appeal,  and  the  balance  will  not  be  treated  as  that 
party's  own  moneys  and  applied  to  pay  other  costs  of  the  action 
payable  by  him,  if  it  is  shewn  to  have  been  borrowed  for  the  specific 
purpose  of  securing  the  costs  of  the  appeal:  McKenzie  v.  Kittridge,  1 
C.  L.  T.  110;  see  also  Worthington  v.  Johnson,  72  L.  T.  Jour.  373. 

Where  money  was  so  paid  out  to  a  respondent  to  satisfy  costs  of 
an  unsuccessful  appeal,  but  the  decision  was  reversed  by  the  Privy 
Council,  the  respondent  was  compelled,  in  an  action  brought  for  the 
purpose,  to  repay  the  moneys  so  paid  out  for  principal  and  interest, 
with  interest  on  that  gross  amount  at  six  per  cent.,  and  all  sums 
otherwise  paid  for  costs  without  interest:  Citizens  Ins.  Co.  v.  Parsons, 
32  C.  P.  492.  Semlble,  that  an  action  was  only  necessary,  because 
the  money  had  been  paid  out  to  persons  not  parties  to  the  original 
suit  as  trustees  for  the  creditors  of  the  original  plaintiff:  76.  See 
McKindsey  v.  Armstrong,  11  P.  R.  200. 

Proceedings  in  an  action  upon  an  appeal  bond  were  stayed,  where 
a  further  appeal  was  pending  and  security  had  in  it  been  given  for 
the  costs  secured  by  the  bond:  McLaren  v.  Stephen,  10  P.  R.  88. 

An  appeal  under  The  Joint  Stock  Companies  Wi>nding-up  Act  (R.  S.  O. 
c.  222),  s.  27  (2),  cannot  be  entertained  where  security  has  not  been 
given  within  eight  days  from  the  rendering  of  the  final  judgment,  or 
order,  appealed  from:  Re  Union  Ins.  Co.,  1  Ont.  App.  783.  t 

828.  Where,  under  the  preceding  Rules,  an  appellant 
has  become  entitled  to  a  stay  of  execution,  a  Judge  of  the 
Court  appealed  to  may  issue  his  fiat  to  the  Sheriff,  to  whom 
any  execution  under  the  judgment  has  been  issued,  to  stay 
the  execution,  and  the  execution  shall  be  thereby  stayed, 
whether  a  levy  has  been  made  under  it  or  not.    New.     See 
Con.  Rule  805;  Rules  of  1  Jan.,  1896,  1487  (805);  58 
V.  c.  12,  s.  78  (2). 

829.  Where  execution  of  the  judgment  or  order  ap- 
pealed  from  has  become  stayed  all  further  proceedings  in 
the  action  in  the  Court  appealed  from,  other  than  the  issue 
of  the  judgment  or  order  and  the  taxation  of  costs  there- 

~.  under,  shall  be  stayed,  unless  otherwise  ordered  by  the 
Court  appealed  to  or  a  Judge  thereof;  and  the  order  may 
be  on  such  terms  as  may  seem  just.  New. 
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Role  830. 

(ii)  Form  of  Security,  etc. 


83O.  "Where  security  is  required  under  Eules  826  or 
827,  the  security,  unless  otherwise  ordered  by  the  Court 
or  a  Judge,  shall  be  regulated  by  the  following  provi-  qu'ired  to 

be  given. 

sions  :  — 

1.  The  security  shall  be  by  bond  which  may  be  accord- 
ing  to  Form  No.  197.  // 

2.  The  bond  shall  be  executed  by  two  sufficient  sureties. 

3.  The  sureties  shall  make  affidavit  of  justification  ac-     / 
cording  to  Form  197. 

4.  "Where  security  is  to  be  given  for  costs  of  the  appeal 
the  same  shall  be  given  for  $400. 

5.  Where  security  is  to  be  given  for  payment  of  money 
directed  by  the  judgment  or  order  appealed  from  to  be 
paid  either  as  a  debt  or  for  damages  or  costs,  the  security 
shall  be  in  double  the  amount  by  the  judgment  or  order 
directed  to  be  paid;    but  where  security  is  to  be  given  in 
a  sum  above  $2,000,  the  Court  or  a  Judge  may  allow 
security  to  be  given  by  a  larger  number  of  sureties  appor- 
tioning the  amount  among  them  as  may  appear  reasonable  ; 
and  where  the  amount  by  the  judgment  directed  to  be 
paid   exceeds   $10,000,  the    Court   or   Judge   may   allow 
security  to  be  given  for  such  amount  less  than  double  as 
may  appear  reasonable. 

6.  Where  the  judgment  appealed  from  directs  the  sale 
or  delivery  of  possession,  of  real  property  or  chattels   real, 
the  security  required  by  Rule  827  shall  be  taken  in  double 
the  yearly  value  of  the  property  in  question. 

7.  The   bond,  with   an   affidavit   of   the  due  execution 
thereof,  and  affidavit  of  justification,  shall  be  filed  in  the 
office  in  which  the  action  or  matter  was  commenced,  and 
shall  be  deemed  to  be  perfected  and  allowed,  unless  within 
14  days  after  being  served  with  notice  of  the  filing  thereof, 
the  respondent  moves  for  its  disallowance;    but  the  appel- 
lant may  after  the  filing  make  a  special  application  before 
the  expiration  of  said  14  days  to  stay  execution. 

8.  Instead  of  giving  a  bond  the  appellant  may  without     /    A-f  /I  /  %L 
order  pay  into  Court  a  sum  of  money  equal  to  half  the    °      ^  ''  ^ 
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Rule  830.  penalty  of  the  bond  in  cases  within  clauses  4  and  6  of  this 
Rule,  or  equal  to  the  amount  by  the  judgment  or  order 
directed  to  be  paid  in  cases  within  clause  5  of  this  Rule, 
and  the  money  when  so  paid  in  shall  stand  as  security  in 
lieu  of  a  bond,  but  either  party  may  apply  to  the  Court 
or  a  Judge  to  increase  or  diminish  the  amount  of  such  pay- 
ment into  Court.  New. 

The  Court,  if  it  sees  fit,  may  reduce  the  amount  of  the  security  to  be 
given:  see  Re  Sherlock,  18  P.  R.  6. 

After  a  bond  has  been  given,  the  Court  below  may  allow  money  to 
be  paid  into  Court  as  security  in  substitution  therefor:  Chatham  d 
Dover,  E.,  v.  The  Erie  &  Huron  Ry.  Co.,  1  P.  R.  399;  but  it  is  not 
sufficient  to  deposit  the  money,  and  obtain  a  certificate  of  the  deposit; 
it  must  also  appear  that  the  security  so  given,  is  to  the  satisfaction 
of  the  Court  appealed  from,  or  a  Judge  thereof:  Macdonald  v.  Abbott, 
3  S.  C.  R.  278. 

As  to  the  time  for  putting  in  security  for  costs  in  appeals  to  the 
Court  of  Appeal,  see  Rule  826,  and  HcRae  v.  White,  9  P.  R.  288. 

The  former  Rule  807  required  the  appellant  to  be  a  party  to  the 
bond,  unless  that  was  dispensed  with.  An  order  dispensing  with  the 
execution  of  the  bond  by  the  appellants,  or  any  of  the  appellants, 
where  there  are  more  than  one,  was  necessary  to  be  obtained  before 
the  bond  was  executed,  and  only  those  actually  executing  it  were  to 
be  made  parties  to  it:  Grothe  v.  Pearcc,  15  P.  R.  195.  Under  the 
present  Rule  it  is  not  necessary  that  the  appellant  shall  be  a  party 
to  the  bond;  but  if  he  is  made  a  party  he  must  execute  the  bond 
or  the  respondent  will  be  entitled  to  have  it  disallowed:  Robin-son  v. 
Harris,  14  P.  R.  373. 

A  surety  is  liable  to  cross-ex  a  nination  on  the  affidavit  of  justifica- 
tion. A  surety  who  is  a  member  of  a  mercantile  partnership,  but 
who  justifies  on  his  own  individual  property,  and  not  on  his  share 
in  the  partnership  is  not  compellable  on  cross-examination  on  his 
affidavit  to  disclose  the  liabilities  of  the  partnership:  Douglas  v. 
Blackey,  14  P.  R.  504. 

The  affidavit  of  justification  cannot  be  dispensed  with:  Donnelly  v. 
Jones,  4  Chy.  Ch.  48. 

The  respondent  is  entitled  to  a  security  free  from  objections 
which  might  be  raised  by  the  sureties  if  sued:  Jones  v.  Maodonald,  14 
P.  R.  535. 

Motion  for      Where  the  respondent  objects  to    the  sufficiency  of  the  bond,   he 

disallow-     must  move  to  disallow  it,  or  it  will,  under  this  Rule,  stand  allowed 

bond0*        after  the  lapse  of  fourteen  days  from  service  of  notice  of  its  filing. 

when  The  motion  should  be  made  in  the  Court  appealed  from.     The  appli- 

mado.          cation  may  be  entertained  by  the  Master  in  Chambers,  or,  where  the 

bond  is  filed  in  an  outer  office,  by  a  Local  Master,  or  Local  Judge, 

having  jurisdiction:  -see  Rules  45,  49;  BrigJtam  v.  Smith,  1  Chv.  Ch. 

334. 

A  bond  filed  before  leave  to  appeal  Js  granted,  in  a  case  where 
leave  is  necessary,  is  irregular,  and  will  be  disallowed;  and  a  bond 
which  has  been  disallowed  on  that  ground  cannot  afterwards  be  re- 
filed,  on  leave  to  appeal  being  granted,  without  the  consent  of  the 
sureties:  Jones  v.  Macdonald,  14  P.  R.  435. 
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Affidavits  may  be  read  in  opposition  to  the  affidavits  of  justification  Rule  830. 
of  the  sureties:  Campbell  v.  Royal  Canadian  Bank,  6  P.  R.  45;  Brigham  Affidavits 
v.  Smith,  1  Chy.  Ch.  334;  and  also  depositions  made  by  the  sureties  may  be 
in   another    action   to   which   the  principal    was   no   party:   Jones   v. 
Macdonald,  14   P.   R.  435;  and  the  sureties  are  also  liable  to  cross- 
examination  on  their  affidavits  of  justification:  Rule  490;  Douglas  v. 
Btuvkey,    14    P.    R.    504;    and   may   be  compelled    to   attend    to   beSureties 
so   examined    by   being   served   with   an   appointment   and   subpoena  may  be 
though    no   motion   against  the  bond   is   pending:   Rule  492;    H-M07ile)sexamined. 
v.  Hughes,  17  C.  L.  J.  110;  1  C.  L.  T.  189. 

The  bond,  and  affidavits  of  execution,  and  justification,  are  separate  BffiHd  a.nd 
documents,  and  each   must  be  stamped  with  a  proper  filing  stamp :  a0  b^ 
McBeth  v.  Smart,  1  Chy.  Ch.  269.  When 

allowed. 

The    affidavit    of   justification,    should    be    entitled    in    the    cause: 

see  Form  197.  In  Molson's  Bank  v.  Cooper,  17  P.  R.  153,  it  was  held 
that  an  affidavit  of  execution  not  so  entitled  is  not  invalid;  but 
probably  the  better  practice  is  to  entitle  both  affidavits  in  the  action: 
see  R.  S.  O.  c.  74,  s.  12. 

Where  the  bond  stands  allowed  under  this  Rule,  by  reason  of  the  Fiat  to  stay 
lapse  of  fourteen  days  from  its  filing,  a  Judge's  fiat  to  the  sheriff  to^g^tlon 
stay  execution  may  be  obtained:  Rule  828.     But  where  the  appellant  granted, 
desires  to  stay  execution  before  the  fourteen  days  have  expired,  then 
a  special  application  for  that  purpose  is  necessary. 

Where  the  appeal  to  the  Court  of  Appeal  is  dismissed,  an  action  Action  on 
on  the  appeal  bond   will  be  stayed,   where  the  appellant  has  given  aPpeal 
proper  security,  and  is  prosecuting   an  appeal   from  the  decision  Ot stayed! 
the  Court  of  Appeal  to  the  Privy  Council:  McLaren  v.  Stephen,  10  P. 
R.  88;  19  C.  L.  J.  404. 

As  to  the  damages  recoverable  under  the  bond,  see  Re  Alger  £ 
Sarn'M  Oil  Co.,  23  Ont.  583. 

If  either  surety  dies  or  becomes  insolvent,  pending  the  appeal,  an  Further 
application  may  be  made  to  compel  the  appellant  to  substitute  security, 
another:  Sounders  v.  Furnival,  2  Chy.  Ch.  159;  Gage  v.  Canada  wbere) Jt 
Publishing  C».,  10  P.  R.  169.  The  application  must  be  made  to  the  ordered. 
Court  appealed  from:  Lumsden  v.  Davis,  10  P.  R.  10. 

A  bond   cannot   be   excepted   to   on  the   ground  that   the   sureties  Objections 
are  "  standing  sureties  "  of  the  appellant,  in  the  absence  of  evidence tc  sureties, 
as  to  their  insufficiency:  Norval  v.  Canada  Southern  Ry.  Co.,   7  P.  R. 
313.     It  is   irregular  for  the   solicitor   of   the   appellant    to    become 
surety  in  an    appeal   bond:   Beckitt  v.   Wragg,   1   Chy.   Ch.   5;   Grand 
Tntnk  Ry.  Co.  v.  Ontario  <&  Quebec  Ry.  Co.,  3  C.  L.  T    173-  Re  Gibson 
13  P.  R.  359. 

A  married  woman  has  been  held  to  be  not  a  proper  surety:  Mullln 
v.  Pascoe,  8  P.  R.  372;  Raham  v.  The  News;  Raham  v.  Trout,  Gait, 
C.J.,  14th  March,  1891.  But  see  The:  Married  Woman's  Property  Act 
(R.  S.  O.  c.  163),  and  Kerr  v.  Stripp,  40  U.  C.  Q.  B.  at  p.  134;  Frasee 
v.  McFarland,  43  U.  C.  Q.  B.  281;  Lawson  v.  Laidlaw,  3  Ont  Apn  77- 
and  Hessin  v.  Baine,  2  Ont.  302. 

An  officer  of  the  Court  is  not  an  improper  surety:  Wilkins  v.  McLean 
7  C.  L.  T.  5. 

Where  the  title  to  land,  in  respect  of  which  a  surety  qualified,  was 
not  registered,  it  was  held  that  he  was  an  insufficient  surety  unless 
registration  of  his  title  was  procured:  Adamson  v.  Adamson  9  P  R 
96. 

J.A.— 64 
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Rule  830. 

9.  APPEALS  TO  HER  MAJESTY  IN  HER  PRIVY  COUNCIL. 

The  decision  of  the  Court  of  Appeal  on  appeals  from  the  High 
Court  of  Justice  is  not  in  all  cases  conclusive;  and  in  certain  cases 
an  appeal  can  be  had  therefrom  either  to  the  Supreme  Court  of 
Canada  or  to  the  Judicial  Committee  of  the  Privy  Council,  see  supra. 

Appeals  to  Supreme  Court  of  Canada.— Appeals  from  the 
Court  of  Appeal  to  the  Supreme  Court  of  Canada  are  regulated 
by  The  Supreme  and  Exch-eqiiter  Qourts  Act  (R.  S.  C.  c.  135),  and 
the  amendments  thereto  (see  ss.  24,  28);  Cass.  Pr.,  14-17.  An 
appeal  cannot  be  had  direct  from  the  High  Court  to  the  Supreme 
Court:  R.  S.  C.  c.  135,  ss.  24,  26;  Cass.  Pr.,  11,  15;  except  by  con- 
sent of  parties:  s.  26  (2),  or  by  leave  of  the  Supreme  Court,  where 
the  judgment  sought  to  be  appealed  from  is  final,  or  is  a  judgment 
decree,  decretal  order,  or  order  pronounced  in  any  cause,  matter,  or 
proceeding  in  the  nature  of  a  suit  or  proceeding  in  Equity:  II)., 
s.  26  (3). 

The  Supreme  Court  does  not  go  behind  the  statement  in  the  certifi- 
cate of  the  Court  of  Appeal  as  to  the  result  of  the  appeal:  Booth  v. 
Ratti,  21  S.  C.  R.  637. 

The  Court  has  no  discretion,  on  an  appeal  to  the  Supreme  Court  of 
Canada,  to  increase  the  amount  of  security  (fixed  by  R.  S.  C.  c.  135, 
s.  46,  at  $500),  because  of  the  number  of  respondents:  Archer  v. 
Severn-,  12  P.  R.  472. 

By  R.  S.  O.  c.  49,  s.  2,  a  limitation  of  the  right  to  appeal  to  the 
Supreme  Court  of  Canada  is  imposed  in  certain  cases,  but  this  pro- 
vision was  held  to  be  ultra  vires  of  the  Provincial  Legislature: 
Clarkson  v.  Ryan,  17  S.  C.  R.  251. 

The  Dominion  Act,  60-61  Viet.  c.  34,  s.  1,  now  provides  that  no 
appeal  shall  lie  to  the  Supreme  Court  from  the  Court  of  Appeal 
for  Ontario,  except  in  the  following  cases: — 

(a)  Where  the  title  to  real  estate  or  some  interest  therein  is  in 
question; 
(6)  Where  the  validity  of  the  patent  is  affected; 

(c)  Where  the  matter  in  controversy  in  the  appeal  exceeds  the 
sum  or  value  of  $1,000,  exclusive  of  costs; 

(d)  Where  the  matter  in  question  relates  to  the  taking  of  an 
annual  or  other  rent,  customary  or  other  duty  or  fee,  or  a  like 
demand  of  a  general  or  public  nature  affecting  future  rights; 

(e)  In   other   cases    where   the   special   leave   of  the   Court   of 
Appeal  for  Ontario  or  of  the  Supreme  Court  of  Canada  to  appeal 
to  such  last  mentioned  Court  is  granted; 

(f)  Whenever  the  right  to  appeal  is  dependent  upon  the  amount 
in  dispute,  such  amount  shall  be  understood  to  be  that  demanded, 
not  that  recovered,  if  they  are  different. 

Under  these  clauses  no  appeal  lies  unless  the  amount  in  con- 
troversy in  the  appeal  exceeds  $1,000.  exclusive  of  costs:  the  amount 
demanded  (in  clause  f),  having  regard  to  clause  (r)  means.  "  de- 
manded in  the  appeal  ":  Bain-  v.  Anderson.  18  C.  L.  T.  284;  34  C.  L. 
J.  459.  See  also  Jermyn  v.  Tetc,  34  C.  L.  J.  378. 

Where  the  jurisdiction  of  the  Supreme  Court  is  doubtful,  the  Court 
may  assume  jurisdiction  when  it  has  been  decided  that  the  appeal, 
on  the  merits,  should  be  dismissed:  76. 
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Appeals  to  Privy  Council.— In  cases  where  the  matter  in  con- Rule  830. 
troversy  exceeds  the  sum  or  value  of  $4,000,  or  where  the  matter  iuFrom 
ouestion  relates  to  the  taking  of  an  annual  or  other  rent,  customary  court  of 
or  other  duty,  or  fee,  or  any  like  demand  of  a  general  and  public  Appeal, 
nature  affecting  future  rights  of  what  value  or  amount  soever  the 
same   may  be,   an  appeal   from    the  Court  of   Appeal   lies   to   Her 
Majesty   in    Her   Privy  Council;   but  except  as  aforesaid   it  is   de- 
clared   that    no    appeal    shall    lie    to    Her    Majesty    in  ,Her    Privy 
Council:   R.  S.   O.  c.  48,   s.    1;  but  as  to  this  latter  provision,^  see 
Clarkson  v.  Ryan,  supra;  sed  vide  Cuvillier  v.  Aylwim,  2  Knapp.,  72. 

This  appeal  may  be  had  to  the  Privy  Council  without  first 
ing  to  the  Supreme  Court  of  Canada;  but  it  cannot  be  had  per 
from  the  High  Court. 

Where  an  appeal  has  been  had  to  the  Supreme  Court  of  Canada, 
a  further  appeal  to  the  Judicial  Committee  of  the  Privy  Council  can 
only  be  had  by  special  leave  of  the  Judicial  Committee:  R.  S.  C.  c. 
135,  s.  71;  Cuvillier  v.  Aylwm,  2  Knapp.  72. 

The  Privy  Council  will  not  advise  Her  Majesty  to  admit  an  appeal 
from  the  Supreme  Court,  save  where  the  case  is  of  gravity  involving 
matters  of  public  interest  or  some  important  question  of  law,  or 
affecting  property  of  considerable  amount,  or  where  the  case  is 
otherwise  of  some  public  importance,  or  of  a  very  substantial 
character:  Prince  v.  Oagnon,  8  App.  Gas.  103;  Johnston  v.  St.  Andrew*, 
3  App.  Cas.  159.  Amongst  the  considerations  affecting  the  granting 
of  the  leave  are — the  general  importance  of  the  question,  whether  it 
has  caused  great  difference  of  judicial  opinion,  and  the  extent  to 
which  the  decison  has  been  based  upon  English  authorities:  Robinson 
v.  C.  P.  Ry.,  1892,  A.  C.  481;  67  L.  T.  505;  it  is  not  enough  that  the 
questions  involved  are  of  great  importance  to  the  parties  or  calcu- 
lated to  attract  public  attention:  Dumoulin  v.  Langtry,  57  L. -T.  317. 
Special  leave  to  appeal  was  refused  in  a  case  involving  only  an 
issue  of  fact:  Canada  Central  Ry.  Co.  v.  Murray,  8  App.  Cas.  574. 

Leave  to  appeal  was  refused  though  the  question  sought  to  be 
raised  was  one  of  publ:c  importance,  and  turned  on  the  construction 
of  a  statute,  because  the  Privy  Council  did  not  think  there  was  any 
reasonable  doubt  as  to  the  correctness  of  the  construction  which  had 
been  adopted:  Montreal  v.  Seminaire  de  St.  Sulpice,  14  App.  Cas.  660; 
16  S.  C.  R.  407;  and  see  Toronto  v.  Attorney-General,  29  C.  L.  J.  (501. 

Where  an  appellant  obtained  leave  to  appeal  on  the  ground  that  he 
desired  to  raise  a  particular  question  of  great  and  general  importance, 
he  was  not  permitted  on  the  appeal  to  contend  that  no  such  question 
arose,  and  that  the  case  turned  upon  a  question  of  fact  on  which  the 
Court  below  was  in  error:  St.  John's  v.  Central  Vermont  Ry.  Co.,  14  App, 
Cas.  51)0. 

For  other  cases  illustrating  the  principles  on  which  the  Judicial 
Committee  acts  in  granting  special  leave  to  appeal,  see  89  L.  T. 
Jour.  287. 

Where  leave  to  appeal  is  granted  in  a  case  where  the  amount  in 
dispute  is  below  that  for  which  an  appeal  lies  in  strict  course  of  law, 
it  is  granted  only  on  the  terms  of  the  appellant  paying  the  costs  of 
the  appeal  in  an  event:  Shenton  v.  Smith,  1895,  A.  C  229-  72  L 
T.  130. 

The  Privy  Council  will  not  entertain  appeals  on  mere  questions  of 
procedure,  where  no  substantial  injustice  has  been  done,  and  will  not 
suffer  points  to  be  raised  before  it  which  were  not  taken,  or  have 
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Rules          been  abandoned,  in  the  Court  below:  The  Palgrave  Gold  Mg.  Co.  v. 
831,  832.     McMillan,  1892,  A.  C.  460;  67  L.  T.  425;  Randwick  v.  Australian  C.  I. 

Corp.,  1893,  A.  C.  322;  Soiling  vJ  Brougliton,  1893,  A.  C.  556;  Ex  p. 

Kennington,  8  Jur.  N.  S.  1111;  Grey  v.  Manitoba  &  N.  W.  Ry.,  1897, 

A.  C.  254. 

Where  the  Supreme  Court  of  Canada  has  acted  under  a  special 
reference  to  it,  under  an  agreement  between  the  parties,  and  not  in 
its  ordinary  jurisdiction  as  a  Court  of  Appeal,  no  appeal  lies  to  the 
Privy  Council:  Atty.-Gen.  of  Nova  Scotia  v.  Gregory,  55  L.  T.  270;  55 
L.  J.  P.  C.  40. 

beCgivenon     831-    The  security  to  be  given  in  cases  of  appeal  to 

Privy118 10  -H-er  Majesty  in  Privy  Council,  shall  be  personal,  and  by 

council,     bond  to  the  respondent,  such  bond  to  be  executed  by  two 

sufficient  sureties  (except  in  special  cases),  as  mentioned 

in  Rule  830,  in  the  penal  sum  of  $2,000,  the  condition  of 

which  bond  shall  be  to  the  effect  that  the  appellant  shall 

and  will  effectually  prosecute  his  appeal,  and  pay  such 

costs  and  damages  as  shall  be  awarded  in  case  the  -judgment 

appealed  from  shall  be  affirmed,  or  in  part  affirmed.     Con. 

Rule  855. 

R.  S.  O.  c.  48,  s.  2,  requires  this  security  to  be  given. 
A  form  of  bond  is  given  in  the  App.  Form  198. 

A  bond  according  to  the  terms  of  this  Form  having  the  words  "  or 
pay  "  in  the  condition,  instead  of  "  and  pay,"  the  words  used  in  Rule 
831,  is  regular;  and  "  effectually  prosecute "  means  "  successfully 
prosecute."  But  to  secure  the  amount  found  due  to  the  respondents 
by  the  judgment  appealed  from,  so  as  to  entitle  the  appellant  to  a 
stay  of  execution,  a  bond  with  the  condition  in  the  form  of  Form 
198  is  not  sufficient:  see  Rule  832  (d).  A  bond  for  that  purpose  must 
be  conditioned  in  the  same  way  as  a  bond  under  Rule  830:  see  Form 
197,  and  Rule  833;  International  Bridge  Co.  v.  Canada  SoutJiern  Ry.  Co.r 
9  P.  R.  250;  McMaster  v.  Radford,  16  P.  R.  20;  R.  S.  O.  c.  48,  s.  4. 

cuttonetoe~      832.     Upon  the  perfecting  of  the  security,  mentioned 
be  stayed.  m  Ruie  §31,  execution  shall  be  stayed  in  the  original  cause> 
(rJ ./.   £  /  V .   except  in  the  following  cases  : — 

certain  (a^  -^  the  judgment  appealed  from  directs  the  assign- 

exceptions  ment  or  delivery  of  documents  or  personal  property,  execu- 
jfartiaTper-  tion  shall  not  be  stayed  until  the  things  directed  to  be  as- 
is^equfred  signed  or  delivered  have  been  brought  into  the  Court  of 
hftoecourty  Appeal  or  placed  in  the  custody  of  such  officer  or  receiver 
as  that  Court  or  a  Judge  thereof  appoints,  nor  until  secur- 
ity has  been  given  to  the  satisfaction  of  that  Court  or  a 
Judge  thereof,  and  in  such  sum  as  may  be  directed,  that 
the  appellant  will  obey  the  order  of  the  Judicial  Com- 
mittee of  the  Privy  Council. 
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(6)  If  the  -judgment  appealed  from  directs  the  execution 

^   ^  x  ,          .  j_'in     **•*» 

of  a  conveyance  or  any  other  instrument,  execution  shall  Or  t,y 
not  be  stayed  until  the  instrument  has  been  executed  and 
deposited  with  the  proper  officer,  to  abide  the  judgment 
of  the  said  Judicial  Committee. 


(c)  If  the  judgment  appealed  from  directs  the  sale 
delivery  of  possession  of  real  property  or  chattels  real,  ex-  special 
ecution  shall  not  be  stayed  until  security  has  been  entered  n        y 
into  to  the  satisfaction  of  the  Court  of  Appeal,  and  in  such 

sum  as  that  Court  or  a  Judge  directs,  that  during  the  pos- 
session of  the  property  by  the  appellant,  he  will  not 
commit  or  suffer  to  be  committed  any  waste  on  the  pro- 
perty, and  that  if  the  judgment  be  affirmed,  he  will  pay 
the  value  of  the  use  and  occupation  of  the  property  from 
the  time  of  the  appeal  until  the  delivery  of  possession 
thereof,  and  also,  in  case  the  judgment  is  for  the  sale  of 
property  and  the  payment  of  a  deficiency  arising  upon 
the  sale,  that  the  appellant  will  pay  the  deficiency; 

(d)  If  the  judgment  appealed  from  directs  the  payment  Or  to  pay 
of  money,  execution  shall  not  be  stayed  until  the  appellant  costs. 
has  given  security,  to  the  satisfaction  of  the  Court  of  Ap- 

peal or  a  Judge  thereof,  that  if  the  judgment,  or  any  part 
thereof,  be  affirmed,  the  appellant  will  pay  the  amount 
thereby  directed  to  be  paid,  or  the  part  thereof  as  to  which 
the  judgment  may  be  affirmed  if  it  be  affirmed  only  as  to 
part,  and  all  damages  awarded  against  the  appellant  on  the 
appeal.  Con.  Rules  804,  855. 

See  also  R.  S.  O.  c.  48,  ss.  3,  4. 

833.  The  provisions  of  Rule  830  shall  apply  to  secur- 
ity  given  under  Rules  831  and  832.     New.     See  Con. 
Rules  856,  857. 

834.  When  the  security  has  been  perfected  and  al-  when  giv- 

i  j  T     j  j-  .LI        /^<          ,       P    A  1  •  i  •       f     i  en>  a  /a*  to 

lowed,  a  J  uclge  01  tne  Court  01  Appeal  may  issue  his  fiat  stay  execu- 
to  the  Sheriff  to  whom  any  execution  under  the  judgment  gr°a^te<L  e 
has  been  issued,  to  stay  the  execution,  and  the  execution 
shall  be  thereby  stayed,  whether  a  levy  has  been  made 
under  it  or  not;  but  if  the  grounds  of  appeal  appear  to  be  J^ge  may 
frivolous,  the  Court  of  Appeal  or  a  Judge  thereof,  may  execution 
order  execution  to  issue  or  to  be  proceeded  with.     Con.  tolssue- 
Rules  805,  855. 
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Rule  834.       The  Orders  of  the  Privy  Council  which  are  applicable  in  appeals 
from  Ontario  and  may  be  useful,  are  here  printed:— 
See  notes  to  Rule  827. 

RULE  ISSUED  BY  THE  JUDICIAL  COMMITTEE. 

Rule  of  P.  Directing  Judges  of  the  Courts  in  the  Colonies  and  Foreign  Settlements 
C.  of  12th  of  the  Crown  to  give  their  reasons  in  tcriting  for  the  judgment  appealed 


Feb.,  1845. 


Rule  of  P. 
C.  of  13th 
June,  1853. 


from,  and  to  transmit  the  same  with  the  Record. 
AT  THE  COUNCIL  CHAMBER,  WHITEHALL,  the  12th  Feb.,  1845. 
By  the  Judicial  Committee  of  the  Privy  Council: 

Whereas,  by  an  Act  passed  in  the  eighth  year  of  Her  Majesty's 
reign,  intituled,  etc.  [Here  follows  a  recital  of  7  &  8  Victoria,  c. 
69,  s.  11.] 

Now,  therefore,  the  Lords  of  the  said  Judicial  Committee  of  the 
Privy  Council  are  pleased  to  order,  as  it  is  hereby  ordered,  that  when 
any  appeal  shall  be  prosecuted  from  any  judgment  of  any  Court  in 
the  Colonies  or  foreign  settlements  of  the  Crown,  the  reasons  given 
by  the  Judges  of  such  Court,  or  by  any  of  such  Judges,  for  or  against 
such  judgment,  shall  be,  by  the  Judge  or  Judges  of  such  Court, 
communicated  in  writing  to  the  Registrar  of  such  Court,  or  other 
officer,  whose  duty  it  is  to  prepare  and  certify  the  transcript  record 
of  the  proceedings  in  the  cause,  and  that  the  same  be  by  him  trans- 
mitted in  original  to  the  Clerk  of  Her  Majesty's  Privy  Council,  at 
the  same  time  when  the  documents  and  proceedings  proper  to  be  laid 
before  Her  Majesty  in  Council  upon  the  hearing  of  the  appeal  are 
transmitted. 

Whereof  the  Judges  of  all  such  Courts  in  the  Colonies  or  foreign 
settlements  of  the  Crown  are  to  take  notice,  and  govern  themselves 
accordingly. 

C.  C.  GREVTLLE. 

This  Rule  is  still  in  force,  and  is  to  be  observed:  see  12  App.  Cas. 
133. 

ORDERS  OF  THE  PRIVY  COUNCIL. 

Passed  at  the  Court  of  Buckingham  Palace,  the  13th  of  June,  1853. 

Present: 
THE  QUEEN'S  MOST  EXCELLENT  MAJESTY, 

His  Royal  Highness  Prince  Albert. 
Lord  President,  Earl  of  Aberdeen, 

Lord  Steward,  Earl  of  Clarendon, 

Duke  of  Newcastle,  Viscount  Palnierston, 

Duke  of  Wellington,  Mr.  Herbert, 

Lord  Chamberlain,  Sir  James  Graham,  Bt. 

Whereas,  there  was  this  day  read  at  the  Board  a  report  from  the 
Right  Honourable  the  Lords  of  the  Judicial  Committee  of  the  Privy 
Council,  dated  the  30th  May  last  past,  humbly  setting  forth  that  the 
Lords  of  the  Judicial  Committee  have  taken  into  consideration  the 
practice  of  the  Committee  with  a  view  to  greater  economy,  despatch, 
and  efficiency  in  the  appellate  jurisdiction  of  Her  Majesty  in  Council, 
and  that  their  Lordships  have  agreed  humbly  to  report  to  Her 
Majesty  that  it  is  expedient  that  certain  chanses  should  be  made  in 
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the    existing   practice  in   appeals,    and    recommending   that   certain  Rule  834. 
Rules    and    Regulations    therein    set    forth    should    henceforth    be 
observed,  obeyed,  and  carried  into  execution,  provided  Her  Majesty  is 
pleased  to  approve  the  same. 

Her  Majesty,  having  taken  the  said  report  into  consideration,  was 
pleased,  by  and  with  the  advice  of  Her  Privy  Council,  to  approve 
thereof,  and  of  the  Rules  and  Regulations  set  forth  therein,  in  the 
words  following,  videlicet: — 

I.  That,   any  former  usage    or  practice  of   Her   Majesty's   Privy  Appellant 
Council  notwithstanding,  an  appellant  who  shall  succeed  in  obtaining  ^,ccessful 
a  reversal,  or  material  alteration,  of  any  judgment,  decree  or  order,  may  re- 
appealed  from,  shall  be  entitled  to  recover  the  costs  of  the  appeal  cover  costs 
from    the  respondent,   except   in  cases  in   which  the   Lords  of  the     aPPeal. 
Judicial  Committee  may  think  otherwise  to  direct. 

II.  That  the  Registrar  or  other  proper  officer  having  the  custody  of  Tran- 
the  records  in  any  Court,  or  special  jurisdiction  from  which  an  appeal 

is  brought  to  Her  Majesty  in  Council,  be  directed  to   send  by  post  the  Kegis. 

with  all  possible  despatch,  one  certified  copy  of  the  transcript  record  trar  of  the 

in   each   cause  to  the   Registrar   of   Her   Majesty's   Privy    Council,  ccmucil 

Whitehall;  and  that  all  such  transcripts  be  registered  in  the  Privy 

Council  office,  with  the  date  of  their  arrival,  the  names  of  the  parties, 

and  the  date  of  the  sentence  appealed  from;  and  that  such  transcript 

be  accompanied  by  a  correct  and  complete  index  of  all  the  papers, 

documents  and  exhibits  in  the  cause;  and  that  the  Registrar  of  the 

Court  appealed  from,  or  other  proper  officer  of  such  Court,  be  directed 

to  omit  from  such  transcript  all  merely  formal  documents,  'provided 

such  omission  be*stated  and  certified  in  the  said  index  of  papers;  and 

that  special  care  be  taken  not  to  allow  any  document  to  be  set  forth 

more  than  once  in  such  transcript;  and  that  no  other  certified  copies 

of  the  record  be  transmitted  to  agents  in  England  by  or  on  behalf 

of  the  parties  in  the  suit;  and  that  the  fees  and  expenses  incurred 

and  paid  for  the  preparation  of  such  transcript  be  stated  and  certified 

upon  it  by  the  Registrar,  or  other  officer,  preparing  the  same. 

III.  That  where  a  record  of  proceedings  or  evidence  in  the  cause  Tran- 
appealed  has  been  printed  or  partly  printed  abroad,  the  Registrar  OrscriP*8 
other  proper  officer  of  the  Court  from  which  the  appeal  is  brought  printed 
shall   be   bound   to  send   home   the  same   in   a   printed   form,   either  abroad, 
wholly  or  so  far  as  the  same  may  have  been  printed,  and  that  he  do 
certify  the  same  to  be  correct,  on  two  copies,  by  signing  his  name  on 
every  printed  sheet,  and  by  affixing  the  seal,  if  any,  of  the  Court 
appealed  from  to  these  copies,  with  the  sanction  of  the  Court. 

And  that  in  all  cases  in  which  the  parties  in  appeals  shall  think  fit 

a  have  the  proceedings  printed  abroad,  they  shall  be  at  liberty  to  do 

so    provided  they  cause  fifty  copies  of  the  same  to  be  printed  in 'folio 

and   transmitted,    at   their   expense,   to   the   Registrar   of  the  Privy 

Council,  two  of  which  printed  copies  shall  be  certified  as  above  by 

the  officers  of  the  Court  appealed  from;  and  in  this  case  no  further 

in  EngLnd"  (2?*™*  °F  ^^  **  re°0rd  Wi"  be  in°Urred  or  allowed 

PriTv  TvinnS  *ffle  "wll?  n   W,ritten  transcriPt  of  appeal  at   the  Written 
rivy   Council   office,   Whitehall,  the  appellant   or  the  agent   of  the  transcripts 

(  \  Turv,  to  be  print- 

Where    the    record  is  printed    elsewhere    than    in    England    a 

he^Tdo3^  -rV'  lmable  t°.reco™  ^  ~»t  of  printing*  whilst 
As  £fnr  °,  •  lt  1S  Pnnted  in  En*land:  Lattey's  P.  C.  Pr.,  3 
As  to  form  and  size,  etc.,  see  page  1018. 
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before  a 
certain 
time. 
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may  be 
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the  form  of 
a  special 
case. 
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appellant  prosecuting  the  same  shall  be  at  liberty  to  call  on  the 
Registrar  of  the  Privy  Council  to  cause  it,  or  such  part  thereof  as 
may  be  necessary  for  the  hearing  of  the  case,  and  likewise  all  such 
parts  thereof  as  the  respondent  or  his  agent  may  require  to  be  print- 
ed by  Her  Majesty's  Printer,  or  by  any  other  printer  on  the  same 
terms,  the  appellant  or  his  agent  engaging  to  pay  the  costs  of  pre- 
paring a  copy  for  the  printer  at  a  rate  not  exceeding  one  shilling  per 
brief  sheet,  and  likewise  the  cost  of  preparing  such  record  or  appen- 
dix, and  that  one  hundred  copies  of  the  same  be  struck  off,  whereof 
thirty  copies  are  to  be  delivered  to  the  agents  on  each  side,  and  forty 
kept  for  the  use  of  the  Judicial  Committee;  and  that  no  other  fees 
for  solicitors'  copies  of  the  transcript,  or  for  drawing  the  joint  appen- 
dix, be  henceforth  allowed,  the  solicitors  on  both'  sides  being  allowed 
to  have  access  to  the  original  papers  at  the  Council  office,  and  to 
extract  or  cause  to  be  extracted  and  copied  such  parts  thereof  as  are 
necessary  for  the  preparation  of  the  petition  of  appeal,  at  the 
stationer's  charge  not  exceeding  one  shilling  per  sheet. 

V.  That  a  certain  time  be  fixed  within  which  it  shall  be  the  duty  of 
the  appellant  or  his  agent  to  make  such  application  for  the  printing 
of  the  transcript,   and  that   such   time  be   within  the  space  of  six 
calendar  months  from  the  arrival  of  the  transcript  and  registration 
thereof  in  all  matters  brought  by  appeal  from  Her  Majesty's  Colonies 
and  plantations  east  of  the  Cape  of  Good  Hope,  or  from  the  territories 
of  the  East  India  Company,  and  within  the  space  of  three  months  in 
all  matters  brought  by  appeal  from  any  other  part  of  Her  Majesty's 
Dominions  abroad;  and  that  in  default  of  the  appellant  or  his  agent 
taking  effectual  steps  for  the  prosecution  of  the  appeal  within  such 
time  or  times  respectively,  the  appeal  shall  stand  dismissed  without 
further  order,  and  that  a  report  of  the  same  be  made  to  the  Judicial 
Committee  by  the  Registrar  of  the  Privy  Council  at  their  Lordships' 
next  sitting  (&)• 

VI.  That  wherever  it  shall  be  found  that  the  decision  of  a  matter 
on  appeal  is  likely  to  turn  exclusively  on  a  question  of  law,  the  agents 
of   the   parties,    with   the   sanction    of    the   Registrar   of   the   Privy 
Council,  may  submit  such  question  of  law  to  the  Lords  of  the  Judicial 
Committee  in  the  form  of  a  special  case,  and  print  such  parts  only 
of  the  transcript  as  may  be  necessary  for  the  discussion  of  the  same; 
provided   that   nothing   herein   contained,   shall   in    any   way   bar  or 
prevent  the  Lords  of  the  Judicial  Committee  from  ordering  the  full 
discussion  of  the  whole  case,  if  they  shall  so  think  fit;  and  that  in 
order  to  promote  such  arrangements  and  simplification  of  the  matter 
in  dispute,  the  Registrar  of  the  Privy  Council  may  call  the  agents  of 
the  parties  before  him,   and  having  heard  them   and  examined  the 
transcript,  may  report  to  the  Committee  as  to  the  nature  of  the  pro- 
ceedings. 

And  Her  Majesty  is  further  pleased  to  order,  and  it  is  hereby 
ordered,  that  the  foregoing  Rules  and  Regulations  be  punctually 
observed,  obeyed,  and  carried  into  execution,  in  all  appeals  or  peti- 
tions, and  complaints  in  the  nature  of  appeals,  brought  to  Her 
Majesty,  or  to  Her  heirs  or  successors,  in  Council  from  Her  Majesty's 

(6)  Where  the  order  of  the  Court  below  granting  leave  to  appeal 
made  no  provision  as  to  the  costs  of  the  motion  in 'the  event  of  the 
appeal  being  dismissed  for  want  of  prosecution,  it  was  held  that  the 
Court  below  had  jurisdiction  to  rectify  the  mistake:  Milson  v.  Carter, 
1893,  A.  C.  638;  69  L.  T.  735. 
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Colonies  and  plantations  abroad,  and  from  the  Channel  Islands,  or  Rule  834. 
the  Isle  of  Man,  and  from  the  territories  of  the  East  India  Company, 
whether  the  same  be  from  Courts  of  Justice,  or  from  special  juris- 
dictions,   other  than  appeals   from  Her  Majesty's   Courts  of  Vice- 
Admiralty,  to  which  the  said  Rules  are  not  to  be  applied. 

Whereof  the  Judges  and  Officers  of  Her  Majesty's  Courts  of 
Justice  abroad,  and  the  Judges  and  Officers  of  the  Superior  Courts  of 
the  East  India  Company,  and  all  other  persons  whom  it  may  concern 
are  to  take  notice  and  govern  themselves  accordingly. 

W.  L.  BATHURST. 

AT  THE  COURT  AT  BUCKINGHAM  PALACE, THE  31sT  DAY  c 
MARCH,  1855. 

Present. 
THE  QUEEN'S  MOST  EXCELLENT  MAJESTY  IN  COUNCIL. 

Whereas  doubts  have  arisen  with  reference  to  the  power  of  the  Judicial 
Judicial  Committee  of  the  Privy  Council  to  suspend  or  relax,  under  Committee 
certain    special    circumstances,    the    regulations    in    appeal    causes  Bales.6 
established  by  Her  Majesty's  Order  in  Council,  of  the  13th  June, 
1853;  Her  Majesty,  by  and  with  the  advice  of  Her  Privy  Council,  is 
pleased  to  order,  and  it  is  hereby  ordered,  that  in  appeal  cases  in 
which  a  petition  of  appeal  to  Her  Majesty  shall  have  been  lodged, 
and  referred  by  Her  Majesty  to  the  Judicial  Committee,  the  said 
regulations  shall  be  subject  to  any  order  or  direction  which,  in  the 
opinion  of  the  Lords  of  the  Judicial  Committee,  the  justice  of  any 
particular  case  may  seem  to  require. 

C.  C.  GREVILLE, 

EULES  TO  BE  OBSERVED. 

By  proctors,  solicitors,  agents,  and  other  persons  admitted  to  practise  Rule  of 
before  Her  Majesty's  Most  Honourable  Privy  Oowncil,  established  by?-  C.  31 

Order  in  Council  of  the  31st  day  of  March,  1870.  P1™0*1' 

1870. 

I.  Every  proctor,  solicitor  or  agent  admitted  to  practise  before  Her 
Majesty's  Most  Honourable  Privy  Council,  or  any  of  the  committees 
thereof,  shall  subscribe  a  declaration  to  be  enrolled  in  the  Privy 
Council  office,  engaging  to  observe  and  obey  the  rules,  regulations, 
orders,  and  practice  of  the  Privy  Council;  and  also  to  pay  and  dis- 
charge, from  time  to  time,  when  the  same  shall  be  demanded,  all 
fees  or  charges  due  and  payable  upon  any  matter  pending  before  Her 
Majesty  in  Council;  and  no  person  shall  be  admitted  to  practise,  before 
the  Privy  Council,  without  having  subscribed  such  declaration  in 
the  following  terms: — 

Form  of  Declaration. 

We,  the  undersigned,  do  hereby  declare,  that  we  desire  and  intend 
to  practise  as  solicitors  or  agents  in  appeals  and  other  matters  pending 
before  Her  Majesty  in  Council;  and  we  severally  and  respectively  do 
hereby  engage  to  observe,  submit  to.  perform,  and  abide  by  all  and 
every  the  orders,  rules,  regulations,  and  practice  of  Her  Majesty's 
Most  Honourable  Privy  Council  and  the  committees  thereof  now  in 
force,  or  hereafter  from  time  to  time  to  be  made;  and  also  to  pay 
and  discharge,  from  time  to  time,  when  the  same  shall  be  demanded 


1018 


CONSOLIDATED   RULES. 


Colonial 
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Rule  834.  all  fees,  charges,  and  sums  of  money  due  and  payable  in  respect  of 
any  appeal,  petition,  or  other  matter  in  and  upon  which  we  shall 
severally  and  respectively  appear  as  such  solicitors  or  agents. 

II.  Every  proctor,  solicitor,  or  attorney  practising  in  London,  and 
duly  admitted  in  any  of  the  Courts  of  Westminster,  shall  be  allowed 
to  subscribe  the  foregoing  declaration,  and  to  practise  in  the  Privy 
Council,  upon  the  production  of  his  certificate  for  the  current  year; 
and  no  fees  shall  be  payable  by  him  on  the  enrolment  of  his  signature 
to  the  foregoing  declaration. 

III.  Persons   not  being  certificated   London   solicitors,   but  having 
j,een  ^u\y  admitted  to  practise  as  solicitors  by  the  High  Courts  of 
Judicature  in  India   or  in  the  colonies  respectively,   may  apply,   by 

before  P.  C.  petition,  to  the  Lords  of  the  Judicial  Committee  of  the  Privy  Council 
for  leave  to  be  admitted  to  practise  in  the  Privy  Council;  and  such 
persons  if  admitted  to  practise  by  an  order  of  their  Lordships,  shall 
pay  annually,  on  the  15th  of  November,  a  fee  of  five  guineas  to  the 
fee  fund  of  the  Council  office  (a). 

IV.  Any  proctor,  solicitor,  agent,  or  other  person  practising  before 
*^e  P"vy  Council,  who  shall  wilfully  act  in  violation  of  the  rules  and 
practice  of  the  Privy   Council,    or  of  any   Rules   prescribed   by  the 
authority  of  Her  Majesty,  or  of  the  Lords  of  the  Council,   or  who 
shall  wilfully  misconduct  himself  in  prosecuting   proceedings  before 
the  Privy  Council,  or  any  committee  thereof,  or  who  shall  refuse  or 
omit  to  pay  the  Council  office  fees  or  charges  payable  from  him  when 
demanded,  shall  be  liable  to  an  absolute  or  temporary  prohibition  to 
practise  before  the  Privy  Council,  by  the  authority  of  the  Lords  of 
the  Judicial  Committee  of  the  Privy  Council  upon  cause  shewn  at 
their  Lordship's  Bar. 


Liabilities 
of  solici- 
tors prac- 
tising be- 
fore 1'.  C. 


Order  of  P.     An  Order  in    Council   of  24th   March,   1871,   has  established  the 

C.regula-     following  rules  for  the  printing  of  the  transcript: 

ting  print-       _ 

ingofap-        Form:  Demy  quarto. 

peal  books.     8ize.  n  inches  in  height,  8%  inches  in  width. 

Types:  for  the  text, — Pica;  for  printing  accounts,  tabular  matter  and 
notes — Long  Primer. 

Lines:  47  lines  in  each  page  of  Pica;  each  line  being  5%  inches  or 
146  millimetres  in  length:  see  Beauchamp  Pr.,  Col.  32. 


Rule  of  P.  AT  THE  COURT  AT  WINDSOR  CASTLE. 

C.  25  June, 

1873.  the  26th  day  of  June,  1873. 

Present: 
THE  QUEEN'S  MOST  EXCELL/ENT  MAJESTY  IN  COUNCIL. 

Delay  in  Whereas,   in   many  appeals  now  pending  before   Her   Majesty  in 

Ing  ap-Ut~  Council,  no  effectual  steps  have  been  taken  by  the  parties  or  their 

peals  to  agents   to   set   down   their   cases   for    hearing,    although   more   than 

P.  C.  twelve  months  have  elapsed  since  the  arrival  and  registration  of  the 


(a)  This  Rule  is  strictly  construed,  and  persons  who  are  not  soli- 
citors in  the  Colonial  Courts  will  not  be  admitted  to  practise  before 
the  Privy  Council:  leave  to  practise  was  refused  to  a  pleader  of  the 
High  Court  of  Calcutta:  In  re  Twiddle,  14  App.  Gas.  328. 
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transcript  of  appeal  in  this  country,  and  it  is  expedient  to  make  Rule  834. 
further  provision  in  that  behalf:  Her  Majesty,  by  and  with  the  advice 
of  Her  Privy  Council,  and  upon  a  recommendation  of  the  Lords  of 
the  Judicial  Committee  of  the  Privy  Council,  is  pleased  to  order,  and 
it  is  hereby  ordered,  that  the  solicitors  or  agents  for  the  party 
appellant  in  all  such  appeals  now  pending  before  Her  Majesty  in 
Council  are  hereby  required  to  take  effectual  steps  to  set  down  their 
cases  for  hearing  within  six  months  from  the  date  of  this  Order,  and 
in  all  other  appeals  to  Her  Majesty  in  Council  within  a  period  not 
exceeding  twelve  months  from  the  date  of  the  arrival  and  registra- 
tion of  the  transcript  in  this  country. 

And   Her   Majesty  is   further  pleased  to  order,  and  it  is   hereby  Appeals  to 
ordered,   that  it  shall  be  the  duty  of  the  Registrar  of  the  Privy  bediBmiss- 
Council  to  report  to  the  Lords  of  the  Judicial  Committee  the  names  ed  for 
of    the    parties    and    dates  of    the  decrees  in  appeals  in  which  nowant°f 
effectual  steps  have  been  taken  within  the  aforesaid  periods  of  time  tj^60 
to  set  down  the  case  for  hearing;  and  the  Lords  of  the  Judicial  Com- 
mittee of  the    Privy  Council   shall   be  at  liberty   to  call   upon  the 
appellant  or  his  agent  in  such  cases  to  shew    cause  why  the  said 
appeal  or  appeals  should  not  be  dismissed  for  non-prosecution,  and 
(if  they  shall  so  think  fit)  to  recommend  to  Her  Majesty  the  dismissal 
of  any  such  appeal,  or  to  give  such  directions  therein  as  the  justice 
of  the  case  may  require. 

And  Her  Majesty  is  further  pleased  to  order  that  nothing  in  the 
present  Order  shall  prevent  the  dismissal  of  an  appeal  under  the  5th 
of  the  Rules  approved  by  Her  Majesty  on  the  13th  of  June,  1853,  in 
cases  to  which  that  Rule  is  applicable. 

Whereof  the  Governors  of  Her  Majesty's  Plantations  and 
Dominions  abroad,  and  the  Judges  or  Officers  of  Her  Majesty's 
Courts  of  Justice  from  which  an  appeal  lies  to  Her  Majesty  in 
Council,  and  all  other  persons  whom  it  may  concern,  are  to  take 
notice,  and  govern  themselves  accordingly. 

ARTHUR   HELPS. 
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Interpre- 
tation. 


"Judg- 
ment." 


"Judg- 
nieiit  cred- 
itor." 


"Judg- 
ment 
debtor." 


1.  WRITS  OF  EXECUTION. 

(i)  General  Provisions. 

S35.  In  Rules  836  to  921  and  1015  to  1020,  unless  there 
is  something  in  the  context  indicating  a  different  meaning, 

(a)  "  Judgment "  shall  include  an  order  to  the  same 
effect; 

(&)  "  Judgment  creditor  "  shall  mean  the  party  or  per- 
son who  is  entitled  to  receive  payment  or  to  enforce  a  judg- 
ment or  order; 

(c)  "  Judgment  debtor  "  or  "  debtor "  shall  mean  the 
party  or  person  to  make  payment  tinder  any  judgment  or 
order  or  against  whom  the  same  may  be  enforced.  New. 
See  Con.  Eules  866,  934. 

See  Eng.  (1883)  R.  602,  and  R.  S.  O.  1877,  c.  66,  s.  72,  and  /&.,  c. 
67,  s.  12. 

This  Rule  only  means  that  an  order  may  be  enforced  in  the  action  in 
the  same  way  as  a  judgment.  An  order  does  not  create  a  debt  like  a 
judgment,  so  as  to  enable  an  independent  action  to  be  maintained 
upon  it:  Re  Kerr  v.  Smith,  24  Ont.  473.  By  61  Viet.  c.  15,  s.  9  (O), 
it  is  now  enacted  that  no  suit  of  action  shall  be  brought  in  a  Divi- 
sion Court  upon  any  judgment,  decree,  or  order,  for  the  payment  of 
money  made  by  the  High  Court  or  a  County  Court,  where  execution 
may  issue  in,  upon  or  in  respect  to  such  judgment,  decree  or  order. 
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In  England  it  has  been  held  that  it  is  not  intended  that  all  ordersRules 
are  to  be  equivalent  to  judgments:  Ex  p.  Chinery,  12  Q.  B.  D.  342; 836,  837. 
and  that  the  provisions  respecting  attachment  of  debts    (Rule  911, 
et  seq.)  which  apply  to  judgments  may  not  be  employed  to  enforce  an 
order     dismissing    an    action  with     costs  for   want  of  prosecution: 
Cremetti  v.  Crom,  4  Q.  B.  D.  225;  see  also  Ex  p.  Earl  of  StratJimore,  20 
Q.  B.  D.  512;  Ex  p.  WMnney,  13  Q.  B.  D.  476;  Ex  p.  Orirmcade,  17  Q. 

B.  D.  357;  Ex  p.  Moore,  Re  Faithfull,  14  Q.  B.  D.  627;  see,  however, 
Nott  v.  Sands,  W.  N.  1883,  74;  WMttaker  v.  WMttalier,  7  P.  D.  15. 

As  to  the  practice  in  this  Province,  see  notes  to  Rules  900  and  911. 
As  to  enforcing  orders  made  by  a  Judge  of  the  H.  C.  J.,  or  of  a 

C.  C.,  as  persona  designata,  and  not  in  Court,  see  R.  S.  O.  c.  76. 
The  non-service  of  an  order  under  which  an  execution  has  been 

issued,  is  no  ground  for  setting  aside  the  execution:  Cranston  v.  Blair, 
15  P.  R.   167. 

836.    In  these  Rules  the  term  "writ  of  execution  "  Meauing  of 

i     11     •       i      i  • ,          p     r       '     r       '  '  j.-         "  Writ  of 

shall  include  writs  of  fieri  facias,   capias,  sequestration  execution," 
and  attachment,  and  all  subsequent  writs  that  may  issue  fs^uing  Of ^ 
for  giving  effect  thereto.     And  issuing  execution  against  execution 
any  party  or  person  shall  mean  the  issuing  of  any  such  pro- 
cess against  his  person  or  property  as  under  these  Rules  is 
applicable  to  the  case.     Con.  Rule  858. 
See  Eng.  (1883)  R.  586. 

"  Execution  "  does  not  include  the  appointment  of  a  receiver  by 
way  of  equitable  execution:  Norourn  v.  Norl)urn,  1894,  1  Q.  B.  448. 

As  to  whether  "attachment"  includes  "attachment  of  debts": 
see  Fellows  v.  Thornton,  14  Q.  B.  D.  335. 

In  some  Rules,  e.g.,  Rules  866-868,  the  term  "  writ  of  execution  " 
seems  to  be  used  in  its  widest  signification,  and  to  include  other  writs 
than  those  here  mentioned,  for  example  writs  of  delivery  and 

possession. 

837*.    A  judgment  for  the  recovery  by  or  payment  to  Enforcing 
any  person  of  money  mav  be  enforced  by  any  of  the  modes  for  re^eE 
by  which,  prior  to  the  passing  of  The  Ontario  Judicature  money.0* 
Act,  1881,  a  judgment  or  decree  or  order  of  any  (a)  of  the 
Superior  Courts  for  the  payment  of  money,  might  have 
been  enforced.     Con.  Rule  826. 

See  Eng.  (1883)  R.  581,  has  at  (a)  the  words,  "  Court  whose  juris- 
diction has  been  transferred  by  the  same  Act."  The  Rules  are  other- 
wise the  same. 

The  effect  of  this  Rule  is  to  preserve  the  right  to  issue  any  process 
of  execution  which  might  formerly  be  adopted  to  enforce  payment  of 
money  under  a  judgment  or  decree:  see  London,  etc.,  v.  Merritt,  32 
C.  P.  380. 

The  principal  of  these  were: 

1.  Writs  of  fieri  facias  and  (in  aid  thereof)  venditioni  exponas:  as  to 
which  see  Rule  845,  and  distringas. 

2.  Writs  of  sequestration:  Rules  859  and  860. 
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Rules 
838-840. 


Person 
having 
carriage 
of  the 
judgment, 
etc.,  to  be 
deemed 
the  person 
to  receive 
payment. 

For  pay- 
ment into 
Court. 


On  execu- 
tion by 
infant, 
person  of 
unsound 
mind,  or 
a  class, 
money  to 
be  paid  in- 
to Court. 


In  aid  of  execution,  proceedings  might  also  be  taken  by  way  of, 

(a)  Attachment  of  debts  and  garnishee  process:  Rules  911,  et  seq. 

(b)  Equitable  execution:  Rules  1015,  1016. 

838.  Where  a  judgment  directs  the  payment  of  money 
into  Court,  or  to  the  credit  of  any  cause,  or  otherwise  than 
to  any  person,  the  person  having  the  carriage  of  the  judg- 
ment, so  far  as  relates  to  such  payment,  shall  be  deemed 
the  person  to  receive  payment.     Con.  Rule  934  (a). 

839.  Any  judgment  for  the  payment  of  money  into 
Court  may  be   enforced  (a)  [by  any  mode   by  which  a 
judgment  for  the  payment  of  money  to  a  person  may  be 
enforced],  and  the  person  having  the  carriage  of  the  judg- 
ment shall  be  deemed  to  be  the  person  to  receive  payment 
for  the  purpose  of  enforcing  the  same.     Con.  Rule  867. 

See  Bng.  (1883)  R.  582. 

(a)  What  follows  is  taken  from  R.  S.  O.  1877,  c.  60,  s.  72  (3). 

Instead  of  the  other  words  in  brackets,  the  Eng.  R.  has  the  follow- 
ing: "  by  writ  of  sequestration;  or,  in  cases  in  which  attachment  is 
authorized  by  law,  by  attachment." 

In  Stangcr  Leatlies  \.  Stanger  Leathes,  W.  N.  1882,  71,  payment  of 
money  into  Court  was  enforced  by  the  appointment  of  a  receiver  of 
the  dividends  of  moneys  invested  in  Court,  of  rents  of  lauds,  and  of 
shares  in  a  mining  company,  in  which  the  party  ordered  to  pay  had 
an  interest:  so  also  in  Coney  v.  Bennett,  33  W.  R.  700;  29  Ch.  D.  ill).", 
where  money  was  payable  by  a  trustee  into  Court,  he  being  out  of 
the  jurisdiction. 

The  Eng.  (1883)  R.  582,  enables  an  order  for  payment  into 
Court  to  be  enforced  by  writ  of  attachment  in  certain  cases:  see 
Hutchinson  v.  Hartmont,  W.  N.  1877,  29;  but  that  process  cannot  be 
employed  here:  see  notes  to  Rules  854-856. 

Where  a  solicitor  is  ordered  to  pay  money  into  Court,  which  he 
has  improperly  obtained  out  of  Court,  but  he  fails  to  obey  the  order, 
the  party  having  the  carriage  of  the  order  is  not  obliged  to  enforce 
such  an  order  by  issuing  a  fl.  fa.,  but  may  apply  to  commit  the 
solicitor  for  contempt  notwithstanding  R.  S.  O.  c.  80,  s.  5;  Pritcluird 
v.  Pritchard,  18  Out.  173;  and  see  Berry  v.  Donovan,  21  Out.  App. 
14;  Roberts  v.  Donovan,  16  P.  R.  456;  Swyny  v.  Borland,  70  L.  T.  227. 

84O.  Where  money  (other  than  for  costs)  is  recovered 
by  or  on  behalf  of  an  infant,  or  a  person  of  unsound  mind 
by  his  guardian,  next  friend,  or  committee,  or  on  behalf 
of  a  class,  the  same  shall,  unless  otherwise  ordered,  be  paid 
into  Court,  subject  to  further  order;  and  no  payment  to 
the  guardian,  next  friend,  or  committee,  of  moneys  due 
to  such  infant  or  person  of  imsound  mind,  or  person  having 
the  conduct  of  the  proceedings  on  behalf  of  the  class,  other- 
wise than  for  the  costs  of  the  action,  shall  be  a  valid  dis- 
charge as  against  the  infant  or  person  of  unsound  mind,  or 
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the  class.  Every  writ  of  execution  for  the  levying  of  any  ?«le8843 
such  moneys  shall  be  indorsed  by  the  officer  issuing  the 
same  with  the  following  notice :  "  All  moneys  made  under 
this  execution,  other  than  costs,  are  to  be  paid  into  Court 
by  the  Sheriff,  as  required  by  Rule  840."  Con.  Rule  877, 
amended.  * 

841.  Where  a  judgment  is  to  the  effect  that  any  party  Judgment 
is  entitled  to  any  relief  subject  to  or  upon  the  fulfilment  of  djtjonai 
any  condition  or  contingency,  the  party  so  entitled  may,  rolleft 
upon  the  fulfilment  of  the  condition  or  contingency,  and 
demand  made  upon  the  party  against  whom  he  is  entitled 

to  relief,  apply  to  the  Court  or  a  Judge  for  leave  to  issue 
execution  against  such  party.  And  the  Court  or  Judge 
may  order  that  execution  issue  accordingly,  or  may  direct 
that  any  issue  or  question  necessary  for  the  determination 
of  the  rights  of  the  parties  be  tried  in  any  way  in  which 
a  question  arising  in  an  action  may  be  tried.  Con.  Rule 
875. 

See  Eng.  (1883)  R.  587. 

In  an  action  for  specific  performance  of  a  contract  for  the  purchase 
of  leaseholds,  judgment  was  obtained  for  the  payment  of  purchase 
money  on  the  delivery  of  deeds.  The  vendor  tendered  the  deeds, 
but  the  purchaser  refused  to  accept  them  or  pay  the  money.  On 
motion  under  this  Rule  the  vendor  was  ordered  to  deposit  the  deeds 
in  Court,  and  the  purchaser  was  ordered  to  pay  the  money  within 
four  days:  Bell  v.  Denvir,  34  W.  R.  038;  54  L.  T.  724;  W.  N.  1886, 
113;  see  also  Morgan  v.  Brisco,  31  Ch.  D.  216;  32  Ch.  D.  192. 

842.  In  case  any  action   of  the  proper  competence  NO  execu- 
of  a  Division  Court  is  brought  in  the  High  Court  or  in  a  Division 
County  Court,  no  execution  against  lands  shall  issue  unless  court 
the  amount  of  the  judgment  exceeds  $40.     Con.  Rule  865.  fandsun- 

less  the 

See  The  Division  Courts  Act  (R.  S.  O.  c.  60),  ss.  230,  231.  judgment 

exceeds  $40 

(ii)  Writ  of  Fieri  Facias. 

843.    Every  person  to  whom  any  sum  of  money  or  any  FL  fa. 
costs  are  payable  under  a  judgment  shall  be  entitled  imme- 
diately to  issue  one  or  more  writ  or  writs  of  fieri  facias 
to  enforce  payment  thereof,  subject  nevertheless  as  fol- 
lows : 

(a)  If  the  judgment  is  for  payment  within  a  period 
therein  mentioned,  the  writ  shall  not  be  issued  until 
after  the  expiration  of  such  period. 
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Rule  843. 


Execution 

against 

piutual 

insurance 

companies, 


Against 
municipal 
corpora- 
tions. 

Staying 
execution. 


(&)  The  Court  or  Judge  at  the  time  of  giving  the  judg- 
ment, or  the  Court  or  a  Judge  afterwards,  may 
give  leave  to  issue  execution  before,  or  may  stay 
execution  until  after,  the  expiration  of  such 
period  (x).  Con.  Rule  863,  Rules  23  June.  1894, 
1859. 

See  Eng.  (1883)  R.  595,  to  the  like  effect. 

(a?)  The  word  "  period  "  was  in  the  Con.  Rules  of  1888,  a  misprint 
for  "  periods."  The  misprint  had  also  occurred  in  original  J.  A. 
Rule  352,  but  was  corrected  by  J.  A.  Rule  499.  The  word  "  period  " 
should  be,  and  may  perhaps  be  construed  as,  "  periods,"  so  as  to 
have  reference  to  the  times  mentioned  in  both  the  first  sentence  and 
clause  (a). 

Semble,  the  jurisdiction  here  given  to  stay  execution  cannot  be 
exercised  by  qualifying  a  judgment  for  recovery  of  money,  so  as  to 
make  it  payable  by  instalments:  Brien  v.  Sullivan*,  14  L.  R.  Ir.  391. 

Now,  in  all  cases,  judgment  may  be  entered  as  soon  as  given  by  the 
Judge,  unless  otherwise  ordered:  Rule  G30. 

The  word  "  immediately,"  in  this  Rule,  means  instanter:  Clarke  v. 
Creighton,  14  P.  R.  34,  and  its  use  probably  sets  at  rest  the  question 
raised  in  Cullen  v.  Cullen,  2  Chy.  Ch.  94,  and  Coolidge  v.  Bank  of 
Montreal,  6  P.  R.  73,  as  to  whether  the  party  to  pay  is  entitled  to  any 
time  to  pay,  before  the  issue  of  execution. 

Notwithstanding  this  Rule,  a  writ  of  execution  against  a  mutual,  or 
a  cash  mutual  insurance  company  cannot,  under  R.  S.  O.  c.  203,  s. 
141,  issue  until  after  the  expiration  of  sixty  days  from  the  recovery 
of  judgment:  see  Lowson  v.  Canada  Farmers'  Ins.  Co.,  9  P.  R.  185; 
Lount  v.  Canada  Farmers'  Ins.  Co.,  8  P.  R.  433.  (That  provision  in 
R.  S.  O.  1877,  c.  161,  s.  61,  did  not  apply  to  a  judgment  recovered 
on  a  policy  issued  on  the  cash  premium,  principle:  Lowson  v.  Canada 
Farmers'  Mutual  Ins.  Co.,  3  C.  L.  T.  452.)  The  above  section  141  now 
applies  to  a  mutual,  or  a  cash  mutual  company,  except  where  more 
than  sixty  per  cent,  of  the  premium  or  premium  note  or  undertak- 
ing was  paid  in  cash  at  the  time  of  the  insurance,  or  the  application 
therefor;  and  a  Judge,  or  the  Master  in  Chambers,  may.  on  applica- 
tion of  the  judgment  creditor,  inquire  into  the  question,  whether 
sixty  per  cent,  was  paid,  and,  if  he  certifies  that  more  than  60  per 
cent,  was  so  paid,  execution  may  issue  forthwith:  R.  S.  O.  c.  203,  s. 
141  (2). 

For  the  mode  of  enforcing  execution  against  a  municipal  corpor- 
ation, see  R.  S.  O.  c.  223,  s.  471. 

The  Court  of  Appeal  is  the  proper  Court  to  which  to  apply  to 
suspend  any  order  which  that  Court  has  made,  consequently  the  appli- 
cation should  be  made  to  it  to  stay  proceedings  under  its  own  order, 
pending  an  appeal  from  that  order:  The  Khedive,  5  P.  D.  1. 

In  Murray  v.  Infield,  1  Charl.  Ca.  (Court)  142.  an  action  for  libel. 
a  verdict  was  given  for  the  plaintiff  for  £100.  '*  Huddleston,  B.,  said 
that  although  he  was  now  able  to  order  immediate  execution,  he 
would  adopt  the  old  (English)  practice,  and  give  execution  in  four- 
teen days." 

In  Taylor  v.  Sherley,  1  Charl.  Ca.  (Court)  143.  "  Following  the  old 
practice,"  Pollock,  B.,  gave  execution  in  fourteen  days.  In  Ontario 
the  same  result  is  sometimes  attained  by  staying  the  entry  of  the 
judgment. 
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See  Hodges  v.  Fincliam,  1  Ch.  D.  9.  Rules 

This  Rule  abrogates  the  old  practice,  under  which  if  a  judgment  8**~846' 
creditor  issued  execution  before  costs  were   taxed,   he  was   held  to 
have  waived  his  right  to  costs:  Harris  v.  Jewell,  W.  N.  1883,  216. 

Where  an  application  under  clause  (b)  has  been  refused  by  the  Judge 
at  the  trial,  special  circumstances  must  be  shewn  on  a  subsequent 
application  to  the  Court,  as  to  which  see  Monk  v.  Bartram,  1891,  1 
Q.  B.  346. 

What  may  be  seized  under  a  fi.  fa. — As  to  what  may  be  taken 
under  executions  against  goods  and  lands  respectively,  see  R.  S. 
O.  c.  77,  ss.  7,  10,  17,  18,  30,  33,  34,  35. 

The  writ  affects  only  the  interest  which  may  be  in  the  judgment 
debtor  at  the  time  of  its  delivery  to  the  Sheriff:  see  Parke  v.  Riley, 
3  E.  &  A.  215;  Re  Lewis  &  Thornc,  14  Ont.  133;  Re  Trusts  Corporation 
&  Boehmer,  20  Ont.  191;  Davey  v.  Williamson,  1898,  2  Q.  B.  194. 

A  pawnbroker's  interest  in  redeemable  pledges  may  be  taken  in 
execution  under  a  ft.  fa.:  Re  Rollason,  43  Ch.  D.  495,  and  see  R.  S. 
O.  c.  77,  s.  17. 

As  to  the  effect  of  an  execution  in  the  sheriff's  hands  upon  growing 
crops,  see  Smith  v.  Union  Bank,  15  C.  L.  T.  15  (Man.). 

844.  Subject  to  Rule  842,  a  writ  of  fieri  facias  issuing  Writs  to 
under  a  judgment  for  the  payment  of  money  shall  be  issued  botifgoods 
against  both  the  goods  and  chattels  and  the  lands  and  tene-  and  lands' 
ments  of  the  judgment  debtor.     See  57  V.  c.  26,  s.  1. 

See  R.  S.  O.  c.  77,  s.  8. 

As  to  the  mode  of  returning  nulla  bona  without  affecting  the  cur- 
rency of  the  writ  as  to  lands,  see  Rules  883,  et  seq. 

(iii)    Writ  of  Venditioni  Exponas. 

845.  A   writ   of   venditioni   exponas   may   be   issued  Ven- ex- 
against  goods  and  chattels  alone  or  lands   alone.     New. 

See  Con.  Eule  860. 

See  Eng.  (1883)  R.  617,  which  embraces  other  writs,  viz.:  writs  of 
"  distringas  super  vice  comitem,  fieri  facias  de  bonis  ccclesiasticis,  seques- 
trari  facias  de  bonis  ecclesiasticis,  and  all  other  writs  in  aid  of  a  writ 
of  fieri  facias  or  of  elegii." 

The  sheriff  should  sell  the  goods  under  a  writ  of  fi.  fa.  without  the 
issue  of  a  ven.  ex.,  but  where  he  has  seized,  but,  for  some  reason,  not 
sold  goods,  he  may  be  required  to  make  a  return  respecting  the  fi.  fa., 
and  thereupon  a  writ  of  ven.  ex.  may  issue  on  prsecipe.  After  the 
delivery  of  this  writ  to  the  Sheriff  he  is  bound  to  sell  the  goods  and 
have  the  money  in  Court  immediately  after  its  execution:  Chit.  Arch., 
13th  ed.,  584;  Eeightlcy  v.  Birch,  3  Camp.  521. 

(iv)  Writ  of  Possession. 

846.  A  judgment  for  the  recovery  or  for  the  delivery  For  re- 
of  the  possession  of  land  may  be  enforced  by  writ  of  pos-  o? land, 
session.     Con.  Rule  868. 

J.A.— 65 
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847,  848. 


Writ  of 
possession 


Effect  of 
writ. 


Identical  with  Eng.  (1883)  R.  583. 

A  writ  of  possession  was  ordered  to  issue  in  an  action  by  a  landlord 
against  a  tenant,  notwithstanding  that  the  landlord's  reversion  ter- 
minated before  the  trial,  the  defendant  not  shewing  affirmatively 
that  it  would  be  unjust  and  futile  to  issue  the  writ:  Knight  v.  Clarke 
15  Q.  B.  D.  294. 

A  final  order  of  foreclosure  is  not  a  judgment  for  the  recovery  or 
delivery  of  possession  of  land  within  this  Rule:  see  Wood  v.  Wheater, 
22  Ch.  D.  281,  although  the  bringing  of  an  action  for  foreclosure 
stops  the  running  of  the  Statute  of  Limitations:  Heath  v.  Pugh,  6  C. 
P.  D.  345.  Under  the  practice  in  Ontario,  an  order  for  the  delivery 
of  possession  forthwith  may  be  contained  in  the  judgment  in  a  fore- 
closure action:  see  Rule  141,  and  Forms  153,  154.  As  to  whether  an 
application  for  an  order  for  delivery  of  possession  may  be  made  on  or 
after  obtaining  the  final  order  for  sale,  or  foreclosure:  see  note  to 
Rule  141,  pp.  259-60. 

See  Rudd  v.  Frank,  17  Ont.  at  p.  764. 

For  the  purpose  of  recovering  possession  of  land,  the  writ  of 
possession  supersedes  the  old  writ  of  assistance:  Wyman  v.  Knight, 
39  Ch.  D.  165. 

847.  Where  by  any  judgment  any  person  therein 
named  is  directed  to  deliver  up  possession  of  any  lands  to 
some  other  person  [on  or  at  any  specified  time  after  being 
served  with  the  judgment],  the  person  prosecuting  the 
same  shall,  without  any  further  order  for  that  purpose,  be 
entitled  to  issue  a  writ  of  possession,  on  filing  an  affidavit 
showing  due  service  of  the  judgment  and  that  the  same 
has  not;  been  obeyed.  Con.  Rule  869. 

The  same  as  the  Eng.  (1883)  R.  645,  except  the  words  in  brackets 
which  are  not  in  the  English  Rule. 

In  Chitty's  Forms  (12th  ed.),  p.  596,  note,  it  is  said  that  the  affidavit 
is  only  necessary  in  cases  within  the  words  of  the  Rule,  viz.,  where 
the  judgment  directs  the  defendant  "  to  deliver  up  possession." 

The  judgment  on  an  award  is  in  this  form,  and  judgments  in  mort- 
gage actions  are  so  drawn:  see  Forms  153,  154.  In  other  cases  the 
form  is  usually  "that  the  plaintiff  do  recover,"  etc.:  see  Forms  140 
to  143. 

The  affidavit  in  support  of  a  writ  of  assistance  needed  only  to  shew 
that  the  order  was  not  complied  with  within  the  time  limited,  and 
not  an  existing  non-compliance:  Webster  v.  Taylor,  18  Jur.  869. 

Where  plaintiff's  title  has  expired  pendentti  lite,  see  Rule  611  and 
note. 

848.  A  writ  of  possession  shall  have  the  effect  of  a 
writ  of  assistance  as  well  as  of  a  writ  of  habere  facias  pos- 
sessionem.  Con.  Rule  861. 

Not  in  any  Eng.  Rule. 
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This  writ  supersedes  the  old  Chancery  writ  of  assistance  so  far  as  Rule  849. 
the  recovery  of  land  is  concerned:  Hall  v.  Hall,  47  L.  J.  Chy.  680; 
Wyman  v.  Knight,  39  Ch.  D.  165;  but  in  England  it  seems  that  in  case 
of  necessity  the  writ  of  assistance  may  still  be  used,  e.g.,  to  recover    • 
possession  of  personal  property  which  is  in  danger  of  being  removed 
beyond  the  jurisdiction  of  the  Court:  Wyman  v.  Knight,  supra.    It  may 
be  doubted  whether  this  is  so  in  Ontario  in  view  of  Rule  3.    A  special 
form  of  writ  of  delivery  might  probably  in  such  case  be  framed  from 
Form   No.    175. 

For  form  of  writ  of  possession,  see  Form  174. 

The  chief  difference  between  a  writ  of  assistance  and  the  former 
writ  of  habere  facias  possessionem,  was,  that  the  latter  used  merely  to 
order  the  Sheriff  to  put  the  plaintiff  in  possession,  whereas  the 
former  instructed  the  Sheriff  to  "  defend  and  keep  "  the  plaintiff 
"  and  his  assigns  in  peaceable  and  quiet  possession  when  and  as  often 
as  any  interruption  may  or  shall  be  given  or  offered  to  them  or  any 
of  them":  see  Daniell's  Forms  982;  thus  it  is  presumed,  rendering 
unnecessary  applications  for  a  new  writ  where  a  defendant  wrong- 
fully resumed  possession  after  being  ejected  by  the  Sheriff:  see  Doe 
d.  Peck  v.  Roe,  2  U.  C.  Q.  B.  27;  Edwards  v.  Bennett,  5  P.  R.  161; 
McDcrmott  v.  McDermott,  4  P.  R.  252.  This  is  now  the  language  of 
Form  174,  and  a  defendant  who  retakes  possession  wrongfully,  after 
being  ejected,  is  liable  to  be  committed  for  contempt:  see  Re  Higgs, 
Goddard  v.  Higgs,  97  L.  T.  Jour.  11. 

Where  a  plaintiff  has  been  put  in  possession  under  a  writ  of 
possession  and  a  defendant  soon  after  regains  possession  after  the 
return  of  the  writ  executed,  the  plaintiff,  on  motion,  is  entitled  to 
an  order  for  a  new  writ  of  possession:  Proctor  v.  Weller,  3  C.  L.  T. 
551 ;  see  Stacpoole  v.  Walsh,  6  L.  R.  Ir.  444. 

If  in  executing  the  writ  a  person  is  found  in  possession  not  claim- 
ing under  the  defendant,  and  is  dispossessed  by  the  Sheriff,  such 
person  may  apply  for  leave  to  defend  the  action  under  Rule  181; 
Minet  v.  Johnson,  63  L.  T.  507. 

849.    Upon  a  -judgment  for  recovery  of  any  land  and  Execution 

_r  •'        ~  .  /•     -i  i    •         j  'or  'anus 

mesne  profits  or  rents  in  respect  of  the  property  claimed  and  costs. 
and  costs,  there  may  be  either  one  writ  or  separate  writs  of 
execution  for  the  recovery  of  possession,  and  for  mesne 
profits,  rents  and  costs,  at  the  election  of  the  party  entitled 
to  recover  the  same.     Con.  Rule  870. 

It  is  held  in  Ireland,  under  sec.  209  of  the  C.  L.  P.  Act  (16  &  17 
V.  c.  113),  repeated  in  the  Rules  under  the  Ir.  Jud.  Act,  that  where  a 
plaintiff  has  obtained  a  verdict  for  possession,  mesne  profits  and 
costs,  execution  for  possession  cannot  issue  till  the  costs  are  taxed, 
unless  he  has  waived  them:  Beasley  v.  Chapman,  6  L.  R.  Ir.  393. 

That  section  is  as  follows: 

"  209.  Upon  any  judgment  in  ejectment  there  may  be  either  one  or 
several  writs  of  execution  for  the  recovery  of  possession  and  for  the 
damages,  the  rents  ascertained  to  be  due  and  costs,  at  the  election 
of  the  plaintiff." 
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Specific 
delivery 
of  goods. 


sigrnm°enats"  85<>.  A  judgment  for  the  recovery  of  dower  (whether 
dower.  ^^  or  ^thout  costs  or  damages)  may  be  enforced  by  a 
writ  of  assignment  of  dower,  directed  to  the  Sheriff  of  the 
County  in  which  the  lands  lie;  and  the  writ  shall  set  forth 
the  lands  out  of  which  the  plaintiff  is  to  recover  dower, 
and  may  be  according  to  Form  No.  183.  R.  S.  O.  1887, 
c.  56,  s.  7.  Con.  Rule  871. 

pursuant  S51.  The  writ  of  assignment  of  dower  required  to  be 
issued  under  Rule  959,  when  the  right  of  dower  is  acqui- 
esced in  by  the  owner  of  the  estate,  may  be  according  to 
Form  No.- 184  Con.  Rule  872. 

(vi)  Writ  of  Delivery. 

852.  Where  specific  goods,  chattels,  deeds,  securities, 
valuable  papers,  or  any  property  other  than  land  or  money, 
are  demanded  in  an  action,  and  judgment  has  been  entered 
to  recover  the  same  or  their  value,  the  Court  shall  at  the 
request  of  the  judgment  creditor,  where  a  recovery  or  de- 
livery of  the  property  in  specie  is  desired,  direct  a  writ  of 
execution  to  issue  on  the  judgment,  commanding  the  judg- 
ment debtor  specifically  to  deliver  up  forthwith  the  pro- 
perty demanded,  and  in  case  of  refusal  that  the  judgment 
debtor  be  arrested  and  detained  in  prison  until  he  com- 
plies with  the  terms  of  the  writ,  and  also  that  the  goods 
and  chattels  of  the  judgment  debtor  to  double  the  value  of 
the  property  in  question  be  taken  and  kept  until  the  fur- 
ther order  of  the  Court  to  enforce  obedience  to  the  writ, 
or  that  a  writ  of  sequestration  may  issue ;  or,  at  the  option 
of  the  judgment  creditor,  the  Court  may  order  the  Sheriff 
to  make  of  the  judgment  debtor's  goods  the  value  of  such 
property;  but  the  judgment  creditor  shall,  either  by  the 
same  or  by  a  separate  writ  of  execution  (to  be  issued  in  the 
ordinary  manner)  be  entitled  to  have  made  of  the  judg- 
ment debtor's  goods  and  lands,  the  damages,  costs  and  in- 
terest in  such  action.  Con.  Rule  873. 

See  Eng.  (1883)  R.  649. 

The  judgment  for  delivery  of  the  property,  or  payment  of  its  value, 
does  not  divest  the  plaintiff  of  the  property  in  the  chattel  until  the 
satisfaction  of  the  value  found  by  the  judgment,  even  though  satisfac- 
tion is  prevented  by  the  bankruptcy  of  defendant:  Ex  p.  Drake,  5 
Cb.  D.  866. 


Damages, 
costs,  etc. 
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It  is  doubtful  under  the  English  Rules,  whether  an  order  for  the  Rule  853. 
writ  is  necessary:  Ivory  v.  Cruickshank,  W.  N.  1875,  249.     In  Ont.  it 
is  probable  that  the  direction  of  the  Judge  will  be  given  in  the  judg- 
ment. 

In  Ivory  v.  Crutekshank,  W.  N.  1875,  249;  1  Charl.  Ch.  Ca.  123,  an 
action  for  rent  and  for  the  return  of  specific  goods,  judgment  having 
been  signed  for  the  amount  of  rent  in  default  of  appearance,  the 
plaintiff  was  allowed  to  sign  judgment  also  for  the  return  of  the 
specific  goods,  and  to  then  proceed  under  Eng.  R.  584  as  he  might  be 
advised  by  writs  of  delivery,  attachment  or  sequestration.  In 
Battlcy  v.  Sears  (Times,  7th  March,  1876,  cited  Charley's  Jud.  Act, 
3rd  ed.,  p.  069),  it  is  stated  that  a  rule  nisi  for  an  attachment  was 
granted  against  a  defendant  for  refusing  to  give  up  a  diamond  ring 
or  pay  for  it,  execution  having  proved  futile,  as  the  defendant  was  a 
married  woman. 

(vii)   Writs  of  Attachment  and  Sequestration. 

853.     A  judgment  requiring  any  person  to  do  any  act  Judgment 
other  than  the  payment  of  money,  or  to  abstain  from  doing  p 
anything,  may  be  enforced  by  writ  of  attachment,  or  by  u 
committal.     Con.  Rule  874. 

Identical  with  Eng.  (1883)  R.  585. 

A  technical  difference  exists  according  to  the  English  practice 
between  attachment  and  committal;  an  attachment  being  held  to  be 
the  proper  remedy  for  punishing  the  refusal  to  do  any  act  ordered  to 
be  done,  and  committal  the  proper  remedy  for  punishing  the  doing 
of  any  act  which  by  any  order  is  prohibited.  In  England,  while 
an  attachment  is  directed  to  the  Sheriff,  committal  is  executed  by 
an  officer  (Sergeant  at  Arms)  of  the  Court.  This  distinction  is  still 
observed  in  England:  Re  Evans,  1893,  1  Ch.  252;  68  L.  T.  271;  Mander 
v.  Falcke,  1891,  3  Ch.  488;  64  L.  T.  791;  Callow  v.  Ywng,  56 
L.  T.  147;  and  see  Harvey  v.  Harvey,  26  Ch.  D.  654;  51  L.  T.  at  p.  512. 
Formerly  an  attachment  issued  at  the  instance  of  the  party  aggrieved, 
and  at  his  own  risk  and  without  motion;  whereas  a  committal  could 
only  be  obtained  on  motion:  /&. ;  under  the  Con.  Rules,  however,  a 
notice  of  motion  is  ne'cessary  now  in  the  case  of  attachment:  see 
Rule  855. 

On  a  notice  of  motion  to  commit  the  defendant,  Malins,  V.-C., 
ordered  a  writ  of  attachment  to  issue  against  him:  Piper  v.  Piper, 
W.  N.  1876,  202;  but  after  obtaining  an  order  for  an  attachment,  a 
party  cannot  move  ex  partel  for  an  order  for  committal  instead: 
Buist  v.  Bridge,  43  L.  T.  432;  29  W.  R.  117;  and  on  a  motion  for  an 
attachment,  where  the  proper  remedy  was  committal,  Chitty,  J., 
required  the  notice  of  motion  to  be  amended,  and  re-served. 

In  Ontario  both  an  attachment,  and  an  order  for  committal,  are 
directed  to  the  Sheriff,  and  how  far  the  technical  difference  between 
the  two  remedies  which  prevails  in  England  has  any  application  here 
does  not  appear  to  have  been  considered.  The  only  apparent  differ- 
ence in  the  procedure  in  Ontario  between  an  attachment  and  com- 
mittal is,  that  in  the  former  case  a  writ  of  attachment  issues,  and  in 
the  case  of  a  committal  no  writ  issues  and  the  Sheriff  acts  under 
the  order. 
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Rule  853.  An  attachment,  or  committal  for  contempt,  is  a  punitive  process, 
and  not  a  mere  civil  proceeding,  though  issued  to  enforce  private 
rights,  and  the  Sheriff  is  bound  to  break  open  the  outer  door  if 
necessary  in  order  to  execute  it:  see  Harvey  v.  Harvey,  26  Ch.  D.  654. 
As  to  mode  of  obtaining  a  writ  of  attachment,  see  notes  to  Rules 
854  and  855. 

An  order  for  committal  may  be  obtained  not  only  for  enforcing  a 
judgment,  but  also  to  punish  persons  guilty  of  acts  calculated  to  inter- 
fere with  the  cause  of  justice. 

Interfering  A  proprietor  of  a  newspaper  publishing  comments  on  matters  in 
with  course  litigation,  calculated  to  interfere  with  the  fair  trial  of  the  action  by 
lce<  exciting  prejudice  against  one  of  the  parties,  is  liable  to  committal 
and  also  to  be  fined  for  contempt  of  Court:  Re  Crown  Bank,  44  Ch. 
D.  649;  63  L.  T.  304.  As  to  the  extent  to  which  newspaper  com- 
ments on  cases  in  litigation  are  allowable,  see  Re  O'Brien.,  16  S.  C.  R. 
197.  On  the  same  principle  any  person  knowing  of  an  injunction, 
and  wilfully  assisting  or  participating  in  a  breach  of  it,  is  liable  to 
be  committed  for  contempt  of  Court,  for  interfering  with  the  course  of 
justice:  Seaward  v.  Paterson,  1897,  1  Ch.  545;  76  L.  T.  215;  and  see 
Favard  v.  Favard,  75  L.  T.  664.  The  fact  that  the  order  has  not  been 
served  on  the  party  sought  to  be  punished  is  no  answer:  lo.  A 
motion  to  commit  for  contempt  in  publishing  comments  must  be  made 
in  Court,  and  not  in  Chambers:  Southwick  v.  Hare,  15  P.  R.  239. 

The  Court  will  not  encourage  motions  where  the  object  is  not  really 
to  commit,  but  only  to  obtain  an  apology  and  costs,  and  therefore  in 
Plating  Co.  v.  Farquharson,  17  Ch.  D.  50,  no  costs  were  given;  and 
see  Regina  v.  Payne,  1896,  1  Q.  B.  577. 

Non-pay-        Under  R.  S.  O.  c.  80,  s.  5,  process  of  contempt  for  non-payment  of 

ment  of      money  or  costs  is  abolished;  but  where,  for  the  purpose  of  giving  a 

whene'er-   Party  the  equitable   relief  to   which   he  is   entitled,   a   defendant   is 

ishable  by  ordered  to  do  an  act,  e.g.,  procure  a  mortgage  to  be  discharged  which 

attach-        he  has  wrongfully  caused  to  be  put  upon  the  registry,  the  performance 

of    such    act    may    be    enforced    by    attachment,     notwithstanding 

in  order  to  perform  the  act  it  may  be  necessary  for  the  defendant  to 

pay  money  to  some  other  person:  Berry  v.  Donovan,  21  Ont.  App.  14; 

and  see  Roberts  v.  Donovan,  16  P.   R.  456;  Pritchard  v.  Pritchard,  18 

Ont.  173;  Sicyny  v.  Harland,  70  L.  T.  227. 

Where  it  is  sought  to  enforce  a  judgment  or  order  by  attachment, 
or  committal,  the  order  or  judgment  must  be  first  served  on  the  party 
required  to  obey  the  same,  except  in  the  case  of  an  injunction  order 
of  which  the  party  or  his  solicitor  or  counsel  has  notice.  And  where 
some  act  is  to  be  performed  by  a  time  limited  by  the  order  or  judg- 
ment, the  service  should  be  effected  a  reasonable  time  before  the 
time  limited  by  the  order  or  judgment  has  expired:  Berry  v.  Donovan, 
supra. 

Where  after  a  writ  of  possession  has  been  executed,  the  defendant 
wrongfully  retakes  possession,  he  is  liable  to  attachment:  see  lie 
Higgs,  Goddard  v.  Higgs,  97  L.  T.  Jour.  11. 

An  attachment  will  only  be  granted  for  disobedience  of  an  order  or 
judgment,  where  the  disobedience  has  been  wilful:  see  Fairclough  v. 
Manchester  Ship  Canal,  102  L.  T.  Jour.  292. 

As  to  obtaining  a  writ  of  sequestration,  where  an  attachment  is 
ineffectual,  see  notes  to  Rule  857.  Also  in  the  case  of  a  corporation: 
Cook  v.  Credit  Valley  Ry.  Co.,  8  P.  R.  167;  fremorest  v.  Midland,  10 
P.  R.  82. 
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As  to  enforcing  injunctions,  and  punishing  a  breach  thereof,  see  Rule  854. 
further  the  notes  to  sec.  58  (9)  of  the  Act. 

If  the  Court  had  no  jurisdiction  to  make  the  order  sought  to  be 
enforced,  that  is  a  good  answer  to  a  motion  to  commit  for  dis- 
obedience of  it:  McLeod  v.  Noble,  28  Out.  528. 

Where  there  is  a  remedy  by  action,  and  also  by  attachment,  in 
respect  of  the  same  matter  the  plaintiff  is  not  precluded  from  ex- 
ercising the  one  remedy  by  having  made  an  unsuccessful  attempt  to 
enforce  the  other:  Godfrey  v.  George,  1896,  1  Q.  B.  48;  73  L.  T.  599; 
44  W.  R.  246;  but  semble,  if  a  writ  of  attachment  is  obtained  and 
defendant  is  taken  under  it,  the  remedy  by  action  is  gone:  Ib. 

As  to  the  right  of  action  in  a  Division  Court  to  enforce  a  judgment 
where  execution  can  be  issued  upon  it,  see  now  61  Yict.  c.  15,  s.  9. 


A  writ  of  attachment  against  the  person  shall  bo  Effectofat- 
issued  under  the  same  circumstances,  and  shall  have  the  tachment- 
same  effect,  as  under  the  practice  of  the  Court  of  Chancery, 
prior  to  The  Ontario  Judicature  Act,  1881.     Con.  Kule 

878. 

See  Eng.  (1883)  R.  620. 

Chancery  Order  288  provided  as  follows:  Ch.'Ord. 

"  288.  If  a  party  who  is  ordered,  otherwise  than  by  an  order  of 
course,  to  do  any  act,  other  than  to  pay  money,  in  a  limited  time, 
refuses  or  neglects  to  obey  the  order  according  to  the  exigency 
thereof,  the  party  prosecuting  the  order  shall,  at  the  expiration  of 
the  time  limited,  upon  filing  with  the  Registrar  an  affidavit  of  the 
service  of  the  order,  and  of  the  non-performance  thereof,  be  entitled, 
upon  prwcipe,  to  a  writ  or  writs  or  attachment  against  the  dis- 
obedient party." 

But  Rule  855,  requires  a  notice  to  be  served  and  leave  to  be  obtained 
before  an  attachment  is  issued.  To  this  extent  the  former  practice 
preserved  by  Rule  854  is  varied. 

Chy.  Order  293,  provided  that  every  order  requiring  a  party  to  do  chy.  0.  293 
an  act,  other  than  the  payment  of  money,  should  have  indorsed  upon 
the  copy  of  the  order  served,  a  memorandum  to  the  effect  set  forth  in 
Schedule  N  to  the  Chy.  Orders  notifying  the  party  as  follows: 

"  If  you,   the   within   named    (here  insert   the    name  of  the  party),  sched- 
neglect  to  obey  this  order  by  the  time  therein  limited,  you  will  beuleN. 
liable  to  be  arrested  by  the  Sheriff;  and  you  will  also  be  liable  to  have 
your  estate  sequestered  for  the  purpose  of  compelling  you  to  obey 
this  order  without  further  notice.     If  you  wish  to  apply  to  the  Court 
to  add  to,  vary,  or  set  aside  the  said  order,  or  to  suspend  the  opera- 
tion thereof,  you  must  do  so  before  the  expiration  of  the  time  within 
limited." 

This  Chy.  O.  293,  is  not  consolidated  in  the  Ont.  Rules,  but  the 
corresponding  Eng.  O.  is  continued  in  the  Eug.  (1883)  R.  573.  Under 
the  new  practice  it  was  held  in  England  under  the  Rules  of  1875 
(but  of  course  not  under  the  Rules  of  1883,  R.  573:  see  Hampdcn  v. 
WalUs,  26  Ch.  D.  746,  and  Trelierne  v.  Dale,  27  Ch.  D.  66;  54  L.  J. 
Chy.  83),  that  this  indorsement  was  not  necessary,  as  an  attach- 
ment under  the  new  procedure  could  not  be  obtained  except  upon 
notice:  see  Rule  855,  but  the  rule  might  be  different  in  the  case  of 
a  sequestration:  Thomas  v.  Palin,  21  Ch.  D.  360;  and  see  Wallace  v. 
Graham,  11  L.  R.  Ir.  369.  In  Ontario  a  sequestration  does  not  issue 
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Rule  855. 


Leave 
to  issue. 


on  prcecipe  except  where  a  party  is  already  in  custody  under  an 
attachment:  see  Rule  857;  and  in  other  cases,  is  not,  under  Rule  858, 
obtained  without  notice;  so  that  the  indorsement  would  seem  to  be 
not  necessary  in  cases  either  of  attachment  or  sequestration:  «*rt 
vide  per  Maclennan,  J.A.,  Berry  v.  Donovan,  21  Ont.  App.  at  pp.  29,  31. 

If  the  notice  referred  to  above  is  indorsed,  the  words  "  without 
further  notice,"  at  all  events,  should  be  now  omitted:  see  Rule  855. 

Eng.  (1883)  R.  573  has  no  application  to  a  prohibitive  order:  Selous 
v.  Croydon,  53  L.  T.  210;  29  Sol.  Jour.  485;  such  an  order  is  enforced 
by  committal:  see  notes  to  Rule  853,  supra,  p.  1029. 

The  order  or  judgment  sought  to  be  enforced  by  attachment  should 
limit  the  time  for  the  performance  of  the  act  therein  required  to  be 
done,  and  it  should  be  served  on  the  party  required  to  obey  it  a 
reasonable  time  before  the  time  thereby  limited  has  expired:  Berry 
v.  Donovan,  21  Ont.  App.  14. 

Where  default  in  complying  with  an  order  was  not  clearly  enough 
shewn  to  justify  an  order  for  attachment,  if  the  opposite  party  had 
not  appeared,  the  defect  was  held  to  be  cured  by  Eis  appearing  and 
resisting  the  motion  on  other  grounds:  Trehernc  v.  Dale,  27  Ch.  D.  60. 

855.  A  writ  of  attachment  shall  not  be  issued  without 
the  leave  of  the  Court  or  a  Judge,  on  notice  to  the  person 
against  whom  the  attachment  is  to  be  issued.  Con.  Rule 
879. 

To  same  effect  as  Eng.  (1883)  R.  621. 

As  to  the  difference  between  attachment  and  committal,  see  supra, 
Rule  853  and  notes. 

This  Rule  introduced  an  important  change  in  the  Chancery  Practice: 
see  Rule  853  and  notes.  A  writ  of  attachment  can  now  never 
issue  as  of  right  withoutjmjor.rlpr,  grantp^  «ff-er  nntigp  to  the  party: 
Baigent  v.  Baigent,  1  P.~D~i21;  W.  N.  1875,  218;  AZwd  v.  Riches,  2 
Ch.  D.  528;  Dallas  v.  Glyn,  3  Ch.  D.  190;  see  Re  Heiron's  Estate,  Hall 
v.  Ley,  12  Ch.  D.  795;  Re  Knight,  Knight  v.  Gardiner,  25  Ch.  D. 
297;  Re  Chatham  Harvester  Co.  v.  Campbell,  12  P.  R.  666.  This  was 
the  rule  in  the  Common  Law  Courts,  except  in  the  case  of  an  attach- 
ment against  a  Sheriff  for  disobeying  an  order  to  return  a  writ;  in 
which  case  the  rule  was  made  absolute  ex  parte:  Reg.  Gen.  T.  T. 
1856,  R.  140;  see  Jupp  v.  Cooper,  5  C.  P.  D.  26.  In  Jupp  v.  Cooper, 
all  that  the  attention  of  the  Court  was  called  to  was  whether  the 
order  should  be  absolute  in  the  first  instance,  or  only  an  order  nisi. 
and  the  latter  was  granted,  as  also  was  done  in  Fowler  v.  Ashfor-d. 
45  L.  T.  46.  An  attachment  against  the  Sheriff,  like  any  other 
attachment,  is  now  governed  by  the  new  Rule:  Eynde  v.  Gould,  0  Q. 
B.  D.  335;  see  also  Dallas  \.  Glyn,  supra;  Re  Heiron's  Estate,  »upra. 

The  provisions  of  Rule  1130,  infra,  apply  to  an  application  for  an 
attachment.  The  costs  are  therefore  in  the  discretion  of  the  Court: 
Abud  v.  Riches,  supra,  and  should  be  asked  for  and  disposed  of  on  the 
application  for  the  attachment:  /b. 

An  interlocutory  order,  under  Rule  1095,  €t  seq.,  may  be  enforced 
by  attachment:  Hutchinson  v.  Hartmont,  W.  N.  1877,  29.  But  a 
judgment  or  order,  under  those  Rules  or  otherwise,  if  it  be  for  the 
payment  of  money  into  Court,  cannot  be  enforced  by  attachment. 

An  order  should  be  drawn  up  and  entered  before  being  enforced  by 
process:  Bollard  v.  Tomlinson-,  48  L.  T.  515. 
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A  motion  for  attachment  when  made  for  non-compliance  with  Rule  855. 
orders  of  course,  or  orders  in  Chambers,  may  be  made  to  a 
Judge  in  Chambers:  see  8alm  Kyrburg  v.  Posnanski,  13  Q. 
B.  D.  218;  Amstell  v.  Lesser,  53  L.  T.  759;  34  W.  R.  230;  but  when 
made  for  non-compliance  with  an  order  or  judgment  of  the  Court 
should  be  made  in  Court:  Klein  v.  Union  Fire  Ins.  Co.,  3  C.  L.  T.  602. 
The  practice  in  England  is  not  similar  to  that  in  Ontario:  see  Davis 
v.  Galmoye,  39  Ch.  D.  322;  40  Ch.  D.  355. 

Neither  the  Master  in  Chambers,  nor  a  Local  Judge  or  Master 
(acting  under  Rules  42,  45  or  49),  has  jurisdiction  to  entertain  a  motion 
to  attach  or  commit,  as  such  matters  are  excepted  from  the  powers 
conferred  upon  them  :  see  Rule  42,  and  Keefe  v.  Ward,  9  P.  R.  220; 
but  as  to  Local  Judges,  see  Rule  47. 

In  Re  Steele,  23  Sol.  Jour.  906,  the  question  was  raised  whether  Service  of 
the  order  to  be  obeyed  need  be  personally   served  since  an  attach- *^°rder 
ment  can   now  only  be  had  upon  notice.     It  is  submitted,  however,  obeyed, 
that  there    is   nothing  to  alter  the  former   practice  which  required 
personal   service   of  the  order  to  be  obeyed   (except   in  cases  under 
Rule  474),   more  especially  if  the  notice  of   motion  to  attach  is   not 
personally  served.     The  order  or  judgment  must  be  served  a  reason- 
able time  before  the  time  limited  thereby  for  the  performance  of  the 
act  ordered  to  be  done,  has  expired:  Berry  v.  Donovan,  21  Ont.  App.  14. 

An  order  to  deliver  a  bill  of  costs  served  on  a  solicitor's  clerk  at  his 
office  was  disobeyed.  On  motion  for  attachment  the  solicitor  swore 
that  he  had  not  been  personally  served.  A  letter  from  him  giving 
reason  for  delay  and  promising  to  deliver  bills  was  produced,  but  it 
was  held  that  the  necessity  for  personal  service  was  not  waived  by 
the  letter:  Re  Cunningham,  55  L.  T.  766. 

Two  clear  days'  notice  of  motion  is  sufficient.     The  practice  laid  ^°*\o^of 
down  m'Abell  \.  Hilts,  6  P.  R.  122,  and  Bryce  v.  Mclntyre,  1  P.  R. 
134,  is  not  now  in  force:  Monaghan  v.  Dobbin,  2  C.  L.  T.  215;  see  also 
Cook  v.  Credit  Valley  Ry.  Co.,  8  P.  R.  167. 

Where  the  order  to  be  obeyed  has  been  personally  served  it  is  Service  of. 
nevertheless  necessary,  in  case  of  disobedience,  to  serve  personally 
any  notice  of  motion  for  attachment  or  committal:  Rule  855,  see 
also  Ellerton  v.  Thirsk,  1  J.  &  W.  376;  Anigcrstein  v.  Hunt,  6 
Ves.  488;  Hope  v.  Carnegie,  L.  R.  7  Eq.  254;  Netson  v.  Worasam. 
W.  N.  1890,  216;  except  in  the  case  provided  for  by  Rule 
474  of  disobedience  of  an  order  to  bring  accounts  into  the 
Master's  office,  or  for  production,  or  inspection  of  books  and  papers: 
in  cases  under  Rule  474  it  is  not  necessary  to  serve  a  notice  of 
motion  to  attach  personally  upon  the  disobedient  party,  if  he  has  a 
solicitor:  see  Wilson  v.  Wilson,  7  P.  R.  57. 

Where  personal  service  of  notice  of  motion  to  attach  the  defendant 
could  not  be  effected,  the  order  was  made  on  affidavit  of  service  of  the 
notice  on  a  solicitor  who  had  appeared  in  the  action  for  the 
defendant,  although  the  solicitor  had  ceased  to  act  for  him:  Callow 
v.  Young,  55  L.  T.  543;  and  see  Re  Evam,  1893,  1  Ch.  252;  68  L.  T. 
271. 

There  is  no  distinction,  in  regard  to  service  of  a  notice  of  motion 
for  attachment,  between  contempt  in  breach  of  an  undertaking,  and 
contempt  in  breach  of  an  injunction,  knowledge  of  which  is  given  by 
previous  service  of  the  order:  Ib. 

In  Mann  v.  Perry,  W.  N.  1881,  4;  44  L.  T.  248;  50  L.  J.  Chy.  251, 
it  was  held  that  notice  of  motion  to  commit  must  be  served  personally, 
unless  some  reason  is  shewn  for  dispensing  with  personal  service. 
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Rule  855.  On  a  motion  for  an  attachment,  however,  it  had  previously  been  held 
that  service  of  notice  of  motion  upon  the  solicitors  on  the  record  of 
the  party  to  be  attached  was  sufficient,  though  personal  service  was 
not  shewn  to  be  impracticable:  Browning  v.  Sabin,  5  Ch.  D.  511; 
Richards  v.  Kitchen,  25  W.  R.  602;  or  by  leaving  the  notice  at  the 
residence  of  the  party  affected  thereby:  Re  as  Solicitor,  14  Ch.  D.  152. 
See  also  Tilney  v.  Stansfield,  W.  N.  1880,  77;  Trout  v.  Loney,  13  C. 
L.  T.  64. 

In  Ontario  it  has  been  held  that  Mann  v.  Perry,  is  to  be  followed: 
Smith  v.  Margin,  4  C.  L.  T.  493;  except  where  Rule  474  applies: 
Re  Harnden,  11  P.  R.  35. 

In  England  it  is  now  held  that  there  is  jurisdiction  to  order  substi- 
tutional  service  where  every  reasonable  effort  to  effect  personal  ser- 
vice has  been  made:  Mander  v.  Falcke,  1891,  3  Ch.  488;  Re  Bassett, 
1894,  3  Ch.  179. 

Where  a  motion  is  made  to  attach  a  defendant  who  has  not  appear- 
ed in  the  action,  see  notes  to  Rtilo  330. 

The  copy  of  order  served  must  be  an  exact  copy:  Re  Holt,  11  Ch.  D. 
168;  see  also  Ex  p.  Smith,  28  W.  R.  174. 

Where  a  party  has  not  been  personally  served,  his  appearance  on 
the  return  of  the  motion  to  take  the  objection  is  not  a  waiver  of  it: 
Mander  v.  Falcke,  1891,  3  Ch.  488;  Taylor  v.  Roe,  68  L.  T.  213;  but 
service  of  notice  is  waived  by  counsel  appearing  and  consenting  to  an 
enlargement:  Ex  p.  Alcock,  1  C.  P.  D.  68.  But  semble,  an  objection 
that  personal  service  has  not  been  effected,  though  given  effect  to,  if 
taken  on  the  return  of  the  motion  (see  Taylor  v.  Roe,  supra},  will  not 
of  itself  be  a  sufficient  ground  for  setting  aside  the  attachment,  if 
granted,  where  the  party  did  not  appear  on  the  return  of  the  motion: 
Petty  v.  Daniel,  34  Ch.  D.  172;  55  L  .T.  745;  and  see  Re  Evans,  Evans 
v.  Norton,  1893,  1  Ch.  252;  68  L.  T.  271. 

The  provisions  as  to  substituted  service  have  been  held  not  to  apply 
to  an  application  for  an  attachment,  but  only  to  service  of  writs  of 
summons:  Anon.,  W.  N.  1876,  105;  but  see  cases  supra,  p.  267,  and 
Williams  v.  Johns,  2  Dick,  477;  1  Mer.  303  (d);  Pulteney  v.  Shelton, 
5  Ves.  147;  DeManneville  v.  DeMwnneville,  12  Ves.  202;  Lechmere- 
Charlton's  Case,  2  M.  &  C.  335;  also  Hope  v.  Carnegie,  L.  R.  7  Eq.  254; 
Howarth  v.  Howarth,  11  P.  D.  95;  Tilney  v.  Stansflrld,  W.  X. 
1880,  77;  Mander  v.  Falcke,  1891,  3  Ch.  488;  65  L.  T.  454;  Trout  v. 
Loney,  13  C.  L.  T.  64;  Re  Bassett,  Bassett  v.  Bassett,  1894,  3  Ch.  179. 

Service  of  notice  made  on  the  clerk  of  a  solicitor  at  his  office,  his 
residence  not  being  known,  was  held  to  be  good  service,  but,  notwith- 
standing, the  order  was  stayed  for  a  week,  and  notice  thereof  directed 
to  be  served  on  the  solicitor:  Tilney  v.  Stansficld,  supra. 

On  a  motion  to  commit  for  contempt,  an  attachment  may  issue: 
Piper  v.  Piper,  W.  N.  1876,  202;  but  on  a  motion  for  an  attachment  an 
order  to  commit  cannot  be  obtained  ex  parte:  Buist  v.  Bridge,  43  L. 
T.  432;  29  W.  R.  117. 

A  writ  of  attachment  may  be  issued  against  a  party  out  of  the  juris- 
diction, though  it  can  only  be  enforced  in  the  event  of  his  coming 
within  the  jurisdiction:  Bloomfleld  v.  Brooke,  6  P.  R.  264;  Trout  v. 
Loney,  13  C.  L.  T.  64. 

Xo  particular  return  day  is  inserted  in  the  writ  (see  form  Xo.  177), 
but  after  a  reasonable  interval  a  return  may  be  required:  Owen  v. 
Pritchard,  W.  X.  1876,  147. 
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The  officer  charged  with  the  execution  of  the  writ  may  break  open  Rule  856. 
the  outer  door  of  the  house  in  order  to  execute  it:  Harvey  v.  Harvey, 
26  Ch.  D.  644. 

A  further  opportunity  to  comply  with  the  order  may  be  given,  or 
the  order  may  be  stayed,  pending  an  appeal,  in  the  discretion  of  the 
Judge:  Mellor  v.  Thompson^  W.  N.  1883,  128. 

A  person  attached  for  misconduct  will  not  be  detained  for  costs: 
Jackson  v.  Mawby,  1  Ch.  D.  86;  see  also  Earl  of  Lewes  v.  Barnett,  6 
Ch.  D.  252;  and  Micktethicaite  v.  Fletcher,  27  "W.  R.  793.  But,  in 
order  to  punish  anyone  who  has  been  guilty  of  a  contempt,  he  may 
be  imprisoned  for  a  stated  period:  see  Rule  861;  and  allowed  to  be 
discharged  if  he  pays  the  costs  before  the  expiration  of  such  period: 
Harris  v.  Meyers,  I  Chy.  Ch.  229;  see  also  Harris  v.  Ingram,  13  Ch. 
D.  338. 

Attachment  against  the  president  of  a  company  is  not  an  available 
proceeding  for  default  in  performing  an  act  which  he  could  not  by 
himself  perform,  but  which  could  only  be  performed  by  a  majority  of 
the  board  of  directors:  Demorest  y.  Midltand  Ry.  Co.,  10  P.  R.  82. 

As  to  attaching  a  Member  of  Parliament:  see  Re  Anglo-French  Co- 
operative Soc.,  14  Ch.  D.  533. 

On  a  motion  for  attachment  for  contempt  in  committing  a  breach 
of  undertaking  contained  in  an  order,  a  preliminary  objection  was 
raised  that  the  proper  remedy  was  committal.  The  objection  was 
allowed,  and  the  plaintiff  given  leave  to  amend  his  notice  of  motion 
and  serve  it  again:  Callow  v.  Young,  56  L.  T.  147;  56  L.  J.  Chy.  690. 
The  distinction  between  attachment  and  committal  still  exists  in 
England:  see  note  to  Rule  853. 

Where  an  attachment  issued  against  a  defendant  for  not  complying 
with  an  order  for  discovery,  and  compliance  was  then  made,  but  the 
defendant  was  nevertheless  thereafter  arrested,  it  was  held  that 
the  arrest  was  irregular  and  that  it  was  the  duty  of  the  plaintiff's 
solicitor  to  have  stayed  the  enforcement  of  the  attachment:  Oay  v. 
Hancock,  46  L.  T.  207. 

A  party  committed  for  contempt  of  Court  is  not  entitled  to  a 
habeas  corpus:  Re  Anderson  v.  Vanstone,  16  P.  R.  243;  not  even  for  the 
purpose  of  attending  in  person  to  move  for  his  discharge:  Roberts  v. 
Donovan,  Ib.  456. 

But  where  a  motion  is  made  against  a  person,  in  close  custody, 
it  is  in  the  discretion  of  the  Court  whether  a  habeas  corpus  be 
granted  to  enable  him  to  attend  in  person  to  shew  cause:  76. 

Where  an  attachment  had  been  properly  issued  against  a  solicitor, 
.for  non-payment  of  money,  it  was  held  that  the  subsequent  accept- 
ance of  part,  and  giving  time  for  payment  of  the  balance,  was  no 
waiver  of  the  right  to  enforce  the  attachment  for  non-payment  of 
the  balance  as  agreed:  Re  Fereday,  1895,  2  Ch.  437;  73  L.  T.  56. 

856.    If  a  person  who  is  ordered,  otherwise  than  by  an  Attach- 

„  ,  ,1,1  ment  for 

order  of  course,  to  do  any  act  other  than  to  pay  money,  non.per- 
in  a  limited  time,  refuses  or  neglects  to  obey  the  judgment,  X 
the  party  prosecuting  the  same  shall  be  entitled  to  a  writ 
of  attachment  against  the  disobedient  party.     Con.  Rule 

880. 

Taken  from  Chy.  O.  288. 
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Rule  857.  A  writ  of  attachment  cannot  issue  as  of  course,  because  under  the 
preceding  Rule  855  no  such  writ  is  to  issue  without  an  order  to  be 
applied  for  on  notice:  Thomas  v.  Palm,  21  Ch.  D.  360;  57  L.  T.  207. 

An  order  to  discharge  a  mortgage  improperly  put  upon  the  registry. 
may  be  enforced  by  attachment,  notwithstanding  that  the  person  re- 
quired to  obey  the  oi'der  may  have  to  pay  money  in  order  to  comply 
with  it:  see  Berry  v.  Donovan,  21  Ont.  App.  14;  Roberta  \.  Donovan,  10 
P.  R.  456;  so  also,  an  order  requiring  a  solicitor  to  refund  money  he 
has  obtained  from  the  Court  under  circumstances  which  make  him 
liable  to  refund  it:  Pritchard  v.  Pritchard,  18  Ont.  173;  or  which  has 
been  paid  to  him  under  an  undertaking  to  refund  it,  if  required: 
Swyny  v.  Borland,  70  L.  T.  227. 

upon  at-        857.    "Where  a  person  is,  under  Rule  856,  taken  or  cle- 
of  coutem-  tained  in  custody  under  a  writ  of  attachment,  without  obey- 
tr°artfonues-  ing  the  judgment,  then  upon  the  Sheriff's  return  that  the 
may  issue   person  has  been  so  taken  or  detained,  the  party  prosecut- 
m  prcecipe.  ^^  ^e  judgment  shall  be  entitled  upon  prcecipe,  to  a  com- 
mission of  sequestration  against  the  estate  and  effects  of 
the  disobedient  person.     Con.  Rule  881. 

Taken  from  Chy.  O.  289. 

Sequestration. — Originally  the  writ  of  sequestration  was  the  last 
prerogative  process,  issued  out  of  the  Court  of  Chancery,  for  the 
purpose  of  enforcing  obedience  to  its  decrees.  The  right  of  the  Court 
of  Chancery  to  issue  such  writs  was  at  first  contested  by  the  Common 
Law  Courts,  on  the  ground  that  the  Court  of  Chancery  could  not 
enforce  its  decrees  by  process  in  rem,  but  only  in  personam-.  And  it 
was  even  ruled  at  Law,  that  to  kill  a  sequestrator  in  the  execution  of 
such  process  was  no  murder.  But  the  authority  of  the  Court  to 
issue  such  writs  was  ultimately  established,  in  spite  of  the  "  bloody 
and  desperate  resolutions "  of  the  common  lawyers:  see  Gilbert's 
Chy.  Pr..  77. 

A  sequestration  is  in  "  the  nature  of  a  grand  distress."  It  is  a 
process  of  contempt  in  rem:  Tatham  v.  Parker,  1  Sm.  &  G.  506  (see, 
however,  observations  of  Spragge,  C.,  Meyers  v.  Meyers,  21  Gr.  210); 
and  may  be  issued  to  enforce  either  an  interlocutory  order,  or  a  final 
judgment.  It  affects  the  personal  estate,  and  the  rents  and  profits  of 
the  realty,  of  the  person  whose  estate  is  sequestered:  Jackson  v. 
Jackson,  1  Chy.  Ch.  115;  but  it  does  not  appear  to  bind  the  land 
itself:  Hyde  v.  Greenhill,  1  Dick.  107;  in  Meyers  v.  Meyers,  19  Gr.  191, 
Mowat,  V.-C.,  expressed  the  opinion  that,  under  5  Geo.  2,  c.  7,  s.  4, 
in  Ontario,  lands  were  bound  by  the  writ  of  sequestration  from  the 
time  of  its  delivery  to  the  sequestrator;  and  that  the  Court  might 
order  a  sale  of  sequestered  lands;  but  the  full  Court  were  of  opinion 
that  lands  could  not  be  sold  under  a  sequestration:  S.  C.,  21  Gr.  at 
p.  218.  According  to  English  authorities,  it  is  said  that  the  writ  binds 
from  its  date,  and  not  merely  from  its  delivery  for  execution:  Burdctt 
v.  Rocldey,  1  Vern.  58;  but  see  Angel  v.  Smith,  9  Yes.  336;  Harris  v. 
Meyers,  3  Chy.  Ch.  107. 

The  writ  of  sequestration  has  been  shorn  of  much  of  its  original 
efficacy  by  the  enlarged  operation  given  in  Ontario  to  the  /?.  fa.  goods. 
It  is  now  only  to  be  employed  as  a  last  resource,  fl.  fa.  goods  and 
proceedings  for  attaching  debts,  etc.,  are  first  to  be  used,  and  if  by 
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these  the  debtor's  property  cannot  be  reached,  a  writ  of  sequestration  Rule  857. 
may  be  issued  on  application  in  Chambers,  upon  notice  as  a  general 
rule,  but  it  will  in  general  only  be  granted  when  the  debtor's  lands 
are  insufficient  to  satisfy  the  debt,  and  it  therefore  becomes  of  im- 
portance to  enter  upon  the  land  and  realize  the  profits  thereof  during 
the  year  which  must  elapse  before  they  can  be  sold  under  a  ft.  fa. 
lands,  or  where  the  interest  of  the  debtor  is  such  that  it  cannot  be 
taken  under  a  fl.  fa.:  Nelson  v.  Nelson,  6  P.  R.  194.  The  Court  has, 
however,  power  to  order  a  sequestration  instead  of  a  fi.  fa.,  if  occasion 
should  require,  Ib.  See  note  to  Rule  859. 

The  granting  of  the  writ  is  discretionary,  and  the  discretion  will  not 
be  interfered  with  by  an  Appellate  Court:  Hulbert  v.  Cathcart;  1896, 
A.  C.  470.  An  order  for  a  sequestration  must  be  absolute,  and  not 
conditional,  and  where  further  time  is  intended  to  be  given  to  the 
debtor,  the  writ  should  be  directed  to  lie  in  the  office,  or  not  to  issue 
until  the  expiration  of  the  further  time  given:  In  re  Lumley,  1894. 
2  Ch.  271. 

Where  it  was  shewn  that  a  debtor  had  no  effests  which  would  be 
available  in  execution,  a  writ  of  sequestration  was  granted  to  enforce 
payment  of  costs  which  had  been  ordered  to  be  paid:  Sno-w  v.  Bolton, 
\V.  N.  1883.  73.  The  Court  must  be  satisfied  that,  the  application  is 
reasonable,  but  it  is  not  necessary  to  point  to  any  property  which 
may  be  made  available:  Hulbcrt  v.  Cathcart,  supra. 

It  is  not  necessary  here  to  serve  the  judgment  or  order  for  payment,  writ  may 
or  a  demand  thereunder,  as  a  condition  precedent  to  an  application  issue  with- 
for  a  sequestration:  Long  v.  Long,  6  P.  R.  137.  w'here^on- 

Formerly  the  writ  could  in  no  case  issue  except  under  special  order,  temnor  in 
Rule  857  makes  an  exception  to  this  rule,  where  the  party  is  in  actual  custody, 
custody    for    contempt,    without    obeying    the    judgment,    or    order, 
sought  to  be  enforced.     In  such  cases  the  writ  may  be  obtained  on 
prcecipe,  upon  filing  the  Sheriff's  return. 

A  sequestration  to  enforce  compliance  by  a  railway  company  with 
a  peremptory  mandamus  was  refused,  and  an  attachment  against  the 
directors  was  held  to  be  the  proper  remedy:  Demorest  v.  Midland  Ry. 
Co.,  10  P.  R.  82:  but  see  Rule  858;  but  it  seems  to  be  a  proper  mode 
of  enforcing  an  injunction  against  a  corporation:  see  Young  v.  Ridge- 
town,  18  Ont.  140;  but  see  Rule  862. 

Property  Liable  to  Sequestration.— All  goods  and  chattels  in  Property 
the  possession  of  the  contemnor,  are  liable  to  be  seized;  and  also  anyliable: 
property  belonging  to  him,  which  can  be  reached  by  the  sequestrator  ^a ttels! 
without  suit  or  action.     And  if  the  keys  are  denied  him,  the  seques- 
trator may  open  rooms  and  boxes  that  are  locked,  and  schedule  the 
contents;  but  may  not  remove  property  off  the  premises  without  the 
special  order  of  the  Court:   Pelham  v.   Newcastle,  3  Sw.   290   n.      A 
debtor's  seat  in  the  Stock  Exchange  is  not  exigible  under  sequestra- 
tion: London  cf-  Canadian  L.  d  A.  Co.  v.  Morphy.  10  Ont.  $6.     By  the 
Imperial  Statute  11  Geo.  4,  and  1  Wm.  4,  c.  36,  s.  15,  r.  16,  seques- Of  contem- 
trators   have  the  same  power  over  documents   in   the  custody  of   a  nor. 
person    committed   for   not   delivering   them,    or   depositing   them   in 
Court,  as  they  have  over  the  contemnor's  own  property.     This  provi- 
sion is  incorporated  into  the  law  of  this  Province  by  R.  S.  O.  c.  51, 
ss.  27.  28. 

Chases'  in  Action. — At  one  time  it  was  doubted  whether  chbses   in  Choses  in 
action    conld    be    reached    by    sequestration;    the    later    authorities 
establish  that  they  cnn:  Irving  v.  Boyd,  15  Gr.  157;  and  see  McDotceU 
v.  McDowell,  1  Chy.  Ch.  140;  Wilson  v.  Metcalfe,  1  Beav.  263;  Crispin 
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Rule  857.  v.  Cumuno,  L.  R.  1  P.  &  M.  622.  As  regards  chases  in  action,  an 
order  of  the  Court  is  necessary,  to  enable  the  sequestrators  to  sue 
for  their  recovery:  Irving  v.  Boyd,  15  Gr.  157;  or  they  may  be  reached 
by  motion  in  the  action  in  which  the  sequestration  issued:  see  Ward 
v.  Booth,  L.  B.  14  Eq.  195;  Ex  parte  Nelson,  Re  Hoare,  14  Ch.  D.  41. 

But  the  chose  in  action  is  not  bound  by  the  writ  of  sequestration 
until  either  the  sequestrator,  or  the  party  prosecuting  it,  take  steps 
to  obtain  payment:  McDowell  v.  McDowell,  1  Chy.  Ch.  140;  10  U.  C. 
L.  J.  48;  London  and  Canadian  Loan  and  Agency  Co  v  Merritt  1,2  C 
P.  375. 

If  the  debtor  admits  the  liability,  and  submits  to  the  order  of  the 
Court,  an  order  may  be  made,  without  further  suit,  authorizing  the 
debtor  to  pay,  and  deliver,  the  fund,  or  property,  to  the  sequestrator; 
or  authorizing  the  latter  to  seize  the  property:  Wilson  v.  Metcalfe,  1 
Beav.  2G3;  Re  Slade,  Slade  v.  Hulme,  18  Ch.  D.  653;  45  L.  T.  276; 
Crispin  v.  Cumano,  L.  R.  1  P.  &  M.  622.  But  such  order  cannot 
be  made  without  the  debtor's  assent:  /&. 

A  claim  to  indemnity,  which  a  surety  has  against  his  principal, 
before  payment  by  the  surety,  is  not  a  chose  in  action,  which  can  be 
reached  by  sequestration:  Irving  v.  Boyd,  15  Gr.  157. 

The  accrued  dividend  of  a  fund  in  Court,  to  the  income  of  which  a 
married  woman  is  entitled  for  her  separate  use  without  power  of 
anticipation:  Clay-don  v.  Finch,  L.  R.  15  Eq.  266;  Bryant  v.  Bull,  10 
Ch.  D.  153;  a  deposit  on  appeal:  Conn  \.  Garland,  L.  R.  9  Chy.  101; 
and  a  rent  charge:  Wilson  v.  Metcalfe,  1  Beav.  263,  have  been  held 
liable  to  sequestration. 

Pensions  and  Salaries. — Pensions  granted  entirely  for  past  services, 
may  be  sequestered:  Willcock  v.  Terrell,  3  Ex.  D.  323;  Dent  v.  Dent, 
L.  R.  1  P.  &  M.  366;  McCarthy  v.  Gvold,  1  Ba.  &  B.  387;  but  pensions 
and  salaries  for  services,  still  being  rendered,  or  which  may  be 
required  in  futuro,  cannot  be  sequestered:  Fenton  v.  Lowther,  1  Cox, 
315;  McCai'thy  v.  Ooold,  supra;  Collyer  v.  Fallon,  1  T.  &  R.  459; 
Spooler  v.  Payne,  1  D.  M.  &  G.  383;  and  see  Lloyd  v.  Chcetham,  3 
Giff.  171. 

Eentsand       Rent»  and  Profits  of  Real  Estate,  including  crops,   or  other  natural 
of  realty      produce,  or  rents  paid  in  kind,  are  liable  to  sequestration,  but  land, 
bound,  but  whether  freehold  or  leasehold  cannot  be  sold  under  the  writ,  which 
land  not      only  confers  a  right  to  the  possession,  but  does  not  transfer  any  title 
to  the  land,  or  term,  to  the  sequestrator:  Shaw  v.  Wright,  3  Ves.  22; 
or  confer  any  priority  over  prior  specific  charges:  Meyers  v.  Meyers,  20 
Gr.   185;  21   Gr.   214.     Tenants  in  possession  should  be   notified  to 
attorn  to  the  sequestrator,  and  pay  their  arrears  and  growing  rents 
Tenants  to  to  him:  Danl.  Pr.,  5th  ed.,  916;  and  upon  refusal  the  sequestrator  may 
be  notified,  obtain  an  order  compelling  them  to  attorn:  Rowley  v.  Ridley,  3  Sw. 
306;  Jackson  v.  Jackson,  1  Chy.  Ch.  115. 


Pensions 
and  sal- 
aries. 


saleable 
under. 


Order 

against. 


If  a  tenant  attorns  to  the  sequestrator,  and  afterwards  pays  his  rent 
to  another  party,  he  may  be  compelled  to  pay  it  over  again  to  the 
Pavi  sequestrator:  Harris  v.  Meyers,  2  Chy.  Ch.  121.     A  sequestrator,  with 

rents  after  the  sanction  of  the  Court,  may  make  leases,  for  any  period  during 
attorn-  which  the  aggn^'Mte  rents,  will  not  exceed  the  amount  for  which  the 
Lease  by  sequstration  issued:  Harris  v.  Meyers,  3  Chy.  Ch.  89.  But  the 
seques-  sequestrator  cannot,  by  his  lease,  affect  the  right  of  ^person  holding 
trator.  an  incumbrance  prior  to  the  claim  of  the  party  issuing  the  seques- 
tration: Meyers  v.  Meyers,  19  Gr.  541. 
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Disposition  of  Property  Sequestered. — Prima  facie  a  sequestra-  Rule  857. 
tion  confers  merely  a  right  of  detainer  of  the  property  sequestered.  Disposition 
Where   the    sequestration,    however,    is   issued    for    non-payment   of ot  proper- 
money,  the  proceeds  of  the  goods  seized  will  be  ordered  to  be  applied  tered1"68" 
in  satisfaction  of  the  demand:  Dcivi®  v.  Davis,  2  Atk.  24.    The  seques- 
trator  should  not,  however,  so  apply  them,  but  should  pay  the  pro- 
ceeds into  Court  upon  leave  obtained  on  motion  in  Chambers:  Danl. 
Pr.,  5th  ed.,  917. 

The  Court  may,  at  the  instance  of  the  sequestrator,  order  payment 
into  Court  of  the  balance  standing  in  a  banker's  books  to  the  credit 
of  the  debtor,  upon  notice  to  the  banker:  Miller  v.  Huddlestone,  22 
Ch.  D.  233. 

Sale  of  Property. — Where   necessary,   a   sale   of    personal   property  Sale,  when 
sequestered,  may,  on  the  application  of  the  sequestrator,  be  ordered,  ordered. 
e.g.,  where  goods  are  of  a  perishable  nature:  Shatv  v.  Wright,  3  Ves. 
22;  or  it  is  necessary  for  the  satisfaction  of  the  claim  for  which  the 
writ  issued:  Ib.;  Mitchell  v.  Draper,  9  Ves.  208;  a  defendant's  rever- 
sionary interest  in  a  fund  in  Court,   has  been  ordered  to   be   sold :  ^p°p}f^atifon 
Cowper  v.  Taylor,  16  Sim.  314.     The  application  for  leave  to  sell  must  an-  sale 
be  made  on  notice  to  the  debtor:  MitcJiell  v.  Draper,  supra;  Forbes  v.  must  be 
Connolly,  1  Chy.  Ch.  6;  but  service  of  notice  may  be  dispensed  with :  slXf^*0 
Re  Rush,  19  W.  R.  417. 

According  to  the  dictum  of  Mowat,  V.-C.,  in  Meyers  v.  Meyers,  15 
Gr.  185,  sequestered  land  may  now  be  ordered  to  be  sold,  as  well  as 
goods  and  chattels;  but  the  full  Court  in  Meyers^  v.  Meyers,  21  Gr.  at 
p.  218,  expressed  the  contrary  opinion,  and  stated  that  "  all  that  the 
Court  does  is  to  direct  the  application  of  the  rents  and  profits,  and 
this,  not  by  way  of  execution,  but  upon  the  ground  that  the  party  is 
in  contempt  for  disobedience  of  some  order  of  the  Court."  See  also 
Nelson  v.  Nelson,  6  P.  B.  194. 

Adverse  Claims. — Where  property  affected  by  a  sequestration,  or  Parties 
any  interest  therein,   is  claimed  by  some  third  person,   the  seques-  j^j^g 
trator,  and  possibly  the  claimant,  may  apply  to  the  Court  for  relief,  adverse 
by  a  summary  application  in  the  cause:  see  Rule  1102.  et  seq.     Andtoseques- 
see  Holmested's  Chy.  Orders,  217.    The  right  of  the  sequestrator  asp^Jeed^ 
against  such  third  person  where  disputed,  cannot  be  determined  iningsby. 
proceedings  to  which  the  third  person  is  not  a  party:  Craig  v.  Craig, 
189(3,  P.  171. 

The  claimant  should  not  commence  an  action  against  the  sequestra- 
tor,  or  disturb  his  possession  without  the  leave  of  the  Court.  If  he 
does  so,  he  may  be  restrained  by  injunction. 

Obstruction  of  Sequestrator,  is  a  contempt  of  Court:  Angel  v.  Obstruc- 
Smith,  9  Ves.  335;  Pelham  v.  Newcastle,  3  Sw.  289  n,  and  see  Franck- ™™u°* 
lyn  v.  Colhoun,  3  Sw.  276.    But  persons  having  claims  on  the  property  trator  a 
sequestered,   adverse   to   the   sequestrator,    are   not   driven   to   bring  contempt, 
actions,  but  may  apply  to  the  Court  for  relief  in  a  summary  way  upon 
petition  in  the  action;  and  see  Meyers  v.  Meyer»,  19  Gr.  541. 

Death,  of  Contemnor. — Where  a  sequestration  has  issued  to  com-  Death  of 
pel  payment  of  money,  in  case  the  contemnor  die,  an  order  may  becontemnor; 
obtained    to    continue    proceedings    against   his   real    representative,  ^^P™- 
where  the  lands  descended,  or  devised,  would  be  assets  for  the  pay-  may  be 
ment  of  the  debt:  Hyde  v.  Greenhill,  1  Dick.  107;  Pratt  v.  Inman,  43  continued 
Ch.  D.  175;  61  L.  T.  760;  and  also  as  against  his  personal  representa- ^j.^^his 
tive;  but  where  the  writ  issues  for  personal  contempt,   on  the  parttative. 
of  the  contemnor,  on  the  death  of  the  contemnor,  no  order  to  con- 
tinue proceedings  can  be  obtained:  Turley  v.  Meyers,  3  Chy.  Ch.  102; 
Gilbert's  Chy.  Pr.,  86-87;  except  perhaps  for  the  costs:  see  Rule  404. 
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858.  If   an   attachment   cannot  be   executed   against 
whereat-   the  person  refusing  or  neglecting  to  obey  the  judgment?, 
cannot  be  ky  reason  of  his  being  out  of  the  jurisdiction  of  the  Court, 
executed,    or  of  his  having  absconded,  or  that  with  due  diligence  he 
cannot  be  found  or  if  in  any  other  case  the  Court  may 
think  proper  to  dispense  with  a  writ  of  attachment,  an 
order  may  be  granted  for  a  commission  of  sequestration 
against  the  estate  and  effects  of  the  disobedient  person; 
and  it  shall  not  be  necessary  for  that  purpose  to  issue  an 
attachment.     Con.  Rule  882. 
Taken  from  Chy.  O.  290. 

Seques-  An  order  for  sequestration  will  not  be  granted  against  a  defendant 

•pending  required  to  do  an  act,  where  an  appeal  is  pending  from  the  judgment 
appeal.  directing  its  performance,  and  the  defendant  has  perfected  the 

security  required  to  entitle  him  to  a  stay  of  proceedings:  Dunda$  v. 

Hamilton  d  Milton  R,  Co.,  19  Gr.  455;  McGarvey  v.  Strathroy,  6  Ont. 

138. 

Attach-  Originally  the  sequestration  only  issued  after  an  attachment,  and 

ment  need  au  Other  process  had  been  exhausted.  Under  this  Rule  in  cases  where 
found8"6  °  ^  would  be  impossible  to  execute  an  attachment,  it  is  unnecessary  to- 
sequestra-  go  through  the  form  of  issuing  one;  and  see  Snow  v.  Bolton,  W.  N. 
"OB-  1881.  73. 

An  attachment  may  be  ordered  against  a  party  who  is  out  of  the 
jurisdiction:  Bloomfleld  v.  Brooke,  6  P.  R.  264,  and  see  Farewell  v. 
Watlbridge,  3  Gr.  628. 

A  writ  of  sequestration  was  issued  against  a  person  of  unsound 
mind  in  Robinson  v.  Galland,  W.  N.  1889,  108;  37  W.  R.  697. 

In  granting  a  sequestration  for  disobedience  of  an  order  the  Court 
acts  on  the  same  principle  as  where  committal  is  sought;  a  casual, 
accidental,  or  unintentional  disobedience  will  not  be  sufficient  ground; 
the  Court  must  be  satisfied  that  a  contempt  has  been  committed: 
Fairclough  v.  Manchester  Ship  Canal  Co.,  W.  X.  1897,  7. 

tk>nufosrtra"      859.    If  a  person  who  is  ordered  to  pay  money,  neglects 

default  in  to  obey  the  judgment,  the  Court  or  Judge  may,  upon  the 

oTmoney.    application  of  the  party  prosecuting  the  same,  at  the  ex- 

piration of  the  time  limited  for  performance,  make  an  order 

for  a  writ  of  sequestration.     Con.  Rule  883. 

Taken  from  Chy.  O.  291. 

Sequestra-  Where  a  writ  of  sequestration  is  sought,  to  enforce  the  payment  of 
crantedTo  money,  unless  some  special  ground  is  made  for  proceeding  ex  parte, 
enforce  notice  of  motion  must  be  given;  and  the  ordinary  procedure  for 
payment  recovering  money  demands,  viz.:  writs  of  fl.  fa.,  etc.,  and  attachment 
of  debts,  should  be  first  resorted  to,  or  shewn  to  be  unavailing: 
Nelson  v.  Nelson,  6  P.  R.  194;  but  see  Re  Russell.  Bwrnct  v.  Allen, 
before  Spragge,  C.,  January  24th,  1876,  where  the  writ  of  sequestra- 
tion was  granted  without  such  preliminary  proceedings;  and  see 
Snoic  v.  Bolton,  W.  N.  1881,  73.  where  the  sequestration  wns  granted 
on  it  being  shewn  that  the  debtor  had  no  effects  exigible  under 
execution. 
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An  order  for  payment  of  money  need  not  be  personally  served  in  Rules 
order  to  found  a  motion  for  a  sequestration:  Long  v.  Long,  6  F.  R.  860-862. 
137 

It  was  at  one  time  held  that  the  writ  could  not  properly  be  issued 
to  enforce  an  ordinary  judgment  for  the  recovery  of  money,  wnich 
does  not  expressly  order  payment,  or  limit  a  time  therefor:  London 
and  Canadian  L.  d  A.  Co.  v.  Merritt,  32  C.  P.  375;  Ex  parte  Nelson, 
Re  Hoare,  14  Ch.  D.  41;  and  that  an  order  cannot  be  got  limiting  the 
time  for  payment  of  an  ordinary  judgment  for  debt  merely  to  enable 
a  sequestration  to  be  issued  therein:  Huloert  v.  Cathcart,  1894,  1  Q. 
B.  244;  70  L.  T.  558;  and  that  the  writ  could  only  be  issued  to  enforce 
the  payment  of  money  where  the  non-payment  is  still,  notwithstanding 
R.  S.  O.  c.  80,  s.  5,  a  contempt  of  Court:  Stonor  v.  Fowle,  13  App. 
Cas.  20;  58  L.  T.  1;  Berry  v.  Donovan,  21  Ont.  App.  14;  Pritchard  v. 
Pritchard,  18  Ont.  173;  but  it  would  now  seem  that  the  writ  may  be 
issued  to  enforce  an  ordinary  judgment  or  order  for  payment  of 
money  or  costs:  see  Slade  v.  Hulme,  18  Ch.  D.  653;  45  L.  T.  276; 
Hulbe'rt  v.  Cathcart,  1896,  A.  C.  470;  75  L.  T.  302. 

S6O.    Commissions  of  sequestration  shall  be  directed  to  commis- 
the  Sheriff  unless  otherwise  ordered.     Con.  Kule  884.         fe'questra- 
Taken  from  Chy.  O.  292. 
For  form  of  writ,  see  App.  Form  182. 

861.     In  case  an  attachment  has  been  issued  under  any  Release 
order  of  the  Court  or  a  Judge  that  a  person  be  committed  custody  or 


to  gaol  for  contempt  of  Court,  and  there  to  be  detained  $ 

and  imprisoned  until  such  person  shall  have  purged  his  committed 

•  (••i  i  T  i  for  con- 

Said  contempt,  if  it  be  made  to  appear  that  such  person  tempt. 
is  in  actual  custody  under  such  attachment,  the  Court  or 
Judge  may,  upon  such  notice  as  may  be  directed,  modify 
and  change  the  order  and  limit  the  term  of  imprisonment 
under  such  attachment  or  grant  such  other  relief  as  may 
in  the  nature  and  circumstances  of  the  case  seem  just,  but 
any  relief  that  may  be  granted  to  any  such  person  shall  not 
relieve  him  from  any  civil  liability  to  any  other  person. 
58  V.  c.  12,  s.  129o.  Eules  of  1  Jan.,  1896,  1494. 

See  Rule  909. 

2.  ENFORCEMENT  OF  MANDATORY  ORDERS. 

862.    If  a  mandamus  granted  in  an  action  or  other-  o^^ho^ 
wise,  or  a  mandatory  order,  injunction,  or  judgment  for  enforced. 
specific  performance  of  any  contract  is  not  complied  with, 
the  Court  or  a  Judge,  besides  or  instead  of  proceedings 
against  the  disobedient  party  for  contempt,  may  direct  that 
the  act  required  to  be  done  may  be  done  so  far  as  practic- 
able by  the  party  by  whom  the  judgment  has  been  obtain- 
ed, or  some  other  person  appointed  by  the  Court  or  Judge, 
J.A.—  66 
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Rules 
863 


le|64  at  the  cost  of  the  disobedient  party;  and  upon  the  act  be- 
ing done  the  expenses  incurred  may  be  ascertained  in  such 
manner  as  the  Court  or  Judge  may  direct  and  execution 
may  issue  for  the  amount  so  ascertained  and  costs.  Con. 
Rule  1128. 

See  Eng.  (1883)  R.  608.  It  extends  to  all  kinds  of  mandatory  orders 
and  injunctions,  a  power  which  previously  existed  in  regard  to  a 
mandamus:  see  R.  S.  O.  1877,  c.  52,  s.  9. 

In  an  action  for  specific  performance,  where  an  order  had  been 
made  requiring  defendant  to  make  a  certain  road,  and  on  his  default 
the  plaintiff  applied  for  liberty  to  complete  the  road  at  the  cost  of 
defendant,  it  was  held  that  the  case  was  not  within  this  Rule,  but 
an  order  was  made  permitting  plaintiff  to  do  the  work  with  liberty  to 
apply  that  the  defendant  should  pay  the  expense:  Mortimer  v.  Wilson, 
33  W.  R.  927. 


3.  ISSUE  AND  FORM  OF  WRIT,  EENEWAL,  ETC. 


Execution       863.    As  between  the  original  parties  to  a  judgment 
e  years.       execution  may  issue  at  any  time  within  6  years  from  the 
date  of  the  same.     Con.  Rule  885. 
See  Eng.  (1883)  R.  600,  and  R.  S.  O.  1877,  c.  50,  s.  322. 
Concurrent  writs  of  execution  may  be  issued  to  different  counties 
when  necessary:  Lee  v.  Dangar,  1892,  1  Q.  B.  237;  66  L.  T.  162. 

Garnishee  process  is  not  a  form  of  execution  within  Rule  836  so  as 
to  be  subject  to  Rules  863  and  864:  Fellows,  v.  Thornton,  14  Q.  B.  D. 
335. 

Execution      864.    (a)  Where    the    6   years   have   elapsed   or   any 
of  court     change  has  taken  place  by  death  or  otherwise  in  the  parties 
entitled  or  liable  to  execution,  or 


where  a  husband  is  entitled  or  liable  to  execution 
upon  a  judgment  for  or  against  his  wife,  or 

(c)  where  a  party  is  entitled  to  execution  upon  a  judg- 
ment of  assets  in  futuro, 

the  party  alleging  himself  to  be  entitled  to  execution  may  ap- 
ply to  the  Court  or  a  Judge  for  leave  to  issue  execution  ac- 
cordingly, or  to  amend  any  execution  already  issued.  And 
such  Court  or  Judge  may  make  an  order  to  that  effect  or  may 
order  that  any  issue  or  question  necessary  to  determine  the 
rights  of  the  parties,  shall  be  tried  in  any  way  in  which 
a  question  in  an  action  may  be  tried.  Con.  Rule  886, 
amended. 
See  Eng.  (1883)  R.  601. 
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The  Eng.   Rule  includes  the  further  case  of  a  party  entitled  to  Rule  864. 
execution  against  any  of  the  shareholders  in  a  joint-stock  company 
upon  a  judgment  against  the  company.     Previously  a  writ  of  scire 
facias  was  necessary,  and  in  Ont.  Rules  642,  865,  will  probably  apply 
in  such  case. 

The  practice  at  Common  Law  in  reviving  pecuniary  judgments  for 
the  purpose  of  execution,  after  the  lapse  of  six  years,  or  the  death  of 
parties,  was  formerly  governed  by  C.  L.  P.  Act,  R.  S.  O.  1877,  c.  50, 
ss.  322  to  330  (corresponding  with  Eng.  C.  L.  P.  Act,  s.  128,  et  seq.). 
Under  those  provisions  the  party  seeking  execution  could  apply  to  the 
Court  or  a  Judge  for  leave  to  enter  a  suggestion  to  the  effect  that 
such  party  was  shewn  to  be  entitled  to  execution,  and  to  allow 
execution  to  issue,  and,  if  the  case  was  made  clear,  the  suggestion 
and  the  consequent  execution  were  allowed.  If  the  case  was  not 
made  clear,  the  suggestion  and  execution  consequent  upon  it  were 
disallowed,  and  the  party  was  left  to  his  writ  of  revivor.  This  was  a 
new  action,  in  which,  by  the  ordinary  processes  of  pleading,  the  ques- 
tions in  dispute  were  brought  to  issue  and  decided. 

The  above  Rule  preserves  alternative  processes,  according  as  the 
right  to  execution  is,  or  is  not,  sufficiently  clear  to  be  enforced  sum- 
marily by  a  Judge;  but  a  somewhat  simpler  process  is  provided;  if 
the  case  be  clear,  the  Judge  may  order  execution  to  issue;  if  it  be 
not,  he  may  direct  an  issue  to  try  the  right. 

Where  judgment  is  obtained  by  several  executors,  and  one  of  them 
dies  after  the  entering  of  judgment,  there  is  no  "  change  "  of  parties 
within  the  meaning  of  this  Rule.  The  surviving  plaintiffs  are  entitled 
to  issue  execut'on  in  the  name  of  all  the  survivors,  adding  simply 
after  the  name  of  the  deceased  plaintiff  the  words  "  since  deceased," 
and  no  order  for  leave  to  do  so  is  necessary:  Baird  v.  Thompson,  14 
L.  R.  Ir.  497.  So  also  in  the  case  of  partners  the  action  survives: 
Davies  v.  Andrews,  28  Sol.  Jour.  411 ;  W.  N.  1884,  94 

Successors  in  title  are  not  bound  by  a  judgment  against  their  prede- 
cessors restraining  the  continuance  of  a  nuisance:  Atty.-Gkn.  v. 
Birmingham,  etc.,  Board,  17  Ch.  D.  685. 

A  writ  of  hal).  fac.  pass,  is  within  this  Rule,  and  therefore  if  issued 
without  leave  after  the  death  of  a  sole  plaintiff  is  irregular,  and  may 
be  set  aside  by  the  defendant  without  first  reviving  the  action: 
Chambers  v.  Kitchen,  16  P.  R.  219. 

An  application  for  leave  to  issue  execution  may  be  made  ex  parte: 
Mercer  v.  Lawrence,  26  W.  R.  506;  Lysaght  v.  McOrath,  7  L.  R.  Ir. 
532;  but  see  Re  Trusts  Corporation,  etc.,  and  BoeJimer,  26  Ont.  191; 
but  the  Court  or  Judge  may,  if  it  seems  proper,  direct  notice  to 
be  served. 

On  the  death  of  a  sole  plaintiff,  his  representatives  cannot  apply 
under  this  Rule  for  the  appointment  of  a  receiver  by  way  of  equitable 
execution,  without  first  making  themselves  parties  to  the  action  by 
obtaining  an  order  to  continue  the  proceedings  in  their  names  under 
Rule  396;  Norburn  v.  Norburn,  1894,  1  Q.  B.  449;  70  L.  T.  411. 

Where  writs  had  expired,  leave  was  given,  on  notice  to  defendant, 
under  this  Rule,  to  issue  new  writs  to  include  the  costs  of  the  former 
ones,  and  the  costs  of  the  motion:  McDougall  v.  McDougall,  3  C.  L. 
T.  42. 

At  Common  Law,  after  20  years  without  payment,  a  presumption  peri0(j  Of 
arises  that  the  judgment  is  satisfied:  see  Coke,  2  Inst.  470;  Mortimer  limitation. 
v.   Piggott,   2   Dowl.    615.    But   this   presumption   may   be   rebutted: 
Williams  v.  Welch,  3  D.  &  L.  565,  and  possibly  does  not  arise  where 
execution  has  never  been  issued:  see  Jenkins  v.  Kirby,  2  C.  L.  J.  164. 
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Rules 
865-868. 


in  case  of 


Leave  to  issue  execution  was  given  where  a  judgment  recovered  in 
1856  was  revived  in  1869.  twenty  years  not  having  elapsed:  Mc- 
Cullough  v.  Sykes,  11  P.  R.  337. 

Where  more  than  20  years  had  elapsed  after  tfie  last  execution, 
issued  on  a  judgment  had  been  returned,  it  was  held  that  a  motion 
for  leave  to  issue  execution  was  properly  refused  on  the  ground  that 
no  evidence  of  part  payment,  or  acknowledgment,  within  the  20  years 
was  adduced:  McMahon  v.  Spencer,  13  Ont.  App.  430;  in  this  case  a 
doubt  was  thrown  out  whether  leave  to  issue  execution  was  necessary 
at  all,  execution  having  issued  within  six  years  of  the  recovery  of 
the  judgment;  possibly,  however,  if  execution  had  issued  without 
leave  it  would  have  been  open  to  the  defendant  to  apply  to  stay 
the  proceedings:  see  notes  to  Rule  638.  In  Price  v.  Wade,  14  P.  R. 
351,  an  application  for  leave  to  issue  execution  was  made  under 
similar  circumstances  and  refused,  because  it  was  held  by  analogy  to 
the  rule  laid  down  by  R.  S.  O.  c.  72,  s.  1,  that  the  Statute  of  Limita- 
tions was  a  bar  to  an  action  on  the  judgment,  and  therefore  a  bar  to 
the  right  to  enforce  it  by  execution:  see  also  Boice  v.  O'Loane,  3  Out. 
App.  167;  Caspar  v.  Keachie,  41  U.  C.  Q.  B.  599;  McDonald  v.  Elliott, 
12  Ont.  98;  Macdonald  v.  McDonald,  11  Ont.  190,  and  HcCullough  v. 
Sykes,  11  P.  R.  337. 

As  to  proceedings  under  this  Rule  in  actions  against  executors,  etc.,, 
under  a  judgment  of  assets  quando,  etc.,  see  note  to  Rule  620. 

865.  In  cases  other  than  those  mentioned  in  Rule  863 
any  person,  not  being  a  party,  who  obtains  any  judgment 
or  in  whose  favour  any  judgment  is  made,  shall  be  entitled 
to  enforce  obedience  to  the  same  by  the  same  process  as  if 
he  were  a  party ;   and  any  person  not  being  a  party,  against 
whom  obedience  to  any  judgment  may  be  enforced,  shall 
be  liable  to  the  same  process  for  enforcing  obedience  to 
such  judgment  as  if  he  were  a  party.     Con.  Rule  887. 

See  Ehg.  (1883)  R.  604,  which  is  applicable  in  the  case  of  a  "  cause- 
or  matter,"  and  corresponds  with  Chy.  O.  297. 

See  note  to  Rule  864. 

866.  A    writ    of    execution    shall    be    issued     upon 
prcecipe,  which  may  be  according  to  the  Forms  in  the  Ap- 
pendix, Part  V.     Con.  Rule  888. 

867.  Every  writ  of  execution  shall  bear  date  of  the 
day  on  which  it  is  issued.     Con.  Rule  893. 

mentof         868.    Every  writ  of  execution  shall  be  indorsed  with 
name  and  the  name  and  place  of  abode  or  office  of  business  of  the 
ess'      solicitor  issuing  the  same;    and  if  he  issues  the  same  as 
agent  for  another  solicitor,  the  name  and  place  of  abode 
of  such  other  solicitor  shall  also  be  indorsed;    where  a 
solicitor  is  not  employed  the  writ  shall  be  indorsed  that  the 
same  has  been  issued  by  the  plaintiff  or  defendant  in  per- 
son issuing  the  same,  with  the  name  of  the  city,  town,  or 


Prcecipe 
for  writ. 


Date. 
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other  place,  and  also  the  name  of  the  street  and  number,  Rule  869- 
if  any  there  be,  of  the  house  of  his  residence.     Con.  ".Rule 

889. 

See  Eng.  (1883)  R.  591. 

Where  the  Sheriff,  being  misled  by  an  indorsement  made  on  a  writ 
by  the  plaintiff's  solicitor,  seized  the  goods  of  a  wrong  person,  the 
plaintiff  was  held  liable  in  an  action  of  trespass:  Morri»  v.  Salberg,  22 
Q.  B.  D.  614.  See  also  Smith  v.  Keal,  9  Q.  B.  D.  340;  Lee  v.  Rwmilly, 
7  Times,  303;  but  not  where  there  is  nothing  untrue  in  the  indorse- 
ment so  as  to  mislead:  Condy  v.  Blaiberg,  7  Times,  424. 

8G9.  Every  writ  of  execution  for  the  recovery  of  indorse- 
inoney  shall  be  indorsed  with  a  direction  to  the  Sheriff,  or  writ, 
other  officer  or  person  to  whom  the  writ  is  directed,  to  levy 
the  money  really  due  and  payable  and  sought  to  be  re- 
covered under  the  judgment,  stating  the  amount,  and  also 
to  levy  interest  thereon,  if  sought  to  be  recovered,  at  the 
rate  of  6  per  cent,  per  annum  from  the  time  when  the 
judgment  was  entered;  in  cases  where  there  is  an  agree- 
ment between  the  parties  that  more  than  6  per  cent,  in- 
terest shall  be  secured  by  the  judgment,  the  indorsement 
may  be  to  levy  the  amount  so  agreed.  Con.  Rule  891. 

Same  in  effect  as  Eng.  (1883)  R.  594,  except  that  the  rate  of  interest 
therein  named  is  four  per  cent,  instead  of  six,  and  provides  for  the 
case  of  money  payable  under  a  judgment  or  order. 

It  is  not  quite  clear  how  far  the  last  clause  is  intended  to  alter 
the  former  rule  that  a  contract  for  payment  of  a  higher  rate  of  in- 
terest than  six  per  ceut.  when  sued  on,  becomes  merged  in  the  judg- 
ment under  which  six  per  cent,  only  will  be  recoverable:  see  St.  John, 
v.  Rylcert,  4  Ont.  App.  213.  At  all  events,  in  the  absence  of  any 
agreement  operating  subsequently  to  judgment,  interest  is  limited  to 
six  per  cent.,  though  the  debt  on  which  the  judgment  was  recovered 
bore  a  higher  rate:  Re  European  Ccoitral  Ry.  Co.,  4  Ch.  D.  35;  Ex  p. 
Fewings,  25  Ch.  D.  338. 

In  indorsing  a  writ  to  levy  interest  upon  the  amount  of  the  judg- 
ment, the  interest  is  to  be  computed  from  the  day  of  pronouncing  the 
judgment;  that,  and  not  the  day  of  formal  entry  thereof,  is  the  day 
from  which  the  judgment  takes  effect:  Rule  629,  and  is,  therefore, 
the  day  upon  which  it  is  entered  within  the  meaning  of  this  Rule: 
Keletiw  v.  McGibbon,  10  P.  R.  89;  see  Rule  629,  and  McLaren  v.  Canada 
Central  there  noted. 

The  date  from  which  interest  is  to  be  computed  has  been  further 
made  clear  by  sec.  116  of  the  Act. 

As  a  general  rule,  interest  cannot  be  allowed  on  untaxed  costs 
though  awarded  out  of  a  fund  in  Court:  West  v.  West,  17  L.  R.  Ir.  49; 
but  see  Taylor  v.  Roe,  1894,  1  Ch  413;  70  L.  T.  232;  where  costs 
payable  under  an  interlocutory  order  were  held  to  bear  interest  from 
the  date  of  the  order. 

Where  costs  of  all  parties  of  an  action  for  the  construction  of  a  will 
were  ordered  to  be  paid  out  of  an  estate  and  were  taxed,  but  no 
estate  was  available  for  their  payment  for  five  years,  interest  on  the 
costs  was  not  allowed  out  of  the  estate:  Archer  v.  Severn,  12  P.  R.  G48. 
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Rules  Where  an  appeal  is  brought  against  a  judgment,  which  is  affirmed 

870,  871.  on  the  appeal,  interest  is  allowed  for  such  time  as  execution  is  delayed 
by  the  appeal;  but  where  the  plaintiff  refrained  from  entering  judg- 
ment till  after  the  appeal,  the  Court  of  Appeal  on  motion  refused  to 
order  interest  on  the  verdict,  leaving  the  plaintiff  to  apply  to  the 
Court  below  to  enter  judgment  nunc  pro  tune:  McEwan  v.  NcLeod,  10 
Ont.  App.  96;  see  St.  John  v.  Rykert,  10  S.  C.  R.  278;  20  C.  L.  J. 
247;  but  see  Jud.  Act,  s.  116. 

Interest  on  costs  runs  from  the  date  of  the  judgment,  if  the  amount 
is  specified  in  the  judgment,  but  if  taxed  afterwards,  then  from  the 
date  of  the  certificate  of  taxation,  that  being  the  date  given  in  the 
form  of  writ  No.  169  in  the  App.:  Schroeder  v.  Cleugh,  46  L.  J.  C.  P. 
365;  Trinity  College  v.  Hill,  8  Ont.  286.  Formerly  at  Common  Law, 
where  a  judgment  awarded  costs,  they  were  always  taxed  before 
entering  judgment,  and  interest  thereon  ran  from  the  date  of 
entering  judgment;  and  this  is  the  date  under  the  English  Rules 
of  1883:  Landowners  of  W.  England,  33  W.  R.  41;  Re  London  Wharfage 
and  Warehouses  Co.,  33  W.  R.  836;  53  L.  T.  112;  Boswell  v.  Coaks,  36 
W.  R.  65,  although  judgment  issued  before  1883,  and  the  taxation 
was  afterwards.  The  form  of  writ  under  those  Rules  (App.  H.,  Form 
1),  and  note  thereto,  now  so  provide,  differing  in  this  respect  from  the 
forms  of  1875:  Pyman  v.  Burt,  28  Sol.  Jour.  428;  W.  N.  1884,  100; 
76  L.  T.  Jour.  425. 

See  also  notes  to  sees.  113-116  of  the  Act. 

indorse-  87O.  The  officer  issuing;  the  writ  or  renewal  thereof, 
Amount  to  shall  indorse  upon  the  same  a  memorandum  signed  by  him 
be  levied  of  -Qie  amount  or  amounts  respectively  hereinafter  men- 
tioned, which  the  party  issuing  such  writ  is  entitled  to  re- 
ceive for  such  writ  or  renewal,  and  placing  it  in  the  She- 
riff's hands3  including  all  attendances,  indorsements,  letters 
and  postage,  and  for  his  costs  of  any  prior  or  other  writs, 
or  renewals,  specifying  the  amount  allowed  for  each  writ 
or  renewal;  and  no  sum  not  so  indorsed  is  to  be  collected 
for  such  costs.  Con.  Rule  892. 

The  amounts  which  may  be  collected  were  mentioned  in  the  original 
Ride  594,  but  are  now  contained  in  the  Tariff  of  Costs,  Item  15. 


for  costs 
of  writs 


Poundage, 
etc. 


Poundage 
on  /.  /a. 
goods. 


871.  Upon  every  execution  there  may  be  levied,  in 
addition  to  the  sum  recovered  by  the  judgment,  the  pound- 
age, fees,  expenses  of  execution  and  interest  upon  the 
amount  recovered.  Con.  Rule  890. 

Identical  with  the  Eng.  (1883)  R.  593,  and  to  the  same  effect  as  R. 
S.  O.  1877,  c.  66,  s.  44. 

The  mere  delivery  of  the  writ,  without  an  actual  or  virtual  seizure, 
does  L'/t  entitle  the  Sheriff  to  poundage:  Nash  v.  Dickinson,  L.  R.  2 
C.  P.  262;  Morris  v.  Boulton,  2  C.  L.  Cham.  60;  but  the  receipt  of 
money  by  the  Sheriff  under  a  writ  is  a  virtual  execution  of  the  writ, 
though  there  is  no  actual  seizure  or  sale:  Consolidated  Bank  v.  Bick- 
ford,  7  P.  R.  172;  Bissicks  v.  Bath  Colliery  Co.,  2  Ex.  D.  459;  Ex  p. 
Lithgow,  10  Ch.  D.  169.  Where  there  has  been  a  seizure,  the  Sheriff 
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is  entitled  to  poundage,  though  there  be  no  sale,  if  by  compulsion  Rule  872. 
of  the  writ  the  debt  is  recovered  directly  through  the  Sheriff:  Mortir 
more  v.  Cragg,  3  C.  P.  D.  216,  overruling  Roe  v.  Hammond,  2  C.  P.  D. 
300,  or  indirectly  by  means  of  some  compromise  which  is  the  conse- 
quence of  the  seizure,  subject  to  Rule  1190:  Mortimore  v.  Cragg,  supra; 
Thomas  v.  Cotton^  12  U.  C.  Q.  B.  148;  Gillespie  v.  Shaw,  10  U.  C.  L. 
J.  100;  McRvberts  v.  Hamilton,  1  P.  R.  95;  but  not  where  the  writ  is 
withdrawn  by  direction  of  law:  Mortimore  v.  Cragg,  supra;  Walker  v. 
Fairfleld,  8  C.  P.  95;  or  where,  before  sale,  an  order  is  made  for 
delivery  of  the  goods  to  a  receiver:  Re  Ludford,  33  W.  R.  152;  51  L. 
T.  240;  Re  Ludmore,  13  Q.  B.  D.  415;  and  where  after  seizure  but 
Oefore  sale,  the  execution  creditor  becomes  disentitled  to  enforce  the 
judgment,  the  Sheriff  cannot  sell  for  the  purpose  of  realizing  his  fees, 
charges  and  expenses:  Snmry  v.  Abdy,  1  Ex.  D.  299. 

Where  the  money  levied  has  to  be  restored  to  defendant  in  conse- 
quence of  some  act  of  the  plaintiff,  the  Sheriff  may  recover  poundage 
from  the  latter:  Henry  v.  Commercial  Bank,  17  U.  C.  Q.  B.  104;  see 
Morrison  v.  Taylor,  9  P.  R.  390. 

A  Sheriff  upon  arresting  a  judgment  debtor  under  a  ca.  sa.  thereby 
becomes  at  once  entitled,  as  against  execution  creditors,  to  full 
poundage  on  the  amount  of  the  execution:  McNab  v.  Oppenheimer,  11 
P.  R.  348. 

The  Sheriff  is  only  entitled  to  poundage  on  the  sum  paid  over,  not 
on  what  he  retains  for  himself:  Michie  v.  Reynolds,  24  TJ.  C.  Q.  B. 
303.  If  he  makes  part  only  by  force  of  the  execution,  the  poundage 
is  only  on  such  part;  and  if  a  seizure  is  not  followed  by  a  sale  by 
reason  of  satisfaction  having  been  otherwise  obtained,  and  no  money 
is  actually  made  by  the  Sheriff  on  or  by  force  of  the  execution,  the 
poundage  is  only  on  the  goods  seized,  and  a  Judge  may  on  application 
award  such  less  sum  as  may  be  reasonable:  Rule  1190,  and  see  Wads- 
tcorth  v.  Bell,  8  P.  R.  478;  Bowman  v.  Masson,  1  C.  L.  T.  109;  Morrison 
v.  Taylor,  9  P.  R.  390;  Hamilton,  etc.,  v.  Gore  Bank,  20  Gr.  202;  Re 
Ludford,  51  L.  T.  240.  If  no  such  application  is  made,  the  Sheriff 
would  seem  to  be  entitled  to  full  poundage  on  the  goods  seized:  see 
Brockville,  etc.  v.  Canada  Central,  1  P.  R.  372,  376. 

The  Sheriff  was  held  entitled  to  poundage,  on  three  several  writs 
issued  by  the  same  solicitor  and  placed  in  his  hands  at  the  same  time: 
Grant  v.  Grant,  10  P.  R.  40;  but  see  now  R.  S.  O.  c.  78,  s.  28. 

For  the  proper  mode  of  computing  poundage,  see  Fleming  v.  Hall,  9 
P.  R.  310. 

A  Sheriff  was  formerly  not  entitled  to  poundage  upon  an  execution  poundage 
against  lands,  unless  there  has  been  an  actual  sale:  Merchants  Bank  v.onfl.Ja. 
Campbell,  32  C.  P.   170;  French  v.  Lake  Superior  Mineral  Co.,  14  P.  lands. 
R.  541;  Rule  1190  (2)  now  makes  provision  on  that  subject. 

The  plaintiff's  solicitors  are  not  liable  to  the  Sheriff  for  his  fees  in 
the  absence  of  any  contract,  and  no  contract  is  implied  from  lodging 
the  writ  in  the  Sheriff's  office:  Royle  v.  Busby,  6  Q.  B.  D.  171. 

For  the  fees  to  which  Sheriffs  are  entitled,  see  Tariff  C.,  and 
Rule  1189. 

As  to  the  Sheriff's  right  to  poundage,  see  also  notes  to  Rule  1190. 

As  to  taxation  of  Sheriff's  fees,  see  Rule  1193,  et  seq. 

HT2.    A  writ  of  fieri  facias,  if  unexecuted,  shall  remain  currency 
in  force  for  three  years  only  from  its  issue,  unless  renewed  of/,  fa. 
in  the  manner  hereinafter  provided;  but  such  writ  may  at 


1048  CONSOLIDATED   RULES. 

Rule  872.  any  time  before  its  expiration,  be  renewed  by  the  per- 
son issuing  it  for  3  years  from  the  date  of  such  renewal, 
and  so  on  from  time  to  time  during  the  continuance  of  the 
renewed  writ -either  by  being  marked  in  the  margin  with 
a  memorandum  signed  by  the  proper  officer  who  issued 
such  writ,  or  by  his  successor  in  office,  stating  the  date  of 
the  day,  month  and  year  of  such  renewal,  or  by  such  per- 
son giving  a  written  notice  of  renewal  to  the  Sheriff ,  signed 
by  him  or  his  solicitor,  and  with  the  like  memorandum  ; 
and  a  writ  so  renewed  shall  have  effect  and  be  entitled  to 
priority,  according  to  the  time  of  the  original  delivery 
thereof.  Con.  Eule  894.  58  V.  c.  13,  s.  31.  See  also  K. 
8.  O.  c.  77,  s.  9. 

See  Eng.  (1883)  R.  598,  which  is  different,  requiring  for  renewal 
the  leave  of  the  Court  or  a  Judge. 

The  method  of  marking  provided  for  in  the  present  Rule  is  taken 
from  R.  S.  O.  1877,  c.  66,  s.  11. 

A  writ  is,  for  the  purpose  of  renewal,  necessarily  taken  out  of  the 
actual  possession  of  the  Sheriff,  without  affecting  the  position  of  the 
party  who  so  withdraws  it;  but  where  more  than  a  reasonable  time 
for  renewal  elapsed,  and  by  mistake  a  writ  was  not  returned  renewed, 
for  more  than  six  months,  though  there  was  no  intention  of  with- 
drawing it  except  for  purposes  of  renewal,  it  was  held  that  a  mort- 
gage registered  before  the  withdrawal  had  gained  priority,  and  that 
it  made  no  difference  that  no  new  rights  had  intervened:  Re  Hime  v. 
Ledley,  13  P.  R.  1;  and  see  other  cases  noted  p.  911. 

There  is  no  power  to  enlarge  the  time  for  renewing  writs  where, 
by  an  accident,  they  have  not  been  renewed  within  the  time  limited 
for  renewal:  Lowson  v.  Canada  Farmers'  Ins.  Co.,  9  P.  R.  309. 

A  writ  of  assistance  was  held  to  be  a  writ  of  execution  within 
R.  S.  O.  c.  77,  ss.  8  and  9,  seems  to  be  intended  to  be  confined  to  writs 
from  the  teste  unless  renewed:  Adam-son  v.  Adamson,  12  P.  R.  21. 

A  sale  of  land  under  a  fi.  fa.,  after  the  expiration  of  the  year,  where 
there  has  been  no  previous  inception  of  execution,  and  no  renewal  of 
the  writ,  is  null  and  void:  Daly  v.  Gthl,  18  Ont.  132. 

It  may,  however,  now  be  open  to  question  whether  writs  of  execu- 
tion, other  than  writs  of  ca.  sa.  (as  to  which  see  Rule  874)  and  writs  of 
ft.  fa.  do  not  now  remain  in  force  until  executed  without  any  renewal. 

This  Rule  only  provides  for  the  renewal  of  writs  of  fieri  facias,  and 
R.  S.  O.  c.  77,  ss.  8  and  9,  seem  to  be  intended  to  be  confined  to  writs 
for  the  levying  of  money;  there  seems  therefore  to  be  now  no  provi- 
sion for  renewing  any  other  writs  of  execution  except  ft.  fas.,  nor  any 
provision  limiting  the  time  they  are  to  be  in  force  as  in  the  case  of 
ft.  fas. 

Where  a  writ  is  lost  in  transmission  to  the  Sheriff  after  renewal, 
an  order  may  be  made  for  the  issue  of  a  new  writ  nunc  pro  tune,  to 
bear  the  same  indorsement  and  evidence  of  renewal  marked  by  the 
proper  offlcei  as  the  lost  writ,  and  to  have  the  same  force  and  effect 
as  the  lost  writ:  Faircliild  \.  C'raicford,  32  C.  L.  J.  638;  16  C.  L. 
T.  359  (Man.). 
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Where  a  writ  under   which  a   seizure  had  been  made,  but  from  Rules 
which   the    Sheriff   improperly    withdrew,    was   suffered   to  -run   out 873-875. 
pending  a  motion  to  compel  the   Sheriff  to   return  the  writ,  it  was 
ordered  to  be  renewed  nunc  pro  tune,  so  as  to  continue  it  in  force,  and 
the  time  for  making  the  return  was  extended:  Genge  v.  Freeman,  14 
P.  R.  330. 

A  writ  against  lands,  though  kept  renewed,  must  be  enforced  by 
sale  within  10  years  from  its  first  delivery  to  the  Sheriff,  otherwise 
the  lien  created  thereby  may  be  barred  under  R.  S.  O.  c.  133,  s.  23: 
tfeil  v.  Almond,  29  Out.  63;  but  see  34  C.  L.  J.  336. 

873.  The  production  of  a  writ  of  execution,  or  of  theproof°f 

.   l  .  i      i        -ii    renewal. 

notice  renewing  the  same,  purporting  to  be  marked  with 
the  memorandum  in  Rule  872  mentioned,  showing  the 
same  to  have  been  renewed,  shall  be  sufficient  prima  facie 
evidence  of  its  having  been  renewed.  Con.  Rule  895. 

See  the  Eng.  (1883)  R.  599,  and  R.  S.  O.  1877,  c.  66,  s.  12.  It  has 
been  said  that  the  expression  "  sufficient  evidence  "  in  the  Eng.  Rule 
probably  means  prima  facie  evidence:  Barraclough  v.  Greenhough,  L.  R. 
2  Q.  B.  612. 

874.  Every  writ  of  capias  ad  satis  faciendum  against  ca. ««., 

a  party  who  has  not  been  previously  arrested  or  who  has  turnabfe. 

not  given  security  pursuant  to  an  order  for  arrest  shall  be 

returnable  immediately  after  the  execution  thereof,  and 

shall  continue  in  force  two  months  from  the  day  of  the         ,^j  /o    ,-o 

issue  thereof  inclusive,  and  no  longer,  but  on  the  expira-  «y  £<^ /i  •  5  ** 

tion  thereof  another  writ  may  be  obtained  upon  a  Judge's 

order,  as   provided   by   section    9    of  the  Act  Respecting 

Arrest  and  Imprisonment  for  Debt.        Con  Rule    896, 18'87 .'c.is;. 

amended. 

Taken  from  R.  S.  O.  1877,  c.  66,  s.  53. 

Sec.  9  of  The  Act  Respecting  Arrest  (Mid  Imprisonment  •for  Debt  above 
referred  to  is  now  R.  S.  O.  c.  80,  s.  8. 

4.  SALE  UNDER  WRIT  OF  Fieri  Facias. 

875.  Where  any  goods  or  chattels  are  seized  in  execu-  f^f^10 
tion  under  a  writ  of  fieri  facias  issued  out  of  the  High  inventory 
Court  or  a  County  Court,  the  Sheriff,  his  Deputy,  or  officer  e?,  ete. 
who  seized  the  same,  shall,  on  request,  deliver  to  the  owner, 

his  agent  or  servant,  an  inventory  thereof  before  they  are 
removed  from  the  premises  on  which  they  have  been  so 
seized;  and  no  Sheriff  or  other  officer  shall  sell  any  goods 
or  chattels  under  a  writ  of  execution  until  he  has  previ- 
ously thereto  given  at  least  8  days'  public  notice  in 
writing  of  the  time  and  place  of  sale  in  the  most  public 
place  in  the  municipalitv  where  such  goods  or  chattels 
have  been  seized.  Con.  Rule  899. 
Taken  from  R.  S.  O.  1877,  c.  66,  s.  19. 
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Rules  876.    The   Sheriff   shall,  where   goods   seized  by  him 

Ket'urn  under  a  writ  of  -fieri  facias  remain  unsold  in  his  hands  for 

where  want  of  buyers,  state  in  his  return  of  "  goods  on  hand  for 

remain  in  want  of  buyers,"  the  time  and  place  when  and  where  such 


a  year. 


goods  were  offered  for  sale  by  him,  and  the  names  of  at 
unsold.  least  three  persons  who  were  present  at  the  time  of  such 
attempted  sale,  if  so  many  were  present,  but  if  so  many 
were  not  present,  then  the  names  of  those  who  were  pre- 
sent, if  any,  and  that  there  were  no  others,  and  if  no  per- 
son was  present  then  he  shall  state  that  fact.  Con.  Rule 
900. 

Taken  from  R.  S.  O.  1877,  c.  66,  s.  34. 

tcfbelow        &7"7.    The  Sheriff  shall  not  expose  the  lands  for  sale 
within       under  a  writ  of  fieri  facias,  or  sell  the  same  within  less 

than  twelve  months  from  the  day  on  which  the  writ  is  de- 

livered to  him.     Con.  Rule  901. 
Taken  from  R.  S.  O.  1877,  c.  G6,  s.  14. 

Where  a  fl.  fa.  lands  has  been  in  the  Sheriff's  hands  for  a  year  and 
is  returned,  nothing  having  been  done  under  it,  the  Sheriff  may 
nevertheless  sell  under  an  alias  ft.  fa.  lands  issued  thereon,  without 
waiting  a  year:  Campbell  v.  Delihanty,  24  U.  C.  Q.  B.  230;  Xickall  v. 
Crawford,  Tay.  277;  Ruttan  v.  Levisconte,  16  U.  C.  Q.  B.  495. 

Sale  of  ^  gaie  of  ian(js  un(Jer  an  expired  writ  is  void:  Doe  d.  Duniham  \. 

invalid  Simmonds,  9  U.  C.  Q.  B.  430;  Gardiner  v.  Juson,  2  E.  &  A.  188:  Doe  d. 
Green&hields  v.  Garrow,  5  U.  C.  Q.  B.  237;  Reynolds  v.  Streeter,  3  P.  R. 
315;  Lee  v.  Howes,  30  U.  C.  Q.  B.  292;  Daby  v.  Gehl,  18  Ont.  132;  but 
where  there  has  been  an  inception  of  execution  during  its  currency, 
e.g.,  by  advertising  the  laud  for  sale  under  it,  the  sale  may  be 
made,  and  carried  out,  after  the  writ  has  become  returnable:  //«//  v. 
Goslee,  15  C.  P.  101;  Rule  882.  Though  the  advertisement  may  be 
published  during  the  currency  of  the  writ,  yet  by  the  express  terms 
of  this  Rule  the  day  named  for  the  sale  must  not  be  earlier  than 
twelve  calendar  months  from  the  day  on  which  the  writ  was 
delivered  to  the  Sheriff.  Advertisements  of  sale  under  the 
writ,  first  published  after  the  writ  has  expired,  are  invalid,  and 
a  sale  in  pursuance  of  such  advertisement  is  void:  (.lardiiicr  v. 
Juson;  Reynolds  v.  Streeter;  Lee  v.  Howes,  wupra;  and  a  return  of 
"  lands  on  hand  "  made  after  the  writ  has  expired,  and  without  any 
previous  inception  of  execution  under  it,  is  invalid,  and  will  not 
authorize  the  issue  of  a  venditioni  exponas,  and  if  issued,  and  a  sale 
be  made  under  it,  the  sale  may  be  set  aside:  Lee  v.  Howes,  supra. 
The  Sheriff's  telling  the  execution  debtor  that  he  has  a  /?.  fa.  against 
his  lands,  and  that  his  lands  will  be  sold,  unless  he  pays  up.  is  not  an 
inception  of  execution:  Bradburn  v.  Hall,  10  Gr.  518;  noil  her  is  «he 
mere  sending  of  a  list  of  lands  for  sale  under  an  execution  to  the 
Gazette  for  publication  an  inception  of  execution;  there  must  be  an 
actual  publication  of  the  advertisement  during  the  currency  of  the 
writ:  Reynolds  v.  Streeter,  supra. 
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The  selling  of  land  by  the   Sheriff  before  the  proper  period  has  Rules 
expired  is  not  a  mere  irregularity,  but  renders  the  sale  void:  see  cases  877-879. 
supra;  whereas  defects  in  the  advertisement  of  sale,  to   which  the  Defects  in 
purchaser  is  no  party,  will  not  affect  the  validity  of  the  sale:  Pat  erson  advertise- 
v.  Todd,  24  U.  C.  Q.  B.  296;  Ross  v.  Malone,  7  Ont.  215,  397,  unless  safe,  effect 
the  circumstances  are  such  that  the  purchaser's  taking  the  deed  can  of. 
be  said  to  amount  to  a  fraud:  McDonald  v.  Cam&ron,  13  Gr.  84;  but 
where  irregularities  are  committed  by  the  Sheriff  by  instructions  of 
the  execution  creditor's  solicitor,  and  the  execution   creditor  himself 
becomes  the  purchaser,  the  Court  may,  if  the  sale  has  been  preju- 
diced, refuse  to  maintain  the  Sheriff's  deed,  if  attacked,  except  as  a 
security  for  the  debt:  76.  ;  and  see  In  re  Davis,  17  Gr.  603;  Kerr  v. 
Bain,  11  Gr.  423;  and  wher^  land  has  been  sold  under  execution  at  a 
gross  undervalue,  owing  to  the  title  being  in  dispute,  the  Court  may  effect  of. 
refuse   to   give   effect   to   the    Sheriff's   deed,   except   as   a   security: 
Chalmers  v.  Piggott,  11  Gr.  475;  and  see  Malloch  v.  Plitnkett,  11  Gr. 
439;  but  the  inadequacy  of  price  must  be  very  excessive  to  induce  the 
Court  to  refuse  to  maintain  a   Sheriff's  deed:  Laing  v.  Matthews,  14 
Gr.  36. 

Where  the  sale  has  been  improperly  conducted,  the  Sheriff  may  be 
restrained  by  injunction  from  executing  a  conveyance:  Jones  v.  Jones, 
15  Gr.  40. 

Lands  patented  under  The  Free  Grants  and  Homesteads  Act  (R.   S.  Free  grant 
O.  c.  29),  are  exempt  from  liability  to  execution  against  the  grantee,  lands  y060 
even  after  the  20  years  mentioned   in  the  Act,  in  respect  of  Judg-ab^under 
ments,  either  previously  to  the  grant,   or  during  such  period  of  20execution. 
years  recovered  against  him:  Re  Beatty  d  Finlayson,  27  Ont.  642,  and 
sec.  25  of  the  Act. 

A  further  limitation  was  imposed  in  th"e  Districts  of  Algoma  and  Sale  in 
Thunder  Bay  by  former  Con.  Rule  903,  which  prohibited  a  sale  of  lands 
by  the   Sheriff,  except  between  1st   July  and  1st  November.      ThatBiver. 
Rule  was  abrogated  in  the  present  Consolidation  of  the  Rules,  but 
by  R.  S.  O.  c.  109,  s.  34,  it  is  provided  that  no  Sheriff,  etc..  shall  sell 
or  expose  for  sale  under  execution  any  lands  in  Manitoulin,  or  any 
lands  in  Rainy  River,  which  are  situate  more  than  20  miles  from  the 
Canadian  Pacific  Railway,  except  during  the  months  of  July,  August, 
September  or  October. 


Where  a  writ  of  fieri  facias  is  issued  against  an  f*^-  as  to 
absconding  debtor  (a]  in  which  an  order  for  attachment  has  against  ab- 
been  issued,  the  Court  or  a  Judge  may  order  the  Sheriff  to  deuor?8 
sell  lands  of  the  absconding  debtor  before  the  expiration 
of  the  twelve  months,  but  in  other  respects  in  like  manner 
as  in  other  cases.     Con.  Rule  902. 

Taken  from  50  V.  c.  7,  s.  7. 

(a)  Here   the  words   "  in   an   action  "   appear   to   have  been   inad- 
vertently omitted:  see  former  Con.  Rule  902. 

879.    A  sale  of  lands  shall  not  be  had  under  any  writ  of  NO  sale  of 
fieri  facias  until  after  a  return  of  nulla  l)ona,  in  whole  or  return""/ 
in  part,   in  the   same   action   or  matter   by   the   Sheriff  nulla  bona' 
of  the  same  county.     Con.  Rule  904. 
Taken  from  R.  S.  O.  1877,  c.  16,  ss.  15,  16. 
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Rules  The  omission  to  make  a  return  of  imlJa  oona,  as  required  by  this 

880,  881.  Rule,  before  selling  lands,  is  an  irregularity  only,  and  will  not  render 
th-  sal.*  of  the  lands  void:  ROM  v.  If  atone,  7  Ont.  215,  397;  Doe  d. 
Spafford  v.  Brotcn,  3  O.  S.  92.  So  also  a  return  of  null*  oona.  \?here 
there  are  in  fact  goods  liable  to  execution,  is  only  an  irregularity: 
Ontario  Bank  v.  Keroy,  10  C.  P.  35,  41;  JfoJ*tw»'t  Bank  T.  McMeeti*.  15 
Ont.  App.  535. 

if  the  debt  8SO.  If  the  amount  authorized  to  be  made  and  levied 
under  a  -writ  of  fieri  facias  is  made  and  levied  thereunder 
out  of  goods  and  chattels,  the  person  issuing  the  writ  shall 
not  be  entitled  to  the  expenses  of  any  seizure  or  advertise- 
ment of  lands  thereunder;  and  the  return  to  be  made  by 
the  Sheriff  to  the  writ  for  sale  of  lands  shall  be  to  the  effect 
that  the  amount  has  been  so  made  and  levied  as  aforesaid. 
Con.  Rule  905. 
Taken  from  R.  S.  O.  1877,  c.  66,  s.  17. 

cttti     T?~*™.«  +>,o  col^  nf  lands  under  a  writ  of  fieri 
(881).  Rule  881  is  hereby  repealed,  and  the  following  substituted 


88  1.  Before  the  sale  of  lands  under  a  writ  of  fieri  facia*,  the  Sheriff 
shall  publish  once,  not  less  than  three  months  and  not  more  than  four 
months  preceding  the  sale,  an  advertisement  of  sale  in  Th*  Ontario 
---  ,  specifying  : 

(a)  The  particular  property  to  be  sold  ; 

(6)  The  name  of  the  plaintiff  and  defendant  : 

(r  )  The  time  and  place  of  the  intended  sale  : 

(d)  The  name  of  the  debtor  whose  interest  is  to  be  sold  ; 

and  he  shall  in  each  week,  for  four  weeks  next  preceding  the  sale,  also  pub- 
lish such  advertisement  in  a  public  newspaper  of  the  County  or  District  in 
which  the  lands  lie  ;  and  he  shall  also  for  three  months  preceding  the  sale. 
put  up  and  continue  a  notice  of  such  sale  in  the  office  of  the  Clerk  of  the 
Peace,  and  on  the  door  of  the  Courl  House  or  place  in  which  the  General 
Sessions  of  the  Peace  of  the  County  or  District  is  usually  holden  ;  but 
nothing  herein  contained  shall  be  taken  to  prevent  an  adjournment  of 
the  sale  to  a  future  day. 

journment  of  the  sale  to  a  future  day.     Con.  Kule  906. 


1?68        Ordered  that  Rule  881  as  enacted  by  Rule  1252.  be  repealed  anc 
the  following  substituted  therefor: 

1268  «*$!•>  Before  the  sale  of  lands  under  a  write  of  fieri  facias  th.* 
Sheriff  shall  publish  once,  not  less  than  three  months  and  lnc|  mor  m  four 
months  preceding  the  sale,  an  advertisement  of  sale,  in  The  Ontario  Gazette, 
specifying  : 

The  particular  property  to  be  sold; 
I  he  name  of  the  plaintiff  and  defendant  : 
!  he  time  and  place  of  the  intended  sale: 
The  names  of  the  debtor  whose  interest  is  to  be  sold  ; 

and  he-  shall,   upon   one  day   at  least   in   each  week   for  four   successive  weeks 
next  preceding  the  sale,  also  publish  such  advertisement  in  »  P^^W^ 
of  the  Countv  or  District   in  which  the  lands  he;  and  he  shall  also  for  thre 
months  preceding  the  sale,  put   up   and  continue  a   notice  of  such  sale  in  th 

£?e  of  thTci,rk  of  the  Peace,  and  on  the  door  of  the  Court   House  or  place 
in  which  the  General  >  the  Peace  of  the  County  or  District  is  usually 

"M!     \,  t   ,         inB  herein  contained   shall   be  taken  to  prevent   an   adjourn 
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The  want  of  regularity  in  giving  public  notice  of  an  adjournment  Rules 
of  the  sale  was  held  to  be  cured  where  the  debtor  attended  the 
by  bis  agent,  and  afterwards  ratified  what  had  been  done:  Doe-  Dissftt 
T.  \tcLeod.  3  U.  C.  Q.  B.  297.    But  where  a  Sheriff  refused  to  execute 
a  deed  on  the  ground  of  there  having  been  an  irregularity  in  the 
advertisement,  but  readvertised  the  lands  and  put  them  up  for  sale 
•gain,  when  they  brought  a  price  far  exceeding  that  offered  by  the 
first   purchaser,   the  Court  refused  to  interfere   summarily   on  the 
application  of  the  first  purchaser  to  compel  the  Sheriff  to  make  a  deed 
to  him:  In  re  Campbett,  10  U.  C.  Q.  B.  641. 


882.  The  advertisement  in  the  Ontario  Gazette  of 
lands  for  sale  under  a  writ  of  fieri  facias,  during  the  cur- 
rency  of  the  writ  (containing  some  reasonably  definite  de- 
scription  of  the  land),  shall  be  deemed  a  sufficient  com- 
mencement  of  the  execution  to  enable  the  same  to  be  com- 
pleted by  a  sale  and  conveyance  of  the  lands  after  the  writ 
has  become  returnable.     Con.  Rule  907. 

Taken  from  E.  S.  O.  1877,  c.  66,  s.  42. 

5.  EETURX  OF  WRITS,  ETC. 

883.  — (1)  The  Sheriff  to  whom  a  writ  of  fieri  facias 
against  goods  and  chattels  is  directed  shall  indorse  on  such  retain  of 
writ  all  necessary  returns  thereto  in  respect  of  his  proceed-  goods.*" 
ings  thereon  as  to  goods  and  chattels,  and  shall  return  a 
certificate  of  such  indorsements  in  lieu  of  the  wnt;    such 
indorsements,  and   the  certificate    so    returned,    shall    be 
deemed  a  return  for  all  purposes  of  the  writ  as  to  goods 

and  chattels. 

(2)  The  certificate  mav  be  according  to  Form  No.  185. 
Rules  of  1  Jan.,  1896,  1503. 

884.  A  return  by  the  Sheriff  of  "  goods  (or  lands)  on  ^^  J 
hand  for  want  of  buyers,"  may  be  made  by  a  certificate  in  *gooas(or 
the  manner  in  Rule  883  mentioned,  and  thereupon  a  writ  hand.-* 
of  renditioni  exponas  may  be  issued  for  the  sale  of  such 

goods  or  lands  as  the  case  may  be,  and  the  original  writ 
of  execution  shall  remain  in  force  for  the  residue.     Sew. 

See  Emit  876,  for  the  particulars  required  in  a  return  of  "  goods 
on  hand,  etc." 

885.  An  order  against  a  Sheriff  to  return  a  writ  or  to 
bring  in  the  body  shall  be  returnable  in  6  days,  and  shall 

be  issued  on  prcecipe.    Con.  Rules  908-909.  body,  to  be 

six-day 
Taken  from  Rule  T.  T.  1856,  101-  orders. 
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Rules  Before  an  order  to  return  a  writ  is  issued,  it  would  seem  that  a 

886-888.  demand  for  a  return  should  first  be  made  under  Rule  888.  The 
neglect  to  make  the  demand  first  would  probably  be  held  to  disentitle 
the  party  issuing  the  order  to  the  costs  thereof:  see  Rule  890. 

An  order  to  bring  in  the  body  upon  a  return  of  cepi  corpus  may  be 
issued  immediately  after  the  time  for  putting  in  security  in  the 
action  has  expired:  Poucher  v.  Litven,  4  Mo.  &  Sc.  427;  Hutchins  v. 
Hind,  5  T.  R.  479;  Potter  v.  Harden,  8  East,  525.  But  the  order 
should  not  issue  until  the  day  after  the  expiration  of  an  order  (if 
any)  to  return  the  order  for  arrest:  see  Hutchins  v.  Hind,  supra.  The 
order  to  bring  in  the  body  cannot  be  properly  issued  where  the  plain- 
tiff has  taken  an  assignment  of  the  bond  to  the  Sheriff:  2  Saund.  60b; 
or  where  he  accepts  a  cognovit,  or  other  security  from  the  defendant, 
without  the  privity  of  the  Sheriff:  Rex  v.  Sheriff  of  Surrey  in  Brewer 
v.  ClarJte,  1  Taunt.  159.  The  order  should  be  issued  and  served 
promptly:  Rex  v.  Sheriff  of  Middlesex,  1  Dowl.  53.  It  would  seem  that 
an  order  to  return  the  writ  or  bring  in  the  body  need  not  be  personally 
served  on  the  Sheriff,  if  he  cannot  conveniently  be  found:  see  Rule  891. 

As  to  the  effect  of  an  order  to  bring  in  the  body:  see  Rule  1045  (1). 

This  order  must  issue  from  the  office  in  which  the  proceedings 
were  commenced:  see  Rule  37. 

sheriff  to       886.    The  Sheriff  shall  file  the  writ  in  the  office  from 
offlcefrom  which  the  order  to  return  the  same  was  issued,  and  the 


officer  with  whom  it  is  filed  shall  indorse  the  day  and  hour 
return       when  it  was  filed.     Con.  Kule  910. 

issues. 

Taken  from  Rule  T.  T.  1856.  103. 

Where  the  Sheriff  disobeys  the  order  to  return  the  writ,  he  is  liable 
to  attachment  for  contempt;  but  an  attachment  can  only  be  obtained 
on  motion,  of  which  the  Sheriff  is  entitled  to  notice:  see  Rule  855. 

Sheriff  not  887.  Where  a  writ  delivered  to  a  Sheriff  for  service 
fee*sondto  or  execution  has  remained  in  his  hands  15  days,  and  he 
nas  no^  been  delayed  from  returning  the  same  by  an  order 


returned  m  in  writing  f  rom  the  party  from  whom  he  received  the 
being  or-  ei  his  solicitor  or  agent,  and  he  is  afterwards  directed  by  order 
writ'denv-  °f  Court  to  return  such  writ,  he  shall  not  be  entitled  to 
ered  is  any  fees  thereon  unless,  within  4  days  after  being  so  di- 

days  before        J      ,    ,  .    y 

such  order,  rected,  he  returns  or  encloses  the  writ  by  post  to  such  party, 
his  solicitor  or  agent.    Con.  Rule  913. 
Taken  from  R.  S.  O.  1877,  c.  66,  s.  58. 

sheriff  888.    "Where  the  party  who  delivered  any  writ  or  pro- 

to'maktre-  cess  to  any  Sheriff  to  be  executed,  by  himself  or  by  his 
demanded  solicitor,  or  by  the  agent  of  such  solicitor,  requires,  bv  a 
by  party  demand  in  writing,  the  Sheriff  to  return  the  writ  either 
delivered  to  the  party  or  to  his  solicitor  or  solicitor's  agent,  or  to  the 
hfm.to  Court  from  which  the  writ  issued,  (and  whether  such  re- 
quisition is  made  before  or  after  the  service  or  other  ex- 
.'ijjjnt,  ecution  thereof,)  the  Sheriff  shall  within  8  days  inclusive 
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of  the  day  of  the  service  of  the  requisition  return  the  writ 
according  to  the  terms  of  the  requisition;  and  if  the  Sheriff  Order 
wilfully  refuses  or  neglects  to  do  so,  he  may  be  ordered  to 
return  the  writ,  and  may  be  further  proceeded  against  as 
in  other  cases  of  contumacy.    Con.  Rule  914. 


Taken  from  R.  S.  O.  1877,  c.  66,  s.  59. 


"Where  a  party  to  the  writ  or  process  who  did 
not  deliver  the  same  to  the  Sheriff  to  be  executed,  is  en-  entitled  to 
titled,  according  to  the  practice  of  the  Court,  to  call  for  a 
return  of  the  writ  or  process,  he  may  proceed  in  like  man- 
ner  to  procure  such  return  as  is  above  provided  in  the  case 
of  parties  who  have  delivered  the  writ  or  process  to  the 
Sheriff  for  execution.  Con.  Rule  915. 

Taken  from  R.  S.  O.  1877,  c.  66,  s.  60. 

S9O.    "Where  a  Sheriff  neglects  or  refuses  to  return  any        ff 
writ  when  so  called  upon,  he  shall  be  bound  to  pay  the  liable  to 
costs  of  any  order  taken  out  to  compel  the  return,  and  all  not're'turn 
other  costs  consequent  thereon,  and  also  the  costs  of  the  ins  wnts- 
previous  requisition  to  make  the  return.     Con.  Rule  916. 

Taken  from  R.  S.  O.  1877,  c.  66,  s.  61. 


Personal  service  on  the  Sheriff  shall  not  be  neces-  Personal 

...  tr>  -i       •      ,1          •  •  i      j?       service  on 

sary,  if  it  appears  by  affidavit  that  inquiry  was  made  lor  sheriff  un 
him,  and  that  he  could  not  conveniently  be  found,  but  ne 
service  shall  be  deemed  to  have  been  made  upon  him  by 
serving  the  Deputy  Sheriff,  or  if  he  cannot  be  conveniently 
found  service  may  be  made  upon  the  Sheriff's  clerk,  or 
upon  any  bailiff  of  the  Sheriff  who  may  for  the  time  being 
be  present  in,  or  have  charge  of,  the  Sheriff's  office.    Con. 
Rule  917. 

Taken  from  R.  S.  O.  1877,  c.  66,  s.  64. 


2.  All  rules  respecting  the  delivery  of  writs  and 
process  to-  and  the  service,  execution  and  return  thereof  apply  to 
by,  Sheriffs,  and  the  fees  and  expenses  relating  thereto, 
shall  extend  and  apply  to  Coroners  and  Elisors  employed 
in  the  service  or  executing  of  the  process  of  the  High 
Court,  or  of  any  of  the  County  Courts.  Con.  Rule  918. 

Taken  from  R.  S.  O.  1877,  c.  66,  s.  65. 
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S-897.          893'   Where  a  writ  is  issued  directed  to  a  Sheriff,  and 

Attach-      is  delivered  to  him  for  execution,  if  the  Sheriff  is  ordered 

™onnretfurn  to  return  the  same,  and  does  not  make  the  return  within 

bSuSf  y  the  time  specified  in  the  order,  the  judgment  creditor  may 

thlftime'  move  for  an  order  of  attachment  against  the  Sheriff,  and 

for  return  the  Court  or  a  Judge  may  order  the  Sheriff  to  be  attached, 

or  limit  a  further  period  after  which  an  order  of  attach- 

ment shall  issue  unless  a  return  be  made  in  the  meantime, 

or  may  make  such  other  order  as  may  seem  iust.     Con, 

Eule  919. 

Taken  from  R.  S.  O.  1877,  c.  66,  s.  66. 

Sment       <S94-    If  ^e  xvrit  is  not  returned  at  the  expiration  of 
may  issue,  any  further  'time  limited  by  the  order  mentioned  in  Eule 
893,  and  if  the  service  of  the  order  and  the  failure  of  the 
Sheriff  to  return  the  writ  are  proved,  the  Court  or  Judge 
may  order  a  writ  of  attachment  to  issue  forthwith  against 
the  Sheriff.     Con.  Eule  920. 
Taken  from  R.  S.  O.  1877,  c.  66,  s.  67. 


chambers      '  ^®<**  Upon  the  return  of  "  cepi  corpus  "  to  any  such 

issauye°ofder  attachment,  the  Court  or  a  Judge  may  direct  the  issue  of 

writs  of      a  writ  of  habeas  corpus,  and  upon  the  return  thereof  may 

corpus.        commit  the  Sheriff  to  close  custody,  or  admit  him  to  bail,  or 

make  such  other  order  as  may  seem  just.     Con.  Eule  921. 

Taken  from  R.  S.  O.  1877,  c.  66,  s.  68. 

^achb^rits  896.  Orders  of  attachment  and  writs  of  habeas  corpus 
returnable  issued  against  a  Sheriff  may  be  returnable  on  a  day  cer- 
certainf  tain  to  be  fixed  by  the  order  of  the  Court  or  Judge;  and 

the  return  day  shall  not  be  more  than  30  days  from  date 

of  the  order.  '  Con.  Eule  922. 
Taken  from  R.  S.  O.  1877,  c.  66,  s.  69. 

Duty  of          897".    Every  Deputy  Sheriff,  bailiff  or  other  Sheriff's 

officers  as   officer  or  clerk  entrusted  with  the  custody  of  any  writ  or 

of  writs  dy  Pr°cess,  or  of  any  book,  paper  or  document  belonging  to 

etc.  the  Sheriff  or  his  office,  shall,  upon  demand  upon  him  by 

the  sheriff,  restore  and    return    such    writ,  process,  book, 

paper  or  document  to  the  custody  of  the  Sheriff;  and  the 

Court  or  a  Judge  may  order  any  party  neglecting  or  re- 

fusing to  restore  and  return  such  writ,  process,  book,  paper 

or  document,  to  restore  and  return  the  same  to  the  Sheriff, 

and  may  order  a  writ  of  attachment  to  issue,  as  in  other 

cases  of  contumacy.     Con.  Eule  923. 

Taken  from  R.  S.  O.  1877,  c.  16,  s.  32. 


DISCOVERY   IN   AID   OF   EXECUTION.  1057 

If  a  Deputy  Sheriff,  bailiff  or  Sheriff's  officer  has  R*ies 

•      i  •  i  .,       ,.  898-900. 

in  his  possession,  custody  or  control,  any  writ  of  summons,  Proeeed. 
fieri  facias,  or  other  writ  or  process,  and,  upon  demand  ings  to 
made  by  the  Sheriff  from  whom  the  same  was  received,  or  delivery  of 
his  successor  in  office,  or  by  any  other  person  entitled  to  by  sheriff's 
the  possession  of  the  same,  neglects  or  refuses  to  deliver  officers, 
up  the  same,  any  Judge  of  the  Court  out  of  which  the  writ 
or  process  issued,  may,  upon  the  application  of  the  Sheriff 
or  his  successor    in  office,  or  of  the  person  entitled  to  the 
possession  of  the  writ  or  process,  order   the  production 
thereof;  and  the  order  may  be  enforced  in  the  same  man- 
ner as  orders  for  the  return  of  writs  against  Sheriffs.    Con. 
Rule  924. 

Taken  from  R.  S.  O.  1877,  c.  1C,  s.  33. 

6.  DISCHARGE  OF  EXECUTION  DEBTORS   FROM  CUSTODY. 

899.   A  written  order  under  the  hand  of  the  solicitor  in  on  what 
the  action  by  whom  a  writ  of  capias  ad  satisfaciendum  sheriffs y 
has  been  issued,  shall  justify  the  Sheriff,  gaoler  or  officer  ^acyharge 
in  whose  custody  the  party  is  under  the  writ  in  discharging  debtors 
such  party,  unless  the  party  for  whom  such  solicitor  pro-  custody, 
fesses  to  act  has  given  written  notice  to  the  contrary  to 
the  said  Sheriff,  gaoler  or  officer;  but  such  discharge  shall 
not  be  a  satisfaction  of  the  debt  unless  made  by  the  au- 
thority of  the  judgment  creditor;  and  nothing  herein  con- 
tained shall  justify  the  solicitor  in  giving  an  order  for  dis- 
charge without  the  consent  of  his  client.     Con.  Rule  925. 

Taken  from  R.  S.  O.  c.  66,  s.  55. 

7".  DISCOVERY  IN  AID  OF  EXECUTION. 

9OO (l)  Where  a  judgment  is  for  the  recovery  by,  ^™fina' 

or  payment  to,  any  person,  of  money  or  costs,  the  judg- judgment 
ment  creditor  may,  without  an  order,  examine  the  judg-  fore  Loca?" 
ment  debtor  upon  oath  before  a  Master  or  Local  Master,  { 
or  an  Examiner,  or  before  one  of  the  Registrars,  Local 
Registrars    or    Deputy    Clerks    of    the    Crown,    or    be- 
fore the    Judge    of    the    County    Court  of  the  County 
within  which  such  debtor  resides,  or  before  any  Official 
Referee  (or  by  the  order  of  the  Court  or  a  Judee  before 
any  other  person  to  be  named  in  such  order),  touching  his 
estate  and  effects,  and  as  to  the  property  and  means  he  had 
when  the  debt  or  liability  which  was  the  subject  of  the 
J.A.— 67 
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cause  or  matter  in  which  judgment  has  been  obtained 
against  him  was  incurred  (or  in  the  case  of  a  judgment  for 
costs  only,  at  the  time  of  the  commencement  of  the  cause 
or  matter),  and  as  to  the  property  and  means  he  still  has 
of  discharging  the  said  judgment,  and  as  to  the  disposal 
he  has  made  of  any  property  since  contracting  such  debt 
or  incurring  such  liability  (or  in  case  of  a  judgment  for 
costs  only,  since  the  commencement  of  the  cause  or  matter), 
and  as  to  any  and  what  debts  are  owing  to  him.  Rules  23 
June,  1894,  1360,  amended. 

(2)  In  County  Court  cases  the  examination  may  also 
be  had  before  the  Clerk  of  the  County  Court.    New. 

See  Eng.  (1883)  Rs.  610,  611,  and  R.  S.  O.  1877,  c.  49,  s.  17;  c.  50, 
s.  304. 

"Judgment,"  "judgment  creditor,"  and  "judgment  debtor":  as 
to  these  expressions,  see  Rule  835. 

An  examination  should  not  be  had  under  this  Rule  without  neces- 
sity. The  ordinary  procedure  to  obtain  payment  through  the  Sheriff 
should  therefore  in  general  be  taken,  and  a  return  of  nullai  bona 
obtained  from  the  Sheriff,  or  intimation  procured  from  him  that  he  is 
prepared  to  make  such  a  return:  Ontario  Bank  v.  Trowern,  13  P.  R. 
422;  but  the  judgment  creditor  is  prima  facie  entitled  to  examine  his 
judgment  debtor  under  this  Rule,  and  the  onus  is  on  the  debtor  of 
shewing  affirmatively  that  the  issue  of  the  appointment  is  an  abuse 
of  the  process  of  the  Court:  Grant  v.  Cook,  17  P.  R.  302. 

The  express  language  of  the  present  Rule  has  removed  the  doubts 
formerly  entertained  as  to  whether  examination  of  a  debtor,  and 
attachment  of  debts  due  to  him,  could  be  had  where  the  judgment  or 
order  was  for  costs  only:  see  McLachlin  v.  Blackburn*,  1  P.  R.  287; 
Meyers  v.  Kendrick,  9  P.  R.  363;  Troutman  v.  Fisken,  13  P.  R.  153;  Re 
Irvine,  12  P.  R.  297;  Elliot  v.  Oapel,  9  P.  R.  35,  and  notes  to  Rule 
911. 

A  judgment  for  recovery  of  land,  and  awarding  costs,  is  within  the 
Rule:  Lloyd  v.  Wallace  9  P.  R.  335.  So  also  now  an  order  for  costs  in 
interpleader  proceedings:  Rules  835  and  6  (e);  see  formerly  McKinnon 
v.  Crowe,  17  P.  R.  291  ;  Hartley  v.  Sliemwell,  1  B.  &  S.  1. 

Where  the  debtor  was  a  member  of  Parliament  residing  in  another 
Province,  although  temporarily  resident  in  Ontario  in  discharge  of  his 
parliamentary  duties,  an  order  to  compel  him  to  attend  for  examina- 
tion was  refused:  Regan  v.  McQrcevy,  5  P.  R.  94. 

Who  ^ot  on^y  tne  Judgment  debtor,  but,  by  order,  under  Rule  903.  his 

may  be        clerks  or  employees,   may  be   examined.     The  Rules  in  this  respect 
examined.  are  wider  than  those  in  England:  see  Irwell  v.  Eden,  18  Q.  B.  D.  588; 
Hood-Barrs  v.  Heriot,  1896,  2  Q.  B.  338. 

As  to  the  examination  of  officers  of  a  corporation  debtor,  see 
Rule  902. 

A  debtor  under  arrest  on  final  process  may  be  examined:  Brown  v. 
Bcmmiqc,  2  U.  C.  L.  .T.  213;  or  a  garnishee  who  has  been  ordered  to 
pay  over:  Coican  v.  Carlill,  33  W.  R.  583;  52  L.  T.  431. 
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A  married  woman  may   be  examined  as  to  her  separate   estate:  Rules 
Standard  Bank  v.  McQuaig,  7  P.  E.  356;  Aylesford  v.   Q.  W.  R,y.  Co.,  901,  902. 
1892,  2  Q.  B.  62G;  and  see  McLeod  \.  Emigh,  12  P.  R.  450;  Re  Tcas- 
dall  v.  Brady,  18  P.  R.  104. 

Where  a  garnishee  has  been  ordered  to  pay  over,  he  becomes  a 
judgment  debtor,  and  may  be  examined  under  this  Rule:  Cowan  \. 
Carlill,  52  L.  T.  431;  33  W.  R.  583. 

Though  an  examination  may  be  had  without  an  order  in  the  first 
instance,  yet,  where  a  party  wishes  to  examine  a  judgment  debtor  a 
second  time,  he  must  make  a  substantive  motion  for  that  purpose 
on  notice  to  the  judgment  debtor,  and  shew  grounds  for  the  order: 
London  &  Canadian  Loan,  etc.,  v.  Merritt,  2  C.  L.  T.  260;  Re  Central 
Bank,  Watson's  Case,  15  P.  R.  427;  affirmed  by  Divisional  Court,  16 
P.  R.  55. 

The   examination   is    intended   to    be   a    cross-examination   of   the  Scope  of 
strictest  character:  Beattie  v.  Barton,  2  C.  L.  T.  104;  Re  Central  Bank,  examina- 
Watson's    Case,    supra;    and    any    question    "  fairly   pertinent   to   the  lon' 
subject  matter  of  the  inquiry,  which  means  put  with  a  view  to  ascer- 
tain so  far  as  possible,  by  discovery  from  a  reluctant  defendant,  what 
debts  are  owing  to  him,  ought  to  be  answered  by  the  defendant." 
He  must  also  "  give  all  necessary  particulars  to  enable  the  plaintiffs 
to    recover    under    a    garnishee    order":    Republic   of    Coxta    Rica    v. 
Strousberg,  16  Ch.  D.  8,  12;  see  also  McLean  v.  Bruce,  13  P.  R.  504. 

The  examination  may  extend  to  property  assigned  by  the  debtor  to 
a  third  party  by  way  of  security:  Watkins  v.  Ross,  68  L.  T.  423.  It 
should  not  be  so  conducted  as  to  try  to  entrap  the  debtor,  but  it 
should  be  full,  fair  and  searching:  Graham  v.  Devlin,  13  P.  R.  245. 

Where  the  person  examined  cannot  speak  as  to  the  facts  about 
which  examination  may  be  had,  without  referring  to  books,  etc.,  the 
Examiner's  duty  is  to  require  their  production  and  they  must  be 
produced:  Russell  v.  Macdonald,  12  P.  R.  458. 

Inquiry  as  to  means  of  the  debtor  is  not  restricted  to  the  period  of 
contracting  the  debt,  but  it  may  be  shewn  that  at  some  anterior  time 
the  debtor  had  property  as  to  which  he  may  be  required  to  give  an 
account,  and  it  is  not  a  sufficient  answer  to  say  merely  that  it  has 
all  been  disposed  of  before  the  debt  was  incurred:  Ontario  Bank  v. 
Mitchell,  32  C.  P.  73. 

See  further  as  to  nature  of  the  examination  which  may  be  had 
tinder  this  Rule,  notes  to  Rule  907. 

As  to  the  mode  of  compelling  attendance,  see  Rule  905. 


9O1  .  In  High  Court  cases  the  examination  of  a  judg- 
ment  debtor  on  which  fees  may  be  payable  otherwise  than  examma- 
in  law  stamps  shall  not  be  taken  before  the  Judge  of  the  be  before 
County  Court,  or  Local  Judge  of  the  High  Court,  or  Local 
Master  being  also  a  Judge  of  the  County  Court,  by  whom  same 
the  order  or  appointment  for  the  examination  has  been 
issued.  Con.  Rule  1192,  part. 


OO2.  Where  the  judgment  is   against  a  corporation  Appijca- 
the  judgment  creditor    may  in  like  manner  examine  any  examma- 
of  the   officers  of  such  corporation,  upon  oath,  before  a  ce°s  of  cor- 
Judge  or  other  officer  authorized  to  take  an  examination 
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Rule  903.  under  Rule  900,  touching^  the  names  and  residences  of  the 
stockholders  in  the  corporation,  the  amount  and  particu- 
lars of  stock  held  or  owned  by  each  stockholder  and  the 
amount  paid  thereon,  and  as  to  what  debts  are  owing  to 
the  said  corporation,  and  as  to  the  estate  and  effects  of  the. 
corporation;  and  as  to  the  disposal  made  by  it  of  any  pro- 
perty since  contracting  the  debt  or  liability,  in  respect  of 
which  the  said  judgment  was  obtained,  or,  in  the  case  of  a. 
judgment  for  costs  only,  since  the  commencement  of  the 
cause  or  matter.  Con.  Rule  927. 

Taken  from  R.   S.  O.  1877,  c.  49,  s.  19. 

The  corresponding  provision  in  England,  Rules  of  1883,  R.  610,  is  in. 
substance  the  same.     There  was   formerly  no   power  to   order  the 
f  examination  of  an  ofBcer  of  the  corporation  in  such  case:  DicTcson  v. 

Neath,  etc.,  Ry.  Co.,  L.  R.  4  Ex.  87.    This  Rule  removes  the  defect. 

Where  an  officer  of  a  company  is  examined  under  this  Rule  the 
judgment  creditor  is  entitled  to   a  full   disclosure  of  the  company's- 
affairs,  and  as  a  consequence  to  have  access  to  its  books  pertinent 
to  that  inquiry:   Charlel>ois  v.  Great  North-West  Ry.  Co.,  15  P.  R.  10. 
The   person   examined   must   procure   the   necessary    information   to 
(\~f  f  n     I  /  •>     enable  him  to  answer  all  questions  the  creditor  is  entitled   to  have- 
**  J~  J{   f\       ^  /      answered:  /&.     The  creditor  has  no  right  to  examine  as  to  the  deal- 
/        ings  with  paid-up  stock:  76. 


T 
,     \7 


Examina- 
certain 

asrto°aS 
debtor's 


/£/./r  -3.1 


OO3.  Where  judgment  has  been  obtained  as  aforesaid, 
the  Court  or  a  Judge,  on  the  application  of  the  judgment 
creditor,  may  order  any  clerk  or  employee  or  former  clerk 
Or  employee  of  the  judgment  debtor,  or  any  person,  or  the 
officer  or  officers  of  any  corporation,  to  whom  the  debtor 
has  made  a  transfer  of  his  property  or  effects,  exigible  un- 
0  ^er  execu^ion,  since  the  date  when  the  liability  or  debt 
which  was  the  subject  of  the  action,  in  which  judgment 
was  obtained  was  incurred  (or  where  the  judgment  is  for 
costs  only,  since  the  commencement  of  the  cause  or  matter), 
to  attend  at  the  county  town  of  the  county  in  which  such 
person  resides,  before  a  Judge  or  officer  authorized  to  take 
an  examination  under  Rule  900,  and  to  submit  to  be  ex- 
amined upon  oath  as  to  the  estate  and  effects  of  the  debtor, 
and  as  to  the  property  and  means  he  had  when  the  debt  or 
liability  aforesaid  was  incurred  (or  in  the  case  of  a  judg- 
ment for  costs  only,  at  the  date  of  the  commencement  of  the: 
cause  or  matter),  and  as  to  the  property  or  means  he  still 
has  of  discharging  the  judgment,  and  as  to  the  disposal 
he  has  made  of  any  property  since  contracting'  the  debt 
or  incurring  the  liability,  and  as  to  any  (a,)  debts  are  owing  to* 
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him.     The  examination  shall  be  for  the  purpose  of  discov-  Ruies 
ery  only,  and  no  order  shall  be  made  on  the  evidence  given  904>  905- 
on  such  examination.    Con.  Rule  928. 

Taken  from  49  Viet.  c.  16,  s.  12. 

At  (a)  the  words  "  and  what  "  were  in  the  former  Con.  Rule  928, 
and  appear  to  have  been  inadvertently  omitted.  The  omission  would 
not  seem  to  alter  the  effect  of  the  Rule. 

An  order  under  this  Rule  should  not  be  made  without  notice  to  the 
transferee;  nor  without  proof  that  the  transfer  was  made  after  the 
•date  when  the  liability  of  the  judgment  debtor  was  incurred:  Blakeley 
v.  Blaase,  12  P.  R.  5G5. 

A  chattel  mortgage  is  a  transfer  of  property  and  effects  within  this 
Rule:  Ib. 

The  wife  of  a  debtor  to  whom  he  has  transferred  property,  may  be 
examined  notwithstanding  that  he  alleges  that  the  property  was  her 
own,  and  that  he  was  acting  as  her  agent  only:  Goodeve  v.  White,  15 
P.  R.  433;  so  also  where  the  transfer  has  been  made  to  a  mortgagee 
of  the  wife  and  she  receives  a  benefit  by  the  reduction  of  the  incum- 
brauce:  Croft  v.  Croft,  17  P.  R.  452. 

This  provision  being  remedial,  is  to  be  construed  so  as  to  advance 
the  remedy  given  by  it,  so  far  as  the  fair  meaning  of  the  words  will 
permit:  Gowans  v.  Barnet,  12  P.  R.  330. 

It  has  therefore  been  held  that  the  word  "  transfer  "  in  this  Rule 
should  not  be  limited  to  the  transfer  of  the  title  to  the  property  or 
effects,  but  should  be  regarded  as  equally  applicable  to  the  transfer  of 
the  possession*,  and  therefore  a  solicitor  to  whom  under  a  power  of 
attorney  to  receive  it,  the  consideration  money  on  a  sale  of  property 
had  been  paid,  was  held  to  be  examinable:  76. 

It  has  been  said  by  Boyd,  C.,  that  "  transfer  "  in  this  Rule  does  not 
cover  an  "  assignment  "  for  the  general  benefit  of  creditors,  as  such 
an  assignment  virtually  ends  nil  litijrntion  with  respect  to  property 
and  effects  of  a  debtor,  and  this  Rule  is  only  to  aid  a  judgment 
creditor  in  proceeding  against  the  debtor's  property,  which  he  can  no 
longer  do  after  a  valid  assignment  for  all  creditors:  British  Com.  L.  & 
I.  Co.  v.  Britnell,  13  P.  R.  310;  in  Canadian  Bank  of  Commerce  v.  Wall, 
11  C.  L.  T.  201,  the  contrary  was  decided  by  Street,  J. 

OO4.    Where  the  Court  or  a  Judge   is  satisfied  that  fi^fina- 
there  is  reasonable  ground  for  supposing  that  anv  person  persons  in 

....  .  ,.     '  c  /i        •     j       possession 

or  corporation  is  in  possession  of  any  property  of  the  ]udg-  of  property 
ment  debtor  exigible  under  execution,  the  Court  or  Judge  ment  8 
may  order  such  person  or  any  officer  of  said  corporation  to  debtor. 
attend  and  submit  to  examination  viva  voce  upon  oath  be- 
fore an  examiner  named  in  the  order,  touching  the  pro- 
perty and  means  of  the  judgment  debtor.    56  V.  c.  5,  s.  9. 


S)O5.    A  person  liable  to  be  examined  under  any  of  the 
preceding  Rules  may  be  compelled  to  attend  and  testify,  tendance. 
and  to  produce  books  and  documents,  in  the  same  manner 
and  subject  to  the  same  rules  of  examination,  and  the  same 
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Rule  906.  consequences  of  neglecting  to  attend  or  refusing  to  dis- 
close the  matters  in  respect  of  which  he  may  be  examined, 
as  in  the  case  of  a  witness.  Con.  Rules  928  (2),  929. 

Taken  from  49  V.  c.  16,  s.  12. 

The  procedure  by  this  Rule  directed  to  be  followed  is  that  provided 
in  case  of  examination  of  witnesses  generally:  Rules  439,  443;  see 
Rule  492. 

This  Rule  merely  regulates  the  mode  of  procuring  the  attendance 
of  a  party  for  examination;  it  does  not  enable  the  subpoena,  and 
appointment  under  Rule  443  to  be  issued  without  a  previous  order  for 
the  examination  being  first  obtained,  where  one  is  necessary,  see 
Rules  902,  903,  904:  see  Rule  906. 

If  a  party  liable  to  examination  refuses  to  be  sworn,  he  will  be 
ordered  to  attend  again  at  his  own  expense  and  to  take  the  oath  and 
submit  to  be  examined;  and  if  he  makes  default,  an  application  may 
be  made  to  attach  him  for  contempt:  Uhrig  v.  Uhrig,  15  P.  R.  53;  and 
such  order  may  be  made  where  the  party  has  been  sworn  and  has 
objected  to  answer  questions  on  the  advice  of  his  counsel,  and 
though  the  Examiner  has  sustained  the  objection  and  there  has  been 
no  appeal  from  his  ruling:  Hamilton  v.  Essery,  15  P.  R.  202. 


Service  of 
appoint- 
ment. 


Mode  of 
conducting 
examina- 
tion. 


9O6.  A  person  liable  to  be  examined  under  Rules  900 
to  904  may  be  served  with  an  appointment  signed  by  the 
Judge  or  officer,  and  where  the  examination  is  to  take 
place  under  an  order,  also  with  a  copy  of  the  order;  such 
service  shall  be  made  at  least  48  hours  before  the  time 
appointed  for  the  examination.  The  person  to  be  examined 
shall  be  paid  the  same  fees  as  a  witness,  and  the  examina- 
tion shall  be  conducted  in  the  same  manner  as  an  oral 
examination  of  an  opposite  party.  Con.  Rules  930,  931. 

Taken  from  J.  A.  Rule  369,  and  R.  S.  O.  1877,  c.  50,  s.  366. 

Formerly  if  the  original  order  were  not  shewn  at  the  time  of  ser- 
vice, the  person  served  could  not  be  brought  into  contempt  for  dis- 
obedience of  it:  Blakeley  v.  Blaase,  12  P.  R.  565.  Now  it  is  only 
necessary  to  shew  the  original  if  it  is  demanded:  see  Rule  333. 

Insufficient  service  is  waived  by  attending  and  submitting  to  be 
examined:  Day  foot  v.  Byrens,  7  0.  L.  T.  21;  Jones  v.  Macdonald,  14  P. 
R.  109. 

An  appointment  signed  by  the  Judge  or  officer  is  what  is  required 
to  be  served,  not  a  copy,  nor  a  subpoena,  nor  copy:  Meyers  v.  Kendrick, 
9  P.  R.  363. 

As  an  original  appointment  is  required  to  be  served,  it  would  seem 
advisable,  in  order  to  prove  service,  that  the  appointment  should  be 
signed  by  the  Judge  or  officer  in  duplicate. 

An  order  to  examine  a  defendant  as  a  judgment  debtor,  and  an 
appointment  under  it,  are  together  equivalent  to  an  order  that  the 
debtor  should  attend  on  the  day  mentioned  in  the  appointment:  Re 
Chatham  Harvester  Co.  v.  Campbell,  12  P.  R.  666.  Where  he  attends 
and  offers  to  be  examined,  the  force  of  the  order  is  spent,  and  to 
obtain  a  fresh  appointment  a  fresh  order  is  necessary:  II). 

In  England  there  is  no  corresponding  provision  with  reference  to 
the  present  subject,  but  there,  also,  the  debtor  or  other  person  to 
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be  examined  is  entitled  to  conduct  money.    An  attachment  was  re-  Rule  907. 
fused  for  disobedience  to  an  order  to  come  up  to  London  for  examin- 
ation,  without  an  affidavit  shewing  tender  of  conduct  money,  and 
reason  for  not  examining  the  debtor  at  his  own  residence:  Protector 
Endotcment  Co.  v.  Whitlam,  36  L,  T.  467. 


OO7.    Where  the  judgment  debtor  does  not  attend,  does 
not  allege  a  sufficient  excuse  for  not  attending,  or  if  attend-  for  non-at. 
ing,  refuses  to  disclose  his  property  or  his  transactions,  or 
does  not  make  satisfactory  answers  respecting  the  same,  or 
if  it  appears  from  such  examination  that  such  debtor  has  J 
concealed  or  made  away  with  his  property  in  order  to  etc. 
defeat  or  defraud  his  creditors  or  any  of  them,  the  Court 
or  Judge  may  order  the  debtor  to  be  committed  to  the 
common  gaol  of  the  County  in  which  he  resides,  for  any 
term  not  exceeding  twelve  months;  or  that  a  writ  of  capias 
ad  satis  faciendum  may  be  issued  against  the  debtor,  or  in 
case  the  debtor  is  at  large  upon  bail,  may  make  an  order 
for  his  committal  to  close  custody;  and  the  Sheriff,  on  due 
notice  of  the  order,  shall  forthwith  take  the  debtor  and 
commit  him  to  close  custody  until  he  obtains  an  order  of 
the  Court  or  a  Judge  allowing  him  to  go  out  of  close  cus- 
tody,  on  giving  the  necessary  bond  in  that  behalf,  or  until  /£ 
he  is  otherwise  discharged  in  due  course  of  law.     Con. 
Rule  932. 

Taken  from  R.  S.  O.  1877,  c.  49,  s.  18,  and  /&.,  c.  50,  s.  305;  and  J. 
A.  Rule  3G9  (a). 

In  McKinnon  v.  Crowe,  17  P.  R.  291,  it  was  objected  that  an  order 
for  examination  under  Rule  903  could  not  properly  be  made  under  a 
judgment  for  costs  in  an  interpleader  issue,  but  the  point  not  having 
been  raised  until  a  motion  to  commit  for  concealment  of  property,  it 
was  held  to  be  too  late,  and  was  not  adjudicated  on:  see  now  Rules 
835,  900. 

An  order  committing  a  debtor  to  close  custody  under  this  Rule  is 
"  process  "  in  an  action  within  the  exception  in  sec.  1  of  R.  S.  O.  c. 
83  (respecting  Habeas  Corpus),  so  that  a  habeas  carpus  should  not  be 
granted  in  such  case,  and  if  granted  may  be  quashed  as  improvidently 
issued:  Re  Anderson  v.  Tanstone,  16  P.  R.  243. 

The    broad    test  to    be    applied  in  gauging    the  character  of    theunsatis- 
answers,   in   order  to   determine   whether   they   are   satisfactory,    is,  factory 
having  regard  to  the  circumstances  of  each  particular  case,  are  theaDSWers> 
answers  sufficient  to  satisfy  the  mind  of  a  reasonable  person  that  a 
full  and  true  disclosure  has  been  made:  Graham  v.  Devlin,  13  t'.  R. 
245;  Millar  v.  Macdonald,  14  P.  R.  499. 

Answers  are  not  "  unsatisfactory  "  because  they  do  not  account  for 
the  application  of  the  debtor's  assets  in  a  proper  manner:  Hobbs  v. 
Scott,  23  U.  C.  Q.  B.  619;  but  see  Crooks  v.  Stroud,  10  P.  R.  131. 
The  debtor  must  have  contumaciously  refused  to  answer,  or  so  equivo- 
cated as  to  render  his  answer  no  answer  at  all:  Lemon  v.  Lemon,  6  P.  R. 
184;  see  also  Merrill  v.  McFarren,  1  C.  L.  T.  133;  Seattle  v.  Barton,  2  C. 
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Rule  907.  L.  T.  104,  and  the  authorities  fully  reviewed  in  Schneider  v.  Agnew,  6 
P.  R.  138.  Where  the  defendant,  a  widow,  was  shewn  to  have 
received  $500  insurance  money  payable  on  the  death  of  her  husband, 
part  of  which  she  had  lent  to  her  brother,  part  she  had  expended  on 
clothing  for  herself  and  children,  and  the  remainder,  $100,  she  still 
had,  but  refused  to  apply  on  the  judgment,  as  she  had  no  other 
means  with  which  to  support  herself  and  three  children,  an  order 
to  commit  for  unsatisfactory  answers  was  refused:  McKay  v.  Atherton, 
12  P.  R.  464. 

An  agreement  by  a  debtor  to  work  for  his  wife  in  order  to  repay 
her  a  debt  due  by  him  to  her  was  held  to  be  neither  an  illegal  nor  un- 
reasonable arrangement:  Baby  v.  Ross,  14  P.  R.  440. 

It  is  the  debtor's  duty  to  furnish  such  explanation  about  his  affairs 
as  will  place  his  dealings  in  an  intelligible  shape,  and  not  leave  his 
creditors  to  find  out  as  best  they  may,  what  it  is  the  business  of  the 
debtor  to  make  clear.  It  is  not  enough  for  the  debtor  to  say,  touch- 
ing any  transaction,  that  he  does  not  know,  or  does  not  remember,  if 
he  has  the  means  at  hand  to  qualify  himself  to  explain:  Foster  v. 
YanWormer,  12  P.  R.  597.  He  must  produce  books,  etc.,  which  will 
enable  him  to  answer,  and  submit  to  examination  upon  them:  see 
Russell  v.  Macdonald,  12  P.  R.  458;  and  any  question  fairly  pertinent, 
and  properly  asked  with  a  view  to  ascertain  full  particulars  of  what 
debts  there  are,  and  which  of  them  may  be  attached,  must  bo 
answered:  Rep.  of  Costa  Rica  v.  Strousberg,  16  Ch.  D.  8;  43  L.  T.  399. 

Where  particulars,  wherein  dissatisfaction  is  felt,  have  been  pointed 
out,  an  opportunity  should  be  given  to  the  debtor  of  reconciling  what 
may  be  conceived  to  be  contradictions,  or  supplying  what  may  appear 
to  be  admissions:  Graham  v.  Devlin,  13  P.  R.  245. 

Where  answers  were  considered  unsatisfactory  the  Judge  allowed 
defendant  a  week  to  pay  costs  of  examination  and  of  the  motion  and 
attend  again  and  give  further  information,  before  making  an  order  on 
the  motion  to  meet  the  justice  of  the  case:  Dyment  v.  Jerrett,  9  C. 
L.  T.  141. 

Where  a  debtor  swears  that  he  has  lost  money  by  gambling,  the 
Court  refused  to  order  him  to  disclose  the  particular  transactions  in 
which  the  money  was  lost,  or  to  commit  him  for  unsatisfactory 
answers,  or  for  making  away  with  his  property:  Harvey  v.  Aikme, 
17  P.  R.  71 

Although  the  Examiner  rules  that  the  debtor  need  not  answer 
questions,  he  is  not  necessarily  protected,  and  it  is  not  necessary  for 
the  creditor  to  appeal  from  the  Examiner's  ruling;  but  on  a  motion  to 
commit  the  debtor  for  not  answering,  the  order  may  be  made  for  him 
to  attend  again  at  his  own  expense,  if  it  should  appear  that  the 
Examiner  was  wrong:  Bank  of  Hamilton  v.  Essery,  15  P.  R.  202. 

The  latter  part  of  the  Rule  is  confined  to  the  case  of  a  ca.  sa.,  or 
re-commitment  upon  a  ca.  sa.,  and  not  to  the  case  of  a  penal  order 
of  commitment  for  not  disclosing  property  or  transactions.  In  such 
case,  therefore,  query  whether  by  submitting  to  another  examination 
and  disclosing  his  property  the  debtor  could  be  relieved  from  the  im- 
prisonment imposed:  Baby  v.  Ross,  14  P.  R.  440. 

Motion  for     An  order  for  committal  for  a  fixed  period,  is  said  to  be  the  appro- 

coinmittal.  prjate  punishment  authorized  by  this  Rule:  Jones  v.  Macdonald,  15  P. 

R.  345;  an  order  for  a  writ  of  attachment  requiring  the  Sheriff  to  hold 

the  debtor  in  custody  for  an  indefinite  period  was  held  to  be  improper: 

Re  Chatham  Harvester  Co.  v.  Campbell,  12  P.  R.  666. 
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A  notice  of  motion,  seeking  relief  on  the  ground  of  unsatisfactory  Rule  907. 
answers,  should  particularize  the   answers  complained  of:  Foster  v. 
TanWormer,  12  P.  R.  597. 

The  application  is  to  a  Judge  in  Chambers:  see  R.  C.  Bank  v.  Lock- 
man,  7  P.  R.  102.  It  may  be  made  at  the  time  of  the  examination 
and  without  further  notice,  if  the  officer  before  whom  the  examination 
takes  place  has  jurisdiction  to  entertain  it,  e.g.,  in  County  Court 
cases,  where  the  examination  is  before  the  Judge:  Ponton  v.  Bullen, 
2  E.  &  A.  379;  Baird  v.  Story,  23  U.  C.  Q.  B.  624. 

An  order  to  commit  must  be  absolute,  not  upon  a  condition,  e.g., 
unless  the  debtor  forthwith  gives  a  note:  Chichester  v.  Gordon,  25  U. 
C.  Q.  B.  527. 

A  married  woman  is  liable  to  be  committed:  Metropolitan  L.  &  S. 
Co.  v.  Mara,  8  P.  R.  355;  Dillon  v.  Otiwimgham,  L.  R.  8  Ex.  23; 
Watson  v.  Ontario  Supply  Co.,  14  P.  R.  96. 

The  committal  is  for  a  contempt,  and  the  fact  that  the  judgment  is 
one  for  costs  does  not  make  the  committal  an  imprisonment  for  non- 
payment of  costs:  Pearson  v.  Essery,  12  P.  R.  4G6;  and  see  Re  Tmsd~all 
v.  Brady,  18  P.  R.  104. 

Substituted  service  of  notice  of  motion  to  commit  for  unsatisfactory 
answers  was  allowed  in  Trout  v.  Loncy,  13  C.  L.  T.  64,  and  an  order 
was  made  for  committal  of  defendant,  though  he  was  out  of  the 
jurisdiction:  /&.,  following  Bloomfleld  v.  Brooke,  6  P.  R.  264. 

On  a  motion  to  commit  under  this  Rule  for  unsatisfactory  answers, 
•where  the  depositions  shew  on  their  face  that  the  party  was  being 
examined  as  a  judgment  debtor,  it  is  not  necessary  to  prove  service 
of  the  appointment  and  payment  of  conduct  money:  Jones  v.  Mac- 
donald,  14  P.  R.  109.  Secus,  where  the  motion  is  to  commit  for  non- 
attendance.  The  certificate  of  the  Examiner  of  the  proceedings 
before  him  is  good  evidence,  although  it  may  have  been  given  ex 
parte:  Ib. 

The  order  must  commit  the  debtor  to  the  common  gaol  of  the  county 
in  which  he  resides;  it  is  not  proper,  nor  warranted  by  the  Rule,  to 
direct  that  he  be  committed  to  the  gaol  of  any  other  county  where 
he  may  be  found:  Baby  v.  Ross,  14  P.  R.  440. 

Where  a  debtor  contumaciously  refused  to  answer  questions,  he 
was  committed  for  three  months,  and  an  application  for  his  discharge 
before  the  expiry  of  the  three  months  was  refused,  though  the 
creditor  consented:  Jones  v.  Macdonald,  15  P.  R.  345.  Where  after 
a  reasonable  opportunity  the  debtor  refused  to  disclose  the  where- 
abouts of  his  property,  he  was  committed  for  three  months:  McKinnon 
v.  Crowe,  17  P.  R.  291. 

An  appeal  lies  to  a  Divisional  Court  from  the  order  of  a  Judge  in  Appeal. 
Chambers  refusing  an  order  to  commit  for  unsatisfactory  answers: 
Millar  v.  Macdonald,  14  P.  R.  499;  but  the  Appellate  Court  will  not 
reverse  the  order  unless  the  Judge  has  erred  in  principle,  or  is  almost 
overwhelmingly  wrong:  II). 

Where,  therefore,  the  Court  of  first  instance  in  its  discretion  re- 
fused to  order  the  debtor  to  answer  questions,  the  Court  of  Appeal 
refused  to  do  so,  although  of  opinion  that  the  Court  below  would  not 
have  been  wrong  if  it  had  ordered  them  to  be  answered:  Watkins  v. 
Ross,  68  L.  T.  423. 

An  order  made  in  a  County  Court  action  by  the  Judge  of  the 
County  Court,  under  this  Rule,  committing  a  debtor,  is  appealable  to 
a  Divisional  Court  of  the  High  Court:  see  R.  S.  O.  c.  55,  s.  52,  supra, 


]066  CONSOLIDATED   RULES. 

Rules          p.  981,  and  Baby  v.  Ross,  14  P.  R.  440.    Where  the  debtor  is  ordered 
908-911.       to  be  committed  he  may  also  be  ordered  to  pay  costs  of  the  motion: 
McKinnon  v.  Crowe,  17  P.  R.  291. 

committal     9O8.    Where  an  officer  of  a  corporation  does  not  at- 

oi  omcer  of'  /»->•  e  J 

corpora-  tend,  and  does  not  snow  a  sufficient  excuse  tor  not  attencl- 
1  e  ing,  or  if  attending,  refuses  to  disclose  any  of  the  mat- 
ters in  respect  of  which  he  may  be  examined,  the  Court  or 
Judge  may  order  him  to  be  committed  to  the  Common 
gaol  of  the  County  in  which  he  resides,  for  any  term  not 
exceeding  six  months.  Con.  Rule  933. 

Taken  from  R.  S.  O.  1877,  c.  49,  s.  19. 

Rule  907,  it  will  be  noted,  is  confined  to  the  case  of  a  debtor  himself 
not  attending,  or  making  unsatisfactory  answers,  etc.,  and  this  Rule 
is  confined  to  the  case  of  officers  of  corporations  making  default,  but 
there  appears  to  be  no  express  provision  for  the  committal  of  em- 
ployees of  the  debtor  ordered  to  attend  for  examination  under  Rule 
903  who  make  default;  such  cases  are  left  to  be  governed  by  the 
ordinary  procedure  of  the  Court  for  the  enforcement  of  its  orders 
against  recalcitrant  witnesses.  See  Rule  905. 


oreloetheer  **°9  Where  under  Rules  905,  907  or  908  a  person 
"Sons  has  been  committed  to  gaol,  the  Court  or  Judge  may,  upon 
committed  such  notice  as  may  be  directed,  limit  the  term  of  imprison- 
tempT  ment  or  grant  such  other  relief  as  may  seem  just,  but^  the 

order  shall  not  relieve  such  person  from  any  civil  liability 

to  any  other  person.     New. 
See  Rule  861. 

Examina-       <)1O.     Where  a  difficulty  arises  in  or  about  the  execu- 
other'cases  tion  or  enforcement  of  a  judgment,  the  judgment  creditor 
interested  may  apply  to  the  Court  or  a  Judge,  and   the 
Court  or  Judge  may  make  such  order  thereon  for  the  at- 
tendance and  examination  of  any  party  or  person  as  may 
seem  just.     Con.  Rule  948,  amended. 
Taken  from  Eng.  (1883)  R.  611. 
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court  or          »11  --  (1)  The  Court  or  a  Judge,  upon  the  ex  parte 

5d«  a£*y  application  of  the  judgment  creditor,  either  before  or  after 

ofdbebtesnt   the  oral  examination  mentioned  in  Rules  900  to  904  and 

910,  and  upon  affidavit  by  him,  or  his  solicitor  [or  some 

other  person  aware  of  the  facts,  (a)]  stating  that  judgment 

has  been  recovered,  that  it  is  still  unsatisfied,  and  to  what 

amount,  and  that  some  third  person  is  indebted  to  the 

judgment  debtor,  and  is  within  Ontario,  may  order  that 
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all  jjebts  owing  or  accruing  from  the  third  person  (herein- Rule  911« 
after~called  the  garnishee)  to  the  judgment  debtor,  shall 
be  attached  to  answer  the  judgment  debt;  and,  by  the  same 
or  any  subsequent  order  it  may  be  ordered  that  the  garni-  g 
shee  appear  before  the  Court  or  a.  Judge  or  before  such  offi-  appear 
cer  as  the  Court  or  Judge  shall  appoint,  to  show  cause  why 
he  should  not  pay  the  judgment  creditor  the  debt  due  from 
the  garnishee  to  the  judgment  debtor,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  judgment  debt.     Con. 
Rule  935;  Rules  23  June,  1894,  1361. 

(2)  Upon  a  like  application  where  the  garnishee  is 
within  Ontario,  and  upon  its  being  made  to  appear  on 
davit  that  the  garnishee  is  so  indebted  to  the  judgment 
debtor,  and  that  the  debt  to  be  garnisheed  is  one  for  which 
the  garnishee  might  be  sued  within  Ontario  by  the  judg- 
ment debtor,  an  order  may  be  made  that  such  debt  shall  be 
attached  to  answer  the  judgment  debt;  and,  by  the  same 
or  any  subsequent  order,  leave  may  be  given  to  serve  upon 
the  garnishee,  or  in  such  manner  as  may  seem  proper,  a 
notice  (which  may  be  embodied  in  the  order),  calling  upon 
the  garnishee  to  appear  before  the  Court  or  a  Judge  or 
before  such  officer  as  the  Court  or  Judge  may  appoint,  to 
show  cause  why  he  should  not  pay  the  judgment  creditor 
the  debt  due  from  the  garnishee  to  the  judgment  debtor,  or 
so  much  thereof  as  may  be  sufficient  to  satisfy  the  judg- 
ment debt. 

(3)  The  order  allowing  the  notice  so  to  be  given  shall 
limit  a  time  when  the  motion  is  to  be  heard,  having  regard 
to  the  place  or  country  where  or  within  which  the  notice 
is  to  be  served.    New. 

(4)  Where  the  garnishee  is  not  within  Ontario  and  is 
neither  a  British  subject  nor  in  British  dominions,  notice 
of  the  order,   according  to  Form  No.   126,  and  not  the 
order  itself,  shall  be  served.    New. 

Clauses  (2),  (3)  and  (4),  are  new  in  the  present  Consolidation  of  the 
Rules. 

Clause  (4)  contains  a  similar  provision  to  that  made  by  Rule  165, 
in  the  case  of  writs  of  summons  issued  against  a  foreigner  out  of  the 
jurisdiction:  see  notes  to  Rule  1G5.  This  Rule  otherwise  corresponds 
with  the  Eng.  (1883)  It.  622,  and  also  with  R.  S.  O.  1877,  c.  50,  ss. 
307  and  308,  except  that  those  sections  did  not  contain  the  passage 
in  brackets  at  (a)  owing  to  the  absence  of  which  the  affidavit  was 
required  to  be  by  the  creditor  or  his  solicitor:  Builder  v.  Kerr,  7  P.  R. ' 
323;  Boyd  v.  Haynes,  5  P.  R.  15. 
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Rule  911.       The  provisions  of  this  Rule  are  held  not  to  apply  to  the  Division 
Courts:  Simpson  v.  Chase,  14  P.  B.  280. 

See  Tlie  Creditors'  Relief  Act  (R.  S.  O.  c.  78,  s.  37),  as  to  the  rights 
of  other  creditors  to  share  in  moneys  attached;  and  also  as  to  the 
right  of  a  sheriff  to  attach  debts  due  to  an  execution  debtor;  and  as 
to  his  right  to  recover  money  due  on  a  mortgage  to  an  execution 
debtor,  see  R.  S.  O.  c.  77,  ss.  23-28. 

Scope  of  the  Rule.— As  to  the  meaning  of  "  judgment,"  "  judg- 
ment creditor,"  and  "  judgment  debtor":  see  Rules  835-839. 

Under  those  Rules  an  order  for  payment  of  money  into  Court  may, 
it  would  seem,  be  enforced  by  attachment  of  debts  under  Rule  911. 
This  can  not  be  done  in  England:  see  Re  Qreer,  Napper  v.  Fanshaice, 
1895,  2  Ch.  217;  72  L.  T.  865. 

The  judgment  creditor  mentioned  in  Rule  911  is  a  judgment  creditor 
who  may  examine  his  debtor  under  Rule  900,  and,  therefore,  whether 
process  by  attachment  under  this  Rule  could  be  employed,  where  the 
judgment  or  order  of  the  creditor  was  only  for  costs,  was  questioned 
under  the  terms  of  the  original  Con.  Rule:  see  Glient  v.  McColl,  8  P. 
R.  428;  Meyers  v.  Kendrick,  9  P.  R.  3G8-9,  and  other  cases  cited  under 
Rule  900,  p.  1058,  and  Rule  837;  but  the  right  was  affirmed  in  McLean 
v.  Bruce,  14  P.  R.  190;  and  has  been  placed  beyond  doubt  by  the 
amendment  made  to  the  former  Rule  926  by  Rule  1360,  and  now 
embodied  in  Rule  900. 

A  judgment  for  recovery  of  land  and  awarding  costs  was  held  to 
be  within  this  RulG:  Lloyd  v.  Wallace,  9  P.  R.  335,  and  also  a  rule 
giving  costs  of  the  day  to  the  defendant:  Elliot  v.  Capell,  9  P.  R.  35; 
see  also  Whittaker  v.  Whitta'ker,  7  P.  D.  15;  and  Manchester,  etc.,  v. 
Parkinson,  22  Q.  B.  D.  173. 

An  assignee  of  the  judgment  being  a  "  person  entitled  to  enforce 
the  judgment,"  is  "a  judgment  creditor":  Rule  835  (b);  Goodman  v. 
RoUnson,  18  Q.  B.  D.  332,  McLean  v.  Bruce,  14  P.  R.  190. 

The  creditor  must  be  one  who  is  entitled  to  enforce  immediate 
payment.  Therefore  the  holder  of  a  bond  of  a  corporation  con- 
taining a  condition  that  all  bondholders  should  be  paid  pari  pas&u. 
was  held  not  to  be  such  a  creditor,  since  an  attachment  would 
have  given  him  priority  over  other  bondholders:  Kennett  v.  Westmin- 
ster Improvement  Commissioners,  11  Ex.  349. 

Only  such  property  can  be  attached  as  the  debtor  could  deal  with 
properly,  and  without  violation  of  the  rights  of  other  persons,  at  the 
time  the  attaching  order  is  served:  see  Baideley  v.  Consolidated  Bank, 
34  Ch.  D.  536;  38  Ch.  D.  238;  Re  General  Horticultural  Co.,  32  Ch. 
D.  512;  Vyse  v.  Brown,  13  Q.  B.  D.  199;  McCraney  v.  McLeod,  10  P. 
R.  541;  Parker  v.  Howe,  12  P.  R.  351;  Beaty  v.  Hackett,  14  P.  R.  395. 

Proceedings  to  attach  a  judgment  may  be  taken  after  the  pronounc- 
ing, but  before  the  actual  entry,  of  the  judgment  debtor's  judgment: 
Holtoy  v.  Hodgson,  24  Q.  B.  D.  103;  Damson  v.  Taylor,  14  P.  R.  78. 

A  judgment  against  a  married  woman,  to  be  executed  against  her 
separate  estate,  is  a  judgment  enabling  the  judgment  creditor  to 
attach  debts  due  to  the  married  woman:  Holtby  v.  Hodgson,  supra. 

When  a  claim  can  be  attached  it  was  held  that  a  receiver  should 
not  be  appointed,  even  though  the  claim  be  one  which  could  formerly 
be  reached  only  by  way  of  equitable  execution:  Fleming  v.  Stephen- 
son,  28  C.  L.  J.  370  (Dartnell,  J.C.C.). 
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Clause  (1)  of  the  Rule  applies  where  the  garnishee  is  ^£itfiin_Ontarip,  Rule  911. 
formerly  a  foreign  corporation  not  shewn  to  carry  onone  of~Eh"e 
principal  parts  of  its  business  in  Ontario  was  held  not  to  be  within 
Ontario  for  the  purposes  of  this  Rule  :  Parker  v.  Odette,  16  P.  R.  69; 
Canada  Co.  v.  Parmalee,  13  P.  R.  308;  Boswell  v.  Piper,  17  P.  R.  257; 
sed  vide,  26  C.  L.  J.  65,  and  Wentworth  v.  Smith,  15  P.  R.  372.  The 
mere  fact  that  the  foreign  corporation  had  a  resident  agent,  or  chief 
agency  in  Ontario,  is  not  sufficient  to  bring  the  corporation  within  the 
first  part  of  this  Rule;  but  a  Canadian  banking  corporation  authorized 
by  Parliament  to  do,  and  doing,  business  in  Ontario,  although  its  head 
office  is  in  another  Province  is  resident  within  Ontario  within  the 
meaning  of  this  Rule:  Wentworth  v.  Smith,  15  P.  R.  372. 

Where, the  garnishee  is  not  within  Ontario,  clauses  (2)-(4),  may  be 
applied. 

Debts   owing  from  a  firm  carrying  on  business  within  the  juris- Partner- 
diction  may  be  attached  under  this  Rule,  although  one  or  more  mem-  sniP  firms, 
bers  of  the  firm  be  resident  out  of  the  jurisdiction:  Rule  229,  but  the 
attaching  order  must  be  served  on  the  person  having  the  control  or 
management  of  the  partnership  business  or  on  one  of  the  partners 
within  Ontario:  76. 

Attachment    of   Debts. — This   Rule   applies    where    the   interest  Attach- 
of  the  debtor  is  in  the  shape  of  a  debt  whether  legal  or  equitable :  ^"uig of    ' 
see  cases  infra  of  debts  held  to  be  attachable. 

The  affidavit  for  an  attaching  order  need  not  state  the  amount  of  Affidavit. 
the  debts:  Lucy  v.  Wood,  28  Sol.  Jour.  326;  W.  N.  1884,  58;  and  will 
be  sufficient  if  it  states  that  the  deponent  is  informed  and  believes 
that  the  garnishee  is  indebted  to  the  judgment  debtor:  Coren  v.  Barne, 
22  Q.  B.  D.  249;  De  Pass  v.  The  Capital  &  Industries  Corporation,  1891, 
1  Q.  B.  216;  64  L.  T.  93;  S.  C.,  sub  nom.  Tinall  v.  De  Pass,  1892,  A. 
C.  90;  66  L.  T.  422.  In  answer  to  such  an  affidavit  it  is  not  sufficient 
for  the  garnishee  to  deny  owing  the  particular  debt  referred  to  in 
the  affidavit  filed  in  support  of  the  application,  but  he  must  deny 
owing  any  debt  to  the  judgment  debtor  or  he  may  be  ordered  to  pay 
over:  Ib 

Since  The  Judicature  Act  the  power  of  garnishing  debts  has   been  No  distinc- 
very  extensive.    The  word  debt  has  a  more  extended  meaning  than  it  tweenlegal 
had  at  the  time  of  the  passing  of  the  original  garnishee  clauses  in  the  and  equit- 
C.  L.  P.  Act.     Since  the  re-enactment  of  those  clauses  therefore  in  able  debts, 
the  Rules  a  creditor  may  attach  any  debt  due  by  any  other  person  to 
his  judgment  debtor,  making  no  distinction  between  legal  debts,  gar- 
nishable  under   the  C.   L.   P.   Act,   and  equitable   debts:  Learning  v. 
TFoow,  7  Ont.  App.  42;  Wilson  v.  Dundas,  W.  N.  1875,  232;  Summers  v. 
Morphew,  61  L.  T.  Jour.  140;  Re  Cowan's  Estate,  14  Ch.  D.  638;  Earner 
v.  Giles,  11  Ch.  D.  942;  Webb  v.  Stenton,  11  Q.  B.  D.  518. 

In  the  Canada  Cotton  Co.  v.  Parmalee,  13  P.  R.  26,  and  Boswell  v. 
Piper,  17  P.  R.  257,  it  was  held  that  insurance  moneys  unadjusted, 
on  a  loss  before  the  admission  of  the  claim,  were  not  attachable  under 
the  provisions  of  the  former  Rule,  but  an  opinion  to  the  contrary  was. 
before  its  amendment  by  Rule  1361,  given  on  appeal  by  the  Divisional 
Court.  C.  P.  D.  in  Canada  Cotton  Co.  v.  Parmalee,  13  P.  R.  308;  which 
was  followed  by  Gait,  C.J.,  in  Young  v.  Young,  24  Oct.,  1889.  No 
order  was,  however,  made  by  the  Divisional  Court,  on  the  ground 
that  it  did  not  sufficiently  appear  that  the  garnishees,  a  foreign 
insurance  company,  were  "  within  Ontario."  Under  the  present  Rule 
it  is  clear  that  an  immature  legal  claim,  which  has  not  ripened  into  a 
debt,  and,  by  possibility,  may  never  do  so,  cannot  be  attached:  see 
Simpson  v.  Chase,  14  P.  R.  at  p.  286. 
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Rule  911.        It  was  formerly  held  that  money  in  the  hands  of  a  receiver  could 

Moneys  in    not  be  attached:  R-ussell  v.  East  Anglian  Ry.  Co.,  3  Mac.  &  G.  104; 

a  receiver's  Ames  v.  Birkenhead  Docks,  20  Beav.  332;  Re  Hunter  v.  Q-reensill,  L.  R. 

hands.  g  c  p  04.  j<mes  v.  Brown,  29  L.  T.  79;  see  French  v.  Lewis,  10 
U.  C.  Q.  B.  547.  But  in  Re  Cowan's  Estate,  14  Ch.  D.  638,  it  was 
held  by  Hall,  V.-C.,  to  be  otherwise  under  The  Judicature  Act;  and  a 
receiver  in  an  administration  action,  who  had  been  directed  to  pay 
money  to  a  legatee  was  directed  to  pay  the  same  to  judgment  creditors 
of  the  legatee.  Hall,  V.-C.,  held  that  the  Rules  as  to  attachment 
of  debts  "  are  applicable  to  a  fund  payable  under  an  order  of  the 
Court,  but  in  the  hands  of  a  receiver,  just  as  much  as  if  the  fund 
were  not  in  Court,  but  in  the  hands  of  a  trustee  whose  duty  it  was  to 
pay  it  over  to  the  debtor." 

Re  Cowan's  Estate  was  approved  and  followed  in  Learning  v.  Woon, 
7  Ont.  App.  42,  where  money  payable  to  G.,  as  rents  of  real  estate  of 
which  a  receiver  has  been  appointed,  was  held  attachable  in  the 
hands  of  the  receiver  by  execution  creditors  of  G.  In  Lloyd  v. 
Wallace,  9  P.  R.  335,  following  some  expressions  of  opinion  in  the 
two  last  cases  (which  do  not  seem  to  have  been  necessary  for  their 
decision),  money  in  the  hands  of  a  trustee,  though  not  yet  due  to  the 
cestiii  que  trust,  was  held  to  be  attachable.  In  the  later  case,  how- 
ever, of  Webb  v.  Stenton,  11  Q.  B.  D.  518,  the  Court  of  Appeal  ap- 
proved of  Re  Cowan's  Estate  only  so  far  as  it  decided  that  a  debt  due, 
whether  it  be  legal  or  equitable,  is  attachable;  and  Webb  v.  Stcnton 
has  now  in  Ontario  been  followed  in  Stuart  v.  Orough,  15  Ont.  App. 
299. 

Before  the  Judicature  Acts,  it  was  held  that  on  a  judgment  against 
a  company,  money  in  the  hands  of  an  official  liquidator  might  be 
attached:  Ex  parte  Turner,  2  D.  F.  &  J.  354;  and  though  this  was 
afterwards  questioned  in  Re  Hunter  v.  Greensill,  L.  R.  8  C.  P.  24, 
The  Judicature  Act,  or  the  present  Rule,  will  probably  be  held  to  have 
removed  any  difficulty  in  holding  the  money  to  be  attachable.  See 
also  cases,  infra,  p.  1072. 

A  fair  test  as  to  a  debt  being  attachable  has  been  said  to  be, 
whether  the  debt  is  capable  of  being  the  subject  of  a  set-off:  Webster 
v.  Webster,  31  Beav.  393;  McNaughton  v.  Webster,  6  U.  C.  L.  J.  17; 
see  also  Parker  v.  Howe,  12  P.  R.  at  p.  353. 

i  The  debt  must  be  an  absolute  and  perfected  debt,  not  merely  a 
'conditional  one,  e.g.,  payable  upon  the  execution  of  a  conveyance: 
Howell  v.  Metropolitan  District  Ry.  Co.,  19  Ch.  D.  508,  and  must  be 
owing  to  the  judgment  debtor  alone.  Where  it  is  due  to  him  jointly 
with  another  person  it  cannot  be  attached:  Macdonald  v.  Tacquah  Gold 
Mines  Co.,  13  Q.  B.  D.  535;  Parker  v.  Odette,  16  P.  R.  69. 

Where  a  husband  and  wife  joined  as  plaintiffs  in  an  action  for 
damages  for  personal  injury  to  the  wife,  and  the  jury  awarded  them 
each  a  specific  sum,  but  judgment  was  entered  for  the  plaintiffs  for 
the  whole  amount  awarded,  without  stating  the  proportions  assigned 
to  each,  it  was  held  that  the  amount  awarded  to  the  wife  could  not 
be  attached  by  a  judgment  creditor  of  the  husband:  Beasley  v.  Roney, 
1891,  1  Q.  B.  509;  65  L.  T.  153. 

The  Rule  applies  to  debts  accruing,  as  well  as  debts  actually  owing: 
see  Sparks  v.  Younge,  8  Ir.  C.  L.  251;  Tapp  v.  Jones,  L.  R.  10  Q.  B. 
591;  ex  parte  Joselyne,  8  Ch.  D.  327;  but  a  future  debt,  i.e.,  a  debt 
which  has  no  present  existence  but  can  only  arise  on  the  happening 
of  some  future  event,  e.g.,  moneys  which  may  in  the  future  come  into 
the  hands  of  a  trustee  for  the  benefit  of  his  cestui  que  trust,  cannot 
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be  attached:  Fellows  v.  Thornton,  14  Q.  B.  D.  335;  but  such  claims  Rule  911. 
have  been  made  available  under  equitable  execution  by  the  appoint- 
ment of  a  receiver:  Block  v.  Cox,  before  Robertson,  J.,  see  Judgment 
Book  Chy.  D.  No.  12,  fo.  28.  Debts  due,  but  not  payable  till  a  future 
time,  may  be  ordered  to  be  paid  at  such  future  date;  and  it  is  not 
necessary  to  wait  and  obtain  a  fresh  order  for  payment  of  each 
instalment  as  it  becomes  payable:  Tapp  v.  Jones,  L.  R.  10  Q.  B.  591: 
see  also  Re  Cowan's  Estate,  and  Learning  v.  Woon,  supra;  Booth  v.  Trail, 
12  Q.  B.  D.  8,  and  Rule  915;  but  the  garnishee  cannot  be  compelled 
to  pay  before  credit  given  to  him  has  expired:  Harding  v.  Barratt, 
3  U.  C.  L.  J.  31. 

Where  a  garnishee  before  service  of  an  attaching  order,  had  given 
a  cheque  for  the  debt  due  by  him  to  the  judgment  debtor,  which  was 
duly  paid,  it  was  held  that  there  was  no  debt  owing  or  accruing 
between  the  time  of  giving  the  cheque  and  its  payment,  and  no  duty 
upon  the  garnishee  to  stop  payment  on  being  served  with  attaching 
order:  Ehcell  v.  Jackson,  1  Cab.  &  El.  :sr,:i. 

Where,  before  an  attaching  order  issued,  a  legacy  was  payable  to 
the  defendant,  and  he  had  made  a  settlement  of  it.  it  was  held  that  no 
debt  was  due  from  the  executor  of  the  will  to  the  defendant,  as  even 
if  the  settlement  were  set  aside  by  the  plaintiff,  there  was  no  ground 
for  saying  that  the  executor  was  obliged  to  pay  over  to  the  defendant. 
The  defendant  could  not  revoke  the  settlement,  and  even  if  it  were 
set  aside  as  void  against  creditors,  it  would  be  still  valid  as  between 
the  executor  and  the  defendant:  Vyse  v.  Brotrn,  13  Q.  B.  D.  199;  1 
Cab.  &  El.  225. 

Whore  the  trustees  of  an  annuity,  payable  to  a  judgment  debtor 
half -yearly,  had  advanced  to  him  more  than  was  payable  at  the  end 
of  the  last  half-yearly  period,  it  was  held  that  nothing  was  attach- 
able as  either  owing  or  accruing:  Webb  v.  Stenton,  11  Q.  B.  D.  51S: 
see  Booth  v.  Trail,  V2,  Q.  B.  D.  8.  So  a  salary  which  is  not  payable 
till  earned  is  not  attachable  as  a  debt  before  the  date  when  it  is  pay- 
able: Hall  v.  Pritdntt.  :>>  ().  B.  I>.  LM5;  Xhunlcy  v.  Moore,  9  U.  C.  L.  J. 
1,'iH.  But  a  debtor's  interest  in  a  trust  t'niul  imt  yet  payable  by  the 
trustee  has  been  held  to  be  attachable:  \nnh  v.  Pcarse,  47  L.  J.  Q.  B. 
76G;  Lloyd  v.  Wallace,  9  P.  R.  335. 

An  order  to  attach  a  debt  may  be  made,  notwithstanding  that  six 
years  have  elapsed  since  the  judgment  was  obtained  by  the  judgment 
creditor:  Felloics  v.  Thornton,  supra. 

Debts  Attachable.— The  following  have  been  held  to  be  attach- A 
abler- 
Rent  due  by  a  tenant:  Mitchell  v.  !.<>•,  L.  R.  2  Q.  B.  259.  Former- 
ly, rent  not  due  was  not  attachable;  Commercial  Bank  v.  Jarvis.  5 
U.  C.  L.  J.  00;  McLaren  v.  Xmlimrlh.  4  U.  C.  L.  J.  233;  but  since  the 
Act  (now  R.  S.  O.  c.  170,  s.  4),  by  which  rent  is  made  apportionahle. 
it  may  be  attached  as  a  debt  accruing  between  gale  days:  and  the 
judgment  creditor  is  entitled  to  be  paid  on  the  gale  day  such  portion 
as  had  accrued  due  on  the  day  of  service  of  the  attachment:  Mnmtic  v. 
Toronto  Printing  Co.,  12  P.  R.  12,  but  guerre,  whether  rent  could  be 
garnished  as  against  a  mortgagee  of  the  landlord:  76.  The  attach- 
ment of  rent  intercepts  the  rent  up  to  the  day  of  attachment:  Re 
Wilxnn.  .">  R.  455,  nnd  suspends  the  landlord's  right  of  distress  there- 
for: Patterson  v.  King,  31  C.  L.  J.  700.  2^  $f<-  W 

Rents  due  to  a  mortgagor  before  a  notice  given  by  the  mortgagee  to 
the  tenant  to  pay  subsequent  rents  to  him:  Patterson  v.  O'Reilly,  in 
note  to  sec.  58,  sub-sec.  4  of  the  Act,  supra,  p.  68. 
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Rule  911. 

Money 
due  by 
Sheriff. 


By  Re- 
ceiver. 


By  liquida^ 
tor. 


By  mort- 
gagee. 


Money  in  the  hands  of  a  Sheriff,  the  proceeds  of  an  execution: 
levied  by  him:  Murray  v.  Simpson,  8  Ir.  C.  L.  App.  xlv.;  Re  Smart  v. 
Miller,  3  P.  R.  385,  or  in  the  hands  of  a  Division  Court  Clerk:  Bland 
v.  Andrews,  45  U.  C.  Q.  B.  431,  or  Bailiff:  Lockhart  v.  Gray,  2  C.  L. 
J.  163,  though  the  contrary  has  been  held  in  England:  Dolphin  v. 
4  C.  P.  D.  130. 


By  bank- 
ers. 


Bycon- 
tractee. 


By  agent. 


By  solici- 
to  r. 


Debt  due 
to  or  by 
executor. 


Money  in  the  hands  of  a  receiver:  Re  Cowan's  Estate,  14  Ch.  D.  638; 
Learning  v.  Woon,  7  Ont.  App.  42;  sed  quwre,  see  Webb  v.  Stenton,  11  Q. 

B.  D.  530;  Stuart  v.  Grough,  15  Ont.  App.  299;  or  an  official  liquidator: 
ex  partc  Turner,  2  D.  F.  &  J.  354;  see  Mack  v.  Ward,  W.  N.  1884,  16;. 
and  Stuart  v.  McKim,  8  Ont.  739;  but  see  contra,  Prout  v.  Gregory,  24 
Q.  B.  D.  281;  61  L.  T.  696;  Re  Hunter  v.  Greensill,  L.  R.  8  C.  P.  24. 

Surplus  money  in  the  hands  of  mortgagees  after  sale  under  a  power 
in  mortgage:  Nicol  v.  Ewin,  7  P.  R.  331;  see  McKay  v.  Mitchell,  6  U. 

C.  L.  J.  61;  see  also  Chatterton  v.  Watney,  16  Ch.  D.  378;  17  Ch.  D. 
259,  where  it  was  held  that  a  judgment  debtor,  who  had  obtained  a 
garnishee  order  against  a  mortgagor  debtor  of  his  debtor,   was  not 
entitled  to  surplus  proceeds  of  a  sale   by_  a  prior  mortgagee,  which 
took  place  after  his  garnishee  order,  but  the  holder  of  a  garnishee- 
order    obtained    after    the    sale    against    the    prior    mortgagee    was- 
entitled. 

Money  in  the  hands  of  Bankers:  Re  United  Eng.  &  Scot.  Ins.  Co.,  L. 
R.  5  Eq.  300;  L.  R.  3  Chy.  787;  Miller  v.  Huadlestone,  22  Ch.  D.  233;: 
Wentworth  v.  Smith,  15  P.  R.  372. 

Dividends  on  Bank  stocks:  Salamon  v.  Donovan,  10  Ir.  C.  L.  R.. 
App.  xiii. 

Money  payable  under  a  contract  for  work  done  for  a  municipal 
corporation:  Alden  v.  Boomer,  2  P.  R.  339. 

Money  payable  under  a  contract  to  supply  a  lunch,  was  held  to  be 
due  when  the  purveyor  had  performed  his  part  and  supplied  the  food^. 
tables  and  accessories,  and  where  the  lunch  was  over  at  2  p.m.,  the 
amount  was  held  to  be  attached  by  service  of  an  attaching  order  at 
5  p.m.:  Kelly  v.  Rider,  11  Times,  206. 

Money  due  to  a  railway  company  for  the  purpose  of  distribution 
among  its  shareholders  under  an  agreement  sanctioned  by  Act  of 
Parliament,  may  be  attached  by  a  creditor  of  the  company:  Bouch  v. 
The  Seven  Oaks,  etc.,  Railway  Company,  4  Ex.  D.  133. 

Money  in  the  hands  of  an  agent  in  this  Province  may  be  garnished 
though  the  garnishee  resides  out  of  the  jurisdiction:  Brown  v.  Mer- 
rills, 3  TJ.  C.  L.  J.  31;  but  not  where  the  garnishee  is  a  foreign 
corporation:  .Bam  k  of  British  North  America  v.  Laughrey,  2  C.  L.  J. 
44;  Lundy  v.  Dickson,  6  TJ.  C.  L.  J.  92;  and  see  Canada  Cotton  Co. 
v.  Parmalee,  supra,  p.  1069,  unless  the  claim  is  within  clause  (2)  of 
this  Rule. 

Money  placed  in  the  hands  of  solicitors  by  their  client  for  a  specific 
purpose  which  had  failed,  and  even  though  the  solicitors  claimed  a 
larger  sum  to  be  due  them  from  their  client:  Stumore  v.  Campbell, 
1892,  1  Q.  B.  314. 

Upon  a  judgment  against  an  executor  as  such,  a  debt  due  to  the 
testator's  estate  may  be  attached:  Burton  v.  Roberts,  6  H.  &  N.  93; 
Fowler  v.  Roberts,  2  Giff.  226;  Tiffany  v.  Bullen,  18  C.  P.  91. 
So  also  a  debt  due  by  an  executor  to  a  judgment  debtor  is 
attachable,  but  the  order  in  such  case  should  shew  on  its  face  that 
it  is  directed  to  the  executor  as  such:  Stevens  v.  Phelips,  L.  R.  10 
Chy.  417;  but  such  a  debt  is  not  attachable  after  an  administration- 
judgment  has  been  granted:  Ib. 
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A  debt  of  which  an  incomplete  gift  has  been  made:  Davidson  v.  Rule  911. 
Cochranc,  34  C.  L.  J.  318.  Imperfect 

After  the  analogy  of  a  fi.  fa.  under  which  the  goods  of  any  one  D 
of  those  against  whom  it  is  issued  may  be  taken,  a  debt  due  to  one  of  Oue  of 
several  judgment  debtors  may  be  attached  to  satisfy  the  judgment  several 
against  all:  Miller  v.  Mynn,  1  E.  &  B.  1075;  but  a  debt  owing  to  twodebtors< 
cannot  be   attached   for   debt  of  one:  Re  Smart  v.   Miller,  3   P.   R. 
385;  McCormick  v.  Park,   9  C.    P.  330;    Macdonald  v.   Tacquah  Gold 
Mines  Co.,  13  Q.  B.  D.  535;  Parker  v.  Odette,  16  P.  R.  69. 

As  to  pensions  and  superannuation  allowances,  see  Innes  v.  East  Pensions. 
India  Co.,  17  C.  B.  351;  Dent  v.  Dent,  L.  R.  1  P.  &  D.  366;  Ex  parte 
Hawker,  L.  R.  7  Chy.  214;  Willcock  v.  Terrell,  3  Ex.  D.  323;  Sansom 
v.  Sansom,  4  P.  D.  69;  Birch  v.  Birch,  8  P.  D.  163;  Lucas  v.  Harris, 
18  Q.  B.  D.  127;  55  L.  T.  658;  Crowe  v.  Price,  22  Q.  B.  D.  429; 
Booth  v.  Trail,  12  Q.  B.  D.  8;  Re  Webber,  18  Q.  B.  D.  111. 

As   to  garnishment  of  salaries   of  civil   servants,   see  61   Viet.   c.  Salaries 
7  fCn  of  civil 

servants. 

A  debt  of  an  unascertained  amount,  if  only  it  be  payable  as  soon  as  Debts  not 
ascertained:  Re  Sato  v.  Hubbard,  8  P.  R.  445;  Macpherson  v.  Tisdale, ascertained 
11  P.  R.  261,  where  costs  remained  to  be  taxed:  Re  Withrow,  Poucher iu  amount 
v.  Donovan,  19  C.  L.  J.  97,  114,  where  the  amount  to  be  found  due 
to  a  plaintiff  who  had  been  declared  entitled  to  a  mechanic's  lien,  was 
attached;   so  also   a  residuary  bequest,    though   it    is   undetermined 
whether  anything,  and,  if  anything,   how  much  is  due:  McLean  v. 
Bruce,  14  P.  R.  190.     As  to  the  mode  of  making  inquiry  to  ascertain 
the  amount:  see  Ib. 

Moneys  not  Attachable. — The  following  are  not  attachable,  butC1)  Notat- 
probably,  in  some  cases,  may  be  reached  by  the  appointment  of  ^debt's,  but* 
receiver  by  way  of  equitable  execution:  see  Exley  v.  Day,  15  P.  R. tometimes 
353.  405:—  exigible  by 

Unliquidated    damages:   Johnson    v.    Diamond,    11    Ex.    73;    though  execution. 
secured  by  bond  in  a  penal  sum,  Ib.:  Onswold  v.  Buffalo,  Brantford  ^unlinui- 
Ooderich  Ry.  Co.,  2  P.  R.  178;  though  the  amount  has  been  ascertained  dated  dam- 
by  the  verdict  of  jury,  or  award,  but  no  judgment  has  been  obtained  ages, 
to  make  the  claim  a  debt:  Jones  v.  Thompson,  E.  B.  &  E.  63;  Dresser 
v.  Johns,  28  L.  J.   C.  P.  281;  In  re  Newman,  3  Ch.  D.  494;  Boyd  v. 
Haynes,  5  P.  R.  15;  Ta-te  v.  Corporation  of  Toronto,  3  P.  R.  181;  Bank 
of  Toronto  v.  Burton,  4  P.  R.  56;  Gwynnc  v.  Rees,  2  P.  R.  282;  Roberts 
v.  City  of  Toronto,  16  Gr.  236;  money  due  under  a  judgment  for  un- 
liquidated damages,  pronounced  but  not  formally  entered.,  is  attach- 
able:  Holtby  v.  Hodgson,   24  Q.   B.   D.   103;   61   L.   T.  297,   affirmed 
in  appeal.  62  L.  T.  145;  followed  in  Duvidxon  v.  Taylor,  14  P.  R.  78; 
insurance  moneys  unadjusted,  and  not  payable  in  respect  of  any  ad- 
mitted  claim,   as   long  as   the  company's   right   to   have   the   money 
applied  in  rebuilding  remains:  Simpson  v.  Chase,  14  P.  R.  280;   and 
see  Canada  Cotton  Co.  v.  Parma-lee,  13  P.  R.  308. 

Where  a  claim  for  work  done 'under  a  contract,  and  one  for  unliqui- 
dated damages  are  referred,  there  can  be  no  garnishment  of  the 
latter  until  after  award:  Tate  v.  The  Corporation  of  the  City  of  Toronto, 
10  U.  C.  L.  J.  66;  3  P.  R.  181.  See  also  Randall  v.  Lithgow,  12  Q.  B. 
D.  525. 

So  any  claim  which  might  or  might  not  result  in  a  debt,  e.g.,  a 
notice  to  treat  under  the  English  Lands  Clauses  Act,  on  which 
notice  nothing  had  been  done:  Richardson  v.  Elmit,  2  C.  P.  D.  9;  an 
unascertained  balance  due  from  one  partner  to  another:  Campbell  v. 
Peden,  3  U.  C.  L.  J.  68. 
J.A.— 68 
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Rule  911.        Salary  not  yet  payable:  Hall  v.  Pritchett,  3  Q.  B.  D.  215;  Re  Shanley 
Salary         v.  Moore,  9  U.  C.  L.  J.  264;  but  as  to  the  garnishment  of  the  salaries 
of  civil  servants,  see  60  Viet.  c.  7  (O.). 

Full  pay  of  an  officer  in  the  Royal  Navy  on  active  service  cannot 
be  assigned  or  attached:  Apthorpe  v.  Apthorpe,  35  W.  B.  728;  12  P.  D. 
192;  nor  the  pay  of  a  retired  officer  in  the  Army:  Crowe  v.  Price,  22 
Q.  B.  D.  429. 

Negotiable  ^  negotiable  promissory  note  not  yet  due:  Jackson  v.  Cassidy,  2 
Ont-  521;  pyne  v-  Kinna,  11  Ir.  C.  L.  R.  40;  Exlty  v.  Day,  15  P.  R. 
353;  but  a  receiver  may  be  appointed:  Exley  v.  Day,  15.  P.  R.  405. 

Legacy.  A  legacy  in  the  hands  of  an  executor  unless  there  has  been  such 

an  account  stated  by  the  executors  as  would  entitle  the  legatee  to 
sue:  McDowall  v.  Hollister,  25  L.  T.  Jour.  185;  sect  vide,  McLean  v. 
B'ruce,  14  P.  R.  190,  and  Fleming  v.  Stdphenson,  28  C.  L.  J.  570 
(Dartnell,  J.C.C.),  which  was,  however,  decided  under  the  former 
Con.  Rule  before  its  amendment  by  Rule  1361. 

Deposit  Money  deposited  with  a  stock  broker  to  secure  any  loss  on  specu- 

broke8rs  ^ati°ns  on  stocks  and  shares,  so  long  as  the  transactions  in  the  stocks 
and  shares  are  open:  Hutt  v.  Shaw,  3  Times,  354. 

Gifts.  Money  sent  by  a  father  to  his  son,  the  debtor,  as  a  gift,  through  a 

bank,  was  garnished  before  the  debtor  was  advised  of  the  deposit; 
it  was  held  not  garnishable,  as  the  father  had  till  then  power  to 
revoke  the  gift:  Caisse  v.  Tharp,  5  P.  R.  265. 

W^ere  Money  in  the  hands  of  a  solicitor  as  purchase  money  of  lands  in 

claims  in-8"  which  the  debtor  is  alleged  to  have  had  an  interest  as  tenant  by  the 
terest.  curtesy  which  he  disclaims:  Palmer  v.  Lovett,  14  P.  R.  415;  and  query 

even  though  the  debtor  had  been  tenant  by  the  curtesy:  see  Ib.,  per 

Armour,  C.J. 

Money  pay-  A  dividend  payable  to  the  judgment  debtor  under  an  adniinistra- 
ableby  ^ion  in  bankruptcy  of  the  estate  of  a  person  dying  insolvent:  Prout  v. 
trustees.  areff0ry  24  Q.  B.  D.  281;  61  L.  T.  696. 

Surplus,  if  any,  after  payment  of  the  debts  of  A.  by  the  terms  of  a 
trust  deed  to  be  paid  to  the  judgment  debtor:  McKindsey  v.  Arm- 
strong, 10  Ont.  App.  17. 

(2)  ^*  at'  In  the  following  cases,  the  claims  can  neither  be  attached  nor  reach- 
taehaole  or  -  ,  .  ,  ,  .  ' 

exigible  by    ed  by  equitable  execution:— 

ezecwtio/i.  Money  on  deposit  to  the  credit  of  the  debtor  "  on  trust  "  where  the 
debtor  has  no  beneficial  interest  in  it:  Stobart  v.  Axford,  29  C.  L.  J. 
383  (Man.). 

Where  A  debt  payable  to  the  debtor  only  as  agent  for  another  person: 

nobbenefl8  Burrel1  v-  Reaa>  1]L  Times,  36. 

cial  inter-       Money  in  a  bank  at  the  credit  of  the  judgment  debtor,   a  stock 
'  broker,  which  was  shewn  to  be  wholly  money  of  his  clients:  Hancock 
v.  Smith,  41  Ch.  D.  456. 

A  debt  due  by  the  garnishee  to  the  judgment  debtor  as  executor: 
Mavauley  v.  Rumball,  19  C.  P.  284;  and  a  debt  due  to  an  administrator 
as  such,  cannot  be  attached  to  answer  a  private  debt:  Bowman  v. 
Bowman,  1  Chy.  Ch.  172. 

Money  was  held  not  attachable  under  a  contract  which  was  not 
performed  according  to  its  terms,  so  that  nothing  was  due  at  the 
time  of  the  attaching  order:  see  McOraney  v.  McLeod,  10  P.  R.  539. 
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The  income  of  trust  funds  payable  to  a  wife  for  her  separate  use,  Rule  911. 
subject  to  a  restraint  against  anticipation,  accrued  since  a  judgment  Wheu  sub- 
against  her  and  her  husband,  was  held  not  attachable,  as  otherwise  it  Ject.to  re- 
would   be   in   substance    to   enable  her   to   anticipate   her   income 


violation  of  the  restraint  on  anticipation:  Chapman  v.  Biggs,  11  Q.  B. auticipa- 
D.  27;   see  also  Stanley  v.  Stanley,  7  Ch.  D.  589;  and  notes,  supra, tion- 
p.   339. 

Money  due  to  the  wife  of  a  debtor  for  purchase  money  of  lands  Alleged 
alleged  to  have   been  vested  in  the  wife  in  fraud  of  the   debtor's  *r"8tee  for 
creditors:  O'Donohoe  v.  Hull,  24  S.  C.  R.  683. 

The  allowance  of  a  juror  is  not  attachable  in  the  hands  of  the  Juror's 
County  Treasurer:  Phillips  v.  Austin,  3  C.  L.  T.  316.  Pfty- 

Wages  or  salary  of  servants,  etc.,  to  the  extent  of  $25,  are  not  Wages, 
attachable  under  R.  S.  O.  c.  156,  s.  7.    The  salary  of  the  secretary 
of  a  company  amounting  to  £200,  payable  quarterly,  was  held  not 
within  the  meaning  of  a  similar  Imperial  protecting  Act:   Gordon  v. 
Jennings,  9  Q.  B.  D.  45. 

The  future  earnings,  as  wages,  or  salary,  of  the  debtor:  Holmes  v. 
Mllhifje,  1893,  1  Q.  B.  551;  68  L.  T.  205;  Central  Bank  v.  Ellis-,  20 
Ont.  App.  364. 

A  garnishing  order  cannot  be  made  attaching  a  debt  due  from  aj}ei,ls(jue 
partnership  firm  described  by  its  partnership  name:  Walker  v.  Rooke,  to  partner- 
6  Q.  B.  D.  631.     This  is  now  otherwise  in  England  under  an  express  ship. 
Rule,  O.  45,  r.  10:  see  Snow  Ann.  Prac.  1889-90,  p.  702. 

A  debt  which  is  attachable  does  not   cease  to  be  so  because  the  Action  by 
debtor  has  brought  an  action  to  recover  it;  and  the  giving  of  a  cheque  debtor,  no 
by  the  garnishee  to  the  debtor,  payment  of  which  was  stopped  on  £)arJ;o  at"t 
service  of  the  order  nisi,  was  held  not  to  prevent  the  debt  from  being 
attached:  Cohen  v.  Hale,  3  Q.  B.  D.  371;  but  it  is  otherwise  where  a 
cheque  has  been  given  and  accepted  in  payment  of  a  debt,  though  Payment 
the   cheque    has   not   been    presented:    Efacell   v.    Jackson,    1    Times,  \°  debtor 
454;  1  Cab.  &  E.  362,  and  it  is  not  the  duty  of  the  garnishee  to  •tOpSe^of 
payment  on  being  served  with  an  order  attaching  debts:  Ib. 

Death  of  Garnishee. — There  was  formerly  at  Law  no  power  tO]}eathof 
order  or  permit  a  suggestion  to  be  entered  of  the  death  of  a  garnishee,  gamishee. 
so  as  to  get  execution  against  his  representative:  Re  Ward  v.  Vance,  3 
P.  R.  323;  but  that  end  possibly  may  now  be  attained  under  Rule  396. 
An  executor  or  administrator  of  a  judgment  creditor  who  has  not 
made  himself  a  party  to  the  judgment  cannot  proceed  under  this  Rule 
without  making  himself  a  party  to  the  record:  Baynard  v.  Simmonds, 
5  E.  &  B.  59. 

Assignment  by  Debtor,  of  Debt  due  by  Garnishee. — A  gar-Assign- 
nishing  order  can  only  charge  what  the  judgment  debtor  can  honestly  men?  °* 
deal  with  himself  without  affecting  the   interests  of  third  persons :  garnished 
Re  General  Horticultural  Co.,  32  Ch.  D.  512;  Hancock  v.  Smith,  supra; 
see  also  Wood  v.  Joselin,  18  Ont.  App.  59;  O'Connor  v.  Ireland,  1897, 

2  Ir.  Rep.  150.    A  debt,  therefore,  bona  flde  assigned,  before  service  of 
the   attaching  order,   is   not   bound   by   the   order:   Hirsch  v.    Coates, 
18  C.  B.  757;  Wise  v.  Birkenshaw,  29  L.  J.  Ex.  240;  even  though  the 
garnishee  had  no  prior  notice  of  the  assignment:  Pickering  v.  Ilfra- 
combe  Railiray  Co.,  L.   R.   3  C.    P.    235;  Robinson  v.   Nesbitt,   L.   R. 

3  C.  P.  264;  Broicn  v.  McGuffln,  5  P.  R.  231;   Grant  v.  McDonell,  39 
U.  C.  Q.  B.  412;  Beaty  v.  Hackett,  14  P.  R.  395;  Parker  v.  Mcllwatn, 
17  P.  R.  84;  Badeley  v.  Con.  Bank,  38  Ch.  D.  238;  Davis  v.  Freethy, 
24  Q.  B.  D.  519;  and  formerly,  even  though  the  assignment  were 
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Rule  911.  attacked  as  a  fraud  on  creditors:  Vyse  v.  Brown,  13  Q.  B.  D.  199; 
O'Donohoe  v.  Hull,  24  S.  C.  R.  683;  but  this  is  no  longer  the  case: 
see  Rule  912. 

An  equitable  charge  given  before  a  garnishee  order  is  obtained 
takes  priority  of  an  order,  even  in  the  absence  of  notice  of  the  charge: 
•Badeley  v.  Consolidated,  Bank,  34  Ch.  D.  536;  38  Ch.  D.  238. 

An  incomplete  gift  of  a  debt  is  no  bar  to  its  attachment:  Davidson 
V.  Oochrane,  34  C.  L.  J.  318. 

Solicitor's  Lien. — An  attachment  of  a  judgment  overrides  a 
solicitor's  lien  or  control  over  it  in  respect  of  general  costs:  Davidson 
v.  Dmiglas,  15  Gr.  347;  Reg.  Benson,  2  P.  R.  350;  Bank  of  U.  C.  v. 
Wallace,  2  P.  R.  352;  'Cotton  v.  Vansittart,  6  P.  R.  96;  Hough  v. 
Edwards,  1  H.  &  N.  171;  Burchell  v.  Pugin,  32  L.  T.  495;  but  the 
special  lien  for  costs  of  the  action  in  which  the  debt  attached  has. 
been  recovered  will  be  protected  where  the  garnishee  has  notice 
of  it:  The  Jvff  Dames,  L.  R.  2  A.  &  E.  1;  The  Leader,  Io.,  314;  Cana- 
dian Bank  of  Commerce  v.  Crouch,  8  P.  R.  437;  Shippey  v.  Grey,  W. 
N.  1880,  99;  28  W.  R.  877. 

As  to  the  effect  of  an  attachment  upon  a  solicitor's  lien,  see  further 
Hough  v.  Edicards.  1  H.  &  N.  171;  Eisdell  v.  Coningham,  28  L.  J.  Ex. 
213;  Sympson  v.  Prothero,  26  L.  J.  Chy.  671;  Cole  v.  Eley,  1894,  2  Q. 

B.  180. 

Set-off  by  Garnishee. — The  Judge  has  no  power  to  go  into  the 
state  of  the  accounts  between  the  garnishee  and  the  judgment 
creditor,  or  to  allow  the  former  to  deduct  any  amount  due  to  him 
from  the  latter,  but  must  order  execution  to  issue  for  the  whole 
amount  due  by  the  garnishee,  or  for  so  much  thereof  as  may  be  suffi- 
cient to  satisfy  the  debt  due  from  the  judgment  debtor  to  the  judg- 
ment creditor:  Sampson  v.  Seaton  &  Beer  Railway  Co.,  L.  R.  10  Q.  B. 
28.  He  may,  however,  go  into  the  state  of  accounts  between  the 
judgment  debtor  and  the  garnishee,  and  give  effect  to  any  set-off 
or  cross  debt  arising  before  (/&.,  and  see  Nathan  v.  Giles,  5  Taunt. 
558),  but  not  after  (Tapp  v.  Jones,  L.  R.  10  Q.  B.  591),  the  service 
(see  Rule  913),  of  the  attaching  order;  but  the  garnishee  cannot  set 
off  a  counter-claim  which  he  has  against  the  judgment  debtor: 
Stumore  v.  Campbell,  1892,  1  Q.  B.  314;  66  L.  T.  218. 

A  garnishee  cannot  set  off  against  a  judgment  creditor  a  debt  due 
to  him  (the  garnishee)  from  the  judgment  debtor,  if  the  garnishee 
was  aware,  from  the  commencement  of  the  transaction  which  re- 
sulted in  his  becoming  indebted  to  the  judgment  debtor,  that  the 
latter's  right  to  such  debt  would  only  be  as  trustee  for  the  judg- 
ment creditor:  Pitt  v.  Bryant,  1  Cab.  &  El.  194. 

A  garnishee  can  set  off  against  a  judgment  creditor  costs  incurred" 
by  him,  but  not  paid  at  the  time  the  issue  is  directed,  against  which 
the  judgment  debtor  is  bound  to  indemnify  the  garnishee:  Rymill  v. 
Wandsworth  Dist.  Bd.,  1  Cab.  &  El.  92. 

In  an  action  in  the  High  Court  where  the  amount  claimed  from  the 
garnishee  is  within  the  jurisdiction  of  a  County  or  Division  Court, 
the  garnishee  is  to  be  directed  to  appear  to  shew  cause  before 
the  County  Court  Judge  of  the  County  where  he  resides:  Rule  917  (1). 

For  similar  procedure  in  actions  in  a  County  Court,  see  Rule  918  (1). 

The  garnishee  should  not  pay  over  without  an  order  to  do  so,  or 
he  may  also  have  to  pay  the  judgment  debtor:  Clark  v.  Clark,  8  U. 

C.  L.  J.  107;  Turner  v.  Jones,  1  H.  &  N.  878;  Plumer  v.  Caldwell, 
Ch.  Divisional  Court,  March,  1892. 
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The  judgment  debtor  should  be  notified  of  the  application  for  the  Rule  911. 
order  to  the  garnishee  to  pay  over:  Beaty  v.  Hackett,  14  P.  R.  395;  Payment 
Ferguson  v.  Carman,  26  U.  C.  Q.  B.  26.  over. 

Equitable  Execution. — Equitable  execution  is  a  mode  of  obtain- claims  and 
ing  payment  of  a  judgment  by  reaching,  by  means  of  the  assistance  demands 
of  the  Court,  property  of  the  debtor  which  the  Sheriff,  by  reason  of  aehfr  tlian 
the  imperfection   of  the    statutes   or  Rules  respecting   execution,   is 
unable  to  deal  with:  see  Kirk  v.  Burgess,  15  Ont.  608;  Wills  \.  Luff, 
38  Ch.  D.  200;  Re  Shephard,  Atkins  v.  SJiephard,  43  Ch.  D.  131. 

The  principal  mode  of  obtaining  equitable  execution  was  by  the 
appointment  of  a  receiver;  and  it  was  at  one  time  said  that  even 
though  other  and  ordinary  remedies  by  way  of  execution  are  open, 
yet  the  Court  has  power  to  award  a  receiver  by  way  of  equitable 
execution  in  any  and  every  case  in  which  it  is  'just  or  convenient 
so  to  do:  Kirk  v.  Burgess,  supra,  at  p.  610;  Re  Pope,  17  Q.  B.  D. 
749;  see  also  Kincaid  v.  Kincaid,  12  P.  R.  462.  It  has  since  been 
held,  however,  that,  as  in  other  cases  where  the  auxiliary  juris- 
diction of  Equity  was  invoked,  the  power  to  award  equitable  execu- 
tion is  only  to  be  exercised,  in  general,  where  the  legal  remedy 
is  ineffectual,  and  therefore  a  receiver  was  refused  where  an  attach- 
ing order  could  be  obtained:  see  Trust  d  Loan  v.  Oorsline,  12  P.  R. 
654;  or  a  ft.  fa.  was  sufficient:  Manchester,  etc.  v.  Parkinson,  22  Q.  B. 
D.  173;  Harris  v.  Beauchamp,  1894,  1  Q.  B.  801;  and  see  Tyrrell 
v.  Painton,  1895,  1  Q.  B.  202;  71  L.  T.  687. 

Before  the  Jud.  Act,  1881,  only  a  legal  debt  could  be  attached. 
By  the  Jud.  Act  and  Rules  the  right  to  attach  was  extended,  and 
where  a  judgment  debtor  had  an  equitable  interest  in  personalty,  if 
it  assumed  the  shape  of  an  equitable  debt,  this  was  held  to  be  attach- 
able: see  Webb  v.  Stenton,  11  Q.  B.  D.  518;  Stuart  v.  Grough,  15  Ont. 
App.  299;  and  other  cases,  supra,  p.  10(59.  There  still,  however,  re- 
mained cases  where  the  Rule*  respecting  attachment  of  debts  would 
not  apply,  by  reason  of  the  judgment  debtor  not  being  entitled  to  a 
debt  either  legal  or  equitable,  though  he,  nevertheless,  was  entitled 
to  some  valuable  interest. 

The  mode  in  which  such  equitable  interests  were  reached  and  made  Receivers, 
available  was  generally  by  the  appointment  of  a  receiver.  Receivers 
have  thus  been  appointed  of  a  reversionary  interest  under  a  will: 
Fuggle  v.  Bland.  11  Q.  B.  D.  711;  Tynrell  v.  Painton,  mipra-,  a 
legacy  expectant  on  the  death  of  a  tenant  for  life:  Macnicoll  v. 
Parnell,  35  W.  R.  773;  the  income  of  a  trust  fund:  Oliver  v.  Lowther, 
28  W.  R.  381;  42  L.  T.  42;  Webb  v.  Stenton,  11  Q.  B.  D.  518,  530;  an 
interest  in  a  subsisting  life  insurance,  and  in  a  charge  upon  land: 
Beamish  v.  Stephenson,  18  L.  R.  Ir.  319;  moneys  secured  by  mortgage 
held  by  the  debtor,  who  resided  abroad:  Parent  v.  Lortie,  7  C.  L.  T. 
195;  the  life  interest  of  a  married  woman  in  stock:  Bryant  v.  Bull,  10 
Ch.  D.  153;  a  fund  in  another  Court:  Westtead  v.  Riley,  25  Ch.  D. 
413;  the  interest  of  a  debtor  in  a  trust  estate,  being  a  share  of  the 
proceeds  of  the  estate  when  sold  by  the  trustees:  Stuart  v.  Grough, 
supra:  an  annuity  payable  to  the  execution  debtor  under  a  contract 
to  which  he  is  not  a  party,  but  for  which  he  has  given  consideration, 
and  to  the  benefit  of  which  he  is  entitled:  Moot  v.  Gibson,  21  Ont.  248; 
but  the  Court  refused  to  appoint  a  receiver  by  way  of  execution  of 
weekly  payments  of  salary  falling  due  in  future:  Holmes  v.  Millage, 
1893,  1  Q.  B.  551;  68  L.  T.  205;  Central  Bank  v.  Ellis,  20  Ont.  App. 
364;  see  also  other  cases  referred  to,  supra,  pp.  96  and  97. 

The  debtor's  equity  of  redemption  in  chattels  is  saleable  under 
execution:  see  R.  S.  O.  c.  77,  s.  17. 
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The  proper  form  of  equitable  relief  can  only  be  granted  -where 
proper  parties  are  before  the  Court,  therefore  after  the  death  of  the 
debtor  it  cannot  be  granted  without  first  making  parties  those  in 
whom  his  estate  is  vested:  Re  Shephard,  43  Ch.  D.  131. 

Where  a  receiver  is  appointed  of  a  debtor's  reversionary  interest  in 
property:  Flegg  v.  Prqntiss,  1892,  2  Ch.  428;  or  a  future  accruing 
fund,  as  for  instance  a  policy  on  the  life  of  a  person  still  in  esse: 
Weekes  v.  Frawley,  23  Ont.  235,  that  does  not  give  the  creditor  a 
charge  entitling  him  to  realize  it  by  sale. 

Where  the  debtor  has  an  interest  in  land  of  such  a  nature  that  it 
cannot  be  sold  under  a  ft.  fa.,  the  judgment  creditor  may  reach  it,  by 
application  under  Rules  1015,  et  seq.,  or  by  action:  see  Johnson  v. 
Bennett.  9  P.  R.  337. 

A  receiver  was  appointed  ex  parte  of  a  mortgaged  estate,  by  way  of 
execution  against  the  mortgagor:  Minter  v.  Kent,  72  L.  T.  186. 

An  equity  of  redemption  in  mortgaged  lands  is  saleable  under  an 
execution,  by  virtue  of  R.  S.  O.  c.  77,  s.  30,  only  in  the  case  of  a 
simple  equity  arising  upon  a  single  mortgage  of  the  land,  or  at  most 
existing  between  one  mortgagor  and  one  mortgagee:  see  Samis  v. 
Ireland,  4  Ont.  App.  122;  and  cases  in  which  an  equity  of  redemption 
is  not  so  saleable,  furnish  familiar  examples  of  suits  for  equitable 
execution:  see  Donovan  v.  Bacon,  16  Gr.  472;  Kerr  v.  Styles,  26  Gr. 
309;  Johnson  v.  Bennett,  9  P.  R.  337,  in  which  last  case  there  were 
no  writs  of  execution  in  the  Sheriff's  hands,  as  to  which  see  infra,  p. 
1079. 

WThere  a  receiver  was  appointed  of  the  interest  of  a  debtor  in 
lands  devised  to  him  "  during  his  life  for  the  support  and  mainten- 
ance of  himself  and  his  three  children,  with  remainder  to  the  heirs  of 
his  body,  or  to  such  of  his  children  as  he  may  devise  the  same  to," 
it  was  held  that  although  there  was  no  trust  in  favour  of  the 
children,  yet  that  they  had  an  equity  which  would  prevent  the  whole 
of  the  income  being  appropriated  by  the  creditor  to  their  prejudice, 
and  as  they  were  infants,  and  in  need  of  maintenance,  and  the 
debtor  had  not  otherwise  sufficient  means  to  maintain  them,  the 
Court  ordered  that  only  one-fourth  of  the  fund  should  be  appropriated 
to  the  benefit  of  the  creditor:  Allen  v.  Furniss.  20  Ont.  App.  34;  but 
where  land  was  devised  upon  trust  to  permit  the  debtor  and  his  wife 
and  children  to  use  it  for  a  home,  and  then  to  convey  it  as  the  debtor 
by  his  will  should  appoint,  it  was  held  that  the  debtor  took  no  estate 
which  could  be  made  available  in  execution:  Cameron  v.  Adorns,  25 
Ont.  229. 

Property  settled  on  a  married  woman  subject  to  a  restraint  against 
anticipation,  cannot  be  made  available  in  execution  against  her, 
or  by  attachment  or  sequestration,  or  by  the  appointment  of  a  receiver 
as  regards  instalments  of  income  accruing  due  after  the  judgment: 
Hood-Barrs  v.  Cathcart,  1894,  2  Q.  B.  559;  Fillers  v.  Edicard,  71  L. 
T.  788;  nor  can  instalments  which  had  accrued  due  before  judgment, 
but  which  have  not  been  paid  over  to  the  married  woman:  Loftus 
v.  Heriot,  1895,  2  Q.  B.  212;  73  L.  T.  167. 

Practice  as  to  Receivers  by  way  of  Equitable  Execution. — 
As  to  equitable  execution  by  the  appointment  of  a  receiver  at  the 
instance  of  the  judgment  creditor,  see  further  notes,  supra,  pp.  96,  97; 
and  for  the  form  of  such  orders  see  Hewett  v.  Murray,  52  L.  T.  380; 
54  L.  J.  Chy.  572. 

An  order  appointing  a  receiver  was  held  to  be  "  a  process  of  execu- 
tion "  within  the  Imperial  Act,  27  &  28  Viet.  sec.  112:  Re  Pope,  17  O. 
B.  D.  743;  but  not  the  issuing  of  execution  within  Rule  836.  See 
note  to  that  Rule. 
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An  attaching  order  against  a  garnishee,  and  a  receiver  as  against  Rule  912. 
the   debtor,   were   granted  on   the   same   application   in   Whittaker  v. 
Whittaker,  7  P.  D.  15;  but  the  authority  of  that  case  has  been  doubted 
in  Manchester,  etc.,  v.  Parkinson,  22  Q.  B.  D.  173. 

The  appointment  of  a  receiver  would  seem  to  be  an  effective  mode 
of  procedure  under  circumstances  such  as  existed  in  Donovan,  v. 
Bacon,  supra.  There  the  debtor  was  entitled  to  the  equity  of  redemp- 
tion in  land,  but  the  land  was  subject  to  two  mortgages  held  by 
different  persons,  and  the  mortgagor  was  in  possession  and  in  receipt 
of  the  rents.  So  also  Webb  v.  Stenton,  supra;  London  and  Canadian, 
etc.,  v.  Merritt,  32  C.  P.  383,  384,  386. 

The  receiver  will  be  entitled  to  an  order  for  leave  to  bring  an 
action  in  the  name  of  the  debtor,  if  the  latter  refuses  to  bring  an 
action,  or  unnecessarily  delays  doing  so:  McLean  v.  Allen*,  14  P.  R. 
291;  Mones  v.  MacCallum,  17  P.  R.  398;  the  debtor  is  entitled  to  an 
indemnity  against  costs:  Ib. 

A  receiver  was  appointed  on  an  interlocutory  application  in  a 
fresh  action  by  the  judgment  creditor  in  Anglo-Italian  Bank  v.  Davtes, 
9  Ch.  D.  275;  see  also  ex  parte  Evans,  13  Ch.  D.  252.  But  a  fresh 
action  is  unnecessary;  the  application  for  receiver  may  be  in  the 
original  action  after  judgment:  Salt  v.  Cooper,  16  Ch.  D.  544;  Smith 
v.  Coicell,  6  Q.  B.  D.  75. 

A  receiver  will,  however,  only  be  granted  in  cases  where  the  amount 
of  the  judgment  debt  warrants  the  expense,  and  where  there  is  a  fair 
reason  to  suppose  that  there  is  something  to  receive:  /.  v.  K.,  W.  N. 
1884,  63.  See  also  Manchester,  etc.,  v.  Parkinson,  and  other  cases 
supra,  p.  96;  Taylor  v.  Gallagher  (before  Robertson,  J.,  7th  January, 
1890). 

A  judgment  creditor  who  has  obtained  a  receiver  subject  to  existing 
incumbrances,  cannot  place  himself  in  a  better  position  than  the 
debtor,  and  by  giving  notice  to  a  trustee  obtain  priority:  Arden  v. 
Arden,  29  Ch.  D.  702. 

Whore  the  interest  of  the  judgment  debtor  is  not  one  which  is 
exigible  under  writs  of  ft.  fa.  goods  or  lands  respectively,  the  issue  of 
such  writs  is  an  unmeaning  and  needless  formality,  and  is,  therefore, 
an  unnecessary  preliminary  to  proceedings  for  equitable  execution: 
Stuart  v.  Grough,  15  Ont.  App.  309;  see  formerly  Slica  v.  Denison,  14 
Gr.  513;  Wilson  v.  Proudfoot,  15  Gr.  103.  The  issue  of  such  writs 
will  not  give  any  priority.  The  equitable  interest  of  the  debtor 
is  only  bound  by,  and  from  the  time  of,  the  issue  of  the  appro- 
priate form  of  equitable  execution:  Stuart  v.  Grough,  supra. 

Whether  money  realized  under  equitable  execution  is  subject  to  the 
provisions  of  The  Creditors'  Relief  Act  is  doubtful:  see  Sylvester  v. 
McEachon  9  C.  L.  T.  138;  Dau-son  v.  Moffatt,  11  Ont.  484;  McLean 
v.  Allen,  14  P.  R.  84. 

A  receiver  may  be  appointed  by  way  of  execution  on  an  ex  parte 
application,  but  such  an  order  should  not  be  made  ex  parte,  except  in 
exceptional  cases:  Minter  v.  Kent.  72  L.  T.  186.  Where  such  an 
order  is  made  ex  parte  the  debtor  is  not  driven  to  appeal,  he  may 
move  to  rescind  it:  see  Rule  358. 


912.     The  garnishee  shall  be  deemed  to  be  indebted 
within  the  meaning  of    Rule    911    although    any    debt  indebted 
sought  to  be  attached  has  been  assigned,  charged  or  in-  standi 
cumbered  by   the   judgment   debtor,   if  the   assignment,  an  im- 
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Binds 


charge  or    incumbrance    is    fraudulent   as    against  credi- 
*ors  or  ig  otherwise  impeachable  by  them.  New. 

Formerly  a  de  facto  assignment,  even  though  impeached  as  a  fraud 
prevented  the  attachment  of  the  debt  so  assigned:  see  Vyse  v.  Brown, 

13  Q.  B.  D.  199;  O'Donolive  v.  Hull,  24  S.  C.  R.  683. 

913-  The  order  or  the  notice  in  lieu  thereof,  as  the 
case  ma^  re(Juire>  sna^  be  served  personally  or  as  the  Court 
or  Judge  may  direct,  and  [from  the  time  of  service  thereof 
or  °d  notice  thereof  to  the  garnishee  in.  such  manner  as  the 
Court  or  Judge  shall  direct,  shall  bind  the  debts  in  his 
hands.  Con.  Kule  936. 

Taken  from  J.  A.  Rule  371. 

The  words  in  brackets  are  new.  Otherwise  this  Rule  is  similar  to 
Eng.  (1883)  R.  623,  and  corresponds  with  part  of  R.  S.  O.  c.  50, 
s.  308. 

Service  of  an  attaching  order  does  not  create  the  relation  of  debtor 
and  creditor  between  the  garnishee  and  attaching  creditor:  Wardrope 
V.  Canadian  Pacific  Railway  Co.,  7  Ont.  321;  Re  Combined  Weighing  & 
Advertising  Co.,  43  Ch.  D.  99;  Cooper  v.  Lawson,  6  Times,  34;  Chatter- 
ton  v.  Watney,  16  Ch.  D.  378;  17  Ch.  D.  259.  It  is  otherwise,  how- 
ever, after  an  order  to  pay  over  has  been  made:  Cowan  v.  Carllll,  33 
W.  R.  583;  52  L.  T.  431. 

Service  of  the  attaching  order  does  not  justify  the  Sheriff  in  with- 
drawing from  the  goods  of  the  garnishee  under  an  execution  issued 
against  him  by  his  creditor  (the  judgment  debtor):  Genge  v.  Freeman, 

14  P.  R.  330. 

The  effect  of  service  is  to  prevent  the  debtor  from  thereafter 
dealing  with  the  debt  to  the  prejudice  of  the  garnishor:  Wood  v. 
Joselin,  18  Ont.  App.  60. 

Money  paid  into  Court  in  an  administration  suit  by  an  executor 
is  not  money  "  in  the  hands  "  of  the  executor,  and  a  garnishee  order 
nisi  against  the  executor  is  not  a  charge  on  such  money,  although  paid 
in  after  service  of  the  order,  so  as  to  give  the  attaching  creditor 
priority  over  a  trustee  in  bankruptcy  of  the  debtor:  Stevens  v. 
Phelips,  L.  R.  10  Chy.  417;  Jones  v.  Brown,  29  L.  T.  79. 

An  order  nisi  does  not  create  any  charge  till  after  service:  Homer 
v.  Giles,  11  Ch.  D.  942;  Re  Stanhope,  Io.,  160;  Holmes  v.  Tutton,  5  E.  & 
B.  65. 

By  the  express  terms  of  this  Rule  the  debts  are  bound  from  the  date 
of  the  service  of  the  order  of  attachment,  though,  if  nothing  was 
attachable  at  the  time  the  order  was  made,  doubtless  it  cannot  attach 
a  debt  or  claim  arising  after  the  order,  but  before  service:  McCtrartey 
v.  McLeod,  10  P.  R.  539;  Parker  v.  Howe,  12  P.  R.  351;  see  Kelly  v. 
Rider,  11  Times,  206.  The  ~bona  -fide  payment  by  the  garnishee  to  the 
judgment  debtor  before  such  service  will  protect  the  garnishee: 
Cooper  v.  Brayne,  27  L.  J.  Ex.  446;  31  L.  T.  265;  Elwell  v.  Jackson, 
1  Cab.  &  Ell.  362.  Set-off,  and  nothing  affecting  the  state  of  the 
accounts  between  the  garnishee  and  the  judgment  debtor,  arising 
after  that  date,  can  be  taken  into  account:  Tapp  v.  Jones,  L.  R.  10 
Q.  B.  591;  though  a  set-off  existing  at  that  date  will  avail:  Sampson 
v.  Seaton  and  Beer  Railway  Company,  L.  R.  10  Q.  B.  28;  and  see 
supra,  p.  1076. 
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In  Fitzpatrick  v.  Warring,  13  L.  R.  Ir.  2,  two  defendants,  S.  and  Rule  914. 
W.,  each  had  an  order  against  the  plaintiff  for  costs.  S.  was  indebted 
to  the  plaintiff  for  rent.  W.'s  costs  were  first  taxed,  and  he  ob- 
tained an  order  against  S.,  attaching  the  rent  due  by  S.  to  the  plain- 
tiff. When  an  order  to  pay  over  was  applied  for,  S.'s  costs  had  been 
taxed,  but  it  was  held  that  the  rent  could  not  be  set-off  against 
them  as  the  order  nisi  had  attached  it,  and  S.  had  no  claim  until 
his  costs  were  taxed.  But  see  Re  Sato  v.  Hubbard,  8  P.  R.  445. 

Where  a  banker  was  served  with  the  usual  order  attaching  all 
debts,  etc.,  he  was  held  to  be  justified  in  refusing  to  honour  any 
cheques  even  to  the  extent  of  the  amount  in  his  hands  over  and 
above  the  amount  required  to  satisfy  the  judgment  of  the  attaching 
creditor:  Rogers  v.  Whiteley,  23  Q.  B.  D.  230;  1892,  A.  C.  118;  GG 
L.  T.  303;  but  an  order  may  be  made  in  form  restricting  its  oper- 
ation to  such  amount  of  the  debt  owing  by  the  garnishee  as  will 
satisfy  the  judgment  debt:  Ib. 

In  the  case  of  several  attaching  orders,  the  creditors  formerly 
ranked  in  the  order  in  which  their  attaching  orders  were  served: 
Tate  v.  The  Corporation  of  Toronto,  3  P.  R.  181;  Stceetnam  v.  Lemon, 
13  C.  P.  534;  see  also  Salomon  v.  Donovan,  10  Ir.  C.  L.  R.  App. 
xiii;  but  see  now  R.  S.  O.  c.  78,  s.  37. 

Personal  service  is  not  indispensable  if  the  service  comes  to  the 
garnishee's  knowledge:  Ward  v.  Vance,  9  U.  C.  L.  J.  214,  244. 

The  effect  of  the  word  "  bind  "  has  often  undergone  discussion,  and 
under  the  earlier  English  Bankruptcy  Act  the  assignee  was  entitled, 
and  not  the  attaching  creditor,  if  bankruptcy  intervened  before 
actual  payment  under  an  order  to  pay  over:  Holmes  v.  Tutton,,  5 
E.  &  B.  80;  Turner  v.  Jones,  1  H.  &  N.  878;  Tilbury  v.  Brmcn,  20  L. 
J.  Q.  B.  4G;  Rylands  v.  Reardon,  8  L.  R.  Ir.  1;  Stevtin-s  v.  Phelips, 
L.  R.  10  Chy.  417;  but  if  the  garnislu'c  was  compelled  to  pay  under 
threat  of  execution  after  notice  of  the  bankruptcy,  he  was  dis- 
charged as  against  the  assignee:  Wood  v.  Dunn,  L.  R.  2  Q.  B.  73. 
He  was  bound,  however,  to  set  up  the  bankruptcy,  if  he  had  notice  of 
it  before  the  order  to  pay  over:  Ib.  The  present  English  law  gives 
the  creditor  a  charge  which  is  good  against  the  trustee  in  bank- 
ruptcy: Emmanuel  v.  Bridget;  L.  R.  9  Q.  B.  286;  Ex  p.  Joselync, 
8  Ch.  D.  327;  see  Mayor  of  London  v.  Joint  Stock  Bank,  G  App.  Cas. 
393. 

An  assignment  by  an  insolvent  for  the  general  benefit  of  his 
creditors  does  not  oust  a  prior  attachment  by  a  creditor  of  the 
insolvent  of  a  debt  due  to  him:  Re  Thompson,  17  P. '  R.  109;  a  wind- 
ing-op order  does  do  so,  unless  the  attaching  order  was  obtained 
before  the  petition  for  winding  up,  and  an  order  for  payment  has 
been  made  before  the  winding-up  order:  Ex  p.  Hawkins,  L.  R.  3 
Chy.  7S7. 

The  service  does  not  effect  a  transfer  of  the  debt  or  securities 
for  it:  Chatterton  v.  Watney,  1C  Ch.  D.  378;  17  Ch.  D.  259;  see  also 
Backhouse  v.  Siddle,  38  L.  T.  487. 

914.    If  the  garnishee  does  not  forthwith  pay  into  order  for 

,  .  ,,         .     T  ,11.        execution 

Court  the  amount  due  from  him  to  the  judgment  debtor  against 
or  an  amount  equal  to  the  judgment  debt,  and  does  not  ga 
dispute  the  debt  due  or  claimed  to  be  due  from  him  to 
the  judgment  debtor,  or  if  he  does  not  appear  upon  notice 
to  him,  then  the  Court  or  Judge  may  order  payment  to 
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the  -judgment  creditor  of  the  debt  or  so  much  thereof  as 
may  ^  guf£cienj.  to  satisfy  the  judgment  debt.     Con.  Kule 

937. 

Taken  from  J.  A.  Rule  372. 

This  is  similar  to  Eng.  (1883)  R.  624,  and  is  in  substance  the  same 
as  the  provision  of  the  C.  L.  P.  Act  (R.  S.  O.  1877,  c.  50,  s.  309). 

The  judgment  debtor  should  be  notified  of  the  application  against 
the  garnishee  to  pay  over:  Beaty  v.  Hackett,  14  P.  R.  395. 

Payment  to  the  judgment  debtor  under  stress  of  an  execution 
discharges  the  garnishee  from  liability  to  the  judgment  creditor: 
Twrnbull  v.  Robertson,  38  L.  T.  389;  but  he  cannot  discharge  himself 
after  service  of  an  attaching  order,  by  a  voluntary  payment:  Mayor 
of  London  v.  Joint  Stock  Bank,  6  App.  Gas.  393;  and  where,  before 
payment,  a  receiver  of  the  fund  is  appointed,  the  garnishee  should 
not  pay  without  first  bringing  the  conflicting  claims  of  the  receiver 
and  the  attaching  creditor  to  the  attention  of  the  Court:  Stuart  v. 
trough,  15  Ont.  App.  299;  and  see  Rule  920. 

As  to  the  garnishee's  right  to  set  off:  see  note  to  Rule  911,  supra, 
p.  1076.  , 

After  an  order  absolute,  the  garnishee  may  be  examined  as  to 
his  means  under  Rule  900:  Cowan  v.  CarUll,  33  W.  R.  583;  52  L.  T. 
431. 

As  to  rights  of  other  creditors  in  the  moneys  attached:  see  The 
Creditors'  Relief  Act,  R.  S.  O.  c.  78,  s.  37. 

An  order  for  payment  by  the  garnishee  may  be  rescinded  on  its 
subsequently  appearing  that  the  debtor  had  before  service  of  the 
attaching  order  validly  assigned  the  debt,  and  that  the  garnishee 
had  no  notice  of  the  assignment  before  the  motion  to  pay  over: 
Beaty  v.  Hackett,  14  P.  R.  395;  or  where  the  order  has  been  made 
and  acted  on  under  a  mutual  mistake  of  the  judgment  creditor  and 
the  garnishee,  that  the  latter  was  indebted  to  the  judgment  debtor: 
Moore  v.  Peachy,  66  L.  T.  198. 

A  garnishee  order  made  absolute,  although  no  debt  was  at  the 
time  due,  is  conclusive  on  the  garnishee  until  it  be  set  aside:  see 
Moore  v.  Peachy,  66  L.  T.  198;  Randall  v.  Lithgow,  12  Q.  B.  D.  525. 

A  garnishee  is  bound  to  ascertain  that  the  debtor  of  the  attaching 
creditor  is  really  the  creditor  of  the  garnishee,  or  payment,  though 
purporting  to  be  made  under  an  attaching  order,  will  not  be  a  bar 
to  recovery  by  his  real  creditor:  Andreiv  v.  Canadian  Hut.  L.  Co.,  34 
C.  L.  J.  3l5. 

915-    If  the  debt  be  not  payable  at  the  time  of  the 

-i        /»  -i  j_l  £ 

attachment,  an  order  may  be  made  for  the  payment  thereoi 
when  it  becomes  payable.     Con.  Rule  938. 

See  Lloyd  v.  Wallace,  9  P.  R.  335;  Nash  v.  Pearse,  47  L.  J.  Chy.  766. 

916.  If  the  garnishee  disputes  his  liability,  the  Court 
or  Judge,  instead  of  making  an  order  for  payment^  may 
order  that  any  issue  or  question  necessary  for  determining 

'•'"-,  _  11* 

his  liability  be  tried  in  such  manner  as  may  be  directed. 
Con.  Kule'  939. 
Taken  from  J.  A.  Rule  373. 
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Similar  to  the  Eng.  (1883)  R.  625,  and  gives  a  simpler  machinery  Rule  917. 
than  R.  S.  O.  1877,  c.  50,  s.  310. 

Garnishee  proceedings  will  not  be  set  aside  after  great  delay: 
Re  Gordon  v.  Bonier,  6  U.  C.  L.  J.  112,  and  should  not  in  any  case 
be  opened  without  previous  notice  to  all  parties  interested:  Bank 
of  U.  C.  v.  Wallace,  2  P.  R.  352. 

As  to  the  garnishee's  right  of  set  off,  see  note  to  Rule  911,  supra, 
p.  1076. 

In  case  an  issue  is  ordered  between  the  judgment  creditor  and 
garm'shee,  the  judgment  creditor  stands  in  the  shoes  of  the  judg- 
ment debtor,  and  the  garnishee  can  assert  against  him  all  claims  he 
could  have  asserted  against  the  judgment  debtor  either  as  plaintiff 
or  defendant  in  an  action:  Nathan  v.  Giles,  5  Taunt.  558;  Tapp  v. 
Jones,  L.  R.  10  Q.  B.  591;  1  Cab.  &  El.  95;  up  to  the  time  of  the 
service  of  the  attaching  order.  See  also  notes  to  Rule  913. 

This  section  does  not  render  it  obligatory  on  the  Court  or  Judge 
to  direct  an  issue.  If  the  matter  is  clear  upon  the  affidavits,  the 
Court  may  refuse  an  issue:  Wise  v.  Birkenshatc,  29  L.  J.  Ex.  240;  and 
rescind  the  attaching  order:  Johnson  v.  Moody,  12  P.  R.  203,  where 
the  plaintiff  cannot  suggest  a  plausible  ground  for  supposing  the 
money  attached  to  belong  to  the  debtor;  but  otherwise  it  would 
probably  be  proper  to  direct  an  issue,  if  the  plaintiff  so  desired: 
Ib.  On  the  other  hand,  execution  may  be  ordered  if  the  garnishee 
does  not  satisfy  the  Judge  that  he  has  real  ground  for  disputing  his 
liability  for  the  debt:  Re  Sato  v.  Hvbbard,  8  P.  R.  445;  Newtnan  v. 
Rook,  4  C.  B.  N.  S.  434;  and  is  acting  bona  flde  in  making  the  dispute: 
Wise  v.  Birkenshaw,  29  L.  J.  Ex.  240. 

As  to  the  form  of  issue,  see  Macdonald  v.  Tacquah,  13  Q.  B.  D.  535; 
Chitty,  469. 

Where  an  action  is  pending  against  the  garnishee  at  the  suit  of  the 
judgment  debtor,  and  there  is  no  collusion  between  them,  the  Court 
will  not  grant  an  issue:  Richardson  v.  Greaves,  10  W.  R.  45.  The 
Court  will,  unless  quite  satisfied  that  the  debt  is  not  liable  to  attach- 
ment, allow  the  judgment  creditor  to  have  an  issue  with  the  gar- 
nishee: Seymour  v.  The  Corporation  of  Brecon,  29  L.  J.  Ex.  243.  If 
the  garnishee  disputes  his  liability,  and  the  judgment  creditor  de- 
clines to  proceed  to  try  the  question,  the  garnishee  is  entitled  to 
have  the  attaching  order  discharged  with  costs:  Wintle  v.  Williams, 
3  H.  &  N.  288. 

In  Wilson  v.  Dundas,  W.  N.  1875,  232,  Quain,  J.,  ordered  the 
liability  to  be  tried  by  means  of  a  special  case;  and  where  the  ques- 
tion is  one  of  law,  this  seems  to  be  a  convenient  course. 

Where  an  issue  is  directed  to  a  County  Court,  the  action,  never- 
theless, remains  in  the  High  Court,  and  the  County  Court  Judge 
has  no  authority  to  order  production:  Cochrane  v.  Morrison,  10  P. 
R.  606. 

An  order  for  cross-examination  of  the  garnishee  was  refused  in 
Storcr  v.  Simmons,  W.  N.  1876,  40,  on  the  ground  that  the  English 
Rule  corresponding  with  Rule  485  was  not  intended  to  apply  to  such 
a  case;  but  quaere,  in  Ontario. 

917. — (1)  Where  the  debt  claimed  to  be  due  or  ac-  fnr°8c^e'n  ^ 
eruing  from  a  garnishee  is  of  the  amount  recoverable  in  a  amomitei8 
County  Court,  the  order  to  appear,  made  under  Rule  911,  J^rudlc-110 
shall  be  for  the  garnishee  to  appear  before  the  Judge  of  tion  of  a 
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the  County  Court  of  the  County  within  which  the  garni- 
shee Besides,  at  a  day  and  place  within  his  County  to  be 
appointed  in  writing  by  such  Judge;  and  the  order  shall 
be  served  on  the  garnishee  with  written  notice  of  the  day 
and  place  appointed.  Con.  Kule  940. 

(2)  If  the  garnishee  does  not  forthwith  pay  the  amount 
due  by  him,  or  an  amount  equal  to  the  judgment  debt, 
or  appears  and  does  not  dispute  the  debt  due  or  claimed 
to  be  due  from  him  to  the  judgment  debtor,  or  if  he  does 
not  appear  before  the  Judge  named  in  the  order  at  the  day 
and  place  appointed,  the  Judge,  on  proof  of  service  of 
the  order  and  notice  of  the  appointment  having  been  made 
two  clear  days  previous,  may  order  payment;  and  execu- 
tion may  issue  out  of  the  County  Court.     Con.  Rule  941. 

Taken  from  R.  S.  O.  1877,  c.  50,  ss.  311,  312. 

The  Judge  referred  to  is  the  Judge  of  the  County  Court  named  in 
the  order. 

(3)  If  the  garnishee  disputes  his  liability,  the  Judge 
may  order  that  the  judgment  creditor  be  at  liberty  to  pro- 
ceed against  the  garnishee  according  to  the  usual  practice 
of  the  County  Court,  for    the    alleged    debt,    or  for  the 
amount  due  to  the  judgment  debtor  if  less  than  the  judg- 
ment debt,  and  for  costs.     Con.  Rule  942. 

Taken  from  R.  S.  O.  1877,  c.  50,  s.  315. 

The  Judge  referred  to  is  the  Judge  of  the  County  Court  named 
in  the  order  under  clause  (1). 

Though  a  garnishee  may  admit  the  debt  to  be  due  by  him,  yet  if 
he  has  notice  that  it  has  been  assigned  he  is  bound  to  bring  that 
fact  to  the  notice  of  the  Court  on  the  application  for  the  order  to 
pay  over:  see  note  to  Rule  914;  and  see  Rule  920. 


Proceed- 
ings when 
amount 


tion  of 

Division 

Courts. 


— (1)  "Where  the  debt  claimed  to  be  due  or  ac- 
cruing from  a  garnishee  is  of  the  amount  recoverable  in  a 
jurisd?c-he  Division  Court,  the  order  to  appear,  made  under  Rule  911, 
shall  be  for  the  garnishee  to  appear  before  the  Clerk  of 
the  Division  Court  within  whose  Division  the  garnishee 
resides,  at  his  office,  at  a  day  to  be  appointed  in  writing  by 
such  clerk,  and  the  order  shall  be  served  on  the  garnishee, 
with  written  notice  of  the  day  appointed  by  the  Clerk. 

(2)  The  Clerk  shall  report  to  the  Judge  whether  or  not 
the  garnishee  appears,  and  whether  he  disputes  or  does  not 
dispute  the  debt  due  or  claimed  to  be  due  from  him  to  the 
judgment  debtor.  New. 
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(3)  If  the  garnishee  does  not  forthwith,  pay  the  amount 

due  by  him  or  an  amount  equal  to  the  judgment  debt,  or  9>  92°* 
appears  and  does  not  dispute  the  debt  due  or  claimed  to 
be  due  from  him  to  the  judgment  debtor,  or  if  he  does 
not  appear  before  the  Division  Court  Clerk  named  in  the 
order  at  his  office  at  the  day  appointed,  the  Judge,  on  the 
report  of  the  Clerk,  and  on  proof  of  the  service  of  the 
order  and  notice  of  the  appointment  having  been  made 
two  clear  days  previous,  may  order  payment;  and  execu- 
tion may  thereupon  be  issued  out  of  the  Division  Court  of 
the  Division  in  which  the  garnishee  resides. 

(4)  If  the  garnishee  disputes  his  liability,  the  Judge 
may  order  that  the  judgment  creditor  shall  be  at  liberty  to 
proceed  against  the  garnishee,  according  to  the  practice  of 
the  Division  Court,  for  the  alleged  debt  or  for  the  amount 
due  to  the  judgment  debtor  if  less  than  the  judgment  debt, 
and  for  costs.     Con.  Rule  943. 

The  former  Con.  Rule  943,  only  applied  in  cases  where  the  attach- 
ing order  was  obtained  in  a  County  Court  case.  The  present  Kule 
is  intended  to  apply  in  High  Court  cases  as  well  as  County  Court 
cases,  where  the  debt  claimed  to  be  due  or  accruing  from  the  gar- 
nishee is  of  the  amount  recoverable  in  a  Division  Court. 

By  analogy  to  Rule  917  the  "  Judge  "  referred  to  in  clause  (2) 
•would  appear  to  be  a  County  Court  Judge  having  jurisdiction  in  the 
Division  of  the  Division  Court  Clerk  referred  to. 

/ 

3)19.   In  County  Court  cases  the  power  conferred  by  county 
Rules  917  and  918  may  be  exercised  by  the  Judge  al-  powers8  u 
though  the  garnishee  does  not  reside  within  his  County, 

New. 


^          —  (l)  Where  it  is  suggested  that  the  debt  sought  Order  for 
to  be  attached  belongs  to  a  third  person,  or  that  a  third  sonrtoper" 
person  has  a  lien  or  charge  upon  it,  the  Court  or  Judge  ai'Pear- 
may  order  him  to  appear  and  state  the  nature  and  particu- 
lars of  his  claim.     Con.  Rule  944. 
Taken  from  J.  A.  Rule  374. 

(2)  After  hearing  the  allegations  of  the  third  person, 
and  of  any  other  person  whom  by  the  same  or  any  subse- 
quent order  the  Court  or  a  Judge  may  order  to  appear, 
or  in  case  of  such  third  person  not  appearing  when  ordered, 
the  Court  or  Judge  may  order  pavment  of  the  amount 
due  from  the  garnishee,  or  may  order  an  issue  or  question 
to  be  tried  or  determined  in  such  manner  as  may  be  di- 
rected, and  may  bar  the  claim  of  the  third  person,  or  may 
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e  make  SUcl1  ?tiier  orcler  witl1  resPect  thereto  as  the  Court 

ing°scas  to  °r  Judge  thinks  fit,  upon  such  terms,  as  to  costs  and  other- 

thTi™8  °f  ^se5  as  maJ  seem  .iust-     Con-  Rule  945. 

persons.  Taken  from  j 


Clause  (1)  of  this  Rule  is  to  the  same  effect  as  the  Eng.  (1883)  R. 
626;  and  corresponds  in  substance  with  R.  S.  O.  1877,  c.  50,  B. 
313  (1). 

A  suggestion  that  the  money  attached  is  trust  money  and  not  be- 
longing to  the  judgment  debtor,  should  be  listened  to,  and  upon 
reasonable  suspicion  of  such  a  fact,  the  Judge  has  power  (even 
though  no  suggestion  is  made  that  the  money  belongs  to  some  third 
person)  to  direct  an  issue  to  determine  whether  or  not  the  money 
is  trust  money;  and  any  person  who  has  a  claim  to  the  money  has 
a  locus  standi  to  point  out  the  facts  to  the  Judge:  Roberts  v.  Death, 
8  Q.  B.  D.  319;  30  W.  R.  76;  see  Craig  v.  Craig,  1896,  P.  171.  The 
judgment  debtor  may  appear  to  inform  the  Court  of  any  such 
material  fact:  Lovely  v.  White,  12  L.  R.  Ir.  381. 

Where  the  garnishee  has  notice  of  the  right  of  some  third  person 
to  the  debt  attached,  and  neglects  to  bring  it  to  the  attention  of  the 
Judge,  the  order  to  pay  over  will  not  protect  him  as  against  such 
third  person:  Parker  v.  Mcllicain,  16  P.  R.  555;  17  P.  R.  84;  The 
Lea>der,  L.  R.  2  A.  &  E.  314;  Stuart  v.  Grough,  15  Ont.  App.  299. 

The  "  third  person  "  is  a  "  party  affected  "  by  the  attaching  order 
within  the  meaning  of  Rula  358,  and  may  under  that  Rule  or  apart 
from  it  move  to  set  aside  the  attaching  order:  Parker  v.  Mcllwain, 
supra. 

Clause  (2)  of  this  Rule  is  to  the  same  effect  as  the  Eng.  (1883)  R. 
627;  and  corresponds  in  substance  with  R.  S.  O.  1877,  c.  50,  s.  313, 
(2).  See  Mitchell  v.  Lee,  L.  R.  2  Q.  B.  259. 

The  Judge  under  this  Rule  has  a  discretion  to  direct,  or  refuse  to 
direct,  the  trial  of  an  issue,  and  his  discretion  was  held  properly 
exercised  in  refusing,  where  the  plaintiff  could  not  suggest  a  plaus- 
ible ground  for  supposing  that  the  money  in  the  hands  of  the  gar- 
nishee belonged  to  the  judgment  debtor,  or  to  cast  a  suspicion  upon 
the  bona  fldes  of  the  claim  of  the  third  party  after  examination  of 
him.  Had  the  plaintiff  been  able  to  do  this,  it  would  have  been  the 
duty  of  the  Judge  to  direct  an  issue,  if  the  plaintiff  desired  it: 
Johnson  v.  Moody,  12  P.  R.  203. 

The  concluding  part  of  this  Rule  authorizes  an  order  for  security 
for  costs  against  either  party  to  the  issue  if  residing  out  of  the 
jurisdiction:  Canadian  Bank  of  Commerce  v.  Middleton,  12  P.  R.  121. 

An  order  to  pay  over  made  under  a  mutual  mistake  of  the  judg- 
ment creditor  and  the  garnishee,  that  the  latter  was  indebted  to 
the  judgment  debtor,  may  be  rescinded  on  the  mistake  being  dis- 
covered: Moore  v.  Peachy,  66  L.  T.  198. 

unrmsueo  921..  Payment  made  by  or  execution  levied  upon  the 
byspay'8ed  gamishee  under  any  such  proceedings  as  aforesaid  shall  be 
ment.  a  valid  discharge  to  him,  as  against  the  judgment  debtor, 
of  the  amount  paid  or  levied,  although  subsequently  such 
proceeding  may  be  set  aside  or  the  judgment  reversed. 
Con.  Eule  946'. 
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This  Rule  is  identical  with  the  Eng.  (1883)  R.  628;  and  corresponds  Rule  921 
in  substance  with  R.  S.  O.  1877,  c.  50,  s.  317. 

The  mere  issue  of  an  attaching  order,  or  order  to  pay  over,  is  no 
defence  to  an  action  by  the  judgment  debtor:  Lockwood  v.  Nash,  18 
C.  B.  536;  Sykes  v.  B'rockville  and  Ottawa  Ry.  Go.,  22  U.  C.  Q.  B.  459; 
Blevins  v.  Madden,  11  C.  P.  195;  Genge  v.  Freeman,  14  P.  R.  330. 
Payment  to  the  judgment  creditor  after  an  attaching  order  served, 
but  before  an  order  to  pay  over,  is  not  a  discharge,  and  the  garnishee 
is  liable  to  pay  again  to  the  judgment  debtor:  Turner  v.  Jones,  1  H. 
&  N.  878;  Clark  v.  Clark,  8  U.  C.  L.  J.  107;  NcGUnnte  v.  Yorkville, 
21  Q.  B.  163,  171;  but  a  garnishee  order  absolute  for  payment  over 
operates  as  a  stay  of  an  execution  on  the  debtor's  judgment  against 
the  garnishee:  Genge  v.  Freeman,  14  P.  R.  330.  Payment  into  Court 
discharges  the  garnishee:  Clark  v.  Clark,  supra,  and  Rule  914;  but 
payment  under  an  order  to  pay  over,  will  not  protect  the  garnishee, 
if,  before  paying  over,  he  has  notice  of  the  fund  being  claimed  by 
another,  who  proves  to  have  had  the  better  right:  Stuart  v.  Grougn, 
15  Ont.  App.  299. 

As  to  the  practice  where  orders  are  made  in  respect  of  the  same 
debt  in  different  Counties,  see  Victoria  Mutual  Ins.  Co.  v.  Bethune, 
1  Ont.  App.  398. 

As  to  the  right  of  other  creditors  to  share  in  moneys  attached, 
see  The  Creditors'  Relief  Act,  (R.  S.  O.  c.  78,  s.  37). 
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CHAPTER  XIV. 


PETITIONS  OF  RIGHT. 


Petition  of 
right. 


Rulet  how 
far  appli- 
cable. 


Nature  of 
petition.; 


When  it 
may  be 
filed. 


The  Sovereign  cannot  be  sued  in  the  Courts  of  Law  as  an  ordinary 
defendant.  It  has  been  said  that  prior  to  the  reign  of  Edward  I., 
the  Sovereign  might  have  been  sued  as  an  ordinary  defendant,  and 
that  by  statute  of  Edward  I.,  it  was  enacted  that  all  claims  against 
the  Crown  should  thereafter  be  brought  by  petition,  and  this  is  said 
to  have  been  the  origin  of  the  petition  of  right;  but  no  such  statute 
has  been  discovered  and  the  evidence  for  its  existence  is  by  no 
means  conclusive:  see  Clode,  c.  1.  However  that  may  be,  it  is 
certain  that  the  method  of  procedure  by  petition  of  right  is  of  very 
ancient  date,  and  seems  to  have  been  evolved  from  the  practice  of 
petitioning  the  King  in  Parliament. 

The  procedure  in  England  upon  petition  of  right  is  now  regulated 
by  Imp.  St.  23  &  24  Viet.  c.  34,  followed  in  Ont.  by  R.  S.  O.  1877,  c. 
59,  from  which  the  following  Rules  have  been  adapted. 

The  following  Rules  922-936,  of  course,  only  apply  to  petitions  pre- 
sented in  respect  of  claims  against  the  Government  of  Ontario  • 
claims  against  the  Government  of  any  other  Province  must  be 
prosecuted  in  the  Courts  of  such  Province;  and  claims  against  the 
Dominion  Government  must  be  prosecuted  in  the  Exchequer  Court 
of  Canada:  as  to  which,  see  50  &  51  Viet.  c.  10,  s.  23  (D.). 

A  petition  of  right  is  a  petition  presented  by  a  subject  to  the 
Crown  stating  an  infringement  of  the  suppliant's  legal  rights  by  the 
Crown  or  its  officer,  and  praying  redress  therefor:  see  Clode,  11. 

Equitable  claims  have  also  been  preferred  by  petition  of  right,  but 
some  question  has  been  raised  whether  such  claims  can  properly 
form  the  subject  of  such  a  petition:  see  Clode,  c.  11. 

As  a  matter  of  fact  the  following  classes  of  claims  have  been 
prosecuted  by  petition  of  right,  viz.:  (1)  claims  for  the  restitution  of 
property  wrongfully  taken  and  detained  by  the  Crown  or  its  officers; 
(2)  claims  arising  out  of  some  contract  made  between  the  Crown 
and  a  subject;  (3)  equitable  claims;  (4)  claims  made  enforceable  by 
this  means  by  statute:  see  Clode  66-7. 

Whether  an  alien  may  present  a  petition  of  right  does  not  appear 
to  have  been  decided:  see  Clode,  c.  5. 

Where  under  an  Act  of  Parliament  a  railway  company  was  entitled 
to  a  grant  of  the  Provincial  Crown  Lands  on  completion  of  its  road, 
and  to  a  grant  of  a  proportionate  part  thereof  on  the  completion 
of  20  miles  of  the  line,  a  petition  of  right  was  held  to  be  the  proper 
mode  of  enforcing  the  claim  against  the  Government  of  the  Province: 
'Canada  Central  Ry.  v.  The  Queen,  20  Gr.  273;  but  where  a  discretion 
is  vested  in  the  Crown  as  to  making  the  grant,  it  would  seem  that  a 
petition  of  right  will  not  lie:  see  Hereford'  Ry.  v.  The  Queen.,  24  S.  C. 
R.  1. 

A  petition  cannot  be  maintained  against  the  Provincial  Govern- 
ment of  Ontario  in  respect  of  any  contract  made  with  the  Govern- 
ment of  Canada  before  Confederation:  see  Macdonald  v.  The  Queen, 
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44  U.  C.  R.  239.  A  contractor  may  petition  for  the  price  of  extra  Rule  922. 
work  under  a  contract:  O'Brien  v.  The  Queen,  4  S.  C.  R.  529;  Jones  v. 
The  Queen,  7  S.  C.  R.  570;  Isbester  v.  The  Queen,  7  S.  C.  R.  696.  A 
barrister  may  thereby  claim  a  quantum  meruit  for  his  fees:  The  Queen 
v.  Doutre,  6  S.  C.  R.  342;  and  a  Crown  lessee  of  a  fishery  may 
present  a  petition  for  damages  for  breach  of  a  covenant  for  quiet  en- 
joyment: The  Queen  v.  Robinson,  6  S.  C.  R.  52;  and  a  petition  of  right 
may  be  maintained  for  unliquidated  damages  resulting  from  a  breach 
of  contract  by  the  Crown:  Thomas  v.  The  Quean,  L.  R.  10  Q.  B.  31; 
Feather  v.  The  Queen,  6  B.  &  S.  293;  The  Queen  v.  MacLean,  8  S.  C.  R. 
210;  and  it  is  immaterial  whether  the  breach  was  occasioned  by  the 
acts,  or  omissions,  of  the  Crown  official:  Windsor  <£  Annapolis  By.  Co. 
v.  The  Queen,  11  App.  Cas.  607;  but  the  contract  must  be  a  binding 
one,  and  within  the  power  of  the  officer  of  the  Crown  to  make: 
Humphrey  v.  The  Queen,  20  S.  C.  R.  591;  The  Jacques  Cartoer  Bank  v. 
The  Queen,  25  S.  C.  R.  84.  In  Starrs  v.  The  Queen,  1  Ex.  C.  R.  301, 
the  Crown  was  held  to  have  waived  the  right  to  dispute  the 
validity  of  a  contract,  on  the  ground  that  it  had  referred  a  claim 
thereunder  to  arbitration,  and  had  raised  no  legal  objection  to  the 
investigation  of  the  claim  by  the  arbitrator,  and  had  not  appealed 
from  the  award;  but  as  a  rule  the  doctrine  of  estoppel  cannot  be 
invoked  against  the  Crown;  nor  can  laches  be  imputed  to  the  Crown: 
Humphrey  v.  The  Queen,  2  Ex.  C.  R.  386;  20  S.  C.  R.  591;  Peterson  v. 
The  Queen,  2  Ex.  C.  R.  74;  yet  forfeitures  of  certain  kinds  may  be 
waived  by  the  acts  of  Ministers  and  officers  of  the  Crown:  Attorney- 
General  v.  Ettershank,  L.  R.  6  P.  C.  354;  Davenport  v.  The  Queen,  3 
App.  Cas.  115;  Peterson  v.  The  Queen,  2  Ex.  C.  R.  67.  The  general 
rule  is  that  the  Crown  is  not  liable  to  a  subject  for  the  tortious  acts 
of  its  officers:  see  Afuxkoka-  Mills  Co.  v.  The  Queen,  28  Gr.  563; 
K<il<-i</h  v.  Ovschen.  1898,  1  Ch.  73;  nor  for  their  negligence:  see 
Regina,  v.  MvFurlane,  7  S.  C.  R.  216;  Burroughs  v.  The  Queen,  2  Ex.  C. 
R.  293;  nor  for  their  misfeasance,  or  nonfcasance:  Regina  v.  McLeod, 
8  S.  C.  R.  1;  Corse  v.  The  Queen,  3  Ex.  C.  R.  13;  Quebec  v.  The  Queen, 
2  Ex.  C.  R.  252;  3  Ex.  C.  R.  164;  24  S.  C.  R.  420;  but  such  liability 
may  be  imposed  by  statute:  see  50  &  51  Viet.  c.  16,  s.  16  (D.);  Brady 
v.  The  Queen,  2  Ex.  C.  R.  273;  Lavoie  v.  The  Queen,  3  Ex.  C.  R.  96; 
The  Queen  v.  Martin,  20  S.  C.  R.  240. 

Where  the  acts  complained  of  are  authorized  by  a  statute  which 
prescribes  a  remedy  for  any  person  aggrieved,  the  claimant  cannot 
maintain  a  petition  of  right,  but  must  pursue  the  statutory  remedy: 
Halifax  v.  The  Queen,  2  Ex.  C.  R.  433. 

The  Statute  of  Limitations  cannot  be  set  up  by  the  Crown  as  a 
bar  to  a  claim  by  petition  of  right:  see  per  Blackburn,  J.,  Rustomjee 
v.  The  Queen,  1  Q.  B.  D.  487,  at  p.  491;  sed  vide  Martin  v.  The  Queen, 
20  S.  C.  R.  240;  and  it  would  seem  that  a  third  party  notified  under 
Rule  925  would  not  be  able  to  set  it  up  against  the  petitioner:  see 
Clode.  175. 


O22.    A  petition  of  right  shall  be  entitled  in  the  High 
Court,  and  shall  name  the  proposed  place  of  the  trial;  and  of  right. 
such  petition  shall  be  according  to  Form  No.  186  and  shall 
be  signed  by  such  suppliant,  his  counsel  or  solicitor.    Con. 
Rule  949. 

These  Rules  do  not  expressly  state  that  the  petition  shall  be  filed. 
the  practice    usually    pursued     is    first    to    obtain    the    flat    of  the 
J.A.—  69 
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Rules 
923-926. 


Petition 
to  be  sub- 
mitted to 
Lieuten- 
ant-Gov- 
ernor for 
his  riat. 


Lieutenant-Governor  under  Rule  923,  and  then  to  file  the  original 
petition,  with  such  fiat  indorsed,  in  the  proper  office  where  the 
proceedings  are  to  be  carried  on:  and  see  Rules  929,  267. 


fugs  Ifter 
obtained. 


property, 


Appear 
ance. 


923.  The  petition  shall  be  left  with  the  Provincial 
Secretary,  in  order  that  the  same  may  be  submitted  to  the 
Lieutenant-Governor  for  his  consideration,  and  in  order 
that  the  Lieutenant-Governor,  if  he  thinks  fit,  may  grant 
his  fiat  that  right  be  done;  and  no  fee  or  sum  of  money 
shall  be  payable  by  the  suppliant  therefor.    Con.  Rule  950. 

The  granting  of  the  flat  mentioned  in  this  Rule'  is  an  act  of  grace, 
and  it  would  seem  cannot  be  enforced  by  mandamus  or  any  other 
method:  see  Clode,  165.  The  petition  cannot  be  proceeded  with  until 
the  flat  has  been  granted. 

924.  A  copy  of  the  petition  and  fiat  shall  be  left  at 
the  office  of  the  Attorney-General,  with  an  indorsement 
thereon  according  to  Form  No.  187,  praying  for  an  an- 
swer on  behalf  of  Her  Majesty  within  28  days.    Con.  Rule 
951. 

925.  Where  the  petition  is  presented  for  the  recovery 
of  real  or  personal  property,  or  any  right  in  or  to  the  same, 
which  has  been  granted  or  disposed  of  by  or  on  behalf  of 
Her  Majesty  or  her  predecessors,  a  copy  of  the  petition 
and  fiat  shall  be  served  upon  or  left  at  the  last  or  usual  or 
last  known  place  of  abode  of  the  person  in  the  possession, 
occupation  or  enjoyment  of  the  property  or  right,  indorsed 
with  a  notice  according  to  Form  No.  188.    Con.  Rule  952. 

The  persons  in  possession  of  the  property  in  question,  referred  to 
in  this  Rule,  are  not  to  be  made  parties  to  the  petition  as  respondents, 
but  the  petition  is  presumably  to  set  out  the  facts  relating  to  their 
possession,  and  they  are  to  be  served  with  the  petition  and  notice  as 
required  by  this  Rule,  and  they  are  to  be  at  liberty  to  appear  and 
enter  a  defence  and  defend  as  if  they  were  named  as  parties 
respondent  to  the  petition:  see  Rule  926. 

Semble,  a  subject  cannot  properly  be  named  as  a  respondent  in 
a  petition  of  right:  see  per  Wickens,  V.C.:  Kirk  v.  The  Queen,  L.  R. 
14  Eq.  558  at  p.  563;  sed  vide,  KinlocTe  v.  The  Queen,  W.  N.  1882,  164; 
76.,  1884,  80.  No  provision  is  made  by  the  Rules  for  bringing  any 
third  party  before  the  Court  in  a  petition  of  right  except  the  present 
Rule. 

926.  It  shall  not  be  necessary  to  issue  any  scire  facias 
or  other  process  to  the  person  so  served  for  the  purpose  of 
requiring  him  to  appear  and  file  his  defence  to  the  peti- 
tion, but  he  shall,  within  the  time  limited,  enter  an  ap- 
pearance to  the  same  according  to  Form  No.  189,  and  shall 
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file  his  defence  to  the  petition  within  the  time  specified  RuJes 
in  such  notice,  or  within  such  further  time  as  may  be  al-  927~929- 
lowed  by  the  Court  or  a  Judge.     Con.  Eule  953. 

Formerly,  in  England,  where  land  had  been  granted  by  the  Crown 
to  a  third  party,  and  it  was  sought  to  rescind  the  patent,  as  soon  as  a 
petition  of  right  was  presented  a  writ  of  scire  facias  issued  from  the 
Chancery,  by  which  the  Sheriff  was  required  to  give  notice  to  the 
grantee  to  appear  and  shew  cause  why  the  letters  patent  should  not 
be  cancelled,  and  the  grantee  so  summoned  was  entitled  to  make  his 
defence,  and  the  judgment  of  the  Court  in  the  scl.  fa.  proceedings 
virtually  determined  the  petition  of  right,  and  when  the  letters 
patent  were  rescinded  a  writ  of  amoveas  mantis  was  awarded  to  put 
the  applicant  in  possession:  see  Clode,  p.  171. 

Proceedings  to  rescind  patents  in  Ontario  may  be  brought  by  action 
in  the  nature^  of  an  information  in  the  name  of  the  Attorney-General 
against  the  grantee  and  persons  claiming  under  him:  see  Jud.  Act, 
sec.  26  (8);  see  Fonseca  v.  Atty.  -General,  17  S.  C.  R.  612.  But  an 
action  for  that  purpose  may  be  entertained  in  certain  cases,  without 
joining  the  Attorney-General  either  as  plaintiff  or  defendant:  Murti/n 
v.  Kennedy,  4  Gr.  61;  and  see  O'Grady  v.  McCaffray,  2  Ont.  309,  and 
supra,  p.  26. 

927.    The  time  for  filing  a  defence  to  the  petition,  on  Time  for 
behalf  of  Her  Majesty,  shall  be  the  period  of  28  days  after  pl 
the  petition  has  been  left  as  aforesaid  at  the  office  of  the 
said  Attorney-General,  or  such  further  time  as  may  be 
allowed  by  the  Court  or  a  Judge.     Con.  Rule  954. 


The  petition  may  be  answered  by  statement  of 
defence  by  or  in  the  name  of  Her  Majesty's  Attorney-  to  petition, 
General,  on  behalf  of  Her  Majesty,  and  by  or  on  behalf  ^  /<vP  /?///, 
of  any  other  person  who  may  be  called  upon  to  file  his  /  ^Vvnr  wy. 
defence  thereto,  in  the  same  manner  as  in  an  action,  and 
without  the  necessity  for  any  inquisition  finding  the  truth 
of  such  petition  or  the  right  of  the  suppliant,  and  any 
sufficient  ground  of  defence  in  point  of  law  or  fact  to  the 
petition  on  behalf  of  Her  Majesty,  may  be  alleged  on  be- 
half of  any  other  person  so  called  'on  to  defend.  Con. 
Rule  955.  ' 

929.    So  'far  as  the  same  are  applicable,  and  except  in  Rules  of 

.  ..  .  .  n        ..     rr  ._    -  ,  pleading, 

so  far  as  is  inconsistent  with  these  Rules,  the  laws  and  etc. 
statutes  in  force  as  to  pleading,  evidence,  trial,  security 
for  costs,  amendment,  arbitration,  special  cases,  the  means 
of  procuring  and  taking  evidence,  set  off,  appeal,  and  other- 
wise in  actions,  and  the  rules,  orders,  practice  and  course 
of  procedure  therein  for  the  time  being,  shall,  unless  the 
Court  or  a  Judge  otherwise  orders,  be  applicable  to  peti- 
tions of  right.  Con.  Rule  956. 


1092  CONSOLIDATED   RULES, 

Rule  930.       Arbitration. — As  to  arbitration,  see  Rule  647. 

Special  Cases. — As  to  special  cases,  see  supra,  pp.  36,  549. 

Pleadings.— If  no  defence  is  filed  within  the  time  limited  therefor, 
the  pleadings  cannot  be  noted  closed  under  Rule  263,  but  the  peti- 
tioner may  apply  for  an  order  that  the  petition  may  be  taken  as  con- 
fessed: see  Rule  930. 

Hearing. — The  petition  may  be  set  down  to  be  heard  on  motion 
for  judgment:  see  Rules  609,  930.  If,  however,  a  defence  is  put 
in,  the  petition  may  have  to  be  entered  for  trial  as  an  ordinary 
action,  but  the  petition  must  be  tried  by  a  Judge  without  a  jury:  see 
Rule  931.  Where,  however,  a  party  notified  under  Rule  925  make* 
no  defence,  although  the  petitioner  is  entitled  to  have  the  petition 
heard  pro  confesso  as  against  him,  still  if  the  petitioner  fails  to 
establish  his  case  against  the  Crown,  the  petition  must  be  dismissed 
altogether:  see  McDermott  v.  McDermott,  3  Chy.  Ch.  38;  Einloch  v. 
S'ecretary  of  State  for  India,  W.  N.  1884,  80. 

Security  for  Costs. — The  Crown  may  under  this  Rule  apply  for 
security  for  costs  upon  the  same  grounds  as  such  applications  may 
be  made  in  ordinarv  actions:  see  Rules  1198,  et  seq.  Where,  how- 
ever, the  Crown  had  offered  the  suppliant,  by  its  responsible  Minister, 
$3,950  in  settlement  of  his  claim,  which  was  declined,  an  application 
by  the  Crown  for  security  for  costs  was  refused:  Wood  v.  The  Queen, 
7  S.  C.  R.  631;  13  C.  L.  J.  16.  The  Crown,  however,  cannot 
be  required  to  give  security  for  costs:  per  Bramwell,  L.J.,  Tomline  v. 
The  Queen,  4  Ex.  D.  252,  at  p.  254. 

Discovery. — Nothing  is  expressly  said  in  this  Rule  as  to  discovery, 
but  the  concluding  part  of  the  Rule  seems  to  imply  that  the  ordinary 
procedure    in    an    action,    except   where    expressly    varied,    may    be 
followed.     The  English  Act  expressly  provides  that  nothing  in  the 
.  Act  shall  be  construed  to  give  to  the  subject  any  remedy  against  the 

Crown  in  any  case  in  which  he  would  not  have  been  entitled  to  such 
remedy  before  the  Act:  see  Imp.  St.  23  &  24  Viet.  c.  34,  s.  7.  In 
England  it  is  held  that  a  suppliant  is  not  entitled  to  discovery  as 
against  the  Crown:  Thomas  v.  The  Queen,  L.  R.  10  Q.  B.  44,  and  the 
same  rule  would  seem  to  apply  in  Ontario:  see  Clode,  179.  But  the 
Crown  is  entitled  to  obtain  discovery  against  the  petitioner:  Tomline 
v.  The  Queen,  4  Ex.  D.  252;  40  L.  T.  542.  See  also  note,  supra,  p.  608. 

m  default       93O. — (1)  In  case  of  a  failure  on  the  behalf  of  Her  Ma- 
etcd,esunpce'  jesty,  or  of  any  other  person  duly  called  upon  to  clefend  in 
ntay  due  time>  at  any  Sta8e  °^  *ke  Proceedings,  the  suppliant 
'    nmy  apply  to  the  Court  or  a  Judge  for  an  order  that  the 
petitjon  may  be  taken  as  confessed;  and  the  Court  or  Judge 
may  order  that  such  petition  may  be  taken  as  confessed,  as 
against  Her  Majesty,  Or  other  party  so  making  default; 
and  in  case  of  default  on  behalf  of  Her  Majesty,  and  any 
other  person  called  upon  as  aforesaid  to  defend,  judgment 
may  be  given  by  the  Court  in  favour  of  the  suppliant. 


(2)  Such  judgment  may  be  set  aside  by  the  Court  or  a 
Judge,  upon  such  terms  as  may  seem  just.    Con.  Kule  957, 
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Although  a  subject  making  default  in  pleading  is  not  entitled  to  Rules 
further  notice  of  the  subsequent  proceedings:  see  Rule  586,  yet  it  931-333. 
would  seem  that  the  Crown  ought   to  be  notified  of  a  motion  for 
judgment,  even  though  no  defence  has  been  filed:  Clode,  183. 

931.  Any  issue  of  fact  or  assessment  of  damages  toques  to  be 
be  tried  or  had  in  respect  of  a  petition  of  right,  shall  be  Judge  y 
tried  or  had  by  a  Judge  without  a  jury.     Con.  Eule  958. 

It  would  seem  that  the  Crown  may  if  it  pleases  claim  a  trial  at  bar:      < 
see  Rule  534,  and  see  Clode,  170. 

932.  The  judgment  of  the  Court  shall  be  that  the  sup-  The  judg- 
pliant  is  or  is  not  entitled  either  to  the  whole  or  to  some  m 
portion  of  the  relief  sought  by  his  petition,  or  that  such 

other  relief  may  be  given,  and  upon  such  terms  and  condi- 
tions (if  any)  as  to  the  Court  seems  just.   Con.   Rule    959. 

No  execution  can  issue  against  the  Crown  upon  any  such  judg- 
ment, but  it  would  seem  that  any  judgment  for  the  payment  of  any 
money  is  to  be  certified  to  the  Provincial  Treasurer,  as  provided  in 
the  case  of  costs:  see  Rule  935. 

933.  In  cases  in  which  the  judgment,  commonly  called  when 

.     i  ,.  f  i      •      -A      t        -i  judgment 

a  judgment  01  amoveas  manus,  was  formerly  in  England  to 
pronounced  upon  a  petition  of  right,  a  judgment  that  the  I 
suppliant  is  entitled  to  relief,  as  hereinbefore  provided, 
shall  have  the    same    effect    as    a    judgment  of  amoveas 
manus.     Con.  Rule  960. 

A  judgment  of  amoveas  mamus  was  formerly  a  judgment  to  the 
effect:  "that  Her  Majesty's  hands  be  amoved  from  the  possession  of 
the  premises  mentioned  ic  the  petition,  and  that  the  suppliant  be 
restored  to  his  possession  thereof,  together  with  the  rents  and  profits 
thereof,  which  have  not  yet  been  answered  to  Her  Majesty,  and  (in 
case  a  leave  has  been  made),  that  the  said  lease  be  void:  see  Clode, 
184-5;  Tidd's  Forms,  p.  61,  s.  42,  and  upon  such  judgment  the 
suppliant  was  also  entitled,  if  the  property  was  in  the  actual 
possession  of  a  grantee  of  the  Crown,  or  Escheator,  to  a  writ  of 
ouster  le  maine,  to  turn  out  of  possession  the  Crown's  grantee  or 
officer:  see  Clode,  185. 

It  is  doubted  whether  under  the  English  Act,  s.  10,  a  writ  of 
ouster  le  maine  could  now  issue:  see  Clode,  190,  but  it  would  seem  that 
if  the  judgment  is  to  have  the  same  effect  as  the  former  judgment  of 
amoveas  manus,  any  remedies  which  might  formerly  have  been 
available  to  a  suppliant  under  such  judgment  are  equally  available 
under  a  judgment  under  these  Rules. 

As  pointed  out  in  Clode,  p.  190,  the  English  Act  makes  no  provi- 
sion, neither  do  these  Rules,  for  any  mode  of  executing  a  judgment 
as  against  a  third  party  served  with  the  petition  under  Rule  925. 

Neither  is  there  any  express  provision  for  obtaining  satisfaction  of 
a  judgment  in  favour  of  the  suppliant  for  any  money  demand.  It  is 
probably  assumed  that  the  infallible  justice  of  the  Crown  will  satisfy 
such  demands,  on  the  judgment  of  the  Court  being  duly  certified  to 
the  proper  officer:  see  infra,  Rule  935. 
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934-936  934.   rpke  cogtg  Q£  ^  proceedings  un(ier  Rules  922  to 

costs    '      936  shall  be  in  the  discretion  of  the  Court  or  a  Judge,  and 
shall  be  recovered  in  the  same  way  as  in  ordinary  actions, 

1  1       ,  -i  •   1      i  -r-r  -i  r      • 

save  when  costs  are  ordered  to  be  paid  by  Her  Majesty. 
Gon.  Eule  961. 


b"e         935.     Upon  any  judgment  or  order  for  the  payment 
for  costs,     of  costs  by  Her  Majesty,  the  Judge  may,  upon  applica- 

etc.,  Judge  ,  .         •      ~u   /  ijr     j?  J.T  '1  x-n     i  r  x         _cl        ^      \ 

to  certify  to  tion  in  behall  01  the  party  entitled  to  costs,  alter  the  lapse 
Treasure*!  of  14  days  from  the  making,  giving  or  affirming  of 
the  judgment  or  order,  certify  to  the  Provincial  Treasurer 
according  to  Form  ISTo.  190;  and  such  certificate  may  be 
sent  to  or  left  at  the  office  of  the  Provincial  Treasurer. 
Con.  Rule  962. 

Sgsund'er  936.  Nothing  in  these  Rules  shall  prevent  a  subject 
former  from  proceeding  by  petition  of  right  in  any  manner  in 
which  he  might  have  proceeded  before  the  23rd  day  of 
April,  1887;  nor  shall  anything  in  these  Rules  be  con- 
strued as  entitling  a  subject  to  proceed  by  petition  of  right 
in  any  case  in  which  he  would  not  be  entitled  so  to  pro- 
ceed under  the  Acts  passed  by  the  Parliament  of  the 
United  Kingdom  before  the  said  date.  Con.  Rule  963. 

The  date  mentioned  in  this  Rule  is  that  of  the  passing  of  50  Viet. 
c.  2  (O.),  which  provided  for  the  R.  S.  O.  1887   coming  into  force. 
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1.  PETITIONS. 
937.     There  shall  be  indorsed  on  every  petition  a  no-  Petition  to 

i  t>  T\  be  indorsed 

tice  addressed  to  the  parties  concerned,  according  to  .b  orm  with  notice 
No.  70.     Con.  Kules  964,  784. 

The  day  to  be  named  for  the  hearing  of  a  petition  to  the  Court  or  \yhen  pe- 
a  Judge,  must  be  one  on  which  the  Court,  or  Judge,  sits  for  such  tition  to 
business.     Petitions  to  the  Court  are  taken  by  a  single  Judge  in  ^ 
Court  on  Tuesdays,  Wednesdays,  or  Thursdays;  and  petitions  to  a 
Judge   in   Chambers  on   Mondays,   or   Fridays,   vacations  excepted. 
During  vacation  a  special  day  is   named  in  each  week  for  hearing 
matters  of  urgency:  see  Rules  99  and  114. 

1269.  Rule  938  is  repealed  and  the  following  substituted  therefor: 
(938)  The  executors  or  administrators  of  a  deceased  person  or  any  of  them, 
and  the  trustees  under  any  dood  or  instrument  or  any  of  them. 
or  any  person  claiming  to  be  interested  in  tlie  relief  sought  as  creditor,  de- 
legatee,  next-of-kin  or  heir-at-law  of  a  deceased  person,  or  as  cestui  qu.i 
trust  under  the  trusts  of  any  deed  or  instrument,  or  as  claiming  by  assignment 
or  otherwise*  under  any  such  creditor  or  other  person  as  aforesaid,  may  serve 
a  notice  of  motion  returnable  in  eases  under  clauses  (a).  (Ij),  (e),  and  (h)  hereof 
before  a  Judge  of  the  High  Court  sitting  in  weekly  Court,  and  i?i  other 
before  a  Judge  of  the  High  Court  in  Chambers  for  such  relief  of  the  naturo 
or  kind  following,  as  may  be  specified  in  the  notice,  and  as  the  circumstances 
of  the  case  may  require,  that  is  to  say,  the  determinat  ion  without  an  adminis- 
tration of  the  estate  or  trust  of  any  of  the  following  question  or  matters: 

(a)  Any   question   affecting   the  rights   or   interests  of   the   person  claiming 
to  be  creditor,  devisee,  legatee,  next-of-kin  or  heir-at-law,  or  cestui  que  trust. 

(b)  The  ascertainment   of  any   class   of  creditors,    legatees,    devisees,   next- 
of-kin,  or  others. 

(c)  The  furnishing  of  any  particular  accounts  by  the  executors   or  admin- 
istrators or  trustees  and  the  vouching   (where  necessary)  of  such  accounts. 

(d)  The  payment  into  Court  of  any  money  in  the  hands  of  the  executors  or 
administrators  or  trustees. 

(e)  Directing  the  executors  or  administrators  or  trustees  to  do  or  absta;n 
from   doing  any  particular  aet  in  their  character  as  such  executors  or  admin- 
istrators or  trustees. 

(f)  The  approval  of  any  sale,   purchase,   compromise  or   other  transaction. 

(g)  The  opinion,   advice  or  direction  of  a  Judge  pursuant  to  section  37  jf 
The  Act    respecting  Trustees   and    Kxec.utors  and  the  Administration   of   Estate. 

(b)  The   determination   of    any    question   arising    in    the   administration    ')i 
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Rule  938.  ment,  or  as  claiming  by  assignment  or  otherwise  under  any 
such  creditor  or  other  person  as  aforesaid,  may  serve  a  no- 
tice  of  motion  returnable  before  a  Judge  of  the  High 
3  (/A.- n.  •$/%>  Court  in  Chambers  for  such  relief  of  the  nature  or  kind 
following,  as  may  be  specified  in  the  notice,  and  as  the 
circumstances  of  the  case  may  require ;  that  is  to  say,  the 
determination,  without  an  administration  of  the  estate  or 
trust,  of  any  of  the  following  questions  or  matters  : 

(a)  Any  question  affecting  the  rights  or  interests  of 
the  person  claiming  to  be  creditor,  devisee, 
legatee,  next  of  kin  or  heir-at-law,  or  cestui 
que  trust; 

(&)  The  ascertainment  of  any  class  of  creditors,  lega- 
tees, devisees,  next  of  kin,  or  others; 

(c)  The  furnishing  of  any  particular  accounts  by  the 

executors  or  administrators  or  trustees,  and  the 
vouching  (where  necessary)  of  such  accounts; 

(d)  The  payment  into  Court  of  any  money  in  the 
L^fl  •  3£  3  •  hands  of  the  executors  or  administrators  or 

trustees; 

(e)  Directing  the  executors  or  administrators  or  trus- 

tees to  do  or  abstain  from  doing  any  particular 
act  in  their  character  as  such  executors  or 
administrators  or  trustees. 

(/)  The  approval  of  any  sale,  purchase,  compromise  or 
other  transaction; 

.K.  s.  o.  c.  (#)  The  opinion,  advice  or  direction  of  a  Judge  pur- 

suant to  section  37  of  The  Act  respecting 
Trustees  and  Executors  and  the  Administra- 
tion o/  Estates ; 

(h)  The  determination  of  any  question  arising  in  the 
administration  of  the  estate  or  trust.  New. 

See  Eng.  (1883)  R.  765. 

In  England  the  summary  procedure  in  respect  of  the  several 
matters  mentioned  in  this  Rule,  is  authorized  to  be  taken  by  what 
is  there  called  an  originating  summons. 

By  the  English  Rules  it  is  provided  that  in  certain  cases  an  appear- 
ance must  be  entered  to  an  originating  summons  as  in  an  ordinary 
action  commenced  by  writ:  see  Eng.  R.  737  c.;  in  others  an  appear- 
ance is  dispensed  with:  see  Eng.  R.  737  f. 
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No  provision  is  made  by  these  Rules  for  any  formal  appearance,  or  Rule  938. 
for  any  special  procedure.     The  practice  to  be  followed  is  that  upon 
an  ordinary  motion  in  Chambers. 

The  application  must  be  made  returnable  before  a  Judge  of  the 
High  Court  in  Chambers,  and  the  Local  Judges  and  judicial  officers 
entitled  to  exercise  jurisdiction  in  Chambers  would  appear  to  be 
intended  to  have  no  jurisdiction  to  entertain  applications  under  this 
Rule. 

The  persons  to  be  served  in  the  first  place  with  the  notice  of  motion 
are  specified  in  the  following  Rule,  but  other  persons  may,  by  direction 
of  the  Judge,  be  subsequently  required  to  be  served:  see  Rule  940. 

A  proceeding  commenced  under  this  Rule  would  appear  to  be  an 
"action":  see  Jud.  Act,  s.  2  (3)  Re  Faic»itt,  30  Ch.  D.  231;  Re 
Vardon,  31  Ch.  D.  275;  55  L.  J.  Chy.  LT.'.t. 

Where  there  is  only  a  question  of  law  to  be  determined,  it  should 
be  decided  on  the  motion  without  putting  the  parties  to  the  expense 
of  another  proceeding:  Re  Powers,  30  Ch.  D.  296;  #066*  v.  Law 
Reversionary  Int.  8oc.,  1896,  2  Ch.  830;  75  L.  T.  309. 

The  construction  of  a  will  may  be  determined  upon  an  application 
under  this  Rule,  in  cases  where  a  Master  in  taking  accounts  and 
making  inquiries  in  an  administration  proceeding,  for  the  purpose 
of  determining  the  matters  referred  to  him,  would  have  to  place  a 
contruction  upon  the  will:  Re  Sherlock,  18  P.  R.  6.  The  construction 
of  th?  will  declared  upon  such  an  application  is  a  sufficient  protection 
to  an  executor;  if  he  appeals,  he  does  so  at  his  own  risk  as  to 
costs:  76. 

Clause  (a)— As  to  determining  a  disputed  debt:  see  Re  Poicers,  30 
Ch.  D.  291. 

A  question  as  to  whether  the  moneys  payable  under  a  policy  of 
insurance  were  validly  bequeathed  to  preferred  beneficiaries  under 
R.  S.  O.  c.  203,  s.  159,  so  as  to  be  not  subject  to  creditors'  claims, 
was  determined  on  the  application  of  a  creditor  in  Re  Cheetiebrough, 
18  C.  L.  T.  23. 

Clause  (d)— Payment  into  Court,  etc.— Under  the  corresponding  Eng. 
Rule  it  is  only  where  money  is  actually  in  the  hands  of  the  execu- 
tor, administrator  or  trustee,  belonging  to  the  estate  in  question, 
that  its  payment  into  Court  will  be  summarily  ordered;  the  admission 
that  he  is  indebted  will  not  be  sufficient:  Nutter  v.  Holland,  1894, 
2  Ch.  408;  71  L.  T.  508. 

Clause  (f)— An  application  to  sanction  the  raising  of  money  by  O 
mortgage  to  pay  debts  of  a  testator  cannot  be  made  under  this  Rule, 
«-\cept  in  an  administration  proceeding:  see  Wallcy  v.  Robinson,  W. 
N.  1884,  144;  nor  can  a  Judge  order  a  sale;  he  can  only  approve 
of  one  which  the  trustees,  or  executors,  or  administrators,  have  power 
to  make:  Re  Robinson,  31  Ch.  D.  247. 

A  trustee  has  been  authorized  under  this  Rule  to  advance  to  a 
tenant  for  life  part  of  the  residuary  personal  estate  for  the  purpose  of 
stocking  and  cultivating  a  farm  forming  part  of  the  real  estate: 
Household  v.  Household,  27  Ch.  D.  553. 

Clause  (g)— The  persons,  or  one  of  the  persons  whose  rights  or 
interests  are  sought  to  be  affected,  must  be  notified  of  the  application: 
Rule  939,  (a);  see  also  Re  Barley's  Estate,  17  P.  R.  483. 

Formerly  the  Court  on  a  summary  application  for  its  opinion  or 
advice,  under  the  statute  referred  to,  refused  to  declare  the  construc- 
tion of  a  will  or  other  instrument:  In  re  Williams,  1  Chy.  Ch.  372;  In 
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Rule  938.  fe  Hooper,  29  Beav.  65G.  The  object  of  the  statute,  it  was  said,  was 
to  assist  trustees  and  executors  in  the  execution  of  their  trusts,  as  to 
matters  of  discretion.  But  under  the  Eng.  practice,  cases  for  the 
construction  of  wills  upon  originating  summonses  are  of  frequent 
occurrence:  Re  Elliot,  Kelly  v.  Elliot,  1896,  2  Ch.  353;  75  L.  T.  138; 
Re  Lever,  Cordwett  v.  Lever,  1897,  1  Ch.  32;  75  L.  T.  383;  Re  De  Tabley, 
Leighton  v.  L-eighton,  75  L.  T.  328;  Re  Stephenson,  Donaldson  v.  Bomber, 
75  L.  T.  495;  but  see  Re  Davies,  38  Ch.  D.  210;  In  re  Gray,  1896,  2 
Ch.  802;  In  re  Weeding,  1896,  2  Ch.  364. 

Clause  (h)— In  England  it  is  held  that  only  matters  which,  before 
/AV/7  />  the  Rule'  C0llld  have  been  determined  in  an  administration  action  can 
yf)  uy\.  D&0  •  now  be  determined  under  the  Rule.  Questions  as  to  a  legal  device 
could  not  be  so  determined,  and  cannot  now  be  determined  under  the 
Eng.  Rule:  Re  Carlym,  56  L.  T.  151;  35  W.  R.  155;  Re  Davies,  38  Ch. 
D.  210;  Re  Royle,  43  Ch.  D.  18;  Re  Sherlock,  18  P.  R.  6.  Nor  can 
questions  affecting  a  person  claiming  adversely  to  the  will  or  deed 
in  question  be  so  determined:  Ro  Bridge,  56  L.  J.  Chy.  779;  Re  Glad- 
stone, W.  N.  1888,  185;  Re  Royle,  supra,  but  it  is  too  late  to  take  such 
an  objection  to  the  jurisdiction  of  the  Court  upon  an  appeal:  Re 
Turcan,  58  L.  J.  Chy.  101. 

It  is  also  held,  in  England,  that  where  the  application  is  founded  on 
an  alleged  breach  of  trust,  it  cannot  be  maintained  under  the  Eng. 
Rule  except  by  consent,  per  Kekewich,  J.,  Re  Weale,  42  Ch.  D.  674; 
37  W.  R.  779;  Re  Neil,  62  L.  T.  649;  per  Lord  Macnaghten,  Dowse  v. 
Gorton,  1891,  A.  C.  p.  202;  nor  where  wilful  neglect  and  default  is 
charged:  Re  Hengler,  W.  N.  1893,  37.  On  an  application  under  the 
Eng.  Rule  to  determine  whether  a  husband  was  entitled  as  tenant 
by  the  curtesy,  a  writ  was  ordered  to  be  issued:  Hope  v.  Hope,  1892, 
2  Ch.  336. 

The  Court  declined  to  determine,  as  a  question  of  management  of 
a  trust  property,  whether  the  guardian  of  an  infant  appointed  by  the 
Surrogate  Court  was  entitled  to  receive  from  trustees  a  fund  held 
by  trustees  for  an  infant  under  an  express  trust,  the  Official 
Guardian  opposing  the  claim:  Re  Mathers,  18  P.  R.  13. 

Questions  determined  upon  applications  under  Eng.  Rule. 

—That  a  deceased  wife  had  been  guilty  of  a  breach  of  a  covenant  in 
her  marriage  settlement,  and  that  the  trustees  were  entitled  to 
recover  damages  therefor  against  her  executors:  Re  Parkin,  1892,  3 
Ch.  520. 

Which  of  the  trustees  under  two  different  instruments  was  entitled 
to  a  trust  estate  on  failure  of  the  beneficiaries:  Re  Lashmor,  1891,  1 
Ch.  258. 

A  dispute  as  to  a  debt,  where  the  question  was  one  of  law 
and  there  were  no  disputed  facts:  Re  Poicers,  30  Ch.  D.  291. 

Whether  a  power  of  appointment  is  valid:  Re  Hargreaves,  43  Ch. 
D.  401. 

Whether  a  release  is  valid:  Re  Garnett,  50  L.  T.  172;  32  W.  R.  474; 
sed  vide,  Re  Ellis,  59  L.  T.  924,  where  it  was  held  that  a  claim  which 
involved  the  setting  aside  of  a  release  could  not  be  so  determined. 

The  propriety  of  applying  part  of  the  corpus  of  a  trust  fund  in  the 
repair  of  real  estate  held  on  the  same  trusts  as  the  fund:  Comcay  v. 
Fenton,  40  Ch.  D.  512;  Re  De  Tcissier,  1893,  1  Ch.  153;  R-c  Mont  aim. 
1897,  1  Ch.  685. 

Whether  a  tenant  for  life  is  entitled  to  be  let  into  possession:  Re 
Newcn,  1894,  2  Ch.  297;  and  see  Re  Bagot,  1894,  1  Ch.  177. 
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Whether  a  wife  is  entitled  in  equity  to  a  settlement  of  a   fund  Rule  939. 
claimed  to  be  set  off  against  her   husband's    debt  to  the  testator: 
Re  Briant,  39  Ch.  D.  471. 

Whether  the  representatives  of  a  deceased  tenant  for  life  were 
entitled  to  any  part  of  the  proceeds  of  the  sale  of  a  reversion,  which 
was  subject  to  the  life  tenancy,  but  which  was  not  sold  until  after 
the  decease  of  the  tenant  for  life:  Re  Pitcaim,  1896,  2  Ch.  199. 

939.    The  person  to  be  served  with  notice  under  the  Persons  to 
last  preceding  Rule  in  the  first  instance  shall  be  the  fol- 
lowing, that  is  to  say: 


1.  Where  the  notice  is  served  by  an  executor  or  admin-  *•  w 

.    ,  notice 

istrator  or  trustee,  served  by 

executors, 

(a)  For  the  determination  of    any    question    under  ctc- 
clauses  (a),  (e\  (/),  (g)  or  (h)  of  Rule  938, 
the  person  or  one  of  the  persons  whose  rights 
.     or  interests  are  sought  to  be  affected; 

(&)  For  the  determination  of  any  question  under 
clause  (6)  of  Rule  938,  any  member  or  alleged 
member  of  the  class; 

(c)  For    the    determination    of    any   question    under 

clause  (c)  of  Rule  938,  any  person  interested 
in  taking  such  accounts; 

(d)  For  the  determination    of    any    question    under 

clause  (d)  of  Rule  938,  any  person  interested 
in  such  money; 

(e)  If  there  are  more  than  one  executor  or  adminis- 

trator or  trustee,  and  they  do  not  all  concur 
in  the  service  of  the  notice,  those  who  do  not 
concur. 

2.  Where  the  notice  is  served  by  any  person  other  than  j^^by 
the  executors,  administrators  or  trustees,  the  said  execu-  some  other 
tors,  administrators  or  trustees.     New. 

See  the  Eng.  (1883)  R.  767. 

Notwithstanding  the  provisions  of  this  Rule  the  Judge  will  not 
usually  determine  any  question  affecting  the  rights  of  other  persons 
unless  they  are  parties,  or  are  properly  represented  on  the  application. 
The  Court  has  no  inherent  jurisdiction  to  declare  that  the  parties  to 
an  action  sufficiently  represent  absent  parties:  see  Re  Bullen-Smlth, 
57  L.  T.  924;  S.  C.,  58  L.  T.  578.  An  application  may  be  enter- 
tained in  the  absence  of  a  party:  see  Rule  202;  but  unless  he  is 
clearly  represented  in  accordance  with  some  Rule  or  statute,  the 
absentee  will  not  be  bound  by  the  adjudication  unless  he  has  subse- 
quently, with  notice  of  it,  adopted  and  acted  on  it:  see  Re  Lart,  189G, 
2  Ch.  788;  75  L.  T.  175. 


HOO 
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Rules  For  the  purpose  of  binding  absent  parties  by   proceedings   com- 

940-943.      menced  under  Rule  938,  the  provisions   of  Rules  200,  201,  must  be 
observed:  see  the  notes  to  those  Rules. 

Although  this  Rule  contemplates  that  the  notice  of  motion  shall, 
in  the  first  instance,  be  served  only  on  one,  or  some,  of  the  persons 
whose  rights  are  affected,  yet  it  is  not  the  practice  of  the  Court  to 
decide  questions  under  the  similar  Eng.  Rule  unless  all  persons  in- 
terested are  either  parties  or  sufficiently  represented;  on.  the  first 
return  of  the  motion  therefor,  the  Judge  will,  probably,  under  Rule 
940,  give  all  necessary  directions  either  for  notifying  the  other 
persons  interested,  or  for  their  representation  on  the  application,  so 
as  to  bind  them  by  the  order  that  may  ultimately  be  made:  see  Re 
Gardiner,  W.  N.  1887,  59. 

The  Service  out  of  the  Jurisdiction.—  In  England  the  Court 
cannot  give  leave  to  serve  an  originating  summons  out  of  the  jurisdic- 
tion: Re  Cliff,  1895,  2  Ch.  21.  In  Ontario,  however,  Rule  162  (3) 
would  seem  to  apply  to  an  originating  notice  under  Rules  938  et  scq. 

An  application  for  leave  to  serve  it  will  have  to  be  made  under 
Rules  162  (3)  and  163;  sembU,  the  order  should  limit  the  time  at 
which  the  notice  should  be  made  returnable:  Rule  164  (2). 

special  di-      «)4O.     The  Judge  may  direct  such  other  persons  to  be 

rections  as  «  .  •'   .,  _ 

to  service,  served  as  may  seem  just.    J\ew. 

See  the  Eng.  (1883)   R.  768. 

)  in  England  it  is  held  that  the  third  party  procedure  (see  Rules 
209-216),  does  not  apply  to  proceedings  commenced  by  originating 
summons:  Re  Wilson,  45  Ch.  D.  266;  63  L.  T.  100. 

94:1.  The  Judge  may  summarily  dispose  of  the  ques- 
tions  arising  on  the  application  and  make  such  judgment 
or  order  as  the  nature  of  the  case  may  require,  or  may  give 
such  directions  as  he  may  think  just  for  the  trial  of  any 
questions  arising  upon  the  application.  New. 

942.    Any  special  directions,  touching  the  carriage  or 
vice  of        execution  of  the  -judgment  or  order  or  the  service  thereof 

judgment  •  i          • 

or  order,     upon  persons  not  parties,  may  be  given  as  may  seem  just. 
New. 

See  Eng.  (1883)  R.   771. 


or  order, 


943.    Service  of  a  notice  under  Bule  938,  shall  not 

-  •/•*!  -•  i»  •  i 

directions  interfere  with,  or  control  any  power  or  discretion  vested 
in  any  executor,  administrator  or  trustee,  except  so  far  as 
such  interference  or  control  may  necessarily  be  involved 
in  the  particular  relief  sought.  New. 


etc™8  Bes 


—  .,  ..    «»«f»'  .«T    T".%»TJ     ;.- 

!MO  (a).   Tlie   Judge  may 


1 2fi6.         :MH    i.  a;,     i  lie    .iinmo 
tho  Court   1>y    Kules  L'no  Sin,l  201. 


'•  •»•• 

ho  exercise  the   |><>\vors   conferred  upon 
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Rule  944. 

3.  ADMINISTRATION. 

944.     Any  person  claiming  to  be  a  creditor,  or  a  speci-  legatee0/8' 
fie,  pecuniary,  or  residuary  legatee,  or  the  next  of  kin,  or  next  of  kin, 

f  ,1  f  -i  •  .LI       i     •  J  •    -L  J  heirs  or  de- 

One  of  the  next  of  km,  or  the  heir,  or  a  devisee  interested  visees,  may 

under  the  will  of  a  deceased  person  may  apply  to  the  Court  nfot&nTm 
or  a  Judge  upon  motion,  without  an  action  being  insti-  Cambers 
tuted,  or  any  other  preliminary  proceeding,  for  judgment  istration. 
for  the  administration  of  the  estate,  real  or  personal,  of 
such  deceased  person.     Con.  Rule  965. 

Taken  from  Chy.  O.  467. 

It  was  formerly  considered  that  applications  for  administration  byApplica- 
motion,  under  Chy.  O.  467,   from  which  this  Rule  is  taken,   should  *^f°fa. 
be  confined  to  simple  cases,  and  wherever  misconduct  was  charged,  action 
bill  should  be  filed:  Re  Babcock,  8  Gr.,  at  p.  410;  Eberts  \.  Eberta,  25 under  this 
Gr.  565;   Acaster  v.  Anderson,  19  Beav.  161;  Rump  v.   Greenhill,  20Rule- 
Beav.  512;  and  it  was  considered  that  under  an  administration  order 
obtained  on  motion  against  an  executor,   no  inquiry  could  be  made 
as  to  wilful  neglect  and  default:  Harrison  v.  McGlashan,  7  Gr.  531;  wilful 
although  such  an  inquiry  could  be  made  where  the  personal  repre-  neglectand 
sentative  himself  obtained  the  order:  Ledgerwood  v.  Ledgerwood,  1  Gr.  J^ybe  in- 
584.     It  is,  however,  now  settled,  that  the  inquiry  as  to  wilful  neglect  quired  into 
and  default,  may  be  made  in  all  cases  under  an  administration  judg-  under  judg- 
ment granted  on  motion:  Re  Allen,  Pocock  v.  Allen,  9  P.  R.  277;  18  C.™0^^ 
L.  J.  242;  Carpenter  v.  Wood,  10  Gr.  354;  Sullivan  v.  Harty,  9  P.  R.  under  this 
500;  19  C.  L.  J.  234;  and  that  the  executor  may  be  charged  with  uRule. 
devastavit  arising  on  the  account:  Re  Stevens,  Cook  v.  Stevens,  1897,  1 
Ch.  422;  and  it  would  seem  that  any  breach  of  duty  which  is  practic- 
ally a  matter  of  account,  may  be  effectually  inquired  into,  and  dealt 
with,  under  a  judgment  obtained  under  this  Rule.     Where,  however,  when  writ 
there  is  any  question,  to  be  determined,  before  a  judgment  for  admin-  must  issue, 
istration  can  properly  be  pronounced,  an  action  should  be  commenced 
by  writ.    Thus  it  was  held  that  a  bill  must  be  filed  where  the  construc- 
tion of  a  will  was  necessary:  Heywood  v.  Sievwright,  8  P.  R.  79;  Franks 
v.  Worth,  35  W.  R.  663;  56  L.  J.  Chy.  779;  Carlyon  v.  Carlyon,  35  W. 
R.  155;  56  L.  T.  151;  where  the  claim  was  for  support  of  the  wife  and 
children   of   deceased,    raising   substantially   the    same   question    as 
would     be  raised  in  an  alimony  suit:  Rti  Foster,  Griffith  v.  Patterson, 
20  Gr.  345;  Groom  v.  Darlington,  9  P.  R.  298;  where  the  claim  rose 
out  of  a  contract  of  suretyship:  Re  Colton,  8  P.  R.  542;  see  also  Re 
Allen,  9  P.  R.  277;  and  Re  Arcedeckne,  53  L.  J.  Chy.  102;  or  where 
the  executor  is  charged  with  misconduct:  Re  Babcock,  8  Gr.  409,  that 
is,  misconduct  which  would  entitle  the  plaintiff  to  apply  at  the  outset 
for  an  injunction  or  a  receiver:   Sullivan  v.  Harty,  9  P.  R.  500;  not 
misconduct  consisting  merely  in  not  having  accounted  for  moneys 
received,  and  which  would  be  shewn  upon  the  taking  of  accounts: 
Eberts  v.  Eberts,  25  Gr.  565;  Re  McMillan^  8  C.  L.  J.  285;  Re  Bagwell, 
Anderson  v.  Henderson,  17  P.  R.  100;  where  the  plaintiff  claimed  to  be  a 
creditor,  and  his  claim  appeared  to  be  barred  by  the  Statute  of  Limi- 
tations,'but  he  claimed  to  avoid  the  operation  of  the  Statute,  on  the 
ground  of  fraud  on  the  part  of  the  testator:  Re  McDonald,  Cameron  v. 
McDonald,  2  Chy.  Ch.  29;  and  where  a  legatee  claimed  administration 
and    it    appeared    that    ail    award    '    <.?    '-  —    ^ade   resp^     .^&    the 
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Rule  944.  applicant's  claim,  but  the  applicant  denied-  being  party  to  the 
reference:  Nudell  v.  Elliot,  1  Chy.  Ch.  326;  and  see  Groom  v.  Darling- 
ton, 9  P.  R.  298;  and  Re  Munsie,  10  P.  R.  98;  20  C.  L.  J.  112. 
In  Barry  v.  Brazill,  1  Chy.  Ch.  248,  special  inquiries  as  to  what 
would  be  proper  to  be  allowed  to  the  applicant  (the  widow  and  admin- 
istratrix) for  improvements  made  on  the  property,  and  for  the  main- 
tenance of  the  infant  children  of  deceased  were  refused,  and  the 
applicant  was  left  to  file  a  bill.  But  where  the  facts  are  not  in  dis- 
pute, and  there  is  only  a  question  of  law  as  to  the  right  of  the 
applicant  to  sue,  it  would  seem  that  such  a  point  would  be  decided 
on  a  motion  without  putting  the  parties  to  the  necessity  of  bringing 
an  action:  Re  Poioers,  JJvndsell  v.  Phillips,  30  Ch.  D.  291;  and  it 
is  possible  that  under  the  enlarged  powers  conferred  on  a  Judge  in 
Chambers  by  Rule  938,  it  may  hereafter  be  held  that  some  cases 
which,  under  the  above  decisions,  were  held  to  be  necessary  to  be 
commenced  by  writ  would  now  be  entertained  on  motion  to  a  Judge 
in  Chambers. 

Where  the  application  is  made  on  motion,  in  a  case  in  which  the 
Court  is  of  opinion  that  a  writ  should  be  issued,  an  order  is  usually 
made  giving  the  applicant  a  day  to  commence  his  action,  in  default, 
the  motion  to  be  disnrssed,  but  if  the  action  be  commenced,  reserving 
the  costs  of  the  motion  until  the  trial  of  the  action:  Re  McDonald, 
Gameron  v.  McDonald,  supra.  But  where  the  plaintiff  commences  an 
action,  instead  of  applying  on  motion,  where  the  latter  course  is 
proper,  he  will  be  disallowed  the  extra  costs  occasioned  thereby: 
Sovereign  v.  Sovereign,  15  Gr.  559;  or  if  it  is  not  clear  that  the  action 
was  unnecessary,  the,  question  of  the  additional  costs  will  be 
reserved  until  after  the  Master  has  made  his  report:  Eberts  v.  Eberts, 
25  Gr.  565. 

The  extra  costs  of  bringing  an  action  where  a  summary  applica- 
tion would  have  sufficed  were  disallowed  between  solicitor  and  client: 
Re  Allenby  &  Weir,  13  P.  R.  403;  14  P.  R.  227. 

The  right  of  a  judgment  creditor  of  a  legatee  or  devisee  under  a 
will,  to  bring  an  action  for  administration  of  the  testator's  estate 
under  this  Rule  was  formerly  denied:  see  Gilbert!  v.  Jarvis,  16  Gr. 
265;  Blake  v.  Jarvis,  16  Gr.  295;  17  Gr.  201;  but  see  now  Mones  v. 
McCallum,  17  P.  R.  102,  398. 

Applica-          Applications  under  this  Rule  are  made  in  Chambers:  Rule  366;  if 
tion,  when  however,  the  motion  is  contested,   the  jurisdiction  of  the  Master  in 
to  be  made  Chambers  is  excluded,  and  the  motion  must  be  adjourned  before  a 
Judge  in  Chambers:  see  Rule  42  (10). 

Local  Applications  by  adults  may  be  made  for  the  like  purpose  to  the 

Masters.      Local  Master  having  jurisdiction  in  the  county  where  the  deceased 

resided:  Rule  947.    A  Local  Master's  jurisdiction  is   ousted   by  the 

motion  being  opposed,  and  in  that  event  it  must  be  adjourned  before 

a  Judge  of  the  High  Court  in  Chambers:  Ib. 

Where  an  administration  judgment  is  made  in  Chambers,  the 
reference  should  prima  faeie  be  to  the  Master  of  the  County  in 
which  the  person,  whose  estate  is  to  be  administered,  resided:  Thomp- 
son v.  Fairbairn,  10  P.  R.  533;  Armstrong  v.  Armstrong,  18  P.  R.  55. 

Fourteen  RUie  945  provides  that  fourteen  clear  days'  notice  of  the  motion 

dal?      «  must  be  given.     Motions  for  administration,  therefore,  constitute  an 

motfonto  exception  to  ordinary  motions,   which   only  require  two  clear  days' 

be  given,  notice:  Rule  348;  and  see  Exchange  Bank  v.  Newell,  19  C.  L.  J.  253. 
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Parties. — The  provisions  of  Rules  193,  203,  apply  to  proceedings  Rule  944. 
under   this   Rule.      All   parties   from   whom    an    account   is    sought,  Parties, 
should  be  served  with  notice:  see  Rule  203  note. 

Creditors. — A  creditor  whose  debt  is  payable,  may  make  applica-  Applica- 
tion   for    administration    of    his    deceased    debtor's    estate,    without  u°u  *°* 
waiting  a  year  from  his  decease.     To  an  application  by  a  creditor  f or  craTion^by 
the  administration  of  the  personal  estate,  no  one   but  the  personal  creditors, 
representative,  and  any  person  interested  who  are  infants  (see  Rule 
948),   need   be  made   defendants.    Where  an   administration   of  the 
realty    is    also    sought,    some   one    must   be    made   a    party    who    is 
interested  in  the  realty:  Rule  951.    Under  the   Devolution,  of  Estates 
Act,   the    personal    representative    sufficiently    represents    both    the 
real  and  personal  estate  of  all  persons  dying  since  1st  July,  1886,  and 
it  is  not  proper  to  make  the  heirs  or  devisees  of  such  persons  parties 
unless  the  estate  has  become  vested  in  them  under  R.  S.  O.  c.  127, 
s.    13.      Where    the    letters    of    administration    are    limited    to    the 
personalty,  it  will  be  necessary  to  get  letters  of  administration  of  the 
realty,  in  order  to  obtain  proper  representation  of  the  realty. 

Where  the  realty  has  become  divested  from  the  personal  represen- Personal 
tative  by  reason  of  the  omission  to  file  a  caution,  he  ceases  to  repre-  represen- 
sent  the  realty;  and  whether  it  remains  liable  to  administration  in  the  b*  served8 
hands  of  the  persons  in  whom  it  thereby  becomes  vested  under  the 
Statute,  is  a  point  yet  to  be  determined:  see  R.  S.  O.  c.  127,  s.  13. 

Where   there    are    several    personal    representatives    all    must    be  if  more 
served,   even   though   some  be   resident  out   of    the   jurisdiction:   Re  than  one 
Freebom.  Freeborn  v.  Carroll,  6  P.  R.  188;  Latch  v.   Latch,  L.  R.  lO 
EQ.  464. 

A  judgment  for  administration  could  not  formerly  be  granted  ^^^ 
as  against  an  executor  de  son  tort  where  there  was  no  legal  per- 
sonal representative  before  the  Court:  Roicsell  v.  Morris,  17  Eq. 
10.  Nor  against  an  executor  named  in  the  will  who  had  not  proved 
the  will:  Outram  v.  Wyckhoff,  6  P.  R.  150.  But  see  now  Rule  196,  as 
to  action  against  an  executor  de  son  tort:  notwithstanding  Rule  196, 
where  the  action  is  brought  against  an  executor  de  son  tort,  it  would 
seem  to  be  the  better  practice  to  commence  it  by  writ,  and  not 
under  Rules  944,  947.  See  further  as  to  parties  Rule  203,  note. 

On  the  motion,  the  applicant  must  be  prepared  with  proof  that  the  Evidence 
defendant   is  the  personal  representative:   ordinarily,   the  letters    ofrecluired 
administration,   or  letters  probate,  should  be  produced:  Re  Marshall,  "^V^^ 
Foster  v.   Marshall,  1  Chy.  Ch.  29;  Re  Israel,  2  Chy.  Ch.  392.     But  Of  grant  of 
where  the  plaintiff  swore  that  the  defendant  was  administrator,  and  probate,  or 
the  fact  was  not  disputed,   production  of  the  letters  was  dispensed  £raTionS" 
with:  Re.  Bell,  Bell  v.  Bell,  3  Chy.  Ch.  397.     It  is  sufficient  if  the 
letters  of  administration  be  granted  at  any  time  before  the  hearing 
of  the  motion,  even  though  subsequent  to  the  giving  of  the  notice:  Edin- 
burgh Life  Assurance  Company  v.  All-en;  19  Gr.  593;  Re  Masonic  &  O. 
L.  A.  Co.,  32  Ch.  D.  373;  Trice  v.  Robinson,  16  Ont.  433.     But  letters 
of  administration  obtained  pendente   lite  will  not  relate  back  to  the 
commencement  of  the  action  so  as  to  bar  the  running  of  the  Statute 
of  Limitations:   Chard  v.  Ra&,  18  Ont.  371.     Where  the  motion  wasproofof 
refused  on  the  ground  that  the  personal  representative  was  not  a  applicant's 
party,  only  the  costs  necessary  to  raise  that  objection  were  allowed:  claim. 
Irtcin  v.  Buck,  6  P.  R.   183.     The  creditor  applying  must  also  give 
prima  facie,  evidence  of  his  claim  as  creditor:  Re  Clarke,  2  Chy.  Ch. 
57;  and  where  his  claim  is  disputed,  he  must  establish  his  claim  by 
proper    evidence — his    own    uncorroborated    evidence    is    insufficient: 
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Rule  944.    Vivian  v.  Westbrooke,  19  Gr.  461;  Re  Finch,  23  Ch.  D.  267;  Re  Ross, 

Corrobora-  29  Gr.  385;  see  R.  S.  O.  c.  73,  s.  10;  and  as  to  the  nature  of  corrobora- 

tionmust    tion  required:  see  Sto-ddart  v.  Stoddart,  39  U.  C.  Q.  B.  203;  Sugden 

PongteVR*tedlf    v-    Lor*   8t-    L^»iard8,    1    P.    D.    154,    179;    McDonald   v.    McKinnon, 

'    26  Gr.  12;  McKay  v.  McKay,  31  C.  P.  1;  Adamson  v.  Adamson,  28  Gr. 

228;  Brown  v.   Capron,  24  Gr.  91;  Halleran  v.  Moon,  28  Gr.  319;  Re 

Laws,  Laws  v.  Laws,  Ib.,  382;  Re  Robbim,  23  Gr.  162;  Re  Ross,  29  Gr. 

385;   18  C.  L.  J.   11;  Parker  i.  Parker,  32   C.  P.   113,   approved  in 

Rod-ford  v.  Macdonald,  18  Ont.  App.  167;  Watson  v.  Severn,  6  Ont.  App. 

559;  Watson  v.  Bradshaw,  Ib.,   666;  C"oofc  v.  Grant,  32  C.  P.  511;  Re 

Murray,  29  Gr.  443;  9   Ont.   App.   369;  Bum  v.  Burn,  8  Ont.    237; 

Tucker  v.  McMalion,  11  Ont.  718;  #000  v.  Maguire,  11  Ont.  App.  507. 

It  is  sufficient  if  the  corroboration  is  in  some  material  facts,  but  it 

is  not  necessary  that  the  whole  of  the  facts  should  be  established  by 

independent  testimony:  Radford  v.  Macdonald,   supra. 

An  annuitant  whose  annuity  is  payable  under  a  covenant  made  by 
a  testator  is  not  entitled  to  apply  for  administration  of  the  testator's 
estate  so  long  as  the  annuity  is  not  in  arrear,  even  though  the  estate 
be  deficient:  Re  Hargrfaves,  Dicks  v.  Hare,  44  Ch.  D.  236;  62  L. 
T.  819. 

A  partnership  creditor  suing  for  the  administration  of  the  estate 
of  a  deceased  partner  must  join  the  surviving  partner  as  a  party, 
even  though  he  is  insolvent:  Re  McCrae,  For  star  v.  Davis,  25  Ch.  D. 
16;  49  L.  T.  544. 

The  creditor  must  be  a  creditor  of  the  deceased  person  whose  estate 
is  sought  to  be  administered.  Where  the  applicant  was  merely  a 
creditor  of  the  personal  representative  for  advances  made  to  him  us 
such,  the  application  was  refused:  Campbell  v.  Bell,  16  Gr.  115; 
Farhall  v.  Farhall,  L.  R.  7  Chy.  123;  Re  Pettee,  6  P.  R.  157;  Owen 
v.  Delam&re,  L.  R.  15  Eq.  134;  Ewart  v.  Steven,  18  Gr.  35;  Seton.  5th 
ed.,  1315;  and  see  Henry  v.  Sharp,  18  Gr.  16.  Creditors  whose  debts 
are  incurred  by  the  executor,  in  carrying  on  a  business  of  his  testator 
are  entitled  to  indemnity  out  of  the  deceased's  estate  to  the  extent,  if 
any,  to  which  the  executor  is  entitled:  Re  Johnson,  Shearman  v.  Robin- 
son, 15  Ch.  D.  548;  43  L.  T.  372;  and  a  plaintiff,  who  had  made 
advances  to  pay  the  debts  of  a  deceased  person,  to  save  the  estate 
the  costs  of  suits  to  recover  them,  was  held  entitled  to  administration: 
Glass  v.  Munsen,  12  Gr.  77;  see  also,  Mills  v.  Cottle,  17  Gr.  335; 
Strickland  v.  Symons,  48  L.  T.  188;  which  were  cases  of  advances  to 
trustees. 

Effect  of         A  judgment  for  administration  cannot  be  set  aside  on  the  ground 
judgment    that  the   applicant   was   not   a   creditor,   after  other  creditors    have 
istrationas  Proved  under  it:  Re  Cannon,  Oates  v.  Cannon,  13  Ont.  70. 
to  claims        Where  the  personal  representative  has  duly  advertised  for  creditors 

creditors  umler  R-  S'  °-  c-  129'  s'  38'  and  h.as  distributed  tlie  estate,  that  is 
an  answer  to  a  subsequent  application  for  administration  by  a  credi- 
tor who  has  failed  to  send  in  his  claim:  Re  Bracken,  Doughty  v.  Tanner, 
61  L.  T.  531. 

A  judgment  for  administration,  is  equivalent  to  a  judgment  in 
favour  of  all  the  creditors  of  the  estate,  but  creditors  who  :m>  not 
parties  to  the  action  can  only  claim  the  benefit  of  it  from  its  date; 
as  to  the  claims  of  the  latter,  the  running  of  the  Statute  of  Limita- 
tions is  not  stopped  until  the  judgment  is  obtained:  Re  Cannon,  1 
Ont.  705;  Re  Greaves,  18  Ch.  D.  551;  45  L.  T.  464;  Manby  v.  Manby,  3 
Ch.  D.  101:  but  see  Crooks  v.  Crooks,  4  Gr.  at  p.  619.  The  judgment, 
however,  does  not  prevent  the  Statute  from  running  in  favour  of 
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debtors  to  the  estate:  fa-fi>wv   Kmir^.  12  Ont.  615;  14  Ont.  App.  723; Rule  944. 
and  a  judgment  for  the  administration  of  the  estate  of  the  owner 
of  the  equity  of  redemption,  does  not  stop  the  running  of  the  Statute 
in  favour  of  a  mortgagee  in  possession:  Crooks  v.  Watkins,  8  Gr.  340. 

A  judgment  for  administration  of  the  estate  of  a  deceased  person 
operates  as  from  its  date,  not  merely  in  favour  of  a  creditor,  but  in 
favour  also  of  the  estate,  i.e.,  of  the  personal  representative  and 
other  creditors,  when  the  estate  is  insolvent,  in  regard  to  a  set-off 
against  the  creditor's  demand,  and  the  judgment  prevents  the  further 
running  of  the  statute  (21  Jac.  1,  c.  16)  against  the  set-off:  Re 
Ballard,  88  L.  T.  Jour.  379. 

The  personal  representative  is  not  bound  to  set  up  the  Statute  of  Statute  of 
Limitations  as  a  bar  to  a  creditor's  claim:  Lewis  v.  Rumney,  L.  R. 
Eq.  451;  and  if  the  personal  representative,  and  such  of  the  parties 
beneficially  interested  as  are  parties  to  the  suit,  or  who  have  come 
in  under  the  judgment,  do  not  set  up  the  Statute,  the  Court  is  not 
bound,  on  behalf  of  absent  parties  beneficially  interested,  to  disallow 
claims  against  the  estate  which  are  barred  by  the  Statute:  Alston  v. 
Trollape,  L.  R.  2  Eq.  205.  But  although  the  personal  representative 
may  refuse  to  set  up  the  Statute  as  against  the  claim  of  a  creditor  of 
the  estate,  yet  any  party  interested  in  the  estate,  whether  as  creditor, 
legatee,  or  next  of  kin,  may  set  it  up  as  a  bar  to  the  claim:  Shewen  v. 
Vanderhorst,  I  R.  &  M.  352;  Re  Wenham,  Hunt  v.  Wenham,  1892,  3 
Ch.  59;  67  L.  T.  648;  and  after  a  judicial  decision  that  a  claim  is 
barred  by  the  Statute  of  Limitations,  if  the  personal  representative 
pay  the  claim,  it  will  be  a  devastavit:  Midgley  v.  Midglcy,  1893,  3  Ch. 
282;  69  L.  T.  241.  But  a  trustee  or  executor  cannot  be  compelled  by  a 
beneficiary  to  set  up  the  Statute  of  Limitations  as  a  bar  to  any  debt 
which  the  trustee  or  executor  has  himself  incurred,  and  for  which  the 
estate  is  liable:  Budgett  v.  Budgett,  1895,  1  Ch.  202;  71  L.  T.  632. 

Though  a  personal  representative  may  pay,  or  retain,  debts  barred 
by  the  Statute,  though  otherwise  justly  due,  he  cannot  properly  pay, 
or  retain,  a  debt  due  under  a  promise  which  cannot  be  enforced  by 
reason  of  its  not  being  in  writing  under  the  Statute  of  Frauds:  Re 
'Rownson,  Field  v.  White,  29  Ch.  D.  358;  52  L.  T.  825. 

Where  a  cause  of  action  accrues  in  the  lifetime  of  the  creditor,  the 
Statute  begins  to  run  against  him,  and  continues  to  run  against  his 
estate,  notwithstanding  there  is  no  executor,  or  administratrix 
thereof;  but  where  the  cause  of  action  does  not  accrue  until  after 
his  death,  then  the  time  does  not  begin  to  run  until  there  is  a  personal 
representative:  Grant  v.  McDonald,  8  Gr.  468;  Stevenson  v.  Hodder,  15 
Gr.  570.  A  claim  cannot  be  kept  alive  by  any  acknowledgment,  or 
payment,  by  an  executor  He  son  tort:  Ib.,  B'oatwright  v.  Boatwright,  L. 
R.  17  Eq.  71. 

A  personal  claim  barred  as  to  personal  estate  by  the  six  years 
limitation  may  be  preserved  by  a  charge  of  debts  on  land  as  against 
real  estate,  so  as  to  become  liable  to  be  barred  only  after  ten  years: 
Re  Stephens,  Warbwton  v.  Stephens,  4  Ch.  D.  39;  R.  S.  O.  c.  133,  s.  23, 
and  see  Barnes  v.  Glenton,  1898,  2  Q.  B.  223. 

Where  a  contract  for  payment  of  money  at  a  future  time  provides 
that  in  default  of  payment  of  interest  for  21  days,  at  any  time,  the 
principal  may  be  called  in,  the  Statute  will  begin  to  run  as  against 
the  principal  money  from  the  time  when  it  might  have  been  first 
called  in  under  such  provision,  where  there  has  been  no  subsequent 
payment:  Reeves  v.  Butcher,  1891,  2  Q.  B.  509;  65  L.  T.  329. 

A  personal  representative  cannot  set  up  his  own  devastavit  and 
claim  that  the  Statute  of  Limitations  bars  any  claim  against  him  by 
J.A.-70 
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Kule  944.  reason  of  such  devastavit;  but  if  he  is  sued  for  a  devastavit,  he  may 
rely  on  the  Statute  as  a  bar:  Re  Hyatt,  Bowles  v.  Hyatt,  38  Ch.  D.  GOO; 
59  L.  T.  297. 

Staying^          As  to  staying  a  creditor's  action  when  an  administration  judgment 

actfonaf-     has  been  Sranted,  see  Re  Langtry,  18  Gr.  530;  Re  Henderson,  26  Gr. 

ter  admin-  297;  Bailey  v.  Monteith,  3  C.  L.  T.  599;  Henderson  v.  Maxwell,  19  L.  K. 

istration.  Ir.  225;  Monteith  v.  Merchants  Bank,  4  C.  L.  T.  41;  Harrison  v.  Stubb, 
W.  N.  1878,  79;  Re  Tims,  W.  N.  1878,  141;  and  as  to  staying  proceed- 
ing on  the  administration  judgment:  see  Rule  955  (b). 

In  Re  Womcrsley,  29  Ch.  D.  557,  the  Court  refused  to  restrain  a 
creditor  who  had  recovered  judgment  previously  to  the  administration 
order,  from  proceeding  against  the  executor  personally. 

Proceedings  by  a  creditor  may  be  stayed  on  the  application  of  any 
person  interested  in  the  estate,  on  payment  of  his  claim  and  costs: 
Fitten  v.  Dawson,  3  Chy.  Ch.  461;  Re  Henderson,  26  Gr.  297;  15  C. 
L.  J.  132. 

Where  some  defendants  in  an  administration  action  by  a  creditor 
offered  to  satisfy  the  plaintiff's  claim  and  the  costs  of  the  action, 
the  Court  refused  to  stay  proceedings  unless  the  rights  of  an  infant 
defendant  were  provided  for:  Clegg  v.  Clegg,  17  L.  R.  Ir.  118. 

After  judgment  for  administration,  a  creditor  cannot,  in  an  action 
for  trespass  brought  against  him  by  the  personal  representative, 
counter-claim  for  a  debt  due  by  the  deceased  to  him:  Monteith  v. 
Walsh,  10  P.  R.  162;  20  C.  L.  J.  71. 

Applica-          Legatees,  Next  of  Kin,  etc. — Applications  by  legatees,  or  nest  of 

tkms  for      km,  for  administration  cannot  be  made  until  the  lapse  of  a  year  from 

tm'tion'bv   the  death  of  the  deceased:  33  Geo.  3,  c.  8  (Imp.);  Slater  v.  Slater,  3 

legatees,  or  Chy.  Ch.  1;  Vivian  v.  Westbrooke,  19  Gr.  461;  Grant  v.  Grant,  9  P.  R. 

nextof  kin,  211;  but  see  contra,  Wallis  v.  Wallis,  9  Ir.  Chy.  511;  Prosser  v.  Mossop, 

mad^until  29   W'    R'    439'    which   were   not   followed   in    Re  Horle-y,    Tucker  v. 

lapse  of  a    Morley,    September,    1882,    by    Proudfoot,    J.      When    the   action    is 

year  from    brought  unnecessarily,  the  legatee  may  be  ordered  to  pay  the  costs  of 

all  parties:  Re  Woodhall,  Garbutt  v.  Hewson,  2  Ont.  456.     Whenever  a 

legatee,  if  alive,  may   apply,  his  personal  representative,  in  case  of 

his  death,  may  also  apply:  Simpson  v.  Horne,  28  Gr.  1.     As  to  parties 

to  an  application  by  legatees:  see  Rule2Q3,  and  note  supra,  p.  348.    The 

fact  that  legatees  applying  for  an  administration  judgment  dispute  the 

claim  of  the  personal  representative  to  be  a  creditor  of  the  estate  is 

no    ground   for    refusing    the   application:    Re   Bagwell,    Anderson   v. 

Henderson,  17  P.  R.  100. 

Where  a  legatee  is  a  debtor  to  the  estate,  the  personal  representa- 
tive may  set  off  the  debt  against  his  legacy  pro  tanlo,  notwithstand- 
ing the  debt  may  be  barred  by  the  Statute  of  Limitations:  In  re 
Taylor,  Taylor  v.  Wade,  1894,  1  Ch.  671;  70  L.  T.  556;  8  R.  186. 

Infants. — An  application  for  administration  under  this  Rule  may 
probably  still  be  made  on  behalf  of  an  infant  by  his  next  friend:  see 
formerly  Re  Hill,  10  C.  L.  T.  87;  but  see  Rule  948  and  note,  which 
perhaps,  however,  applies  only  to  applications  under  Rule  947.  It 
has  been  granted  on  the  mere  suggestion  that  it  would  be  for  the 
infant's  benefit:  Re  Wilson,  Lloyd  v.  Tichborne,  9  P.  R.  89;  but  where 
the  ground  of  motion  was  that  strangers  had  got  possession  of  most 
of  the  estate,  an  order  was  refused,  there  being  no  allegation  that  the 
executor  refused  to  account,  or  was  colluding,  and  the  Court  thought 
he  ought  to  apply  for  the  order  if  it  were  necessary:  Re  Dearing, 
Mitchell  v.  Bearing,  12th  June,  1882,  Proudfoot,  J.;  see  also  Re  Blake, 
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29  Ch.  D.  913.    But  where  it  turned  out  that  a  suit  had  been  brought  Rules 
unnecessarily  by  an  infant,  his  next  friend  was  ordered  to  pay  the  945,  946. 
costs  of  it:  Hutchinson  v.  Sargent,  17  Gr.  8;  Me  Andrew  v.  Lafiamme,  19 
Gr.  193;  Hoodie  v.  Leslie,  12  Gr.  537;  and  see  Re  Johnston,  Johnston, 
v.  Hogg,  25  Gr.  261;  Carroll  v.  Carroll,  23  Gr.  438;  R&  Blake,  29  Ch. 
D.  913. 

An  administration  suit  should  not  be  instituted  on  behalf  o'f  infants, 
where  the  object  is  simply  to  obtain  an  allowance  for  their  mainten- 
ance out  of  the  estate,  which  can  be  as  readily  got  by  application 
under  Rule  960,  ct  seq.:  FenwicJc  v.  Fenwick,  20  Gr.  381;  Goodfellow  v. 
Rannie,  Ib.,  425. 

Personal  Representative.—  As  has  been  already  stated  (supra,  p.  Personal 
1103)  the  personal  representative  must  always  be  notified  where  the  ^rvee88e£f" 
application  is  made  by  any  creditor,  devisee,  legatee,  next  of  kin,  or  deceased 
heir.  legatee 

may  apply. 

Where  he  makes  the  application  himself  he  may  sometimes  do  so 
ex  parte:  see  Rule  950,  and  note. 


945.     The  notice  of  motion  shall  be  served  upon 
necessary  parties,  including  the  executor  or  administrator,  motion. 
14  clear  days  before  the  day  named  for  hearing  the  appli-  ^^  Q{ 
cation,  and  shall  be  according  to  Form  No.   59.     Con.  notice. 
Rule  966. 

Taken  from  Chy.  O.  468,  552,  561. 

Where  the  administration  of  the  realty  is  sought,  notice  must  be  Heir  and 
given  to  the  heirs,  or  devisees,  or  one  or  more  of  them:  Rule  951;  ^gne£0  be 
unless  under  The  Devolution  of  Estates  Act  the  personal  representative  served. 
also  represents  the  realty:  see  supra,  p.  1103;  adult  next  of  kin  and 
legatees  need  not  be  served  with  the  notice  of  the  motion,  but  they 
must  be  served  with  an  office  copy  of  the  judgment,  as  prescribed 
by  Rule  203  (3):  see  note  to  that  Rule;  but  infant  heirs,  devisees,  next 
of  kin  or  legatees,   must  be  made  parties  to  the  application  before 
judgment:   see   Rule  948. 

Where   infants    are   to    be    served   with   notice   of   the   motion,   a  Guardian 
guardian  ad  litem  must  be  appointed  to  them.     This  is  effected  by  fnfft\it"de° 
serving  the  Official  Guardian  ad  litem  with  the  notice  of  motion:  see  fendants, 
Rule  152;  only  one  copy  of  the  notice  of  motion  need  be  served  on  how  *°  be, 
him,  no  matter  how  many  infant  defendants  there  may  be. 

946.  —  (1)  Upon  proof  of  service  of  the  notice  of  mo-  upon  proof 

i  •  T    •  of  service    ,,  - 

tion,  or  on  the  appearance  in  person,  or  by  his  solicitor  or  of  notice    jJ. 
counsel,  of  the  executor  or  administrator,  and  such  other  pearance 
necessary  parties,  if  any,  and  upon  proof  by  affidavit  of  repPrerse0nU-al 
such  other  matter,  if  any,  as  may  be  required,  the  Court  ord 
or  Judg-e  may  award  judgment  for  the  administration  of  adm 
the  estate  of  the  deceased.    Con.  Rule  967.  may  "be 

(2)  The  judgment  may  be  according  to  the  Forms  156 
or  157,  as  may  be  necessary.  New. 

See  Chy.   O.   469. 

The  affidavit  on  which  the  application  is  founded  should  be  filed 
with  the  proper  officer,  before  the  notice  of  motion  is  served. 
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Rule  947.        The  affidavits  should  establish  the  facts  and  circumstances  neces- 
Evidence     sary  to  entitle  the  applicant  to  the  administration.     As  to  obtaining 
in  support,  oraj  evidence  in  support  of  the  motion,  see  Rules  490-492;  see  further 
tained. "       as  to  evidence  required,  Rule  944,  note,  supra,  p.  1103.     A  commission 
may  be  issued  after  notice  of  motion  served,  for  the  purpose  of  ob- 
taining evidence  in  support  of  the  motion:  Farrell  v.  Cruickshanlc,  1 
Chy.  Ch.  12. 

Entry  of          The  judgment  is  to  be  drawn  up  and  entered,  as     required  in  the 

judgment    case  of  Other  judgments:  see  Rule  635.     Where  any  preliminary  ques- 

istrafion?"  tion  has  to  be  determined,  as  has  been  already  pointed  out,  the  Court 

will  generally  require  an  action  to  be  brought:  see  Rule  944,  note, 

supra,  p.  1101. 

The  reference  should  be  prima  facie  directed  to  the  Master  of  the 
county  where  the  person  whose  estate  is  to  be  administered  resided: 
Thompson  v.  Fairbairn  10  P.  R.  533;  Armstrong  v.  Armstrong,  18  P. 
R.  55. 

Adult  per-      »47'. — (1)  An  adult   person    entitled  to   apply,  under 
apply  to     Rules  944  to  950,  for  a  judgment  for  administration  may 
r  ad-3  apply  to  the  Master  in  the  County  town  of  the  County 
-  (other  than  the  County  of  York)  where  the  deceased  per- 
r-  SOIlj  wnose  estate  is  to  be  administered  resided  at  the  time 
tate.          of  his  death;  and  the  Master  may,  subject  to  Rules  945, 
946,  948,  949  and  951,  award  judgment  for  administra- 
tion according  to  Form  156.     Con.  Rule  972. 

mSns          (2)  A  Local  Master  shall  not  entertain  the  motion  for 
beforTa      judgment  where  the  same  is  opposed,  but  the  same  shall 
judge.       be  adjourned  to  come  before  a  Judge  of  the  High  Court 
in  Chambers.    New. 

Mastercan-      The  jurisdiction  of  the  Local  Masters  under  this  Rule  is  confined 
ta^appTi-  to  aPPlicati°ns  made  by  adult  persons:  where  an  administration  of 
cation  by     an  estate  is  sought  on   behalf  of  an  infant,   or   where   the  person 
infants.        whose  estate  is  to  be  administered  died  in  the    County  of  York,  the 
application  must  be  made  in  Chambers  at  Osgoode  Hall  under  Rules- 
944-946:  Re  Hill,  Hawse  v.  Hawse,  10  C.  L.  T.  87;  or  in  some  cases 
it  may  be  necessary  to  commence  an  action  by  writ  for  that  purpose. 
Personal      Where  the  application  is  made  by  persons  claiming  as  creditors,  or 
taTiveSen      as  sPecific»  pecuniary,  or  residuary  legatees,  or  next  of  kin,  notice 
when  to  be  must  be  served  on  the  personal  representative  of  the  deceased  person 
served.         whose  estate  is  sought  to  be  administered;  and  where  an  administra- 
tion of  the  realty  is  required,  unless  the  applicant  himself  be  entitled 
to  some  interest  therein,  some  one  or  more  of  the  heirs  or  devisees 
interested  therein  must  be  served  with  notice  of  the  application,  un- 
less under  The  Devolution  of  Estates  Act  the  personal  representative 
sufficiently  represents  the  estate:  Rule  951;  and  see  supra,  p.  1103; 
where  infants  are  interested  they  must  in  all  cases  be  notified  by 
service  of  the  notice  of  motion  on  the  Official  Guardian  ad  litem: 
see  Rules  948,  152. 

Where  the  application  is  opposed  it  must  be  adjourned  to  come 
before  a  Judge,  and  the  Judge  may  direct  an  action  to  be  brought 
by  writ:  see  Re  Underhill,  33  C.  L.  J.  40;  17  C.  L.  T.  9. 

For  form  of  judgment  on  applications  under  this  Rule,  see  Form 
No.  156. 
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The  judgment  must  be  entered  in  the  same  way  as  a  judgment  Rule  947. 
in  an  action:  Rule  635. 

Chy.    O.   467,    under   which    similar   applications    were   authorized  Applica- 
to   be  made,   was  formerly  held  to  apply  to  simple  cases  only,  and tiou  may 
where  executors  were  charged  with  misconduct,  it  was  held  that  a  though  wil- 
bill   must   be    filed;    but   a   different   construction   was   subsequently fui  neglect 
placed  on  that  Order;  the  earlier  cases  proceeded  to  some  extent  on  and  default 
the  ground  that  under  the  common  order  for  administration,  an  in-     arged 
quiry  as  to  wilful  neglect  and  default  could  not  be  made,  unless  the 
order  was  obtained  by  the  personal  representative  himself:  .Harrison  Writ  of 
v.  McGlashan,  7  Gr.  531;  Ledgerwood  v.  Ledgorwood,  /&.,  584;  but  it  is^1^™0118' 
now  held  that  the  inquiry  as  to  wilful  neglect  or  default,  may  be  necessary, 
made  in  all  cases,  and  therefore  it  is  no  longer  a  sufficient  reason  for 
not  proceeding  by  summary  application  instead  of  by  action,  that  an 
inquiry  as  to  wilful  neglect  and  default  is  required:  Re  Allen,  Pocock 
v.  Allen,  9  P.  R.  277;  and  see  supra,  p.  1101. 

As  to  cases  in  which  it  is  proper  to  commence  an  action  for  admin- 
istration by  writ:  see  note  to  Rule  944,  supra,  p.  1101. 

Where  there  is  more  than  one  personal  representative  all  must  be  All  the 
notified,   notwithstanding  that  one  of  them   be  resident  out  of  the  1?™°^^ 
jurisdiction:  Re  Fraebwn,  Freeborn  v.  Carroll,  6  P.  R.  188.     A  judg-  notified, 
ment  for  administration  formerly  could  not  be  made  against  an  execu- 
tor de  son  tort,  where  there  was  no  legal  personal  representative  before  Executor 
the  Court:  Rowsell  v.  Morris,  17  L.  R.  Eq.  20;  Outram  v.  Wyckoff,  Qde  son  tort. 
P.  R.  150;  Re  Coltoii,  8  P.  R.  542;  but  see  now  Rule  196.    A  creditor 
making  an  application  must  be  a  creditor  of  the  deceased  person,  and 
not   merely   a   creditor   of   his    executor   or   administrator:   thus,    an 
application  by  a  person  who  had  made  advances  to  the  executor  was 
refused:  Campbell  v.  Bell,  16  Gr.  115;  Farhall  v.  FarJiall,  7  L.  R.  Chy. 
123;  Re  Pettee,  6  P.  R.  157;  Ewart  v.  Steven,  18  Gr.  35;  Mills  v.  Cottle, 
17  Gr.   335;  Hughes  v.  Hughes,  6  Ont.  App.  378;   but  see  Henry  v. 
Sharp,  18  Gr.  16,  where  a  decree  was  made  by  consent.     A  plaintiff 
who  had  made  advances  to  pay  debts  of  a  deceased  person  to  save 
the  estate  the  costs  of  suits  to  recover  the  same,  was  held  entitled 
to  administration:    Glass  v.  Munsen,  12  Gr.  77;  and  see  supra,  p.  1104. 

Where  the  personal  representative  has  distributed  the  estate,  after 
duly  advertising  under  R.  S.  O.  c.  129,  s.  38,  that  is  an  answer  to 
the  application:  see  Rule  203,  note,  p.  348.  Re  Brackin,  Doughty  v. 
Towmon,  Gl  L.  T.  531. 

The  fact  that  the  estate  was  small,  and  that  no  misconduct  was 
imputed  to  the  executors,  and  that  it  was  inadvisable  to  incur 
expense,  was  held  to  be  no  ground  for  refusing  the  application  of  a 
legatee  for  administration:  Re  Falconer,  1  Chy.  Ch.  273.  Where, 
however,  the  executor  swore  that  the  personal  estate  did  not  exceed 
$50,  the  Court,  before  granting  the  order,  required  the  applicant, 
who  was  one  of  the  residuary  legatees,  to  file  an  affidavit  stating  that 
he  had  reason  to  believe,  and  did  believe,  that  the  result  of  the  pro- 
ceedings would  shew  a  substantial  balance  to  be  divided  among  the 
legatees:  Foster  v.  Foster,  19  Gr.  403;  and  see  Westorook  v.  Browett, 
17  Gr.  339;  Shaw  v.  Freedy,  8  C.  L.  J.  136;  Gilbert  v.  Braitnwait,  3 
Chy.  Ch.  413. 

Where  the  estate  in  question  is   small,   a  suit   for  administration  Adminis- 
should  not  be  brought  until  all  reasonable  means  of  avoiding  the  Suittr*tion' 
have  been  exhausted;  and  where  a  next  friend  of  an  infant  brought  Estate  of 
a  suit  for  administration,  without  having  taken  steps  to  avoid  litiga- trifling 
tion,  and  the  suit  afterwards  appeared  to  have  been  unnecessary,  heamount- 
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was  ordered  to  pay  the  costs  of  the  suit:  Hutchinson  v.  Sargent,  17 
Gr.  8;  Mo  Andrew  v.  Laflammc,  19  Gr.  193;  Hoodie  v.  Leslie,  12  Gr.  537; 
and  see  Re  Johnston,  25  Gr.  261;  Carroll  v.  Carroll,  23  Gr.  438. 

Administration  was  refused  on  the  application  of  a  legatee  whose 
claim,  including  interest  on  his  legacy,  only  amounted  to  $28,  not- 
withstanding that  it  was  alleged  that  other  legacies  remained  unpaid, 
which  amounted  to  a  considerable  amount:  Reynolds  v.  C'oppin,  19  Gr. 
627;  and  see  Re  Johnston.  Johnston  v.  Hogg,  25  Gr.  261. 

An  application  by  a  partnership  creditor  was  refused,  where 
it  was  shewn  that  the  separate  estate  of  the  deceased  was  insuffi- 
cient  to  pay  his  separate  creditors:  Re  Barnard,  Edwards  v.  Barnard, 
32  Ch.  D.  447;  55  L.  T.  40.  In  Arm-strong  v.  Armstrong,  18  P.  R. 
55,  the  plaintiff  being  out  of  the  jurisdiction,  and  his  probable  in- 
terest in  the  estate  appearing  to  be  $273,  he  was  absolved  from  giving 
security  for  costs,  he  agreeing  that  his  share  in  the  estate  should 
be  charged  with  any  costs  he  might  be  ordered  to  pay. 

Costs  Where  a   plaintiff  unnecessarily  issues   a  writ  for  administration, 

Wnt  mstead  of  applying  for  a  judgment  on  notice,  he  is  not  entitled  to  the 
extra  costs  thereby  occasioned:  Sovereign  v.  Sovereign,  15  Gr.  559; 
and  such  costs  are  not  recoverable  between  solicitor  and  client:  Re 
Alleriby  d  Weir,  13  P.  R.  403;  14  P.  R.  22;  and  where  it  is  not  clear 
whether  the  proceeding  by  writ  is  unnecessary  the  costs  will  be 
reserved  until  after  the  Masters  report  is  made:  Eberts  v.  Eberts, 
25  Gr.  565. 

And  where  a  creditor  brings  an  administration  suit,  after  being 
informed  that  there  are  no  assets  applicable  to  the  payment  of  his 
claim,  if  the  information  appears  by  the  result  to  be  substantially 
correct,  he  may  have  to  pay  the  costs  of  the  suit:  The  City  Bank  v. 
Scatcherd,  18  Gr.  185;  and  so  also  a  next  of  kin,  or  residuary  legatee, 
unnecessarily  bringing  a  suit,  may  be  ordered  to  pay  the  costs  of  it: 
see  Parsill  v.  Kennedy,  22  Gr.  417;  Re  Woodhall,  2  Ont.  456;  so  also  a 
trustee:  Re  Cabbum,  46  L.  T.  848. 

A  suit  unnecessarily  brought  by  a  residuary  legatee  claiming,  but 
failing  to  establish  himself,  to  be  a  creditor,  was  on  further  directions 
dismissed  with  costs:  Re  Johnston,  25  Gr.  562;  and  see  Re  Woodliall, 
2  Ont.  456;  and  a  residuary  legatee  of  money  and  stocks,  subject  to 
a  prior  estate  for  life,  is  not  entitled,  as  of  course,  to  have  the  pro- 
perty brought  into  Court  to  be  administered;  and  where  the  fund  is 
invested  in  the  names  of  proper  trustees,  and  in  proper  securities,  the 
Court  will  refuse  to  interfere:  Re  Braithwai-te,  21  Ch.  D.  121;  48  L. 
T.  857. 

A  legatee,  or  next  of  kin,  cannot  apply  for  administration  until 
the  expiration  of  a  year  from  the  death  of  the  person  whose  estate  is 
sought  to  be  administered:  but  see  supra,  p.  1106. 

Where  land  is  devised  subject  to  the  payment  of  an  annuity,  so 
long  as  the  annuity  is  promptly  paid  the  annuitant  cannot  claim  to 
have  the  land  sold:  Re  Potter,  50  L.  T.  8;  and  where  a  will  creates  a 
life  estate  in  chattels,  the  executor  is  discharged  when  he  hands  over 
the  chattels  to  the  tenant  for  life;  the  latter,  and  not  the  executor, 
then  becomes  liable  to  the  remainderman:  Re  Munsie,  10  P.  R.  98; 
20  C.  L.  J.  112. 

Where  the  application  is  made  by  a  creditor,  whose  claim  is  dis- 
puted, he  must  establish  his  debt  by  proper  evidence,  his  own  un- 
corroborated affidavit  is  not  sufficient:  Vivian  v.  Westbrooke,  19  Gr. 
461;  and  see  supra,  p.  1104. 
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Where  the  personal  representative  makes  an  application  for  the  Rule  948. 
administration  of  the  estate,   see  Rule  950.  Applica- 

There  appears  to  be  some   conflict  of  authority  as  to  whether  a  sonal  Preps' 
deficiency  of  assets,  for  the  payment  of  debts,  is  a  sufficient  ground 
for  the  personal  representative  to  apply  to  the  Court  for  administra- 
tion: see  cases  supra*,  in  note  to  Rule  950,  p.  1113. 

The  personal  representative  is  entitled  to  bring  a  suit  for  adminis-Suit  to 
tration  in  order  to  obtain  an  indemnity  in  respect  to  leasehold  estates :  ?b*ain 
Re  Bosicorth,  45  L.  T.  136;  but  he  has  no  right  to  institute  a  suit  forLgainpt3 
administration     merely   to    obtain     an     indemnity     by    passing     his  covenants 
accounts:  White  v.   Cummins,  3  Gr.   602;  Cole  v.   Glover,  16  Gr.  392;ialease. 
Barry  \.  Scurry,  19  Gr.  458;  and  he  may  be  refused  his  costs  of  a 
suit  if  unnecessarily  brought:  Graham  v.  Robson,  17  Gr.  318;  Springer 
v.  Clarke,  15  Gr.  664;  but  see  Farrotc  v.  Austen^  18  Ch.  D.  58;  45  L. 
T.  227;  Re  McClellan,  29  Ch.   D.  495;  52  L.  T.    741;  or  he  may  be 
ordered  to  pay  the  costs  of  the  suit:  Sullivan  v.  Sullivan,  16  Gr.  94; 
Re  Dineen,  before  Boyd,  C.,  13th  May,  1884;  or  the  costs  of  a  suit 
brought  by  a  creditor  or  legatee,  rendered  necessary  by  the  action  of 
the  executor:  McGill  v.  Courtice,  17  Gr.  271;  Re  Radcliffe,  44  L.  T.  96; 
50  L.  J.  Chy.  317;  Killing  v.  KilUns,  29  Gr.  472.     An  application  was 
held  proper  where  one  of  the  legatees  was  absent  from  the  Province 
and  the  executor  had  taken  proper  steps  to  find  him,  and  could  not 
get  a  discharge  without  coming  to  the  Court:  Re  Wade,  18  Gr.  485. 
So  also  executors  have  been  charged  with  so  much  of  the  costs  of 
the  reference  as  were  incurred  in  establishing  charges  against  them 
which  they  disputed:  Stewart  v.  Fletcher,  18  Gr.  21;   Smith  v.  Roe, 
11  Gr.  311;  Bald  v.  Thompson,  17  Gr.  154;  and  see  Ashbough  v.  Ash- 
bough,  10  Gr.  433.     But  an  executor  may  be  allowed  his  costs  though  Personal 
he  has  committed  a   breach  of  trust,   if  the  estate  has  suffered  norgp.,when 
loss:   Wiard  v.   Gable,  8  Gr.  458.      But  a  personal  representative  in 
default  was  held  not  entitled  to  costs  until  he  had  made  good  his  de- 
fault: Re  Bashan,  23  Ch.  D.  195;  48  L.  T.  476;  McEwan  v.  Crombte,  25 
Ch.  D.  175;  49  L.  T.  499.    In  Tebbs  v.  Carpenter,  1  Mad.  290,  it  was  Maybe 
laid  down  that  if  the  suit  would  have  been  proper,  and  the  executor  ordered  to 
a  necessary  party,  if  the  executor  had  not  misconducted  himself,  he  paycosts 
ought  not  to  pay  all  the  costs  of  the  suit,  though  in  the  course  of  the  saryn^it!or 
suit  it  appears  he  has  misconducted  himself;  but  if  the  misconduct  of  of  suit  ren- 
the  executor  was  the  sole  occasion  of  the  suit,  he  ought  then  to  pay  dred 
the  costs.     This  rule  was  approved  in  Smith  v.  Rowe,  11  Gr.  321; 
and  Simpson  v.  Home,  28  Gr.  1;  but  see  remarks  in  the  latter  case  at  condnct. 
p.  9. 

Whore  the  guardian  ad  litcm  of  an  infant  defendant  had  made  no 
objection  to  the  unnecessary  proceedings,  no  costs  were  given  either 
to  the  executors  or  the  guardian,  of  such  proceedings:  Springer  v. 
Clarke,  15  Gr.  664. 

948.    A  judgment  for  the  administration  of  an  estate  Represen- 
in  which  an  infant  is  interested  shall  not  be  made  until  the  infants. 
infant  is  represented  by  the  Official  Guardian.     Kules  13 
Sept.,  1890,  1270. 

This  Rule  extends  to  all  cases  of  administration  either  of  real  or 
personal  estate,  or  of  both. 

The  Official  Guardian  ad  litem  must  be  served  with  the  notice  cf 
motion:  Rule  152,  and  only  one  copy  thereof  need  be  served,  no 


1112  CONSOLIDATED   RULES. 

Rules          matter  how  many  infant  parties  there  may  be.    The  notice  of  motion 
949,  950.      should,  of  course,   be  directed  to  the   several  infants  interested,   by 
name. 

special  949.   Special  directions  touching  the  carriage  or  ex- 

directions  ,  •  <•  ii        •     j  i-  11  i 

maybe  edition  oi  the  judgment  may  be  given  as  may  be  deemed 
Respecting  expedient;  and  in  case  of  applications  by  two  or  more  per- 
order^geetc°f  sonsj  or  classes  of  persons,  judgment  may  be  granted  to 
oforder6  one  or  more  °^  the  claimants  as  may  seem  just;  the  ear- 
maybe  sub-  riage  of  the  judgment  may  be  subsequently  given  to  other 
"changed.y  persons  interested.  Con.  Rule  968. 

Taken  from  Chy.  O.  470. 

Several  ap-     Where  two   or   more  applications  are   made  by   different   persons 

—  mSv'cm^  under   this  Rule,   only   one  judgment   for   administration    should   be 

judgment    granted;  and  the  Court  may  determine  which  of  the  applicants  shall 

should  be     have  the  carriage  of  it,   the  rule  being  to  give  the  conduct  of  the 

granted.      proceedings  ceterw  paribus  to  the  party  most  interested  in  prosecuting 

them  properly  and  economically:  Perrim  v.  Perrin,   3  Chy.   Ch.   452; 

Re  Adams,  Adams  v.  Huirhead,  6  P.  R.  283;  Re  Draggon,  8  P.  R.  330; 

Re  Prime,  48  L.  T.  208;  Penny  v.  Francis,  7  Jur.  N.  S.  248;  but  see 

Re  Swire,  Mellor  v.  Swire,  46  L.  T.  437.     The  conduct  was  given  to 

the  first  applicant  in  Re  West,  West  v.  Falkiner,  7  C.  L.  T.  85.     The 

carriage  of  the  judgment  may  be  changed  in  case  of  delay:  Patterson 

v.  Scott,  4  Gr.  145;  and  see  Rules  657,  663,  and  notes.     As  between 

a  separate  creditor  and  a  partnership  creditor  of  the  person   whose 

estate  is  to  be  administered,  the  conduct  of  the  proceedings  is  given 

to  the  former:  Re  McRae,  Foster  v.  Davis,  25  Ch.  D.  16;  48  L.  T.  544. 

The  conduct  of  the   reference   under  a   judgment  obtained    by   a 

personal   representative   may,   for  good  cause,   be  transferred  to  a 

beneficiary  named  MS  a  defendant,  although  not  actually  served  with 

notice  of  the  application  on  which  the  judgment  was  pronounced: 

Re  Curry,  Curry  v.  Curry,  17  P.  R.  69. 

An  accounting  party  should  not,  as  a  rule,  have  the  carriage  of  the 
proceedings,  especially  where  there  is  a  competition  between  him 
and  beneficiaries  as  to  who  should  be  first  in  obtaining  an  adminis- 
tration order:  /&. 

See  also  notes  to  Rule  203  (2). 


An   executor   or    administrator  may   apply  for 
by  personal  judgment  for  administration.    Con.  Rule  969. 

represen- 

tative. Taken  from  Chy.  O.  471. 

A  personal  representative  may  apply  ex  parte:  Re  Dunlevy,  Order 
Book  11,  fo.  778;  Re  Ette,  6  P.  R.  159;  Re  Bromley,  before  Blake, 
V.-C.,  28th  January,  1878;  unless  infants  are  interested,  in  which 
case  the  application  must  be  made  on  notice  to  the  Official  Guardian 
ad  litem:  Rules  948,  152. 

Where  the  application  is  made  by  the  personal  representative 
ex  parte,  the  proceedings  should  be  entitled  "  In  the  matter  of  (the 
Estate),"  and  no  persons  should  be  named  as  plaintiffs  or  defendants: 
Re  Curry,  Curry  v.  Curry,  17  P,  R,  69.  Where  no  sufficient  ground 
was  shewn  for  making  the  order,  it  was  refused:  Barry  v.  Barry,  19 
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Gr.  458;  and  it  is  clear  that  the  personal  representative  cannot  apply  Rule  950. 
for  administration   merely   to   obtain   an   indemnity   by   passing   his 
accounts:  White  v.  Cummins,  3  Gr.  602;  Cole  v.  Glover,  16  Gr.  392. 

How  far  a  deficiency  of  assets  justifies  a  personal  representative  Deficiency 
applying  for  administration  is  the  subject  of  some  doubt.     In  1874  of  assets^ 
orders  were  made  on  that  ground,  on  the  application  of  the  personal  j  unifies  ap- 
representative,  in  Swetnam  v.  Swetnam,  6  P.  R.  149,  and  Re  Ette,  II).,  plication 
159.     But  in  the  subsequent  cases  of  Re  Shipman,  Wallace  v.  Shipman,  bypersoual 

24  Gr.  177;  Blake,   V.-C.,  said   that  the  reasons  which  existed  for  tatwe?11" 
making  the  order  in  Re  Ette  no  longer  held  good,  and  that  the  per- 
sonal representative,  on  being  sued  at  law,  could  set  uplhe  deficiency 

of  assets,  and  claim  administration  under  The  Administration  of 
Justice*  Act.  That  Act,  however,  was  in  force  when  Swetnam  v. 
Swetnam  and  Re  Ette  were  decided.  In  1877  in  Marsh  v.  Marsh,  7  P. 
R.  126,  Spragge,  C.,  held  that  the  course  pointed  out  in  JB«  Shipman 
should  be  followed,  and  refused  the  order;  and  in  Re  Jack,  Jack  v. 
Jack,  13  C.  L.  J.  358,  Proudfoot,  V.-C.,  did  the  same.  On  the  other 
hand,  in  Re  Bromley,  before  Blake,  V.-C.,  28th  January,  1878,  the 
order  was  granted,  the  applicant  having  been  sued  by  one  creditor  in 
the  Division  Court,  and  another  creditor  having  written  to  him, 
urging  him  to  obtain  the  order. 

As  to  the  grounds  justifying  a  personal  representative  obtaining 
administration:  see  further  Rule  203,  p.  352. 

An  executor,  who  has  suffered  a  creditor  of  the  estate  to  recover 
judgment  against  him  by  default  of  appearance,  cannot,  on  subse- 
quently obtaining  a  judgment  for  administration,  restrain  the  creditor 
from  proceeding  on  his  judgment,  even  though  there  be  a  deficiency 
of  assets:  Doner  \.  Ross,  19  Gr,  229;  and  see  Hutchinson  v.  Edmiso-n, 
11  Gr.  477. 

It  is  the  duty  of  an  executor,  on  a  deficiency  of  assets,  to  pay  all  On  deft- 
creditors  pari  pas$u;  and  even  his  right  of  retainer  cannot  be  set  UP^,"?^0* 
so  as  to  give  his  own  debt  any  preference,  but  the  lien  of  any  creditor  personal 
on  the  real  or  personal  estate,  created  in  the  lifetime  of  the  deceased,  represeu- 
is  not  to  be  prejudiced  by  this  rule:  R.  S.  O.  c.  129,  s.  34;  Meyers  T.mSJtdli 
Meyers,  20  Gr.  185;  Willis  v.  Willis,  29  Gr.  296;  Re  Ross,  29  Gr.  385;  tribute 
foreign  creditors  are  entitled  to  the  same  rights  as  creditors  living  Pari 
within  the  jurisdiction:  Re  Klabe,  Kaunrcuther  v.  Geiselbrecht,  28  Ch. 
D.  175;  21  C.  L.  J.  155;  Milne  v.  Moore,  24  Ont.  456;  a  creditor  who 
has  recovered   execution  against  the  executor  has  no  priority:  Bank 
of  British  North  America  v.  Mallory,  17  Gr.  102;  and  debts  due  by  the 
deceased  as  trustee  form  no  exception  to  the  rule:  Brock  v.  Cameron, 

25  Gr.  369.     And  it  would  seem,  notwithstanding  what  is  said  by 
Mowat,  V.-C.,  in  Doner  v.  Ross,  supra;  that  creditors  who  have  been 
overpaid  may  be  compelled  to  refund,  on  the  application  of  a  creditor 
who  has  not  received   his   due  proportion:   Chamberlain  v.   Clarke,  1 
Ont.  135;  9  Ont.  App.  273.     But  a  creditor's  claim  against  a  legatee 

or  creditor   who  has  been  overpaid,  to  compel  him  to  refund,  will  be  Creditors 
barred  in  six  years  from  the  time  of  the  overpayment,  notwithstand-  overpaid 
ing  that  the   creditor's   claim   against   the  testator's    estate  is   not  compelled 
barred:  Blake  v.   Gale,   31   Ch.   D.   196;  this  case   was   subsequently  to  refund, 
affirmed  by  the  Court  of  Appeal,  however,  on  the  ground  that  the 
creditor  had  acquiesced  in  the  overpayment:  55  L.  T.  234;  as  to  the 
•circumstances  under  which  beneficiaries  who  have  been  paid   more 
than  their  distributive  share  can  be  compelled  to   refund  at  the  in- 
stance of  other  beneficiaries:  see  R&  Winslow,  Frere  v.  Winslow,  45 
Ch.  D.  249. 
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Rule  951.  Where  an  executor  improperly  institutes  a  suit  for  administration 
Suit  irn-  he  may  be  ordered  to  pay  the  costs  of  it:  SulUvan  v.  Sullivan,  16  Gr. 
properly  94;  or  he  may  be  refused  his  costs  and  commission:  Graham  v. 
occasioned  Robson,  17  Gr.  310;  and  where  he  improperly  renders  a  suit  neces- 
by  personal  sary  by  a  creditor,  he  may  also  be  ordered  to  pay  the  costs  of  it: 

represen-     McOill  v.  Cotirtice,  17  Gr.  271. 

tatives, 

costs  of.          Where  the  personal  representative  obtains  the  oudgment,  the  con- 

duct of  the  reference  may  be  transferred  to  a  beneficiary:  Re  Curry, 

Curry  v.  Curry,  17  P.  K.  69. 
The   judgment    may    be    awarded   for   the   purpose   of   preventing 

creditors  from  bringing  actions,  and  the  proceedings  thereon  may  be 

stayed  if  thought  proper:  see  Rule  955. 


951-   Accounts  or  inquiries  in  respect  of  the  real  estate 
be  ordered  skall  not  be  directed,  unless  notice  of  the  application  has 

of  realty,  .  .  i    1  1  •  •  i 

unless  heir  been  given  to  the  persons  interested  therein,  or  in.  wiiom 
served?66  the  same  is  vested,,  or  one  or  more  of  them.  Con.  Rule  970. 

Taken  from  Chy.  O.  472. 

This  Rule  is  merely  declaratory  of  what  has  before  been  the  prac- 

tice of  the  Court:  Eccles  v.  Lowry,  23  Gr.  172,  per  Proudfoot,  V.-C. 
In  case  of  In  case  of  an  intestacy  of  a  person  who  died  before  1st  July,  1886. 
intestacy,  the  heir,  or  one  or  more  of  the  heirs,  must  be  a  party,  or  parties,  to 
oTheirs10re  the  application,  either  as  plaintiff,  or  defendant:  Tiffany  v.  Tiffany,  9 
must  be  Gr.  158;  but  it  is  not  necessary,  where  there  are  several,  that  all 
notified.  should  be  joined  as  defendants:  English  v.  English,  12  Gr.  441;  and  • 

in  case  of  a  person  who  died  before  1st  July,  1880,  leaving  a  will,  it 
Or  in  case  is  sufficient  to  make  one,  or  more,  of  the  devisees,  a  party,  or  parties: 
>f  testacy,  Tiffany  v.  Thompson,  9  Gr.  244;  where  the  executor  was  also  devisee 
of  devisees,  of  part  of  the  realty,  it  was  held  that  he  sufficiently  represented  the 

other  parties  interested  in  the  realty:  Stewart  v.  Hunter,  14  Gr.   132; 

where  a  devisee  is  a  party,  it  is  not  necessary  that  the  heir  should  be 

joined:  Fenny  v.  Priestman,  1  Gr.  133. 

On  defi-  Where,  in  an  administration  action,  it  is  necessary  to  make  the  heir 

ciency  of     a  party  defendant,  he  is   entitled  to  be  paid  his   costs   as  between 
^tlti'd'to  solicitor  and  client,  in  priority  to  the  costs  and  claims  of  creditors, 
costs  as       although  the  estate  may  be  insufficient  for  the  payment  of  the  debts: 
between      Hartrick  v.  Quigley,  21  Gr.  287;  Tardrew  v.  Howell,  2  Giff.  530. 
and  client.      In  the  case  of  persons  dying  since  the  1st  July,  1886,  the  personal 

representative,   who   has  obtained   administration  of   both   real    and 

personal  estate,  sufficiently  represents  the  real  estate:  see  R.  S.  O. 

c.  59,  s.  61;  Ib.,  c.  127,  s.  4:  but  see  supra,  p.  1103. 
A  judgment  for  the  administration  of  the  realty  alone  will  not  be 

granted,  unless  the  personal  estate  has  been  previously  administered: 

Rowscll  v.  Morris,  L.  R.  17  Eq.  20;  Re  Armour,  Moore  v.  Arm&ur,  10 

P.  R.  448;  but  see  Dey  v.  Dey,  2  Gr.  149. 

Parties  to  Although  it  is  not  necessary  to  serve  all  the  parties  interested  in 
be  served  the  realty  with  notice  of  the  application  for  administration,  they 
•with  judg-  must,  nevertheless,  all  be  served  in  the  Master's  office  with  an  office 

copy  of  the  judgment  as  prescribed   by  Rule  203:   see  note  to  that 

Rule;  parties  who  are  not  served  will  not  be  bound  by  the  accounts: 

Norris  v.  Bell,  9  Gr.  23;  May  v.  Newton.  34  Ch.   D.  347.      A  party 

improperly  served  may   move   to  set   aside  the   service:   Re  Symons, 

Betts  v.  Beits,  54  L.  T.  501;  and  see  Rule  203  (3). 
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952.   Where  inquiries  have  been  directed  in  respect  ^i163 
of  the  personal  estate  only,  the  Court  or  Judge  may  after-  Acc'ount's 
wards  upon  notice  being  given  to  persons  interested  in  the  of  realty 

r.  may  be 

real  estate  or  in  whom  the  same  is  vested,  or  to  one  or  directed  by 
more  of  them,  make  a  supplemental  order  in  respect  of  Cental 
the  real  estate,  upon  such  terms  as  may  seem  just.     Con.  order- 
Kule  971. 

Taken  from  Chy.  O.  473. 

It  is  now  customary,  whenever  an  administration  of  the  realty  is  Where 
likely  to  be  required,  to  serve  all  the  parties  necessary  to  be  served,  ^J}^8,^ 
in  order  to  obtain  an  administration  of  both  realty  and  personalty,  required, 
and  a  judgment  is  then  awarded  for  the  administration  of  both  themUty 
realty    and    personalty.    And    whenever   the   realty   is   the   primary  ^^^y 
fund  for  the  payment  of  debts,  it  is  absolutely  necessary  that  this  |U  first 
should  be  done.  instance. 

As  to  the  parties  to  be  notified  in  order  to  obtain  an  administration 
of  the  realty,  see  note  to  preceding  Rule,  and  Rule  944,  and  notes. 


.  —  (1)  Where  judgment  for  administration 
granted  according  to  Form  156,  the  Master  to  whom  the  nge  to 
matter  is  referred  shall  proceed  to  administer  the  estate  in  ftd 
the  most  expeditious  and  least  expensive  manner,  and  in 
doing  so,  shall  make  amongst  other  inquiries,  and  take 
amongst  other  accounts,  the  inquiries  and  accounts  men- 
tioned in  Form  157,  or  such  of  them  as  may  be  applicable 
and  necessary.  New.  See  Con.  Rule  972. 

(2)  The  Master  shall,  under  any  such  reference,  have  Master  to 
power  to  deal  with  both  the  realty  and  personalty  of  the  power  to 
estate,  the  subject  of  administration,  and  shall  dispose  of  realty  and 
the  costs  and  finally  wind  up  all  matters  connected  with  personalty, 

.  i  <•        i  T  •  i'i  and  dispose 

the  estate,  without  any  further  directions,  and  without  of  costs, 
any  separate,  interim,  or  interlocutory  reports,  or  orders,  et 
except  where  the  special  circumstances  of  the  case  abso- 
lutely call  therefor.     Con.  Rule  973. 

(3)  All  moneys  realized  from  the  estate  shall  forthwith  Moneys 

,  •  t     •     ,        ri.  j         i   •  T>    1       Afr  realized  to 

be  paid   into   Court,  and  subject  to   Kule  4<,  no  moneys  be  paid 
shall  be  distributed  or  paid  out  for  costs  or  otherwise,  with-  and*  no°turt' 
out  an  order  of  a  Judge  of  the  High  Court  in  Chambers  ££CeptUon 
or  the  Court,  and  on  the  application  for  an  order  for  dis-  Judge's 
tribution,  the  Judge  or  the  Court  may  review,  amend,  or  or 
refer  back  to  the  Master  his  report,  or  make  such  other 
order  as  may  seem  just.     Con.  Rule  974. 

Based  on  Chy.  O.  638,  639. 

In  simple  cases,  where  all  parties  interested  are  represented  before  in  simple 
the  Master,  it  would  be  possible,  under  this  Rule,  for  the  Master  to  ca  ^r^^Vt 
defer  making  any  report  until  the  accounts  were  taken  and  the  estate  necessary. 
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Rule  953. 


Master 

may  give 

special 

directions 

as  to  con- 

ductofpro- 

ceedings. 


Rule  in- 
tended 
to  do 

away  with 
further 
directions 
in  admin- 
istration 
suits. 


Judgment, 
form  of. 


Injunction 
or  receiver) 
how  ob- 
tained. 


Separate 
orders  and 
reports 
only  to  be 
made  when 
essential. 


Master  not 
to  proceed 
ex  parte. 


realized,  and  then  by  one  general  report  to  wind  up  all  matters  con- 
nected with  the  estate,  and  this  course  is  pursued  wherever  prac- 
ticable. 

Under  Rule  949  the  Master  has  power  to  give  any  special  directions 
he  may  think  proper  respecting  the  carriage  of  the  judgment,  where 
there  are  conflicting  claims,  and  also  to  transfer  its  carriage  from  one 
party  to  another,  if  occasion  should  require;  or  to  transfer  the  con- 
duct of  the  reference  to  any  party  he  may  find  entitled:  see  In  re 
Curry,  C<urry  v.  Curry,  17  P.  R.  69;  the  rule  being  to  give  the  con- 
duct of  the  proceedings  eeteris  paribus,  to  the  party  most  interested 
in  prosecuting  them  properly  and  economically:  Perrin  v.  Perrin,  3 
Chy.  Ch.  452;  Re  Draggon,  8  P.  R.  330;  and  see  Re  Adams,  Adams  v. 
Muvrhead,  6  P.  R.  283;  Lambier  v.  Lambier,  9  P.  R.  422;  Re  Prime, 
48  L.  T.  208;  see,  however,  Re  Swire,  Mellor  v.  Swire,  46  L.  T.  437; 
Toicnscnd  v.  Townsend,  23  Ch.  D.  100;  48  L.  T.  694;  Re  West, 
West  v.  Falkiner,  9  C.  L.  T.  85,  where  it  was  held  that  the  party 
first  originating  proceedings  was  entitled  to  the  conduct:  sed  vide,  In 
re  Curry,  supra. 

The  administration  of  two  estates  may  be  consolidated,  where 
intimately  connected:  Re  Adams,  Adams  v.  Muirhead,  6  P.  R.  283. 

The  object  of  this  Rule  is  to  do  away  with  the  necessity  of  a  hear- 
ing on  further  directions  in  administration  suits;  the  judgment 
granted  by  the  Master  covers  all  those  directions  which,  by  the 
former  practice,  were  usually  made  on  the  hearing  on  further  direc- 
tions, except  the  order  for  payment  of  the  fund  out  of  Court:  e.g., 
it  directs  any  balances  found  in  the  hands  of  accounting  parties  to 
be  paid  into  Court,  it  also  authorizes  a  sale  of  the  land,  the  payment 
of  the  purchase  money  into  Court,  the  execution  of  conveyances  by 
all  proper  parties,  and  empowers  the  Master  also  to  execute  such 
conveyances  for  infants,  who  are  incapable  of  executing  the  same 
themselves:  see  Form  156;  Rules  716,  et  seg.  The  Master  has  also 
power  to  make  any  order,  or  report,  which  may  be  necessary  for 
completely  winding  up  the  estate,  or  protecting  the  rights  of  the 
parties  to  the  suit.  Where  the  executor  is  insolvent  a  receiver  may  be 
appointed:  Harrold  v.  Wallis,  9  Gr.  443;  and  it  would  seem  that  a 
receiver  may  be  appointed,  when  necessary,  in  proceedings  com- 
menced under  Rules  944,  947;  Re  Francke,  58  L.  T.  305;  but  any 
motion  for  a  receiver,  or  an  injunction  would  have  to  be  made  to 
the  Court:  see  Jud.  Act  s.  58  (9),  and  Rule  1094. 

The  words  "  without  any  separate  interim,  or  interlocutory  reports, 
or  orders,  except  where  the  special  circumstances  of  the  case  abso- 
lutely call  therefor,"  indicate  that  it  is  only  unnecessary  orders,  or 
reports,  that  are  dispensed  with,  but  that  so  far  as  such  interlocutory 
reports,  or  orders,  may  be  essential  to  the  winding  up  of  the  estate, 
the  Master  is  to  have  power  to  make  them.  Under  Rule  677,  a  party 
directed  by  the  Master  to  bring  in  any  account,  or  do  any  other  act, 
is  to  be  held  bound  to  do  the  same  in  pursuance  of  the  direction  of 
the  Master  without  any  warrant,  or  written  direction,  served  for  that 
purpose.  The  provisions  of  that  Rule,  of  course,  only  apply  when  the 
party  attends  the  Master  in  person  or  by  solicitor,  and  has  notice  of 
the  direction. 

The  Master  should  not  proceed  with  the  reference  ex  parte,  even 
though  the  defendant  did  not  appear  on  the  motion  for  judgment: 
Jackson  v.  Matthews,  12  Gr.  47;  Robinson-  v.  Whitcombe,  20  Gr.  415; 
and  see  Rule  658. 
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Under  an  ordinary  administration  judgment,  the  Master  may  take  Rule  953. 
an   account   of  timber  cut   with   which   a    defendant  is   chargeable:  Accounts 
Stewart   v.  Fletcher,   18  Gr.  21;  and  may  also,   without  any   special  which  may 
directions,  take  evidence,  and  report  the  facts,  as  to  payments  made|^gkei1 
by  executors  for  the  maintenance   and   education  of   infant  benefi-  adminis- 
ciaries:  Stewart  v.  Fletcher,  16  Gr.  235;  and  may  also  take  the  accounts  Ration 
on  the  footing  of  wilful  neglect  and  default:  see  supra,  Rule  944,  all(jJudgmeat- 
notes;  and  when  the  widow  of  the  deceased  is  found  a  debtor  to  the 
estate,  her  indebtedness  may  be  set  off  against  her  claim  for  past 
and  future  dower:  Williams  v.  Reynolds,  25  Gr.  49;  and  a  debt  due  by 
a  legatee  to  the  estate  may  be  set  off  pro  tanto  against  his  legacy: 
In  re  Taylor,  Taylor  v.  Wade,  1894,   1  Ch.  671;   70  L.  T.  556;  8  R.  Compen- 
186.    The    Master    would    have    similar   powers    under   a   judgment  sati°n  to 
granted   by  himself;   he  would   also  be  entitled  to  make  all   proper  etc.^ay8' 
allowances   to   executors,    administrators,    and   trustees,    by   way   of  be  allowed, 
compensation  for  their  services. 

As  to  compensation  to  be  allowed  executors  and  trustees:  see  notes 
to  Rule  667,  supra,  p.  850. 

Where  a  suit  was  brought  by  an  executor  unnecessarily,  the  Court  Effect  of 
refused  to  allow  him  any  commission:  Graham  v.  Rolsoti,  17  Gr.  318.leSacyby 
But    where   executors    had    acted    improperly,    the    Court,    although 
allowing    them    compensation,    refused    them    their    costs    of    suit:tion. 
Kennedy  v.  Pingle,  27  Gr.  305.    The  omission  to  keep  a  regular  set 
of  books  is  not  alone  a  sufficient  ground  for  refusing  trustees  com- 
pensation: Life  Association  of  Scotland  v.  Walker,  24  Gr.  293. 

Nor  is  the  fact  that  a  balance  is  found  against  an  executor,  pi' rt  Miscon- 
of  which  is  occasioned  by  the  allowance  of  a  surcharge,  alone  suffi-ducto.f 
cient  to  disentitle  him  to  compensation:  Sievetcright  v.  Leys,   1  Ont.  effect  oTon 
375;  McCardle  v.  Moore,  2  Ont.  229.    An  executor,  not  being  a  *rustee  right  to 
of  the  realty,  is  not  entitled  to  receive  the  rents  thereof,  and  if  he  do,  compensa- 
he  is  a  mere  intermeddler,  and  not  entitled  to  any  compensation  in 
respect  of  such  rents:  Dagg  v.  Dagg,  25  Gr.  542;  and  see  Re  Brazlll, 
Barry  v.  Brazill,    11   Gr.  253.      Since   The  Devolution  of  Estates  Act, 
however,  the  rights  of  personal  representatives  in  regard  to  the  real 
estate  are  materially  changed.     See  further  as  to  the  principles  on 
which  compensation  is  allowed.  Rule  667,  note,  p.  850. 

The  executor's   claim  for  compensation  is  prior  to  the  claims   of  Compensa- 
cr editors:  Harrison  v.  Patterson,  11  Gr,  105;  and  a  trustee's  claim  f or  £ion. Prior 
compensation  must   be  satisfied   before  a    conveyance  of  the  trust  creditors! 
estate   to   the    cestuv  que   trust   will   be   ordered:   Life  Association  of 
Scotland  v.  Walker,  24  Gr.  293. 

The  only  order  which  the   Master  appears  to   be  precluded   from  Order  for 
making  in  suits  for  administration,  in  which  he  has  awarded  judg-I)aymfent 
ment,  is  that  for  the  payment  out  of  the  money  in  Court;  but  the  court 
Master  should  state  the  amount  of  the  commission,  and  what  he  find?  cannot  be 
would  be  a  proper  apportionment  thereof  among  the  different  solid-  ~adte  by 
tors   under  Rule  1146,    and   also   the   amounts   he   finds   payable  to     ' 
creditors   and  other  beneficiaries   respectively. 

The  order  for  payment  is  to  be  made  by  a  Judge,  or  the  Court.  Applica- 
Application  for  this  order  is  to  be  made  in  Chambers  on  a  Monday  or  tcf 
Friday:  Rule  99.     The  application  is  to  be  made  upon  notice;  and  it  how 
would  seem  that  all  persons  who,  under  the  former  practice,  would 
be  entitled  to  notice  of  a  hearing  on  further  directions,   would  be 
entitled  to  notice  of  such  an  application. 
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Rules  Where  a  party  is  not  satisfied  with  the  findings  of  the  Master,  the 

954,  955.      Judge,  on  any  motion  for  distribution,  may,  on  notice  being  given  by 
When  an     the  complaining  party  to  the  other  parties,  review  the  Master's  deci- 
fimn"1          si°n  without  an  appeal,  if  the  matters  complained  of  can  be  investi- 
Master         gated  and  disposed  of  on  reading  the  pleadings  (if  any),  and  judg- 
necessary.   ment,   and  the  Master's   report  without  reference  to  the   evidence; 
otherwise  an  appeal  in  the  usual  way  under  Rule  769,  et  seq.,  is  neces- 
sary: Kendnck  v.  Kendriclc,  9  C.  L.  T.  310. 

not  'bound'  9154.  jt  s]ia]i  not  i^  obligatory  on  the  Court  or  Judge 
to  order  or  Local  Master  to  pronounce  or  make  a  judgment  or  order, 
tration.  whether  on  any  summary  application  or  otherwise,  for  the 
administration  of  any  trust  or  of  the  estate  of  any  deceased 
pergollj  if  the  question  between  the  parties  can  be  properly 
determined  without  such  judgment  or  order.  New. 

otherthan       955.  In  any  action  or  proceeding  for  the  administra- 
tor admin-  tion  or  execution  of  trusts  by  a  creditor  or  beneficiary 

istmtion  "-IT      •  •  c    i_         i          i 

which        under  a  will,  intestacy  or  instrument  01  trust,  where  no 

madebe       accounts,  or  insufficient  accounts  have  been  rendered,  the 

Court  or  a  Judge  may  in  addition  to  any  powers  already 

existing, 

(a)  Order  that  the  executors,  administrators  or  trus- 
tees, shall  render  to  the  plaintiff  or  applicant 
a  proper  statement  of  their  accounts,  with  an 
intimation  that  if  it  is  not  done,  they  may  be 
made  to  pay  the  costs  of  the  proceedings,  and 
the  Court  or  Judge  may  direct  the  action  or 
proceeding  to  be  stayed  or  to  stand  over  in  the 
meantime,  as  may  seem  just; 

(&)  Where  necessary,  to  prevent  proceedings  by  other 
creditors,  or  by  beneficiaries,  make  the  usual 
judgment  for  administration,  with  a  provision 
that  no  proceedings  are  to  be  taken  thereunder, 
without  the  leave  of  the  Court  or  a  Judge. 
New. 

Compare  Eng.  (1883)   R.  773  (a). 

After  a  judgment  for  administration  has  been  granted  creditors 
will  ordinarily  be  restrained  from  bringing  actions  to  enforce  their 
debts  against  the  personal  representative:  see  Re  Langtry,  18  Gr.  530, 
and  following  cases  cited  in  note  to  Rule  944,  supra,  p.  1106. 

The  effect  of  clause  (b)  of  this  Rule  is  to  enable  the  Court  in  a 
proper  case  to  stay  actions  by  creditors  by  granting  a  judgment  for 
administration,  and  at  the  same  time  to  stay  proceedings  on  the 
judgment. 
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Rule  956. 

4.  PARTITION. 


^^ 


95G  --  (1)  An  adult  person  entitled  to  compel  parti- 
tion  of  land,  or  any  estate  or  interest  therein  may,   on  apply  to 

!•         i  i  ].,•<•,•  f  Local  Mas- 

fourteen  clear  days    notice  oi  motion  to  one  or  more  01  ter  for 

the  persons  entitled  to  a  share  therein,  apply  to  the  presid-  g^ScSoii. 

ing  Judge  in  Chambers,  or  to  the  Master  in  the  County   ..   ,^j   /?  y/*// 

(other  than  the  County  of  York)  in  which  the  land  lies,  /  w  •/»   /* 

for  partition  or  sale  ;    and  the  Judge  or  Master  may  award 

judgment  for  partition  or  sale  or  as  may  seem  just,  accord- 

ing to  Form  No.  158. 


(2)  Where  an  infant  is  interested,  judgment  shall  not  {J 

be  awarded  until  he  is  represented  by  the  Official  Guard-  must  be  re- 

presented 

lan;  by  official 

guardian. 

(3)  The  Master  shall  proceed  in  the  least  expensive  and  Proceed- 
most  expeditious  manner,  for  partition  or  sale,  the  adding  judgment 
of  parties,  the  ascertainment  of  the  rights  of  the  various  j^^" 
persons  interested,  the  taxation  and  payment  of  costs,  and 
otherwise; 

(4)  All  moneys  realized  shall  forthwith  be  paid  into  Money  not 
Court,  and,  subject  to  Rule  47,  no  moneys  shall  be  dis-  out  wFth- 
tributed  or  paid  out  for  costs  or  otherwise,  without  an  order  order!*386  8 
of  a  Judge  of  the  High  Court  in  Chambers  or  the  Court; 

and  on  the  application  for  an  order  for  distribution,  the     ,  fij  /)  /.Q  (i 
Judge  may  review,  amend,  or  refer  back  to  the  Master  his 
report,  or  make  such  other  order  as  may  seem  just.     Con. 
Rule  989,  amended. 

Taken  from  Chy.  O.  640. 

This  Rule  is  confined  to  the  case  of  proceedings  instituted  by  ndujt  Where  in- 
persons:  where  an  infnnt  institute  pm/^Qflin^  fnr  pnrtifinn,  n  writ  L?a"*  l)lain- 
must  be  issued:  Brown  v.  Brown,  2  C.  L.  T.  311.    This  Kule  extends  partition, 
the  principle  of  Rule  203    (1),   to  partition   suits;   formerly    it   was  writ  must 
necessary  to  make  all  tenants  in  common   of  the  laud  in  question  be  issued. 
parties  to  the  bill;  under  this  Rule,  it  suffices  to  notify  one  or  more  of 
such  persons.     The  application  cannot  be  made  for  the  partition  of 
an  estate^of  a  decp.1  sodjerson.  until  the  lapse  of  one  year  from  hfs 
djpnfhr  "ft.  a.  n   ^   193,  q  s;  a™nt  v   a™**  Q  p   T?    911      Prior  to 
the  revision  of  the  statutes  in  1887  the  period  was  six  months:  R.  S. 
O.  (1877)  c.  101,  s.  8.     Where  the  interests  are  unequal,  the  person 
having  the  largest  interest  should,  as  a  general  rule,  be  notified  of 
the  application. 

This  Rule  does  not  apply  where  it  is  necessary  to  add  a  defendant  Su  " 
whose  claim  to  share  in  the  estate  is  contested,  e.fj.,  wjiere  a  stranger  M>£  ™a 
is  in  pnssppsinfl  plniming'  ar\^ra^y  tn  thQ  p1ain.tiff  op^   Mjs  co-tenantg,  lot  be 
an  action  -must  be  brought  by  mriti-see  Macdonell  v.  McGillls,  8  p.ujade» 
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R.  339;  Bennetto  v.  Bennetto,  6  P.  R.  145;  Young  v.  Wright,  8  P.  R. 
198;  Re  McMillan,  8  P.  R.  546;  17  C.  L.  J.  86;  Hopkins  v.  Hopkins,  9 
P.  R.  71;  and  where  after  judgment  for  partition  has  been  granted  a 


Lands  in 
County  of 
York,  or 
in  several 
counties. 


Rule  956. 

•when  any 
party 

adversely.  Question  is  raised  as  to  the  validity  of  an  outstanding  lease,  it  would 
seem  that  the  Master  has  no  jurisdiction  to  try  it,  but  an  issue  may 
be  directed  by  a  Judge  under  Rule  531:  Re  Rogers,  11  P.  R.  90. 

Where  the  only  defendant  was  the  lessee  for  7  years,  of  an  un- 
divided moiety,  it  was  held  that  the  parties  interested  were  sufficient- 
ly represented  to  entitle  plaintiff  to  a  judgment  for  sale:  Mason  v. 
Keays,  78  L.  T.  33. 

A  Local  Master  has  no  power  to  make  an  order  for  partition  of 
lands  out  of  his  jurisdiction,  i.e.,  his  county,  and  if  he  does  so  his  order 
is  null  and  void,  even  as  to  lands  within  his  county:  Nichol  v.  Allenby, 
17  Ont.  275;  but  see  Rule  957;  and  see  Jud.  Act,  s.  57  (12). 

Where  the  lands  are  situate  in  the  County  of  York,  or  in  moje 
counties  trran  jng,_the^  application  for  partition_should  be  made  to^ a 
Judge  in  Chambers.  The  jurisdiction,  here  conferred  on  a  Judge 
in  Chambers,  is  apparently,  from  the  wording  of  the  Rule,  not 
intended  to  be  exercised  by  the  Master  in  Chambers:  and  see 
Rule  42  (9). 

Where  two  or  more  judgments  are  granted  for  partition  of  different 
parts  of  the  same  person's  estate,  the  proceedings  may  be  consoli- 
dated under  Rule  957. 

Account-  Wherever  an  account  is  required  from  any  person,  such  person 
toloe'madle  snou^  be  made  a  defendant  in  the  first  instance,  as  it  would  seem 
original  that  parties  served  with  the  judgment  in  the  Master's  office  cannot  be 
defendants  made  to  account  thereunder:  Walker  v.  Seligmann,  L.  R.  12  Eq.  152; 
Hopper  v.  Harrison,  28  Gr.  22;  Re  Parker,  66  L.  T.  151. 

The  plaintiff  was  formerly  bound  to  allege,  and,  if  it  was  disputed, 
to  prove,  his  title,  and  under  this  Rule  it  will  still  be  necessary  that  the 
affidavits  in  support  of  the  application  should  establish  the  applicant's- 
title,  and  it  would  also  appear  to  be  necessary  to  shew  thereby  the 
estates  and  interests  of  all  other  persons  interested  as  joint  owners. 
The  existence  of  a  discretionary  power  of  sale  in  trustees,  does  not 
exclude  the  jurisdiction  of  the  Court  to  order  partition:  Boyd  v.  Allen, 
48  L.  T.  628;  but  a  partition  was  refused  in  a  case  where  the  trustees- 
were  taking  active  proceedings  to  execute  the  power:  Re  Dennis,  14 
Ont.  267. 

The  Court  will  not  decree  partition  of  lands  for  which  no  patent 
has  issued,  neither  will  it  decree  a  sale  of  such  lands  at  the  instance 
of  the  representatives  of  a  deceased  locatee:  Aoell  v.  Weir,  24  Gr. 
464;  Cuthbert  v.  Cuthlert,  11  Gr.  88,  at  p.  91;  Jenkins  v.  Martin,  20 
Gr.  613;  but  the  Court  may,  in  an  action  commenced  by  writ,  make  a 
declaratory  judgment  as  to  the  rights  of  parties  in  unpatented  lands, 
which,  if  the  Crown  is  willing  to  act  on  the  judgment  of  the  Court, 
may  have  the  effect  of  a  partition:,  see  Pride  v.  Rodger,  27  Ont.  320; 
Bull  v.  Frank,  12  Gr.  80;  sed  vide,  Brown  v.  West,  1  O.  S.  287. 

A  tenant  for  life  of  the  whole  estate  is  not  entitled  to  a  partition 
or  sale:  Fisken  v.  Ife,  28  Ont.  595. 

Tenant  for  A  tenant  for  life  of  the  whole  estate  is  not  entitled  to  partition, 
life,  or  OaskeU  v.  Gaskell,  6  Sim.  643;  and  see  Lalor  v.  Lalor,  9  P.  R.  455. 
howTar'  A  decree  for  partition  was  made  at  the  suit  of  a  dowress:  Harrison 
entitled  to  v.  Bottrttl,  before  Blake,  V.-C.,  21st  January,  1880;  Deveretix  v. 
partition.  Eearn8j  n  p.  R.  452,  overruling  Rody  v.  Rody,  1  C.  L.  T.  546;  but 


Partition 
not  grant- 
ed of  un- 
patented 
land. 
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her  right  to  partition  is  subject  to  judicial  discretion,  and  it  will  only  Rule  955. 
be  granted  when  her  dower  cannot  conveniently  be  otherwise  set 
apart:  From  v.  Fram,  12  P.  R.  185.    A  dowress  in  the  whole  estate  Mortgagees 
is   not   entitled   to    partition   or  sale:   see  Fisken  v.   Ife,    supra,;    butno*  enti- 
where  the  dower  is  claimed  out  of  an  undivided  share,  the  dowress 
would  seem  entitled  to  partition  or  sale,  as  the  only  way  by  which  her 
claim  can  be  properly  ascertained  and  satisfied.     A  mortgagee  of  an 
undivided   share,  whose  title  has  not  been  perfected  by  foreclosure 
or  otherwise,  has  been  held  not  to  be  entitled  to  partition:  Train  v. 
Smith,  before  Spragge,  C.,   14th  April,   1875;  followed  by  Meredith, 
J.,  in  Mulligan  v.  Hendershott,  17  P.  R.  227;  and  see  Laplante  v.  Seamen, 
8  Out.  App.  560;  but  in  Fall  v.  Elkins,  9  W.  R.  8G1,  it  seems  to  have 
been  assumed  that  a  mortgagee  was  entitled  to  this  relief;  and  see 
Davenport  v.  King,  49  L.  T.  92;  Agar  v.  Fairfax,  2  W.  &  T.  L.  C.  7th 
ed.,  181;  as  to  whether  a  tenant  in  common  who  has  mortgaged  hisTenantin 
share  can  have  a  partition  without  first  paying  off  his  mortgage,  see^^^OD> 
Gibbs  v.  Haydon,  47  L.  T.  184;  it  would  seem  not,  if  his  mortgagee  share  is 
objects:  Sinclair  v.  Jam.™,  1894,  3  Ch.  554;   71  L.  T.   483.    In  thismortgased, 
Province  it  would  seem  that  he  can,  if  his  mortgagee  does  not  object,  petition! 
and  that  his  mortgagee  should  be  made  a  party  either  in  the  first  in- 
stance,   or    in    the    Master's    office,    but    any    additional    costs    so 
occasioned  must  be  borne  by  the  mortgagor:  McDougall  v.  ifcDoufiraZZ,m^,grta^°B  E 
14   Gr.    267;    Catfon   v.    Banks,    1893,    2    Ch.    22;    1894,    3   Ch.   554;b?rneby 
sed  vide,  Belcher  v.  Williams,  45  Ch.   D.  510;  03  L.  T.  673;  a  mort-m"s  share, 
gagee   who    conies    in    and    consents    to   a    sale,    is    not    entitled    to 
either  six  months'  notice  or  six  mouths'  interest:  Re  Houston,  2  Ont. 
84;  and  see  as  to  mortgages  made  since  1st  July,  1888,  R.  S.  O.  c. 
121,  s.  67. 

A  party  wall  held  in  common  may  be  partitioned:  May  fair  Property 
Co.  v.  Johnston,  1894,  1  Ch.  508;  70  L.  T.  485. 

A  mortgagee  having  a  mortgage  affecting  the  whole  land  should 
not  be  made  a  party  unless  a  sale  is  to  be  had,  and  he  consents  to 
its  being  made  free  from  his  mortgage:  Sinclair  v.  James,  1894,  3 
Ch.  554;  71  L.  T.  483. 

A  partition  or  sale  cannot  be  ordered  as  against  a  tenant  for  life  Not  or- 
of  the  whole  estate  on  the  application  of  those  entitled  in  remainder  :f™?n9t 
Murcar  v.  Bolton,  5  Ont.  164.  tenant  for 

Where  the  plaintiff  claimed  as  vendee  of  the  equity  of  redemption  ^hote  es- 
of  one  of  four  tenants  in  common  under  a  sale  by  the  Sheriff,   a  tate. 
decree  for  partition  was  set  aside  on  appeal,  on  the  ground  that  the 
interest  was  not  saleable:  Wood  v.  Hurl,  28  Gr.  146. 

In  determining  whether  a  sale,  or  partition,  should  be  directed,  the  Sale,  when 
Master  will  be   guided  by  what   is   best   for  all  parties   interested:01' 
Blasdell   v.    Baldwin,    3    Ont.    App.    6.      When   the   property    is    not 
susceptible  of  partition,  a  sale  should  be  directed:  Steven  v.  Hunter, 
14  Gr.  541. 

The  discretion  exercised  by  a  Judge  in  granting  a  partition  or  sale 
will  not  be  interfered  with  by  the  Court  of  Appeal:  Re  Dyer,  Dyer  v. 
Paynter,  53  L.  T.  744;  but  where  the  discretion  is  exercised  by  an 
officer  of  the  Court  having  judicial  functions  his  discretion  may  be 
reviewed:  see  Bryant  v.  Reading,  17  Q.  B.  D.  128;  54  L.  T.  300; 
Clench  v.  Dooley.  56  L.  T.  122. 

By  this  Rule  the  Master  is  empowered  to  award  such  a  judgment  Form  of 
as  the  Court  of  Chancery  was  accustomed  to  grant  in  partition  suits,  Judgment 
except  the  order  for  payment  of  the  money  out  of  Court:  see  Rule 
J.A.— 71 
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Rule  956.  956  (4).  Under  this  judgment  an  account  of  rents  and  profits  may 
be  taken,  and  a  sum  in  gross  may  be  allotted  in  lieu  of  dower, 
curtesy.  or  any  other  life  estate,  and  all  other  usual  and  necessary 
accounts,  and  inquiries,  may  be  taken  and  made,  as  the  circumstances 
of  the  case  may  require. 

Service  of       All  parties  interested  in  the  land  who  are   not  served  with  the 
'"   notice  of  motion  for  the  judgment,  will  have  to  be  served  with  an 
office  copy  of  the  judgment:  Rule  659;  and  they  will  be  entitled  to 
move  to  vary,  or  set  it  aside,  as  provided  by  Rule  661. 

Account  of  A  tenant  in  common  who  has  been  himself  in  actual  occupation  of 
profitofetc  tne  whole  estate  cannot  be  charged  with  an  occupation  rent:  Hen- 
derson v.  Eason,  17  Q.  B.  701;  Rice  v.  George,  20  Gr.  221;  Re  Kirk- 
patrick,  Kirkpatrick  v.  Stevenson,  10  P.  R.  4;  Hill  v.  Hicken,  77  L.  T. 
127.  except  in  favour  of  an  infant  co-tenant:  Courtier  v.  Courtier, 
26  Gr.  307.  He  is,  however,  liable  to  account  to  his  co-tenants  for 
rents  and  profits  received  from  third  parties:  Ooodenow  v.  FarquJiar, 
19  Gr.  614;  Curtis  v.  Coleman,  22  Gr.  561;  and  if  he  makes  any  claim 
for  improvements  made,  or  for  prior  incumbrances  paid  off,  by  him. 
he  must  submit  to  account  for  an  occupation  rent,  otherwise  he 
cannot  be  allowed  them:  Rice  v.  George,  supra;  Rivet  v.  Desourdii, 
12  C.  L.  J.  203.  But  as  against  a  mortgagee:  Hill  v.  Hicken, 
supra,  or  an  execution  creditor,  of  the  tenant  who  has  been  in  posses- 
sion, the  other  tenants  in  common  cannot  charge  his  share  with  the 
excess  of  rents  received  by  him,  in  priority  to  the  mortgage,  or  execu- 
tion: McPherson  v.  McPUerson,  10  P.  B.  140.  Where  a  tenant  in 
common  is  lessee  of  his  co-tenant's  shares  and  continues  in  sole  pos- 
session after  the  expiration  of  the  lease,  he  becomes  liable  to  his 
lessor  for  use  and  occupation:  Leigh  v.  Dickson,  12  Q.  B.  D.  194;  15 
Q.  B.  D.  60;  50  L.  T.  124;  52  L.  T.  790,  Only  such  improvements 
as  are  made  by  a  tenant  in  common  to  prevent  the  estate  going  to 
ruin  are  recoverable  :«/&. 

Improve-        Improvements  made  by  a  tenant   in  common  before  the  tenancy 
ments,how  in  common  becomes  an  estate  in  possession,  e.g.,  during  a  prior  life 
estate,  are  not  recoverable  against  his  co-tenants:  Lasby  v.  Crewson, 
21  Ont.  255. 

In  making  partition,  those  portions  on  which  improvements  have 
been  made  by  any  of  the  tenants  in  common  should,  as  far  as  pos- 
sible, be  allotted  to  the  parties  by  whom  they  were  made:  see  Wood 
v.  Wood,  16  Gr.  471. 

In  making  a  distribution  of  purchase  money  derived  from  land 
held  in  common,  a  tenant  in  common  who  has  made  permanent  im- 
provements is  entitled  to  be  allowed  therefor:  see  Re  Cook,  1896,  1  Ch. 
923;  74  L.  T.  652. 

When  a  sale  is  directed  in  a  partition  action  the  Master  should  in 
quire  as  to  incumbrances  existing  on  the  shares  of  the  parties 
interested  up  to  the  time  of  sale,  and  not  merely  up  to  the  commence- 
ment of  the  proceedings:  Rolson  v.  Robson,  10  P.  R.  324;  20  C.  L. 
J.  192.  Such  persons  as  have  incumbrances  should  be  made  parties 
under  Rule  059,  and  if  not  made  parties  they  will  not  be  bound  by 
the  proceedings:  R.  S.  O.  c.  123,  s.  21. 

As  to  the  allowance  of  a  sum  in  gross  in  lieu  of  dower:  see  R.  S.  O. 
c.  108.  s.  8,  and  c.  123,  s.  50;  and  Gleeson  v.  Byrne,  25  L.  R. 
Ir.  361. 
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957.  Where,  after  judgment  for  partition  or  sale,  it  ^Lles 
is  made  to  appear  that  there  are  in  another  county  lands  Wh'en  af'ter 
of  which  the  parties  are  entitled  to  compel  partition,  ap-  judgment, 
plication  may  be  made  to  a  Judge  of  the  High  Court  in  discovered 
Chambers  for  the  partition  or  sale  of  such  lands  under  the  county. 
judgment  formerly  made;    and  where  two  or  more  judg- 
ments have  been  made  by  Masters  in  different  counties  an 
application  may  be  made  to  a  Judge  of  the  High  Court  in 
Chambers  for  an  order  as  to  the  conduct  of  the  future  pro- 
ceedings.    Con.  Rule  990. 

•    Taken  from  Chy.  O.  641. 

,  This  Rule  applies  to  the  case  of  lands  subsequently  discovered  in 
another  county;  it  does  not  apply  when  it  appears  on  the  original 
application  that  the  lands  sought  to  be  partitioned  are  in  different 
counties:  in  such  a  case  a  Local  Master  has  no  jurisdiction  at  all, 
even  as  to  the  lands  in  his  own  county:  Nicholl  v.  Allenby,  17 
Ont.  275. 

Where  lands  are  discovered  in  another  county  after  a  judgment 
.has  been  pronounced  by  a  Local  Master,  the  Judge  in  Chambers 
may  award  judgment  as  to  the  lands  so  discovered:  Clark  v.  Clark, 

8  P.  R.  156. 

The  object  of  this  Rule  is  to  prevent  more  than  one  suit  from  being  Several 
prosecuted  in  respect  of  the  same  estate.    Where  several  suits  are  SUJH'  c?n" 
brought,   application  may  be  made,   under   this  Rule,   to   consolidate  ^  * 
them.     The  application  must  be  made  before  a  Judge  in  Toronto. 
But  where  two  or  more  applications  are  made  by  different  persons 
to  the  same  Local  Master,  the  latter  has  jurisdiction  to  pronounce 
judgment  in  one  of  them,  and  stay  the  others:  Lambier  v.  Lamlrier, 

9  P.  R.  422;  19  C.  L.  J.  158.    Where  a  suit  is  stayed,  the  costs  are 
prime   facie    payable   out    of   the   estate  pari   passu   with   the   costs  Costs. 
of  the  suit  which  is  carried  on:  Re  Clark,  Cumberland,  v.   Clark,  L. 

R.  4  Chy.  412,, 

Custody  of  Papers  in  Administration  and  Partition 
Matters. 

958.  The  Local  Masters  shall  enter  in  books  kept  fo*  Entry  of 
that  purpose,  all  judgments  or  orders  made  by  them,  in  M  conciu- 
administration  and  partition  matters,  and  they  shall  on  paper's  to1* 


the  conclusion  of  the  proceedings,  annex  together  all  the 

m     i        .  ••       ••  .  ..  .     ed  to  office 

papers  filed  with  them  in  such  proceedings,  and  transmit  in  which 
the  same  to  the  office  of  the  Deputy  or  Local  Registrar  ?,™s  com- 
for  the  county  in  which  the  proceedings  were  commenced.  menced 
Con.  Rule  991.     Rules  of  1st  Jan.,  1896,  1495,  amended. 
See  also  Rule  700. 

Taken  from  Chy.  O.  650. 

This  Rule  constitutes  the  Local  Masters'  offices  offices  for  enter- 
ing judgments  for  administration  or  partition  granted  by  them. 
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Rules 

959-962. 


5.  DOWER. 


Tenant 
may  notify 
dowress  of 


assign  her 
dower; 
procedure 
thereon. 


sen,  etc., 
tate^ 


959.  The  tenant  of  the  freehold  may  before  action 
serve  upon  the  dowress  a  notice  in  writing  that  he  is  will- 
ing to  assign  dower  in  the  land  (describing  it)  out  of  which 
she  is  entitled  to  dower,  and  may  thereafter  apply  to  the 
High  Court  or  to  a  Judge  thereof,  for  judgment  that  a| 
writ  shall  issue  for  the  'assignment  of  dower;    and  a  writ 
therefor  may  thereupon  issue,  and  the  like  proceedings- 
may  be  had  thereon  as  upon  such  a  writ  sued  out  after 
judgment  in  an  action  of  dower.     R.  S.  O.  1887,  c.  56, 
s.  3. 

For  the  form  of  writ  of  assignment  of  dower:  see  Form  184. 

6.  PROPERTY   OF  INFANTS. 

960.  An  application  for  the  sale,  mortgage,  lease  or 
other  disposition  of  an  infant's  estate  shall  be  made  to  the 
Master  in  Chambers,  or  an  Official  Referee  sitting  for  himr 
and  no  reference  in  any  such  matter  is  to  be  directed  to- 
any  Local  Master,  except  by  leave  of  a  Judge.     Con.  Rule 
992. 

Taken  from  J.  A.  Rule  585. 

These  Rules  (9(50-970)  apply  to  cases  where  some  disposition  is 
sought  to  be  made  of  an  infant's  estate  either  for  the  purpose  of 
raising  money  to  pay  charges  thereon,  or  to  provide  for  the  mainten- 
ance and  education  of  the  infant  owners  or  where  the  appointment 
of  guardians  of  their  persons  or  estates  is  sought. 


961.    The  Official  Guardian  shall  be  duly  notified  of  all 

Con.  Rule  993. 


Official 

toUbeno-n    applications  under  Rule  960. 

tifled. 

Taken  from  J.  A.  Rule  586,  see  Jud.  Act,  s.  157. 


Petition,         962,   A  petition  for  the  sale  or  other  disposition  of  the 
titled.0       real  estate  of  an  infant,  shall  be  entitled  in  the  matter  of 
the  infant.     Con.  Rule  994. 

Taken  from  Chy.  O.  527. 

Applications  for  the  sale,  leasing,  or  other  disposition  of  the  rear 
estate  of  infants,  are  authorized  by  R.  S.  O.  c.  168,  s.  3,  where  it  is 
made  to  appear  to  the  Court  that  it  is  necessary,  or  proper,  for  the- 
maintenance  or  education  of  the  infant;  or  that,  by  reason  of  any  part 
authorized  of  the  property  being  exposed  to  waste  and  dilapidation,  or  to  depre- 
ciation from  any  other  cause,  the  interest  of  the  infant  requires, 
or  will  be  substantially  promoted  by  such  disposition.  The  Act  is 
held  to  apply  to  estates  tail:  Re  Gray,  26  Ont.  355.  Where  a  sale 
is  necessary  for  the  payment  of  the  debts  of  the  ancestor  it  may  be 


Sale  of 
infant's 
estate, 
on  what 
ground 
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ordered:  Re  McDonald,  1  Chy.  Ch.  97;  Re  Barker,  6  P.  R.  225.    But  Rule  962. 
it  should  be  shewn  that  unless  the  sale,  or  other  disposition,  is  made,  interest 
the  estate  will  sustain  loss,  or  that  the  creditors  are  about  to  enforce of  infant 
payment   of   their  demands   by   suit:  Re   Boddy,   4   Gr.   144.    Where 
none  of  the  circumstances  mentioned  in  the  Act  are  proved  to  exist, 
the   Court  has  no  authority  to   make  any  order:  Culvert  v.   Godfrey, 
6  Beav.  197;  Re  Phelan,  6  P.  R.  259;  Re  Robmson,  Pickard  v.  WJieater, 
31  Ch.   D.  247;  53  L.   T.   8G5;  Re  Hibbaird,   14  P.   R.   177;   and  see 
Rei  Jackes,  3  C.   L.  J.  69,  where  the  Court  refused  to  sanction  a 
renewal  of  a  lease  made  by  the  infant's  ancestor;  but  see  Blean.  v. 
Blean,  10  Ont.  693;  and  see  sec.  58  (11)  of  the  Act,  supra,  p.  101. 

Where  it  appeared  that  the  application   was   made  more   for  the 
benefit  of  the  infants'  father  than  of  the  infants  themselves,  the 
application  was  refused:  Re  McDonald,  1  Gr.  90;  Re  Hibbard,  supra; 
and  a  sale  will  not  be  ordered  to  repay  a  relative,  such  as  a  father, 
mother,  or  brother,  for  the  past   maintenance  of  the  infant:  KelUir 
y_  T""*"    1  Chy.  Ch.  388;  Re  Blair,  14  P.  R.   220;  and  see  Edwards 
v.  Durg&n,  19  Gr.   101.    Nor  after  a  sale  has  been  made,   will  past 
maintenance  be  ordered  to  be   paid  out  of  the  corpus  of  the  fund, 
where  it  appears   that  the  person  making  the  claim  had  not  main- 
tained the  infant  on  the  basis,  or  with  the  expectation  of  being  com- 
pensated therefor:  fn  rfi  ^^nriVfr,   ffnnrfrfr.  v.  Crooks,  14  P.  R.  361. 
|    No  sale,  lease,  or  other  disposition  can  be  ordered  under  R.  S.  O.  NO  disposi- 
Jc.  168,  against  the  provisions  of  any  will  or  conveyance  by  which  the  tion  can  be 
{estate  has  been  devised  or  granted  to  the  infant,  or  for  his  use:  R.  $•  contraVy'to 
lO.  c.  168,  s.  3,  (2);  Re  Smith,  6  P.  R.  282;  Re  Wilson,  7  P.   R.  244;  any  will  or 
<-Ke  Callicott,  1  Chy.   Ch.  26,  182;  but  see  Rf)  Btehoprick,  21  Gr.  589.  deed. 

A  guardian  of  an  infant  cannot,  without  the  sanction  of  the  Court, 
make  a  valid  lease  of  his  ward's  land:  Collins  v.  Martin,  41  U.  C. 
Q.  B.  602;  Switzer  v.  McMillan,  23  Gr.  538;  Townsley  v.  Neil,  10 
Gr.  72;  the  report  of  the  last  case  appears  to  be  erroneous  "in  describ- 
ing the  guardian  who  made  the  lease  as  a  guardian  ad  litem,  instead 
of  a  guardian  of  the  estate  of  the  infant. 

The  Statute  says  the  application  is  to  be  made  in  the  name  of  theApplica- 
infant  by  his  next  friend  or  his  guardian,  but  cannot  be  made  with- tion  for 
out  the  infant's  consent,  if  he  is  of  the  age  of  fourteen,  or  upwards:  bJ^'t'obe 
R.  S.  O.  c.  168,  s.  4;  and  see  Rule  966;  but  see  Rule  963.  made. 

Applications  for  the  sale,  or  other  disposition,  of  infants'  estates, 
cannot  now  be  made  to  the  County  Court  Judges,  or  Local  Masters: 
Rule  960. 

The  Court  may  order  the  execution  of  the  conveyance  by  the  in- Execution 
fant,  or  some  one  in  his   behalf,  and  a  conveyance  so  executed  is of  con- 
binding  on  the  infant,  as  if  made  after  he  had  attained  his  majority: veyauce> 
R.  S.  O.  c.  168,  ss.  5,  6;  Rue  v.  Geddes,  3  Chy.  Ch.  404. 

The  proceeds  of  lands  sold,  or  disposed  of  under  the  direction  of  Proceeds  of 
the  Court,  retain  the  quality  of  the  estate  sold,  or  disposed  of,  so  far  sale>  retain 
as  the  rights  of  the  infant's  heirs,  and  next  of  kin,  are  concerned : 
K.  S.  O.  c.  168,  s.  8;  Fitzpatrick  v.  Fitzpatrick,  6  P.  R.  134;  Thompson 
v.  McCaffrey,  6  P.  R.  193;  Campbell  v.  Campbell,  19  Gr.  254.  But 
where  such  moneys  descend  as  realty,  if  the  heir  does  not  effect  an 
actual  reconversion,  they  will  pass  to  his  representatives  as  per- 
sonalty: Mordaunt  v.  Benwell,  19  Ch.  D.  302;  45  L.  T.  585.  And  as 
to  adult  parties  jointly  interested  with  the  infants,  the  order  for 
sale  operates  as  a  conversion,  and  the  share  of  such  a  person  dvin" 
before  sale,  but  after  the  order,  will  descend  as  personalty  Hveii 
v.  MuEin,  25  Ch.  D.  735. 
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Where  the  mother  of  the  infant  is  a  lunatic,  an  application  may  be 
made  for  an  order  barring  her  dower:  R.  S.  O.  c.  164,  s.  16.  The 
application  must  be  made  to  a  Judge  in  Chambers:  Re  Colthart,  9 
P.  R.  356. 

Settled  Estates. — The  Court  has  jurisdiction  under  R.  S.  O. 
c.  71,  to  make  orders  for  the  lease,  sale,  or  mortgage,  of  settled 
estates  in  which  infants  are  interested,  but  the  procedure  to  be 
followed  in  such  cases  is  now  regulated  by  Rules  973,  et  seq. 

96S.  The  petition  shall  be  presented  in  the  name  of 
the  infant,  by  his  guardian,  or  by  a  person  applying  by  the 
same  petition  to  be  appointed  guardian  as  hereinafter  pro- 
vided. Con.  Rule  995. 

Taken  from  Chy.  O.  528. 

There  is  a  variance  between  this  Rule,  and  the  Statute  R.  S.  O.  c. 
168,  s.  4,  which  provides  that  the  application  shall  be  in  the  name  of 
the  infant  by  his  next  friend,  or  by  his  guardian. 

964 (1)  The    petition    shall    state    the    nature  and 

amount  of  the  personal  property  to  which  the  infant  is 
entitled,  the  necessity  of  resorting  to  the  real  estate,  its' 
nature,  value,  and  the  annual  profits  thereof;  it  shall  de- 
signate the  lands  to  be  disposed  of,  propose  a  scheme  for 
that  purpose,  and  for  the  appropriation  of  the  proceeds, 
state  specifically*  the  relief  desiredL  and  circumstances  suffi- 
cient to  justify  the  sale  or  other  disposition  of  the  land,  and 
the  application  of  the  proceeds  in  the  manner  proposed. 

(2)  If  an  allowance  for  maintenance  is  desired,  a  case 
shall  also  be  stated  and  made,  to  justify  such  an  order,  and 
to  regulate  the  amount.  Con.  Rule  996. 

^eatitio.n  (3)  If  the  appointment  of  a  guardian  is  desired,  a  case 
forap.  '  shall  be  stated  and  made,  for  the  appointment  of  the  per- 
of°gnuaTnt  son  proposed.  Con.  Rule  997. 

dian 

Taken  from  Chy.  O.  529. 

A  similar  procedure  prevails  in  the  State  of  New  York:  see  Tyler 
on  Infancy,  p.  300,  s.  196.  Apart  from  the  power  given  by  the 
statute,  the  Court  has  no  authority  to  direct  the  sale  of  an  infant's 
estate  on  the  mere  ground  that  it  would  be  beneficial:  Calvert  v. 
Godfrey,  6  Beav.  197. 

Circum.          The  circumstances  justifying  a   sale  of  an  infant's  estate,   under 
stances       the  statute,  are:  (a)  The  fact  that  the  sale  is  necessary,  in  order 
tlfy'asale"   to  maintain,   or  educate,   the  infant;  or,   (6)   that  by  reason   of  the 
of  infant's   property,  or  any  part  of  it,  being  exposed  to  waste  and  dilapidation, 
estate.         or  to  depreciation  from  any  other  cause,  the  interest  of  the  infant 
requires,  or  will  be  substantially  promoted  by,  a  sale,  or  other  disposi- 
tion: see  R.  S.  O.  c.  168,  s.  3,  and  see  notes  to  Rule  962,  supra,  p. 
1124. 
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The  petition  must  be  presented  to  the  Master  in  Chambers,  or  to  Rule  964. 
an  Official  Referee  sitting  for  him,  who  has  power  to  direct  a  sale,  Master  in 
and  take  all  necessary  accounts,  and   make  all  necessary  inquiries,  Chambers 
and  to  order  payment  out  of  Court  of  any  money  realised  from  any dhftia nto 
sale,  or  other  disposition  of  the  estate;  no  reference  is  to  be  directed  order  sale, 
to  a  Local  Master  except  by  leave  of  a  Judge:  Rule  960.     These 
applications   are   usually   taken    by   the  Junior   Registrar,    or   other 
Official  Referee  sitting  for  the  Master  in  Chambers. 

Between  the  years  1881  and  1886  the  Master  in  Chambers  had  no 
jurisdiction  to  order  the  payment  of  money  out  of  Court,  and  during 
that  period  a  practice  grew  up  of  getting  an  order  of  a  Judge  con- 
firming the  order  of  the  Master  in  Chambers,  or  Official  Referee, 
directing  the  sale  of  infants'  estates,  and  the  application  of  the  pro- 
ceeds, and  such  practice  is  still  continued,  although  the  reason  for  it 
has  ceased,  and  all  that  now  seems  really  necessary  is  for  the 
Accountant  to  get  such  orders  initialed  by  a  Judge  as  provided  by 
Rule  414. 

The  marriage  of  a  female  ward  of  Court  without  consent  of  the 
Court,  is  a  contempt  for  which  the  husband  may  be  punished  by 
imprisonment.  The  Court  in  such  cases  usually  requires  a  settle- 
ment to  be  made  of  the  wife's  property  as  a  condition  of  the 
husband's  release,  and  will  provide  that  the  husband  shall  take  no 
benefit  under  the  settlement,  and  will  also  ordinarily  exclude  the 
wife  from  power  of  appointing  by  will  in  his  favour  in  default  of 
issue:  Re  Wall,  50  L.  T.  435;  and  see  Buckmaater  v.  Buckmaster,  35 
Ch.  D.  21;  56  L.  -T.  795;  and  see  Field  v.  Moore,  19  Beav.  170. 
But  the  Court  has  no  power  to  compel  a  male  infant  marrying 
without  leave  to  execute  a  settlement  of  his  property  against  his  will: 
Re  Leigh,  Leigh  v.  Leigh,  40  Ch.  D.  290;  60  L.  T.  404. 

The  jurisdiction  of  the  Court  over  its  wards  ceases  on  their  attain- 
ing 21.  Where  the  Court  authorized  a  man  to  visit  a  female  ward 
of  Court  to  pay  his  addresses,  with  a  view  of  asking  her  hand  in 
marriage,  on  his  undertaking  to  abide  by  the  order  of  the  Court, 
such  undertaking  expires  on  the  ward  attaining  her  majority,  and  the 
Court  has  no  jurisdiction  to  compel  him  to  execute  a  settlement  of 
her  property  where  he  has  married  her  after  she  attained  21  without 
a  settlement,  and  without  the  sanction  of  the  Court:  Bolton  v.  Bolton, 
1891,  3  Ch.  270;  65  L.  T.  698. 

Maintenance. — A  petition  for  an  allowance  for  maintenance  out 
of  an  infant's  estate  will  be  entertained,  even  though  it  be  not 
necessary  to  ask  for  a  sale  of  any  part  of  the  infant's  property:  see 
Re  Wilson,  14  P.  R.  261. 

Whore  the  father  of  an  infant  is  living,  it  is  his  duty  prima  facie  Duty  of 
to  support  and   maintain,   and  educate,  the  infant,   no  matter  what  j^.^^ 
the  infant's  fortune  may  be:  Simpson,  on  Infancy,  p.  161;  and  main-  his  chil- 
tenance  is  not  ordinarily  allowed  out  of  the  infant's  estate,  except  dren. 
upon  proof  that  the  father  is  unable  to  maintain,  and  educate,  his 
children,  according  to  their  station  and  prospects  in  life;  and  tilthough, 
where  there  is  an  express  trust  in  the  marriage  settlement,  to  which 
the  father  is  a  party,  requiring  the  trustees  to  expend  the  trust  fund 
for  the  support  of  the  children  of  the  marriage,  such   a  trust  may 
be  enforced  by  the  father:  Mundy  v.  Earl  Howe,  4  Bro.  C.  C.  223; 
yet  where  the  trustees  have  an  option,  or  a  mere  power,  to  do  so,  the 
Court  will  not  compel  them  so  to  apply  the   trust  fund,   except  on 
evidence   of  the  father's  inability  to  maintain  the  infant:  Wilson  v. 
Turner,  22  Ch.  D.  521;  48  L.  T.  370. 
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Rule  964.       A  mother  is  not  under  any  legal  obligation  to  support  her  offspring, 
Mother  not  and  consequently  maintenance  will  be  allowed  out  of  the  children's 
so  bound,     own   property,    without   reference   to   her    ability    to   support   them: 
Simp.  161. 

As  to  .claims  for  past  maintenance:  see  supra,  p.  1125. 

On  sale  be-  Upon  an  application  under  the  R.  S.  O.  c.  168,  s.  3,  for  the  sale  of 
edg  humiry  an  infant's  estate,  it  is  usual  before  directing  any  application  of  the 
as  to  debts  Pr°ceeds,  to  require  proof  of  payment  of  the  debts  of  the  ancestor, 
of  ancestor  in  cases  where  the  infant  has  become  entitled  to  the  property  direct- 
made.  e(j  ^o  ke  goj^  as  heir-at-law,  or  devisee;  or  to  require  an  advertise- 
ment to  be  issued  for  creditors,  where  no  sufficient  advertisement  has 
previously  been  issued  by  the  personal  representative,  and  the  Court 
Sale  not  tnen  makes  provision  for  the  payment  of  the  debts,  if  any.  Where 
ordered  in  the  sole  object  of  the  sale  is  the  maintenance  of  the  infant,  the  pro- 
tratioli^ac-  ceedin£s  ought  to  be  taken  under  R.  S.  O.  c.  168,  s.  3,  and  not  by 
tion,  when  way  of  action  for  the  general  administration  of  the  estate;  and  the 
brought  Court  has  refused,  where  the  latter  proceeding  has  been  adopted 
mainten°r  unnecessarily,  to  sanction  a  sale  in  the  administration  proceedings, 
ance  of  for  the  purpose  of  maintenance:  Fenwick  v.  FenwicJc,  20  Gr.  381; 
infants.  Ooodfellow  v.  Rannfe,  /&.,  425;  Foster  v.  Patterson,  II).,  345. 

_  The  proceeds  of  the  sale  of  an  infant's  lands  will  not  be  ordered  to 

P'/\.  -?^5.^e  Pa'd  to  t*16  infant's  guardian;  but  will  be  retained  by  the  Court  in 
its  own  custody  until  the  infant  attains  majority:  Flanders  .  v. 
If  Evelyn,  4  Ont.  704;  Mitchell  v.  Richey,  13  Gr.  445;  Blake  v.  Blake, 
2  Sen.  &  Lef.  26;  but  see  Jfuanin»  v.  Law.  14  Ont.  App.  383; 
Hanrahan  v.  Hanrah&n,  19  Ont.  396. 

Principal        As  a  general  rule  the  Court  will  not  break  in  upon  the  principal 
not  easily    money,  for  the  maintenance  and  education     of  infant  legatees,  still 
into   U        ft  may  be  done  where  necessary:  Ashbough  v.  AslibougTi,  10  Gr.  430; 
Crane  v.  Craig,  11  P.  R.  236. 

Settlement  Settlements  of  Infants'  Estates.— The  Court  has  jurisdiction  to 
of  infant's  sanction  the  execution  of  a  settlement  of  an  infant's  estate  on  mar- 
estate,  riage:  see  supra,  pp.  36,  37.  Applications  for  that  purpose  are  ex- 
dered.°r"  Pressly  excluded  from  the  jurisdiction  of  the  Master  in  Chambers: 
see  Ride  42  (8),  and  must  therefore  be  made  to  a  Judge  in  Chambers. 

A  marriage  settlement  made  by  an  infant  without  the  sanction  of 
the  Court  is  not  void,  but  voidable;  and  if  not  repudiated  within  a 
reasonable  time  after  the  infant  has  attained  majority  will  be  bind- 
ing: Edwards  v.  Carter,  1893,  A.  C.  360;  In  re  Jones,  Farrington  v. 
Forrester,  1893,  2  Ch.  461;  and  Stevens  v.  Trevor-Oar  rick,  1893,  2  Ch. 
307. 

The  provision  of  Jud.  Act,  s.  37,  only  removes  the  bar  of  infancy. 
but  does  not  enable  an  infant  to  do  more  than  an  adult  could  do, 
e.g.,  when  an  infant  was  also  a  married  woman  and  made  a  post- 
nuptial settlement  with  the  sanction  of  the  Court,  under  those  Acts, 
but  the  settlement  was  one  which  would  not  have  bound  her  if  she 
had  been  an  adult,  it  was  held  to  be  invalid  notwithstanding  it  had 
received  the  sanction  of  the  Court:  Buckmaster  v.  Buckmaster,  35  Ch. 
D.  21;  56  L.  T.  795.  But  the  Act  enables  an  infant,  with  the  sanc- 
tion of  the  Court,  to  make  a  valid  post-nuptial  settlement  so  far  as  an 
adult  could  make  one:  Re  Wall,  50  L.  T.  435. 

An  infant  ward  marrying  without  the  consent  of  the  Court  cannot, 
against  his  will  be  required  to  execute  a  settlement  of  his  estate, 
and  a  settlement  made  by  an  infant  under  such  circumstances, 
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unwillingly,  but  with  the  sanction  of  the  Court,  was  set  aside  on  theRule  964. 
application  of  the  settlor  on  attaining  his  majority:  Re  Leigh,  Leigh  v. 
Leigh,  60  L.  T.  404. 

Where  there  are  two  or  more  guardians  of  an  infant,  the  fact  that  Accounts 
one  of  the  guardians  who  has  maintained  the   infant,   has  been   in°?8uar- 
sole  receipt  of  the  income  of  the  infant's  estate,  is  no   discharge  to 
the  other  guardians  therefor,  but  if  it  is  shewn  that  the  infant  has 
been  properly  maintained  and  educated  by  the  guardian  who  received 
the  income,   a  proper  sum  will  be  allowed  for  that  purpose  without 
the  details  of   the  expenditure  being  vouched:  Re   Evans,   Welch  v. 
Channell,  51  L.  T.  175. 

Guardians  of  Person  or  Estate.— The  Surrogate  Court  lias 
also  power  to  appoint  guardians  to  minors:  see  R.  S.  O.  c.  168,  s.  10. 
This  statute,  however,  does  not  exclude  the  jurisdiction  of  the  High 
Court:  Re  Stannard,  1  Chy.  Ch.  15;  Re  McQueen,  McQueen  v.  McMillan, 
23  Gr.  191;  and  see  R.  S.  O.  c.  168,  s.  15. 

Where  a  guardian  has  been  appointed  by  the  Surrogate  Court,  the  Guardians 
High  Court  will  not  appoint  any  other  except  for  cause,  and  it  should  appoint- 
therefore  be  shewn,  on  applications  to  appoint  guardians  under  these m< 
Rules,  that  the  minor  has  no  guardian. 

A  guardian  may  be  appointed  for  an  infant  who  is  a  British  sub- 
ject, though  he  is  resident  out  of  the  jurisdiction,  and  has  no  pro- 
perty within  the  jurisdiction:  Re  Willoughby,  30  Ch.  D.  324;  53  L.  T. 
926;  but  see  In  re  Bourgoise,  41  Ch.  D.  310. 

Where  the  High  Court  appoints  a  guardian  of  the  person  and  estate  Security 
of  a  minor,   it  usually  requires  the  guardian  to  give  security.     And 
if  a  guardian  has  been  appointed  by  a  Surrogate  Court,  an  inquiry 
is  sometimes  ordered  as  to  whether  the  guardian  so  appointed  has 
given  sufficient   security;  and  if  he  has  not,  then  he  is  required  to 
give  additional  security  before  he  is  empowered  to  receive  moneys 
on   account  of   the    infant.      Where,    however,    the    fortune   of   theSecur£ty) 
infant    is   trifling,   and    the    fund   is   lodged     in     Court,   the     Court  when  dis'- 
frequently  dispenses  with  security  being  given  by  the  guardian; 
requires  instead  an  affidavit  to  be  filed  by  the  guardian  from  time  to 
time,  shewing  the  due  application  of  moneys  paid  to  him  under  the 
order  of  the  Court. 

The    High    Court   has    also  jurisdiction   to   appoint   guardians   for!naPP°int- 
infants    to    receive   insurance   moneys    payable    to   them    under    any  median 
policy  effected  by  their  deceased  father:  see  R.  S.  O.  c.  203,  s.  156 Court 
(2),  or  the  Court  may  make  order  for  the  payment  of  such  insur-  considers 
ance  moneys  to   a  guardian   appointed   by   the   Surrogate    Court,   or  Infant?*  °f 
even  by  a  foreign  Court.     The  proceedings     to  obtain  such  appoint- 
ment of  a  guardian  or  trustee,  or  the  payment   of  such  insurance 
moneys  may  be  made  on  petition  to  a  Judge  in   Court:  Re  Slosson, 
15  P.   R.  156,  where  the  application  is  for   the  appointment  of  a 
guardian  to  receive  insurance  money,  the  person  appointed  will  be 
required  to  give  security,  and  where  the  application  is  for  payment 
of  the  money  to  a  guardian  appointed  by  the  Surrogate  Court  or 
a  foreign  Court,   it  must  be  shewn   that  such  guardian  has  given 
security  sufficient  to  answer  the  amount  he  is  to  be  authorized  to 
receive:  Re  Slosson,  supra;  Re  Thin,  10  P.  R.  493;  but  see  Re  Andrews 
11  P.  R.  199;  and  where  the  security  given  to  a  foreign  Court  would 
not  cover  assets  received  in  this  Province,  a  foreign  guardian   will 
be  ordered  to  give  additional  security  as  a  condition  of  being  author- 
ized to  receive  the  money:  Re  Slosson,  »upra. 


1130  CONSOLIDATED   RULES. 

Rule  965.  Different  considerations  will  naturally  influence  the  Court  in  the 
appointment  of  a  guardian  of  the  person  and  a  guardian  of  the  es- 
tate of  an  infant.  In  the  case  of  a  person  who  is  to  be  ap- 
pointed guardian  only  of  an  infant's  estate,  property  and  business 
capacity  may  be  sufficient  qualifications.  Where  a  person  is  pro- 
posed as  guardian  of  an  infant's  person,  other  considerations  have 
necessarily  to  be  taken  into  account. 

Although  the  Court  is  in  the  habit  of  paying  respect  to  the  wishes 
and  directions  of  a  testator  in  reference  to  the  guardianship  and 
care  of  his  children,  it  will  not  do  so  where  it  is  clearly  shewn  that 
a  compliance  therewith  would  be  prejudicial  to  the  happiness,  and 
moral  training,  of  the  infants:  Anon.,  6  Gr.  632:  Re  McQueen  McQueen 
v.  McMillan,  23  Gr.  191. 

So,  where  there  was  a  contest  between  a  step-father  and  an  uncle, 
and  the  child  preferred  the  former,  the  Court  being  satisfied  that  it 
was  better  for  the  infant  that  the  uncle  should  be  appointed 
appointed  him:  Re  Irwin,  16  Gr.  461.  The  Court  may  remove 
testamentary  guardians  and  trustees  for  the  same  causes  as  other 
guardians:  R.  S.  O.  c.  168,  s.  17. 

Where  the  father  is  living,  if  it  is  proposed  to  appoint  any  other 
pe/son  guardian,  the  father  must  be  notified  of  the  application-  Re 
Henricks,  2  Chy.  Ch.  418. 

It  is  improper  to  give  a  reversionary  guardianship  of  wards  in 
Court  to  the  successors  in  office  of  any  person  named:  Murphy  v. 
Lamphier,  12  Gr.  241. 

Eemoval  of     It  is  a  contempt  of  Court  to  remove  a   ward  of  Court  from  the 

^urisdir°m  Jurisdiction'  without  the  sanction  of  the  Court;  and  the  Court  will 

tionSa10        interfere  on  the  application  of  his  guardian  to  prevent  his  removal: 

contempt.   Re  Oiltrie,  3  Gr.  279;  but  the  Court,  if  it  is  for  the  interest  of  the 

ward,   will   authorize  his  removal  out  of  the  jurisdiction,   upon   the 

undertaking  of  a  guardian  resident  within  the  jurisdiction  to  produce 

the  ward  to  the  Court  if  and  when  required:  Re  Callaghan,  28  Ch.  D. 

186;  52  L.  T.  7. 

Guardian        A   guardian  appointed   either  by  the   Surrogate   Court,   or  by  the 
make  valid  Hi£h  Court:  Huggins  v.  Law,  14  Ont.  App.  383;  or  a  tutor  appointed 
lease  with-  by  a  Quebec  Court:  Hanrahan  v.  Hanrahan,   19  Ont.  396;  is  entitled 
out  sane-     to  receive,  and  can  give,  a  valid  discharge  for  a  legacy  due  to  his 
Court*         infant  ward;  but  he  has  no  power  to  make  leases  of  the  infant's  lands 
in  his  name:  Townsley  v.  Neil,  10  Gr.  72;  Switzer  v.  McMillan,  23  Gr. 
538.      The   report   of   Townsley   v.   Neil    appears  to   be   erroneous  j^- 
describing  the  guardian  as  a  guardian  ad  litem.     See  further  as  to 
leases  by  infants:  Lipsett  v.  Perdue,  18  Ont.  575. 

The  sanction  of  the  Court  should  be  obtained  to  all  dispositions, 
whether  by  sale,  or  lease,  of  an  infant's  estate. 

965.    Unless  otherwise  directed  by  the  Judc:e,  or  the 
Master  in  Chambers,  or  other  officer  making  the  order,  the 
Mas8ter.r     infant  shall  be  produced  before  him  or  before  a  Master. 
Con.  Kule  998. 

Taken  from  Chy.  O.  531. 

Production  Where  the  infant  is  out  of  the  jurisdiction,  and  not  of  an  age 
of  infant,  makjng  his  consent  to  the  proceedings  essential,  his  production  before 
penned18  the  Master  may,  on  application  to  a  Judge,  be  ordered  to  be  dispensed 
with.  with:  Re  Lane,  9  P.  R.  251;  S.  C.,  sub  nom.;  Re  Love,  18  C.  L.  .1.  371. 
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But  unless  this  order  be  obtained,  the  infant  should  in  all  cases  be  Rules 
produced    before   the    Master,    even   though    he   be    under   fourteen  9(>6,  967. 
years. 

966.  —  (i)  Unless  otherwise  directed   by  the  Judge,  infant  it 
Master  in  Chambers  or  other  officer,  the  infant,  where  ylars  to  be 
above   the    age   of    14  years  shall  be  examined  apart  by  exammed- 
the  Judge  or  officer  before  whom  he  is  produced,  upon  the 
matter  of  the  petition,  and  as  to  his  consent  thereto. 


(2)  Where  the  infant  is  out  of  Ontario  the  Judge  or 
officer  may  direct  inquiry  as  to  the  infant's  consent  by  his 
examination  in  such  manner  as  may  seem  proper,  or  by  Petlti 
affidavit  or  otherwise  as  may  seem  just.     New. 

(3)  An  examination  shall  be  stated  to  have  been  taken 
under  this  Eule,  and  shall  be  annexed  to  and  filed  with  the 
petition.     Con.  Rule  999. 

Based  upon  Chy.  O.  532. 

The  sale  is  not  to  be  ordered  without  the  consent  of  the  infant  if 
he  is  of  the  age  of  fourteen  years  or  upwards,  unless  the  Court 
otherwise  directs  or  allows:  R.  S.  O.  c.  108,  s.  4;  but  where  there 
are  several  infants  interested  who  are  over  fourteen  years,  it  has 
been  held  that  the  consent  of  a  majority  of  them  is  sufficient  to 
authorize  the  Court  to  direct  a  sale,  not  merely  of  the  shares  of  the 
infants  who  do  consent,  but  also  of  those  who  have  not  consented: 
Re  Harding,  13  P.  It.  112.  In  this  case  one  of  the  infants  interested, 
had  disappeared  and  could  not  be  found,  and  her  examination  was 
dispensed  with.  Where  an  infant  over  fourteen  was  an  imbecile, 
her  examination  and  consent  were  dispensed  with:  Re  Delanty*  13 
P.  R.  143. 

Where  the  infants  had  been  examined  and  consented  to  a  sale, 
which  had  been  ordered  by  the  Court,  b,ut  which  was  not  carried 
out,  their  further  examination  and  consent  to  a  sale  at  a  less  price 
was  dispensed  with,  on  its  being  shewn  that  they  were  out  of  the 
jurisdiction,  and  were  satisfied  to  accept  the  price  offered:  TQ  re. 
Rf^ftt  17  p.  R.  498. 

The  Judge  or  officer  before  whom  the  infant  is  examined,  should 
take  down  his  examination  in  writing,  and  also  his  consent,  where 
the  consent  is  necessary;  and  this  should  be  signed  by  the  infant,  and 
by  the  Judge  or  officer,  and  should  be  attached  to  the  petition:  Re 
Axford,  6  P.  R.  192. 

Where  the  infant  is  under  fourteen,  the  Judge  or  officer  should  not 
only  certify  the  fact,  but  should  also  state  that  the  infant  was  pro- 
duced before  him. 

Evidence  should  be  given  before  the  Judge  or  officer  identifying  the 
infant  and  proving  his  age:  see  Rule  967. 

967.  It  shall  not  be  necessary  to  examine  an  infant  4 

under  14  years  of  age,  unless  otherwise   ordered,  but  it  need  not  be 
shall  be  sufficient  for  the  officer  before  whom  such  infant 
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Rules        is  produced,  to  certify  that  lie  lias  been  produced,  and 
>70<      that  he  is  under  the  age  of  14  years.     Con.  Rule  1000. 
Taken  from  J.  A.  Kule  587. 

Where  the  infants  under  fourteen  were  living  with  their  mother 
out  of  the  jurisdiction,  and  the  mother  swore  that  she  was  unable 
to  produce  them,  owing  to  the  expense,  and  the  property  was  shewn 
to  be  worth  only  $400,  the  production  of  the  infants  was  dispensed 
with:  Be  Law,  9  P.  R.  251. 

witnesses      9C8.   The  witnesses  to  verify  the  petition  shall  be  ex- 

in  suppoic  vi  j-y>  -I  •  j  i 

of  petition  amined  viva  voce  before  the  Judge  or  omcer  making  tne 

inedebefoTe"  order  or  before  a  Master  of  the  Supreme  Court,  as  to  the 

Muadsflr?r     matter  of  the  petition,  and  the  depositions  so  taken  shall  be 

stated  to  have  been  taken  under  this  Rule.     Con.  Rule 

1001. 

Taken  from  Chy.  O.  533. 

A  subpoena  may  be  issued  under  Rule  491  for  the  examination  of 
witnesses  in  support  of  the  application:  Raymond  v.  Tapson,  23  Ch. 
D.  430;  48  L.  T.  403;  McMillan  v.  Wansborough,  10  P.  R.  377. 

Masters  969.  The  Masters  of  the  Supreme  Court  may  examine 
to  take'lx3  the  infants,  and  witnesses  under  Rule  968,  without  special 
wTtKi011  order  or  reference.  Con.  Rule  1002. 

orde?  Taken  from  Chy-  °'  534' 

There  being  this  special  provision  as  to  the  officers  who  may 
examine  infants  and  witnesses  under  Rule  968,  it  is  possible  that 
Special  Examiners  are  inferentially  precluded  from  taking  such 
examinations. 

convey-         97O.    A  conveyance  of  the  lands  shall  not  be  settled, 
fnfaent?      until  evidence  is  produced,  to  the  officer  settling  the  same, 
lands- evi-  of  the  purchase  money  having  been  paid  into  Court,  or  of 
produced e  the  payment  thereof  into   Court  having  been  dispensed 
settung?    with;   and,  where  a  mortgage  is  taken  for  part  of  the  pur- 
chase money,  until  evidence  is  given  to  the  said  officer  of 
such  mortgage  having  been  registered  and  deposited  with 
the  Accountant.     Con.  Rule  1004. 

By  analogy  this  Rule  applies  not  only  to  sales  of  infants'  lands 
under  Rule  9GO,  et  seq.,  but  to  sales  in  actions  or  other  proceedings 
in  Court,  in  which  infants  are  interested:  see  Rule  3. 

The  proper  evidence  of  the  payment  of  the  purchase  money  is  the 
Accountant's  certificate  of  its  having  been  paid  into  Court;  and 
where  a  mortgage  is  required  to  be  given,  the  Accountant's  certificate 
of  its  having  been  deposited  with  him  is  also  necessary. 

Where  a  purchaser  makes  default,  the  deposit  and  all  other  pay- 
ments on  account  of  purchase  money  are  forfeited,  when  the  sale  is 
under  the  standing  conditions  of  sale  (Form  No.  85),  and  the  pro- 
perty may  be  ordered  to  be  resold,  and  the  defaulting  purchaser 
ordered  to  pay  any  deficiency:  Re  Hornibrook,  12  P.  R.  591. 
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Rules 

7.  DEVOLUTION  OF  ESTATES. 

Before  an  executor  or  administrator  takes  pro-  Notice 
ceedings  under  The  Devolution  of  Estates  Act,  for  the  sale  Guardian. 
of  real  estate  in  which  an  infant  is  concerned,  he  shall 
give  to  the  Official  Guardian  or  other  officer  charged  with  *{e1ogStat> 
the  ^  duties  referred  to  in  the  8th  section  of  the  said  Act 
notice  of  the  intention  to  sell,  and  shall  not  be  entitled  to 
any  expenses  incurred  before  giving  such  notice.       Con. 
Eule  1005. 

The  Devolution  of  Estates  Act  is  R.  S.  O.  c.  127. 

See  Re  Booth,  16  Ont.  429;  Re  Gardner,  1  C.  L.  T.  139. 

Notice  is  only  required  to  be  given  to  the  Official  Guardian  where 
infants  are  interested,  and  the  sale  is  to  be  made  simply  for  the  pur- 
pose of  distribution.  Where  the  approval  of  the  Official  Guardian  is 
not  requisite  to  the  carrying  out  of  the  sale,  notice  to  him  is  not 
necessary:  Re  Fletcher,  26  Ont.  499. 

1258.  972  (a)  Costs  payable  out  of  the  proceeds  of  lands  sold  under  the 
Devolution  of  Estates  Act,  with  the  approval  of  the  Official  Guardian,  shall  be 
taxed  by  the  senior  Taxing  Officer. 

972  (6)  The  Official  Guardian  shall  deposit  in  the  Accountant's  Office  a  State- 
ment, certified  by  the  proper  officer,  showing  the  distribution  of  the  proceeds  of 
lands  sold  or  mortgaged  with  his  approval,  and  proof  of  the  dates  of  births  of  the 
infants  interested. 

972  (c)  All  moneys  received  by  the  Official  Guardian  on  behalf  of  infants, 
lunatics,  absentees,  or  other  persons  for  whom  he  acts,  shall,  unless  otherwise 
ordered  by  a  Judge  of  the  High  Court  in  Chambers,  be  paid  into  Court. 

972  (rf)  Moneys  paid  into  Court  under  the  next  preceding  rule  to  the  credit 
of  infants,  shall  be  paid  out  to  them  when  they  attain  their  majority,  or  sooner  if 
so  ordered  by  a  Judge  of  the  High  Court  in  Chambers. 

8.  SETTLED  ESTATES. 

»73.  All  proceedings  under  The  Settled  Estates  Act,  ™%lov 
1895,  shall  be  entitled  according  to  Form  No.  191,  and  the  affidavits, 
petition  shall  in  the  body  thereof,  or  in  a  schedule  thereto,  cfao.58  V' 
or  by  plan  thereto  annexed,  contain  a  detailed  description 
of  the  property  proposed  to  be  dealt  with,  sufficient  to 
identify  the   same.     The  petition   shall  be  filed   in    the 
Central  Office  at  least  14  days  before  the  day  named  for 
the  hearing  thereof,  and  all  notices  required  to  be  given 
by  the  said  Act  or  any  Eules  of  Court  may  be  given  at  any 
time  after  the  filing  'of  the  petition.     Sc'hed.  to  58  V.  c. 
20,  Rule  1. 

The  Settled  Estates  Act,  1895,  is  now  R.  S.  O.  c.  71. 
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Rule  974. 


Sale  of 

settled 

estate 

when 

ordered. 


Applica- 
tions re- 
specting 
settled 
estates, 
how  made 

Notice  to 
be  given. 


This  and  the  following  Rules  to,  and  inclusive  of  Rule  990  are 
taken  from  the  Schedule  to  58  Viet.  c.  20. 

The  jurisdiction  of  the  Court  to  sanction  the  sale,  lease  or  mort- 
gage, of  settled  estates,  or  any  timber  thereon,  is  now  governed  by 
R.  S.  O.  c.  71. 

The  Court  has  no  inherent  jurisdiction  in  such  matters,  and  has  no 
power  to  sanction  schemes  for  the  improvement  of  settled  estates 
for  the  benefit  of  the  cestuis  que  trustftnt  save  so  far  as  is  authorized 
by  the  statute:  seei  R4  Montagu,  1897,  1  Ch.  685;  76  L.  T.  485. 
Formerly  the  Court  had  no  power  to  order  the  sale  of  a  part  of  a 
settled  estate,  in  order  to  make  improvements  on  the  remainder: 
Re  Moore,  6  P.  R.  281;  Re  Chambers,  28  Beav.  653;  nor  could  it  sanc- 
tion an  exchange  of  part  merely  for  the  purpose  of  improving  the 
remainder:  Re  Bishoprick,  21  Gr.  589;  but  in  that  case,  on  its  being 
shewn  that,  unless  the  exchange  were  made  the  property  was  liable 
to  depreciation  in  value,  the  exchange  was  directed  under  R.  S.  O. 
(1877),  c.  40,  s.  76;  but  the  provisions  of  sect.  77  of  that  Act  prohibit- 
ing any  sale,  or  disposition  against  the  provisions  of  any  will,  or 
conveyance,  do  not  seem  to  have  been  considered. 

Under  the  Act  above  referred  to  (R.  S.  O.  c.  71)  the  jurisdiction 
of  the  Court  is  enlarged,  and  it  has  now  power  whenever  it  deems  it 
proper,  and  consistent,  with,  a  due  regard  for  the  interest  of  all 
parties  entitled  under  a  settlement,  to  sanction  a  lease  (s. ,  3)  or  sale 
(s.  16)  of  the  whole  or  any  part  of  a  settled  estate,  or  the  sale  or 
mortgage  for  the  purpose  of  making  improvements  on  the  estate  (s. 
14).  The  statute  does  not  in  terms  authorize  an  exchange,  but 
semble,  an  exchange  is  only  a  form  of  sale. 

The  Court  in  the  exercise  of  its  jurisdiction  over  settled  estates 
may  authorize  a  lease  thereof  for  999  years:  Re  Watson's  Trusts,  21 
Ont.  528. 

The  Court  has  also  authorized  a  sale  for  the  support  of  the  tenant 
for  life  and  her  infant  child,  who  was  entitled  in  remainder:  Re 
Smith,  4  Ont.  518;  and  also  where  the  settled  land  was  unproductive, 
and  being  eaten  up  with  taxes:  Re  Hooper,  28  Ont.  179. 

By  53  Viet.  c.  14  (O.),  the  power  of  the  former  Court  of  Chancery 
to  sanction  leases  containing  agreements  for  renewal,  or  renewals, 
was  ratified  and  confirmed;  and  see  Re  Watson^  21  Ont.  528. 

Applications  as  to  leases  and  sales,  of  settled  estates,  are  ex- 
cluded from  the  jurisdiction  of  the  Master  in  Chambers,  and  the 
Local  Judges  and  Local  Masters:  Rules  42  (8),  45,  49. 

974.  The  notice  to  be  given  by  the  25th  section  of  the 
said  Act,  if  given  before  the  hearing  (or  if  given  after  the 
hearing  and  the,  Judge  shall  not  otherwise  direct),  may, 
without  any  other  direction  of  the  Court,  be  given  within 
the  jurisdiction  of  the  Court  by  delivering  to  the  person  to 
be  served,  a  notice  according  to  Form  JSTo.  192,  and  the 
time  to  be  specified  in  the  notice  for  the  person  served  to 
file  and  deliver  a  notification  shall  be  not  less  than  14  clear 
days  after  the  service.  Sched.  to  58  Y.  c.  20,  Rule  2, 
part. 


SETTLED   ESTATES.  1135 

Applications  under  The  Settled  Estate*  Act  must  be  made  with  Rules 
the  consent  or  concurrence  of  any  person  interested  as  tenant  in  975,  976. 
tail,  or  in  case  there  be  more  than  one  then  the  first  of  such  tenants 
in  tail,  and  all  persons  in  existence  having  any  beneficial  interest 
under  or  by  virtue  of  the  settlement  prior  to  the  estate  of  the  tenant 
in  tail,  and  all  trustees  having  any  estate  or  interest  on  behalf  of  any 
unborn  child  prior  to  the  estate  of  such  tenant  in  tail;  and  in  all 
other  cases  the  parties  whose  consent  or  concurrence  is  necessary,  are 
all  persons  in  existence,  having  any  beneficial  estate  or  interest  under 
or  by  virtue  of  the  settlement,  and  also  the  trustees  having  any  estate 
or  interest  on  behalf  of  any  unborn  child:  see  The  Settled!  Estates  Act 
(R.  S.  O.  c.  71),  s.  23.  And  where  any  of  these  persons  do  not  con- 
cur in,  or  consent  to  the  application,  then  they  are  required  to  be 
notified  as  provided  by  sec.  25  and  this  Rule. 

Where  any  of  such  parties  are  out  of  the  jurisdiction  an  order  for 
service  must  be  obtained  under  the  following  Rule. 

Where  property  was  vested  in  a  trustee  in  trust  after  the  death  of 
the  tenant  for  life  to  sell  and  divide  the  proceeds  among  numerous 
persons  who  would  become  absolutely  entitled,  with  power  to  the 
trustee  to  give  receipts;  on  a  petition  by  the  tenant  for  life  under 
Imp.  Act,  19  &  20  Viet.  c.  120,  for  a  sale  of  the  property,  it  was 
.  held  under  sec.  17  of  that  Act  (from  which  R.  S.  O.  c.  71,  s.  23,  is 
taken),  that,  the  consent  of  all  the  beneficiaries  was  necessary:  Re 
Ives,  Bailey  v.  Holmes  3  Ch.  D.  690.  The  persons  whose  consent 
is  required  by  section  23  are  persons  whose  consents  are  capable 
of  being  obtained.  The  consent  of  unascertained  persons  who  are 
interested  is  not  requisite:  Beioley  v.  Carter,  L.  R.  4  Chy.  230;  Re 
Strutt,  L.  R.  16  Eq.  629;  Re  Potts,  L.  R.  16  Eq.  631w, 

975 .  Upon  an  application  ex  parte  by  the  petitioner  service, 
the  Court  or  a  Judge  may  make  an  order  for  service  of  the 
petition  or  any  notice  on  any  person  out  of  Ontario,  or  on 
any  person  within  Ontario,  in  any  other  manner  than 
is  above  provided,  as  may  seem  just,  and  an  order  as  to  ser- 
vice of  a  notice  shall  contain  such  directions  as  to  the 
manner  in  which  such  notice  shall  be  given,  and  as  to  the 
time  to  be  specified  therein  within  which  the  notification  is 
to  be  made  by  the  person  served.  Sched.  Rule  2,  part. 

See  supra,  p.  279. 

97G. — (1)  Infants,  and  persons  of  unsound  mind  (not  Service  on 
so  found  by  inquisition  or  judicial  declaration),  required  to  persons  of 
be  served  with  notice  of  an  application,  may  be  served  by  mind'not 
delivering  to  the  Official  Guardian  a  copy  of  the  petition  80  found- 
or  other  proceeding  required  to  be  served; 

(2)  From  the  time  of  such  service  the  Official  Guardian 
shall  be  the  guardian  ad  litem  of  the  infant  or  person  of 
unsound  mind,  unless  and  until  the  Court  or  a  Judge  other- 
wise orders;  and  it  shall  be  the  duty  of  the  Official  Guar- 
dian, or  of  any  other  guardian  ad  litem  appointed  for  such- 
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XT;*!?*  in^ant  or  person  of  unsound  mind,  forthwith  to  attend  to 
the  interest  of  the  infant  or  person  of  unsound  mind,  and  to 
take  all  such  proceedings  as  may  be  necessary  for  the  pro- 
tection of  such  interests  in  the  proceeding  in  which  he  is 
so  appointed  guardian,  and  for  that  purpose  to  communi- 
cate with  all  proper  persons  and  parties,  including  the 
father  or  guardian  of  the  infant  and  the  person  with  whom 
or  under  whose  care  the  infant  or  person  of  unsound  mind 
is; 

(3)  In  case  there  is  more  than  one  infant  or  person  of 
unsound  mind  for  whom  service  is  made  on  the  Official 
Guardian,  one  copy  only  of  the  petition  or  other  proceed- 
ing need  be   served,    but   the  name   of   each  person  on 
whose  behalf  the  Official  Guardian  is  served  shall  be  stated 
on  the  copy  served; 

(4)  In  the  case  of  a  person  of  unsound  mind  he  shall, 
where  practicable,  be  also  personally  served,  and  where 
personal  service  on  him  is  not  practicable  the  person  in 
whose  custody  or  care  he  is  living  shall  be  served.  Sched. 
Rule  3. 

The  provisions  of  this  Rule  are  similar  to  those  in  Rule  152  relating 
to  the  service  of  infants  with  a  writ  of  summons. 

977.  The  examination  of  a  married  woman  apart 
from  her  husband  as  to  her  knowledge  of  the  nature  and 
cm/y  neces-  effect  of  an  application  for  the  sale,  mortgaging  or  leasing 
directed  by  °^  an.Y  settled  estate,  or  as  to  her  consent  thereto,  shall 
theCourt  in  no  case  be  necessary  unless  expressly  directed  by  the 

or  Judge.      ~,  T     ,  0    , •'    ,    _.    ,  •'  » 

Court  or  a  Judge.     Sched.  Rule  4. 

In  England  the  examination  of  a  married  woman  interested  in  any 
settled  estate  sought  to  be  dealt  with  under  the  Act  is  still  necessary: 
see  Imp.  Stat.  Settled  Estates  Act,  1877.  s.  50;  but  it  has  there  been 
dispensed  with  in  some  cases  where  her  interest  was  remote  and 
sufficiently  represented  by  the  trustees  of  her  marriage  settlement: 
Re  De  Tabley,  11  W.  R.  930;  and  where  she  was  abroad  and  her  hus- 
band and  her  trustees  had  been  served  with  the  petition:  Re  TibMt, 
17  W.  R.  394;  Re  Thome,  20  W.  R.  587;  Re  Ealliday,  L.  R.  12  Eq. 
199. 

A  married  woman  is  competent  to  consent  to,  or  concur  in,  or 
oppose  an  application  under  the  Act,  even  though  she  be  an 
infant:  see  The  Settled  Estates  Act  (R.  S.  O.  c.  71),  s.  45. 

where  978.    An  infant  may  make  any  application  to  the  Court 

Lp'pHca'nt.  or  a  Judge  under  the 'said  Act  bv  his  guardian  or  next 

friend,  and  in  any  such  case  the  Official  Guardian  or  any 
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other  guardian  ad  litem  appointed  shall  be  served  with  a  Rules 
copy  of  the  petition,  and  the  said  Official  Guardian,  or  979'  980> 
other  guardian  ad  litem  shall  thereafter  attend  and  watch 
the  proceedings  on  behalf  of  such  infant.     Sched.  Rule  5. 

The  object  of  this  Rule  is  apparently  to  secure  in  the  infant's 
behalf  the  protection  afforded  by  an  investigation  by  the  Official 
Guardian  of  the  propriety  of  the  proceedings,  and  to  prevent  infants 
from  being  prejudiced  by  ill-advised  applications  being  made  in  their 
names. 

A  petition  presented  under  this  Rule  must  be  the  petition  of  the 
infant,  not  that  of  his  guardian  or  next  friend. 

Infants  are  by  the  Act  enabled  to  consent  to,  or  concur  in,  appli- 
cations under  the  Act  by  their  guardians:  see  The  Settled  Estates  Act 
(R.  S.  O.  c.  71),  s.  44. 

979.  Notice  of  the  hearing  of  the  petition  shall  ke 
served  on  all  persons  dissenting  from,  or  desiring  to  be 
heard  in  opposition  thereto,  and  upon  committees  of  luna- 
tics, and  upon  the  Official  Guardian,  or  other  guardian  ad 
litem  appointed,  who  may  be  interested  in  the  proceed- 
ings on  behalf  of  an  infant  or  person  of  unsound  mind 
(not  so  found),  at  least  two  clear  days  before  the  day  for 
hearing  the  same;    and  on  filing  in  the  Registrars'  office 
on  any  day  before  the  day  fixed  for  hearing  the  petition, 
the  notice  of  hearing  with  proper  proof  of  service,  the  peti- 
tion shall  be  entered  by  the  proper  officer  for  hearing  on 
the  list  for  the  day  for  which  notice  of  hearing  is  given. 
Sched.  Rule  6. 

As  to  the  persons  whose  consent  or  concurrence  is  necessary,  or 
who  must  otherwise  be  notified  of  the  application,  see  The  Settled 
Estates  Act  (R.  S.  O.  c.  71),  ss.  23,  25. 

Where  a  person  whose  consent  or  concurrence  is  necessary  is  an 
infant,  or  of  unsound  mind,  the  Court  has  power  to  dispense  with 
the  consent  or  concurrence  of  such  person:  /&.,  s.  24. 

The  petition  must  be  heard  before  the  Judge  presiding  in  the 
Weekly  Court;  as  to  the  days  on  which  these  sittings  are  held:  see 
Rules  99.  104. 

Where  the  interest  of  the  infant  respondents,  on  whose  behalf 
the  Official  Guardian  is  served,  conflict,  another  guardian  ad  litem 
will  have  to  be  appointed  so  that  each  class  of  infants  may  be  pro- 
perly represented.  The  appointment  of  such  other  guardian  must 
be  made  by  order,  on  a  special  application:  see  Rules  155,  15G,  supra, 
pp.  272,  273,  and  Rule  989. 

980.  Where  a  committee  of  a  lunatic  makes  or  con-  Evidence 
sents  to  an  application,  or  gives  a  notification  respecting  °ion  a^to* 
any  application,  the  authority  of  such,  committee  to  act  on  lunatlc- 
behalf  of  the  lunatic  shall  be  produced  to  the  Court,  and 

J.A.— 72 
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Rules 
981-984. 


also  evidence  to  satisfy  the  Court  that  what  is  proposed  is, 
and  the  committee  shall  make  an  affidavit  that  he  believes 
that  it  is,  proper  and  consistent  with  a  due  regard  to  the 
interest  of  such  lunatic;  and  if  it  appears  that  it  is  proper 
and  consistent  with  a  due  regard  for  the  interest  of  the 
lunatic  that  the  committee  shall  make  or  consent  to  the 
application,  or  give  any  specific  notification  respecting  the 
application,  the  Court  may  approve  of  his  so  doing. 
Sched.  Kule  7. 

Any  application  under  this  Rule  must  be  made  in  Court,  and  prima 
facie,  to  the  Judge  of  the  Weekly  Court. 


981.    Where  the  Official  Guardian  or  other  guardian 
ad  litem  of  an    infant,  or  person  of  unsound  mind  (not  so 


mind  not 
eo  found. 


Evidence 
as  to  con- 
sent of 

1persotn°of  found),  consents  to  an  application,  or  gives  a  notification 
unsound  respecting  an  application,  evidence  shall  be  produced  to 
satisfy  the  Court  that  it  is,  and  the  guardian  shall  make  an 
affidavit  that  he  believes  that  it  is,  proper  and  consistent 
with  a  due  regard  to  the  interest  of  such  infant  or  person  of 
unsound  mind  (not  so  found),  that  such  consent  be  given, 
and  thereupon  the  Court  may  approve  of  the  same  being 
given.  Sched.  Rule  8. 


Evidence 
that  appli- 
cation is 
proper. 


983.  Upon  every  petition  the  Court  shall  be  satisfied 
by  sufficient  evidence  that  it  is  proper  and  consistent,  with 
a  due  regard  for  the  interests  of  all  parties  entitled  under 
the  settlement,  that  the  powers  should  be  exercised,  and  it 
shall  be  stated  in  the  evidence  why  and  upon  what  ground 
it  is  deemed  to  be  so.  Sched.  Rule  9. 

983.  Upon  every  petition  where  there  are  trustees 
on  trustees  seised  or  possessed  of  any  estate  in  trust  for  any  of  the  per- 
sons whose  consejit  or  concurrence  to  or  in  the  application 
is  required,  evidence  shall  be  produced  that  notice  of  the 
application  has  been  served  on  such  trustees.  Sched. 
Rule  10. 

ofvnoepr!e-  984.  Upon  every  petition  evidence  shall  be  produced 
ii-  to  satisfy  the  Court  that  neither  the  applicant  nor  any 
party  entitled  has  previously  applied  to  the  Legislature  of 
the  Province  of  Ontario  for  a  private  Act  to  effect  the 
same  or  similar  object,  or,  if  any  application  has  been  made, 
that  the  same  was  not  rejected  on  its  merits  or  reported 
against  by  the  Judges  to  whom  the  bill  may  have  been. 
referred.  Sched.  Rule  11. 
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Where  any  application  has  been  made  for  a  private  Act  to  carry  Rules 
out  the  objects  sought  by  the  petition,  and  has  been  rejected  on  the  985-987. 
merits,  or  reported  against  by  the  Judges  to  whom  the  proposed  Act 
was    referred,    it   is    improbable   that   the    Court   will    sanction   the 
scheme,  on  any  subsequent  application  to  the  Court;  where,  however, 
the  application  for  a  private  Act  has  been  rejected  on  the  ground 
that  the  relief  sought  could   be  obtained  by  proceedings  under  The 
Settled  Estates  Act,  the  failure  of  the  application  to  the  Legislature 
would    be    no    bar    to    a    subsequent   proceeding    under    The   Settled 
Estates  Act. 

985.    If  upon  the  hearing  of  any  petition  the  Court  is  service  of 
of  opinion   that   notice   ought  to  be  served  on  any  per-  mentor 
son  who  has  not  been  served,  or  that  notice  of  application  notlce- 
ought  to  be  inserted  in  any  newspaper,  the  Court  shall  give 
directions  accordingly,  and  the  petition  shall  stand  over 
generally  or  to  such  time  as  the  Court  shall  direct.    Sched. 
Rule  12. 

The  form  of  advertisement  will  probably  be  referred  to  be  settled 
by  an  officer  of  the  Court  before  publication.  Its  object  is,  of  course, 
to  give  persons  interested  full  information,  and  where  that  has  been 
accomplished,  small  and  immaterial  defects  in  the  advertisement 
will  not  be  fatal:  see  Re  Whitetey,  L.  R.  8  Eq.  574;  Re  Burlcy,  W.  N. 
1868,  148;  Re  Bourne,  16  W.  R.  1115;  Re  Snell,  19  W.  R.  1000;  Re 
Nune,  W.  N.  1867,  109;  Re  Hemsley,  L.  R.  10  Eq.  315;  Re  BickntHl, 
L.  R.  14  Eq.  467. 

The  marriage  of  a  petitioner  after  the  publication  of  the  advertise- 
ment was  held  not  to  be  a  ground  for  requiring  its  republication:  Re 
Marshall,  L.  R.  15  Eq.  66.  And  on  the  death  of  a  petitioner  after 
advertisement,  the  petition  may  be  amended  by  stating  the  fact,  and 
substituting  a  new  petitioner:  Re  Wilkinson,  L.  R.  9  Eq.  71. 

986.    When  the  Court,  at  the  hearing,  has  directed  no-  where 
tice  of  any  application  to  be  inserted  in  any  newspapers,  ment—1  se' 
any  person  may  at  the  time  specified  in  the  notice,  be  heard  ^ro°"jL 
in  opposition  to  or  in  support  of  the  application,  subject  be  heard. 
to  such  order  as  to  costs  as  to  the  Court  may  seem  just. 
Sched.  Rule  13. 


The.  order  made  on  the  adjudication  on  the  peti-  whatorder 
tion  shall  state^  in  addition  to  the  names  of  the  petitioners,  la 
the  names  of  the  persons  other  than  the  petitioners  who 
concur  or  consent,  or  to  whom  notice  of  the  application  has 
been  given,  or  who  have  appeared  in  opposition  to  or  in 
support  of  the  application,  and  whether  any  notice  was  re- 
ceived from  the  persons  to  whom  notice  has  been  given, 
and,  if  any  has  been  received,  the  purport  thereof,  and  also 
the  names  of  the  persons,  if  any,  notice  to  whom  has  been 
dispensed  with,  and  whether  the  order  is  made  subject  to 


CONSOLIDATED   RULES. 


Rules 
988-991. 


In  case  of 


Procedure 
in  cases 
not  pro- 
vided. 


any,  and  what  rights,  estate  or  interest  of  any  person 
whose  concurrence  or  consent  has  been  refused,  or  who> 
has  not,  or  is  not  to  be  deemed  to  have  submitted  his  rights 
or  interests  to  be  dealt  with  by  the  Court,  or  whose  rights- 
or  interests  ought,  in  the  opinion  of  the  Court,  to  be  ex- 
cepted.  Sched.  Rule  14. 

088.  "Where  the  Court  authorizes  a  lease,  the  order 
shall  direct  that  the  lease  shall  contain  such  conditions  as 
are  required  by  the  Act,  and  such  other  covenants,  condi- 
tions and  stipulations  as  the  Court  deems  expedient  with 
reference  to  the  special  circumstances,  or  may  direct  the 
same  to  contain  such  covenants,  conditions  and  stipula- 
tions as  may  be  approved  by  the  Master  in  Ordinary  or  a 
Local  Master.  Sched.  Eule  15. 

989.  In  all  cases  not  provided  for  by  The  Settled 
Estates  Act,  1895,  or  Rules  973  to  988,  the  existing  forms 
and  'mode  of  procedure  and  general  practice  of  the  Court 
on  similar  proceedings  shall  apply  to  proceedings  under  the- 
said  Act.  Sched.  Rule  17. 


court  may      99O.   The  Court,  may   by  special  order,  dispense  with 
wkhRuies.  all  or  any  of  the  preceding  Rules,  in  any  case  in  which  it 

thinks  fit,  and  upon  such  terms  and  conditions  (if  any)  as 

it  may  deem  proper.     Sched.  Rule  18. 

By  "  preceding  Rules  "  the  whole  body  of  Rules  which  precede  Rule 
990,  is  not  meant,  but  simply  the  Rules  973-989.  These  Rules  were 
originally  incorporated  in  the  statute,  58  Viet.  c.  20. 

8..  QUIETING  TITLES. 

TWO  or  991.    A  petition  for  an  investigation  of  titles,  under 

ertfe^ehT  The  Quieting  Titles  Act,  shall  not  include  two  or  more  pro- 
titieesparate  perties  dependent  on  separate  and  distinct  titles  but  may 
feuded  in  include  any  number  of  lots  or  parcels  belonging  to  the 
the  same  same  person,  and  dependent  on  one  and  the  same  chain  of 
title.  Con.  Rule  1013. 

Taken  from  Chy.  O.  492. 

The  Act  referred  to  in  this  Rule  is  The  Quietmg  Titles  Act  (R.  S. 
O.  c.  135). 

Where  the  provisions  of  this  Rule  are  violated,  the  Referee  may 
refuse  to  proceed  with  the  investigation  of  the  title.  This  may  lead 
to  delay  and  expense,  as  the  objection  can  only  appear  before  the 
Referee,  after  the  proceedings  necessary  to  shew  the  title  have 
been  taken.  The  object  of  the  Rule  is  to  prevent  the  proceedings 
becoming  unnecessarily  intricate. 


petition. 
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Who  May  File  Petition.— Any  owner  of  an  estate  in  fee  simple  Rule  991. 
in  land,  or  any   trustee  for  the   sale  of  the  fee  simple,   may  file  a  Who  may 
petition  without  leave:  R.  S.  O.  c.  135,  s.  2.     Any  other  person  whoft'epeti- 
has  any  estate,  or  interest,  legal,  or  equitable,  in  or  out  of  land  ^n^fetina^ 
Ontario,    may   also   file   a   petition:   11.,    s.   3;    but   under   Rule,  992,  Titles  Act. 
the  petition  in  the  latter  case,  must  first  receive  the  sanction  of  a 
Judge,  before  it  can  be  referred  to  a  Referee  for  investigation.    A 
vendor  before  conveyance,  is  within  sect.  3,  and  his  petition  will  not 
be  entertained  without  the  consent  of  his  vendor:  Re  Brown,  3  Chy. 
<3h.  158;  and  a  petitioner  who  is  only  a  tenant  in  fee  in  remainder 
must  first  obtain  the  consent  of  the  tenant  for  life  to  the  filing  of 
the  petition:  Re  Pelten,  8  P.  R.  470. 

Formerly   it   was    necessary   that    the    petitioner    should    be    inNotueces- 
possession  by  himself,   or  tenant:  Re  Bell,  3  Chy.  Ch.  239;  Re  Mul-  sary  that 
Holland,  18  Gr.  528;  Re  Mono,  6  P.  R.  150;  but  that  is  no  longer  neces-  j^ould'be 
sary;  and  a  petitioner,  who  is  out  of  possession,  may,  on  obtaining  a iu  posses- 
certificate  of  title,  obtain  on  petition  an  order  for  the  delivery   of8iou- 
possession  to  him  of  the  land  in  question,  which  may  be  enforced  by 
the  same  process    as  a  judgment  for  the  recovery  of  land:  see   R. 
S.  O.  c.  135,  s.  43;  R<e  McDonald,  before  Boyd,  C.,  16th  May,  1881. 

A  petition  may  be  filed  by  a  devisee  claiming  under  a  will,  where 
the  property  intended  to  be  devised  has  been  erroneously  described: 
Re  Lyons,  2  Chy.  Ch.  357;  R<e  Callaghan,  8  P.  R.  474;  but  a  grantee 
cannot  by  this  means  rectify  an  erroneous  description  in  a  deed  under 
which  he  claims:  76.  As  to  cases  in  which  property  intended  to  be 
devised,  may  pass  under  a  will,  notwithstanding  a  misdescription 
of  it  in  the  will,  see  Re  Shaver,  6  Ont.  312;  Hickty  v.  Stover,  11  Ont. 
106;  Young  v.  Purvis,  11  Ont.  597;  Summers  v.  Summers,  5  Ont.  110; 
Wright  v.  Collins,  16  Ont.  182;  Re  Bain  d  Leslie,  25  Ont.  136;  Mc- 
Fadyen  v.  McFadyen,  27  Ont.  598. 

Effect  of  Filing  Petition.— The  filing  of  a  petition  is  not  such  a  Filing  a 
proceeding  as  will  save  the  rights  of  a  party  contestant,  otherwise  petition 
barred  by  the  Statute  of  Limitations:  Laing  v.  Avory,  14  Gr.  33;  nor,  ^"e°hl 
it  would  seem,  will  it  have  the  effect  of  stopping  the  running  of  the  rights  of  a 
Statute  in  favour  of  a  contestant  in  adverse  possession,   until   such  contestant 
contestant  is  notified,   or  has  filed  a  claim,  or  otherwise  become  ^arred'bv 
party  to  the  proceedings,   nor  even  then,  unless  the  petitioner  ulti-  statute  of 
mately  obtains  a   certificate  of  title.    Where  a  contestant  claiming  Limita- 
title  under  a  tax  sale  was  barred,  but  the  petition  was  also  ultimately tlons- 
dismissed,  it  was  held  that  the  filing  of  the  petition  and  the  proceed- 
ings   had   on   the   claim   of  the    contestant,    were  not    an   effectual 
questioning  of    the    latter's    title,  so  as  to  preclude  him  from    the 
benefit  of  the  Act    37  Viet.  c.  15  (O.),  curing  the  defect  in  the  tax 
sale,  under  which  he  claimed,  if  not  questioned  within  two  years: 
McNab  v.  Peer,  32  C.  P.  545. 

Description  of  Land. — The  description  of  the  land  in  the  heading  Descrip- 
of  the  petition  should  be  sufficient  to  enable  the  land  in  question  to!;ionof.1?'nd 
be  identified,  but  usually  it  is  unnecessary  to  set  out  in  "it  the  metes m  Petltlou- 
and  bounds.    The  description  of  the  lands  in  the  body  of  the  petition 
should  be  given  in  the  form  in  which  the  petitioner  desires  the  land 
to  be  described  iu  the  certificate  of  title.     Where  there  is  any  plan 
of  the  property  registered,  the  description  of  the  land  in  the  petition 
must  be  in  accordance  with  the  plan:  Re  Morse,  8  P.  R.  475;  R.  S.  O. 
c.   136,   s.   100   (3);   and   where  pending   the   petition,   the  land   was 
laid  out  into  building  lots  according  to  a  registered  plan,  the  descrip- 
tion was  required  to  be  amended  according  to  the  registered  plan:  16. 
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Rule  991.  Where  the  description  of  the  land  in  the  heading  of  the  petition 
Keferee  appears  to  the  Referee  of  Titles,  not  to  be  sufficiently  explicit,  he 
may  insert  should  require  a  sufficient  and  proper  description  to  be  inserted  in 
^flclie^-6"  a^  notices  by  him  directed  to  be  published,  or  served;  and  where  it 
cription  of  appears  that  there  is  no  sufficiently  definite  description  of  the  lands 
land  in  the  contained  in  either  the  heading,  or  the  body  of  the  petition,  or  that 
btfserved  tlie.  description  given  is  misleading,  the  Referee  may  require  the 
or  pub-  petition  to  be  amended  in  that  respect,  before  proceeding  with  the 
lisned.  investigation.  The  petition,  if  amended  in  this  respect,  would  also 

require   to   be   re-registered,    if  it   had    been    previously   registered: 

see  R.  S.  O.  c.  135,  s.  6. 


Estate 
claimed 
mast  be 
correctly 
stated  in 
petition. 


Petition. 


Estate,  or  Interest,  Claimed. — The  estate,  or  interest,  claimed 
by  the  petitioner,  should  also  be  accurately  stated  in  the  petition, 
and  also  the  estates  and  interests  of  all  other  persons  in  the  land, 
which  are  intended  to  be  admitted  by  the  petitioner,  otherwise  the 
petitioner  may  be  ordered  to  pay  the  costs  of  such  other  persons  who 
may  come  in  to  prove  claims,  not  admitted  in  the  petition. 

Form  of  Petition. — The  form  of  petition  given  in  the  Schedule 
to  the  Act,  R.  S.  O.  p.  1269,  should  be  followed  as  nearly  as  may  be. 
It  is  neither  necessary,  nor  desirable,  to  set  out  in  detail,  in  the 
petition,  the  facts  and  circumstances  affecting  the  title;  but  when- 
ever it  is  necessary,  a  concise  statement  of  such  facts  as  are  neces- 
sary to  make  out  the  title,  and  which  do  not  appear  in  the  produced 
documents,  is  to  be  delivered  to  the  Referee,  with  the  other  docu- 
ments required  to  be  furnished  under  R.  S.  O.  c.  135,  s.  7  (4). 

Filing  the  Petition.— Under  R.  S.  O.  c.  135,  s.  5,  the  application 
is  required  to  be  made  to  the  High  Court  or  a  Judge  thereof.  The 
petition  is  filed  in  the  Central  office:  Rule  993. 

Where  the  investigation  of  title  is  to  be  proceeded  with  before  a 
Local  Referee,  the  petition  before  being  filed,  must  be  entered  with 
the  Inspector  of  Titles  at  Toronto:  see  Rule  997. 

Indorsement  of  Petition. — The  petition  should  be  indorsed  with 
the  usual  notice  of  the  name  and  address  of  the  solicitor  by  whom  it 
is  filed,  or  of  the  principal  and  agent,  where  it  is  filed  by  an  agent: 
see  Rules  134,  136;  or  when  filed  by  a  petitioner  in  person,  there 
must  be  indorsed  his  place  of  residence  and  occupation,  and  an 
address  for  service  within  2  miles  of  the  office  where  the  proceedings 
are  to  be  carried  on:  see  Rules  135,  136. 

Where  it  is  desired  that  the  petition  should  be  referred  for  investi- 
gation to  a  Local  Master,  the  memorandum  required  by  Rule  995 
must  be  also  indorsed. 

Registering  Petition. — Upon  filing  a  petition  under  the  Act,  the 
officer  with  whom  it  is  filed  is  to  issue  a  certificate  of  its  filing:  see 
form  R.  S.  O.  p.  1270,  which  is  to  be  registered  in  the  Registry 
Office  of  the  Registration  Division,  in  which  the  lands  in  question 
are  situate;  R.  S.  O.  c.  135,  s.  6.  This  certificate  need  not  be  regis- 
tered immediately  on  the  petition  being  filed,  but  its  registration  may 
be  deferred  until  it  is  seen  whether  the  certificate  of  title  will  be 
granted. 

If  after  the  registration  of  a  petition,  it  is  amended  in  any  material 
particular,  the  petition,  as  amended,  should  be  registered.  The 
object  of  the  registration  is  to  give  notice  to  persons  dealing  with 
the  land  pending  the  investigation  of  the  title,  of  the  pendency  of 
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the  proceedings.    Owing,  however,  to  the  right  now  to  delay  its  regis-  Rule  991. 
tration    until    almost    the   last    moment    before    the    granting    of   a 
certificate,   the  object  aimed  at  by  this  requirement  seems  to   have 
been  rendered   nugatory,   and   registration  of  the  petition  might   as 
well  be  dispensed  with  altogether. 

Proofs  Required  on  Investigation  of  Titles. — The  following  Affl.a?vit  °* 
are  the  papers  which  it  is  necessary  to  deliver  to  the  Referee  of  Titles,  Petltloner 
to  whom  the  petition  is  referred,  in  all  ordinary  cases,  and  the  proofs 
1  to  15  should  be  delivered  at  one  time,  not  piece-meal. 

1.  The  affidavit  of  the  petitioner,  under  the  8th  section  of  The 
Quieting  Titles  Act.  If  the  affidavit  is  not  made  by  the  petitioner, 
some  valid  reason  should  be  given  why  it  is  not:  Re  Rundell,  4  Chy. 
Ch.  71.  (For  form,  see  Leggo's  Forms,  2nd  ed.,  No.  1029).  The  sche- 
dule of  documents  must  be  marked,  as  an  exhibit,  by  the  commis- 
sioner before  whom  the  affidavit  is  sworn:  R&  Dickson,  3  Chy. 
Ch.  352. 

N.B. — None  of  the  affidavits  in  support  of  the  petition  should  be 
sworn  until  the  petition  has  been  filed. 

2.  The  certificate  of  counsel,  or  solicitor,  under  the  9th  section  ofCertiflcate 
The  Quieting  Titles  Act.     This  certificate  should  not  be  dated  prjOr  of  COUU8eL 
to  the  swearing  of  the  petitioner's  affidavit  to  which  it  relates.    The 
certificate  should  follow  the  language  of  section  9.     A  certificate  of 
counsel    that    he    had    corresponded    with    the    petitioner    was    held 
insufficient:  Re  Dickson,  3  Chy.   Ch.  352. 

3.  The  County  Registrar's  certificate  of  all  registrations  upon  the  County 
land  in  question,  up  to,  and  including,  the  date  of  filing  of  the  Peti-j 
tion:  Re  Hill,  2  Chy.  Ch.  348.    It  is  advisable  that  no  further  registra- 
tions should   be  made  upon  the  lot  by  the  petitioner  pending  the 
investigation.    If  any   transfer  by   way   of  mortgage,    or   otherwise, 

be  made  by  the  petitioner  pending  the  investigation,  the  Referee 
of  Titles  should  be  immediately  notified  thereof:  see  Re  Cummwgs, 
8  P.  R.  473;  Re  Morse,  8  P.  R.  475. 

When  there  are  a  great  many  registrations  recorded  against  the 
lot,  but  not  affecting  the  particular  parcel  in  question,  and  the 
Registrar  cannot  certify  those  that  do  affect  the  land  in  question, 
without  including  in  his  certificate  those  that  do  not,  his  certificate 
may  be  dispensed  with,  on  production  of  a  proper  affidavit  of  search 
by  a  Provincial  Land  Surveyor:  Re  Morse,  8  P.  R.  475. 

The  abstract  will  have  to  be  subsequently  continued  to  the  date  of  Deeds 
the  certificate  of  title:  Re  CummAngs,  8  P.  R.  473;  and  shewing  the 
registration  of  the  certificate  of  filing  the  petition:  R.  S.  O.  c.  135, 
s.  6  (2). 

4.  All  deeds  and  evidences  of  title  in  the  petitioner's  possession  or 
power:  see  R.  S.  O.  c.  135,  s.  7  (1). 

5.  If  the  petitioner   cannot  produce  all  the  deeds  relating  to  the 
land,  under  which  he  derives  title,  he  must  procure  and  produce: — 

(a)  Certified  copies  of  all  registered  instruments  affecting  the  title, 
of  which  the  originals  are  not  produced,  including  discharged  mort- 
gages, and  certified  copies  of  all  certificates  of  discharge  of  mort- 
gages, and  of  the  affidavits  of  execution  thereof. 

A  certificate  of  discharge  of  mortgage  has  not  the  effect  of  recon- 
veying  the  estate  until  it  is  registered:  Re  Morse,  8  P.  R.  475;  Re 
Lu'ckliardt,  29  Ont.  111. 
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Rule  991. 

Affidavits 
of  search 
for  lost 
deeds. 

Proof  of 
contents 
where 
memorials 
not  suffi- 
cient evi- 
dence. 


Proof  of 
bar  of 
dower. 


Affidavits 
as  to  pos- 
session. 


Consents 
required. 


Sheriff's 


cutions. 


County 


(&)  Affidavits  of  diligent  search  for  the  originals  of  all  deeds  to 
which  the  certified  copies  of  memorials  relate  (where  the  memorials 
are  not  made  sufficient  evidence  by   It.   S.   O.   c.   134,   s    1    (2)     (3) 
and  for  all  other  deeds  relating  to  the  title  which  are  not  'produced.  ' 

(c)  Proof  of  contents  of  the  non-produced  deeds,  where  the 
memorials  are  not  sufficient  evidence  thereof.  Those  of  which  there 
are  memorials  in  the  short  form  in  use  before  the  Registry  Act  of 
1865,  should  be  shewn  to  have  contained  no  trust,  limitation,  condi- 
tion, exception,  or  qualification,  not  mentioned  in  the  memorial, 
unless  such  memorials  are  under  R.  S.  O.  c.  134,  sufficient  evidence 
of  the  contents  of  the  deeds  to  which  they  relate. 

6.  If  there  is  no  release  of  dower  by  the  wife  of  a  former  owner, 
shew  that  he  was  unmarried  when  he  conveyed,  or  that  his  wife  is 
dead,  or  that  her  dower  is  barred,  or  that  the  land  is  not  subject  to 
her  dower:  see  R.  S.  O.  c.  164,  s.  4,  otherwise  the  certificate  of  title 
must  be  subject  to  her  dower. 

7.  Affidavits    are    required,    shewing   that   possession   has    always 
accompanied  the   title   under  which  the  petitioner  claims:   see  Rule 
1001.     Also  affidavits  shewing  who  is,  at  the  time  of  making  such 
affidavits,   in  occupation,   and   under  what  title,   or  claim   of    title. 
These  affidavits  should  shew  how  the  possession  has  been  held,  and 
should  be  made   by   disinterested  persons:   see  Leggo's  Forms,   2nd 
ed.,    No.   1035.     See  further  as  to  evidence  of  possession  requisite: 
Rule  1001.  note. 

8.  Consent  of  the  person  in  actual  possession  (wherever  any  person 
other  than  petitioner  is  in  occupation),  duly  verified  by  affidavit.     For 
form  of  consent,  see  Leggo's  Forms,  2nd  ed.,  No.  1037. 

9.  Consent  of  any  mortgagee,  or  person  entitled,  to  any  outstanding 
charge,  or  estate,  duly  verified  by  affidavit.     For  form  of  consent  see 
Leggo's  Forms,  2nd  ed.,  No.  1037;  and  see  Re  CaverMll,  8  C.  L.  J.  50. 

N.B.  —  The  consents  mentioned  in  clauses  8  and  9  must  be  produced 
even  though  the  petitioner  admits  that  his  title  is  subject  to  the  right 
of  such  tenant,  mortgagee,  etc.  In  some  cases  the  consent  must  be 
filed  before  the  petition  will  be  referred  for  examination:  e.g.,  where 
the  petitioner  is  a  purchaser  who  has  not  obtained  his  conveyance, 
the  consent  of  his  vendor  must  be  filed:  Re  Brown*,  3  Chy.  Ch.  158;  or 
where  he  is  tenant  in  remainder  expectant  on  a  life  estate,  the  con- 
sent of  the  tenant  for  life  must  be  filed:  Re  Pelten,  8  P.  R.  470. 

10.  Sheriff's   certificate  that  the    property  is  not  affected  by   any 
execution,  sale  under  execution,  or  tax  sale.     (For  form,  see  Leggo's 
Forms,  2nd  ed.,  No.  1033,  omitting  word  "  in  "  in  second  line).     This 
certificate  should  include  the  names  of  all  persons  who  have  owned 
the  land  at  any  time  since  1863:  see  Re  Harding,  3  Chy.  Ch.  232;  Re 
Rundell,  4  Chy.  Ch.  71;  Ex  parte  Lyons,  2  Chy.  Ch.  357;  but  see  Neil 
v.  Almond,  29  Ont.  63. 


11  County  Treasurer's  certificate  that  there  are  no  taxes  in  arrear, 
and  that  there  has  been  no  sale  for  taxes,  and  stating  the  year  for 
as  to  taxes,  which  the  last  roll  of  taxes  in  arrear  has  been  returned  to  him.  (For 
form,  see  Leggo's  Forms,  2nd  ed.,  No.  1032).  Proof  must  be  given 
of  payment  of  all  taxes,  except  those  for  the  year  in  which  the 
certificate  issues.  If  the  certificate  first  produced  does  not  cover 
all  such  taxes  an  additional  certificate  will  be  required:  see  Re 
Eardimg,  3  Chy.  Ch.  232;  Re  Chamberlain,  2  Chy.  Ch.  352. 
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N.B.—  Certificates  of  title  are  always  granted  subject  to  the  taxes  Rules 
for  the  current  year  in  which  the  certificate  bears  date:  see  R.  S.  O.992,  993. 
c.  135,  ss.  12,  25  (6).    Whenever  the  roll  of  taxes  in  arrear  for  any 
preceding  year  has  not  been  returned  to  the  County  Treasurer,  his 
certificate    must    be    supplemented    by    the    collector's,    or   township 
treasurer's  receipt  for  all  taxes  not  covered  by  the  Treasurer's  certi- 
ficate,  other  than   that  for  the  current  year:   see  R.   S.   O.   c.   224, 
s.  160. 

12.  A  concise  statement  of  any  other  facts  necessary  to  make  out  Statement 
the  title;  and  affidavits  or  other  evidence  to  prove  the  same:  R.  S.  O.of  tacts- 
c.  135,  s.  7  (4),  (5). 

N.B.  —  All  affidavits  to  prove  facts  material  to  the  petitioner's  title, 
should,  as  far  as  possible,  be  made  by  disinterested  persons:  Ex 
parte  Chamberlain,  2  Chy.  Ch.  352. 

13.  Schedule  of  the  particulars  so  produced  to  be  marked  as  an  Schedule  of 
exhibit  to  the  petitioner's  affidavit:  Re  Dickson,  3  Chy.  Ch.  352;  R.  particulars 
S.  O.  c.  135   s.  7. 

Crown  bonds  registered  in  the  Queen's  Bench  office  no  longer  bind 
lands  unless  also  registered  in  the  Registry  office:  see  R.  S.  O.  c.  113, 
s.  3;  Re  Franklin,  8  P.  R.  470;  51  Viet.  c.  36  (D). 

The  Referee's  certificate,  allowing,  or  disallowing,  the  claim  of  any 
contestant,  requires  confirmation  in  the  same  manner  as  a  Master's 
report  made  in  an  action. 

Affidavits  proving  the  publication,  and  posting  of  the  advertisement  Affidavits 
required  under  The   Quieting  Titles  Act  s.   14,   should  shew   that  theof  Publi" 
deponent  has  examined  issues  of  the  papers  in  which  the  advertise-  advertise- 
ment has  been  published;  and  also  that  the  notices  have   remained  men  t. 
posted  at  the  Court  House,  and   Post  Office,  continuously  for  one 
month:  Re  Chamberlain.  2  Chy.  Ch.  352;  Re  Hill,  II).,  348.     For  forms 
of  affidavits,  see  Taylor  on  Titles,  2nd  ed.,  pp.  200,  201. 


992.   Where    an    application   is   made    under   section  . 

3  of  the  said  Act,  the  proper  officer  in  the  Central  Office  ferred  to 
shall  attend  one  of  the  Judges  with  the  petition  for  direc-  certain11 
tions,  before  the  same  is  referred  for  investigation.     Con.  forlbefng 
Rule  1014.     Rules  1  Jan..  1896.  1496.  referred 

for  investi- 
Taken  from  Chy.  O.  493.  gation. 

Where    the  petitioner   has    merely    a    partial    interest,    the   Court  where 
usually  requires  the  consent  of  the  other  persons  interested  in  the  petitioner 
estate,  to  be  filed,  before  authorizing  the  petition  to  be  referred  for  j^?^  a 
investigation.     Thus,  where  a  purchaser  before  conveyance  filed  a  interest, 
petition,  the  consent  of  his  vendor  was  required:  Re  Brown,  3  Chy.  consent 
Ch.  158;  and  where  the  petitioner  was  a  tenant  in  remainder,  the°g£tje^r 
consent   of   the  tenant    of   the   particular   estate    was   required:    Re  interested 
Peltcn,  8  P.  R.  470.  required. 

The  consent  duly  verified  by  affidavit  should  be  attached  to  the 
petition,  when  brought  to  be  filed. 

993.  All  petitions  under  the  said  Act  shall  be  filed  in  f  etitions, 

..—  -i  /-\rrt  i  .  ,.    i  ..  to  whom  to 

the  Central  Office,  and  may  at  the  option  01  the  petitioner,  be  referred 
be  referred  to  any  of  the  officers  of  the  Court  at  Toronto,  or 
to  any  conveyancing  counsel,  who  may  from  time  to  time 
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q£i  qq<?  ke  designated  by  the  Court  for  the  purpose,  or  to  any  Local 
Master.  Rules  23  June,  1894,  1362;  Kules  1  Jan!,  1896, 
1497. 

Based  upon  Chy.  O.  494. 

Where  the  petitioner  desires  to  have  the  petition  referred  to  any 
Local  Master  as  Referee  of  Titles,  he  must  designate  the  officer  to 
whom  he  desires  the  reference,  by  indorsement  on  the  petition:  see 
Rule  995.  If  there  be  no  such  indorsement  the  petition  will  be  re- 
ferred to  the  Referee  of  Titles  at  Toronto:  Rule  996. 

fsetSrto<be     »-*4-    The  Senior  Registrar  shall,  until  further  order, 

inspector.  ^e  the  sa[e  Inspector  of  Titles,  in  respect  of  petitions  filed 

under  The  Quieting  Titles  Act,  and  sole  Referee  of  any 

petitions,  the  proceedings  under  which  are  to  be  conducted 

in  Toronto.     Con.  Rule  1016. 

Taken  from  Chy.  O.  633. 

The  Inspector  of  Titles  supervises  the  work  of  all  Local  Referees 
of  Titles,  and  as  Referee  of  Titles  at  Toronto  he  investigates  titles 
referred  to  him  for  investigation:  see  Rules  1007,  1008. 

The  fees  payable  to  the  Inspector  of  Titles  are  regulated  by  Tariff 
B.,  110. 


Petitions, 
bow  to  be 
indorsed. 


Petitions, 
when  to  be 
referred  to 
Toronto 
lieferee. 


995.  Petitions  to  be   referred  to  any  Local  Master 
shall  be  indorsed  thus  :    "  To  be  referred  to  the  Master  at 

and  to  Mr.  Inspector 

of  Titles."     Rules  23  June,  1894,  1363. 

Taken  from  Chy.  O.  495. 

At  present  there  is  only  one  Inspector  of  Titles,  and  this  officer  is 
also  the  sole  Referee  of  Titles  at  Toronto:  see  Rule  994. 

If  there  be  no  indorsement  of  the  name  of  a  Local  Master,  the 
petition  is  to  be  referred  to  the  Referee  of  Titles  at  Toronto:  Rule 
996. 

Where  the  petition  is  required  to  be  referred  to  a  Local  Master,  the 
Referee,  it  mlust,  before  being  filed,  be  entered  with  the  Inspector  of 
Titles,  and  a  fee  of  $8  in  stamps  must  be  paid  thereon:  see  Rule  997, 
Tariff  B.,  110. 

996.  Petitions  filed  unindorsed  with  the  names  of  a 
Referee  shall,  without  order,  stand  referred  to  the  Referee 
in  Toronto,  or  to  one  of  the  Referees  in  Toronto  (if  more 
than  one),  in  rotation  or  otherwise  as  the  Court  or  a  Judge 
from  time  to  time  directs ;   but  a  petition  indorsed  with  the 
name  of  any  Local  Master  shall  stand  referred  to  him  ac- 
cordingly, unless  the  Court  or  a  Judge  otherwise  directs. 
Con.  Rule  1018;   Rules  23  June,  1894,  1364. 

Taken  from  Chy.  O.  496. 

At  present  there  is  only  one  Referee  at  Toronto:  see  Rule  994. 
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997.  Where  the  petitioner  desires  the  reference  to  aRules 
Local  Master,  the  petition  shall  be  entered  with  the  Inspec-  petitions 
tor  of  Titles  before  being  filed  as  required  by  The  Quiet-  *°  be  re- 
ing  Titles  Act,  and  the  Inspector  shall  note  thereon  the  day  Local  tc 
of  entering  the  same,  adding  to  such  note  his  own  initials,  ^" 
and  shall  thereupon  deliver  the  petition  to  the  solicitor  to  er? , 
be  filed.     Con.  Rule  1019;   Rules  23  June,  1894,  1365.  ^ectoi-." 

Taken  from  'Chy.  O.  497. 


998.    A  Local  Master  shall  be  entitled  to  confer  or  cor-  Local 
respond,  from  time  to  time,  with  the  Inspector  of  Titles,  for  mly  confer 

•with  In- 
spector. 


advice  and  assistance  on  questions  of  practice  or  evidence,  Wlth  ID~ 


or  other  questions  arising  under  the  Act  or  under  these 
Rules.     Con.  Rule  1020. 

Taken  from  Chy.  O.  498. 

999.  The  proper  officer  in  the  Central  Office  shall  de-  Certificate 
liver  to  the  party  filing  a  petition  under  the  Act,  a  certifi-  £itition°to 
cate  of^the  filing  thereof,  for  registration;    and  thereupon 

the  petition  shall  stand  referred  and  shall  be  delivered  or 
posted  by  the  proper  officer  to  the  Referee  named  for  that 
purpose.     Con.  Rule  1021. 
Taken  from  Chy.  O.  499. 

The  form  of  the  certificate  referred  to  in  this  Rule  is  given  in  R. 
S.  O.  p.  1270.  The  certificate  is  required  to  be  registered  in  the  pro- 
per Registry  Office:  see  R.  S.  O.  c.  135,  a.  6. 

As  to  the  time  for  registering  the  certificate:  see  note  to  Rule  991. 
p.  1142. 

The  originals,  or  certified  copies,  of  all  instruments,  registered 
prior  to  this  certificate  are  required  to  be  produced  to  the  Referee: 
see  R.  S.  O.  c.  135,  s.  7  (1),  (2). 

1000.  The  particulars  necessary,  under  section  7  of  Papers  in 
the  Act,  to  support  the  petition  shall  be  delivered  or  sent  appUca*  ° 
by  the  petitioner,  or  his  solicitor,  to  the  Referee,  and  shall  ^AVer 
be  forthwith  examined  and  considered  by  him.    Con.  Rule  *°  fej 

1022.  imsdby 

him. 
Taken  from  Chy.  O.  500. 

On  delivering  the  papers  to  the  Referee  a  fee  of  fifty  cents  is  to  be 
paid  on  each  deed  in  the  chain  of  title,  other  than  satisfied  mortgages; 
and  ten  cents  on  each  paper  filed:  see  Tariff  B.,  106. 

Where  the  reference  is  to  the  Referee  at  Toronto  the  additional 
fee  of  $4  on  the  certificate  of  title  is  also  payable:  76.;  but  this  fee 
is  not  payable  where  the  reference  is  to  a  Local  Master  as  Referee: 
see  Tariff  B.,  110. 
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nuieiooi.       1OO1.  In  every  case  of  an  investigation  of  the  title  to 
SquSdT    property  under  the  said  Act,  the  petitioner  shall  shew,  by 
session08"    afficlavit  or  otherwise,  whether  possession  has  always  ac- 
companied the  title  under  which  he  claims  the  property, 
or  how  ^  otherwise,  or  shall  shew  some  sufficient  reason  for 
dispensing  with  such  proof  either  wholly  or  in  part.     Con. 
Rule  1023. 
Taken  from  Chy.  O.  501. 

The  question  of  possession  is  always  a  very  important  one,  and  it 
is  necessary  that  the  affidavits  should  shew  how  the  possession  has 
been  held,  e.g.:  whether  by  residence,  or  by  cultivation,  and  by 
whom,  if  by  tenants,  giving  their  names  and  the  periods  during 
which  they  occupied.  Proof  as  to  possession  is  indispensable:  Re 
Wright,  2  Chy.  Ch.  355. 

Petitioner       Where  the  petitioner  is  a  mere  trespasser  claiming  to  have  acquired 

entlTing^s  litle  by  Possession,  the  evidence  as  to  possession  must  be  very  clear 

atrespas-    and  conclusive,  and  it  must  be  shewn  to  have  actually  extended  to 

ser.  the  whole  of  the  land  claimed,  and  should  negative  the  existence  of 

the  exceptions  which  prevent  the  Statute  from  running:  Chapman  v. 

Bunbury,  31  C.  L.  J.  103;  15  C.  L.  T.  57.    The  actual  possession  of 

Possession  some  part  of  a  lot,  or  parcel,  of  land  by  a  mere  trespasser,  will  be 

of  part  is     insufficient  to  confer  a  title  by  possession,  as  to  any  other  part  of 

structlve     wnioh  there  has  been  no  actual  possession,  even  though  the  lot  be 

possession  a  wild  lot:  Harris  v.  Mudie,  7  Ont.  App.  414.    In  order  to  confer  a 

of  rest  of     title  under  the  Statute  of  Limitations  there  must  be  an  actual  and 

visible  possession;  mere  payment  of   taxes   on  a  vacant  lot  confers 

no  title:  Re  Jarvis-  v.  Ooofce,  29  Gr.  303;  Walton  v.  The  Woodstock  Gas 

Co.,  1  Ont.  G30;  but  see  Steers  v.  Shaw,  1  Ont.  26.    Even  clearing  and 

fencing,   without  actual  possession  or  putting  the   land  to  any   use, 

is  not  a   sufficient  possession   to   bar   the   rightful   owner:   Stovel  v. 

Gregory,  21  Ont.  App.  137. 

In  order  to  defeat  a  rightful  owner's  title,  by  adverse  possession, 
the  possession  must  have  been  continuous  for  the  required  number  of 
years;  whenever  the  possession  is  vacant,  the  rightful  owner  is  in 
possession  in  contemplation  of  law:  see  Trustees  Agency  Co.  v.  Short, 
13  App.  Gas.  793. 

Evidence  Where  the  petitioner  claims  title  by  possession,  he  should  prove  the 
Maimed116  P°ssessi°u  for  the  requisite  time,  by  the  clear  and  positive  evidence, 
solely  by  °f  at  least  two  independent  witnesses.  In  such  a  case  a  notice, 
possession,  prepared  by  the  Referee,  should  be  served  upon  the  person  having 
the  paper  title,  if  he  can  be  found,  but  if  not,  evidence  of  search  for 
him  and  his  representatives  should  be  put  in,  and  in  such  a  case  the 
possession  should  be  shewn  to  have  been  long  enough  to  bar  him, 
even  though  he  had  no  notice  of  the  possession:  Re  Caverhill,  8  C.  L. 
J.  50;  Ex  parte  Chamberlain,  2  Chy.  Ch.  352.  Where  the  petitioner 
claims  title  as  against  the  patentee,  or  his  heirs,  or  assigns,  of  land 
of  which  they  have  not  taken  actual  possession  by  residing  on,  or 
cultivating  some  portion  thereof,  he  must  shew  either  knowledge  of 
his  possession  by  the  patentee,  or  his  heirs,  or  assigns,  or  else  estab- 
lish a  possession  for  at  least  twenty  years  as  against  the  patentee 
and  those  claiming  under  him:  R.  S.  O.  c.  133,  s.  5  (4);  /?«  Lim-t.  ."> 
Chy.  Ch.  230;  Single  v.  DaJce,  42  U.  C.  Q.  B.  250;  TavVelsor  v. 
Hughson,  45  U.  C.  Q.  B.  252;  Hicks  v.  Williams,  15  Ont.  228;  Stovel 
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v.  Gregory,  21  Ont.  App.  137;  but  not  as  against  others,  e.g.,  a  pur-  Rules 
chaser  at  a  tax  sale:  Brooke  v.  Gibson,  27  Ont.  218,  but  see  Donnelly  1002-1004. 
v.  Ames,  Ib.,   271;   proof  of  notice  to  the  husband  of  the  owner  is 
sufficient:   Harris   v.    Prentiss,    30    C.    P.   484;    S.    C.,   in   Appeal,    7 
Ont.    App.    414.    A   decree    for   redemption   not   prosecuted   by  the 
mortgagor  for  upwards  of  21  years  was  held  to  constitute  no  bar  to 
the  mortgagee's  obtaining  a  title  by  possession,  notwithstanding  that 
the  mortgagor  was  a  lunatic:  Re  Leslie,  23  Ont.  143. 

It  is  not  clear  that  it  is  necessary  to  establish  so  strict,  and  actual,  When 
a  possession  to  all  the  land  claimed,  where  the  petitioner  has  been  in  actual  pos- 
possession  under  a  claim  of  title  which  was  originally  defective.     In 


such  a  case  the  doctrine  of  constructive  possession  might,  and  would  confer  titl 
probably,   be  held  to  apply  even  as  against  the  owner  of  the  paper  to,  residue 
title:  see  Dundas  v.  Johnston,  24  U.  C.  Q.  B.  550;  Davis  v.  Henderson,  °    °  ' 
29  U.  C.  Q.  B.  344;  per  Burton,  J.,  Harris  v.  Mudie,  7  Ont.  App.  p. 
425;  8teer»  v.  Shaw,  1  Ont.  26. 

A  person  who  has  been  in  possession  under  a  fraudulent  grantee, 
but  who  has  not  acquired  any  title  as  against  the  latter,  cannot  set 
up  a  title  by  possession  as  against  a  purchaser  of  the  land  from  the 
assignee  in  bankruptcy  of  the  fraudulent  grantor,  made  after  the 
fraudulent  conveyance  has  been  set  aside  in  proceedings  instituted 
against  both  the  fraudulent  grantor  and  grantee:  Donovan  v.  Herbert, 
4  Ont.  635. 

1002.  Where  there  is  no  contest,  the  attendance  of  the  ^^eig  no 
petitioner,  or  of  any  solicitor  on  his  behalf,  shall  not  be  contest,  at 
required  on  the  examination  of  the  title,  except  where,  for 

any  special  reason,  the  Referee  directs  such  attendance. 
Con.  Rule  1024.  with. 

Taken  from  Chy.  O.  502. 

1003.  If,  on  such  examination  as  aforesaid,  the  Re-  »efa  ree  to 
feree  finds  the  proof  of  title  defective,  he  shall  deliver  or  requisi- 
mail  to  the  petitioner,  or  to  his  solicitor  or  agent,  a  memo-  obfe 
randum  of  such  finding,  stating  shortly  therein  what  the 
defects  are,  and  he  shall  therein  state  as  far  as  possible 

all  the  objections  to  the  title.     Con.  Rule  1025. 
Taken  from  Chy.  O.  503. 


1OO4.  "When  the  Referee  finds  that  a  good  title  is 
shewn  he  shall  prepare  the  necessary  advertisement,  and,  published 
unless  the  publication  thereof  is  dispensed  with  under  sec-  and  other 
tion  14  of  the  said  Act,  the  same  shall  be  published  in 
the  Official  Gazette  and  in  any  other  newspaper  or  news- 
papers in  which  the  Referee  thinks  it  proper  to  have  the 
same  inserted;  and  a  copy  of  the  advertisement  shall  also 
be  put  up  on  the  door  of  the  court  house  of  the  county 
where  the  land  lies,  and,  unless  the  nearest  post  office  is  in 
a  city,  in  some  conspicuous  place  in  the  post  office  which 
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Rule  1004  is  situate  nearest  to  the  property,  the  title  of  which  is  under 

be  posted0  investigation;    and  the  Referee  shall  indorse  on  the  adver- 

House  and  tisement  so  prepared  by  him,  the  name  of  the  newspaper 

or  newspapers  in  which  the  same  is  to  be  published,  and 

the  number  of  insertions  to  be  given  therein  respectively, 

and  the  period  (not  less  than  four  weeks)  for  which  the 

notice  is  to  be  continued  at  the  Court  House  and  Post 

Office  respectively.     Con.  Rule  1026. 

Taken  from  Chy.  O.  504. 

The  notice  is  not  to  be  published  until  the  Referee  finds  that  a  good 
title  is  shewn. 

Advertise-  The  notice  is,  ordinarily,  required  to  be  published  once  in  the 
Ontario  Gazette,  and  at  least  once  a  week  for  two  weeks  in  some  local 
newspaper  published  in  the  county  town,  or  other  place  near  where 
the  lands  in  question  are  situated;  but  in  some  cases  it  may  be  found 
advisable  to  publish  the  advertisement  more  frequently.  At  least  a 
month  should  be  given  from  the  date  of  the  publication  of  the  first 
advertisement,  for  sending  in  claims. 

Form  of  Advertisement. 
IN  THE  HIGH  COURT  OF  JUSTICE, 


(Description  of  Land.) 

Notice  is  hereby  given  that  A.  B.  of  has  made  an  applica- 

tion to  the  High  Court  of  Justice  for  Ontario  for  a  certificate  of 
title  to  the  above  mentioned  property  under  "  The  Quieting  Titles 
Act,"  and  has  produced  evidence  whereby  he  appears  to  be  the 
owner  thereof  in  fee  free  from  all  incumbrances:  [if  any  say,  except 
giving  a  short  description  of  incumorances  to  which  the  title  is*  subject]. 

Wherefore  any  other  person  having  or  pretending  to  have  any  title 
to  or  interest  in  the  said  land  or  any  part  thereof,  is  required  on  or 
before  day,  the  day  of  ,  now  next 

ensuing,   to  file  a  statement  of  claim,   verified  by 

affidavit,  at  my  Chambers,  in  [Osgoode  Hall,  in  the  City  of  Toronto], 
and  to  serve  a  copy  on  (name  and'  address  of  petitioner's  solicitor)  as 
solicitor  for  the  said  A.  B.,  and  in  default  every  such  claim  will  be 
barred,  and  the  title  of  the  said  A.  B.  will  become  absolute  and  in- 
defeasible at  Law  and  in  Equity,  subject  only  to  the  reservations 
mentioned  in  the  25th  section  of  the  said  Act. 

Dated  this  day  of  18    . 

A.  B., 
Referee  of  Titles. 

A  note  is  made  by  the  Referee  at  the  foot,  or  indorsed,  giving  the 
necessary  directions  for  publication,  e.g. 

To  be  inserted  in  the  Ontario  Gazette  on  the  day  of  and 

in  (stating  the  newspaper);  and  a  copy  to  be 

affixed  in  a  conspicuous  place  in  the  Court  House  of  the  County  in 
which  the  land  is  situate  and  in  the  Post  Ofilce  nearest  the  premises, 
for  one  month. 
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The   advertisement    is    principally    intended    for   persons,    if    any,  Rule  1005. 
whose  rights  are  not  disclosed  on  the  proceedings.     Persons  who  are 
known  to  have,  or  appear  to  have,  some  adverse  claim,  should  gener- 
ally be  required  to  be  served  with  notice  of  the  proceedings:  see  11. 
S.  O.  c.  135,  ss.  16-21;  and  see  note  to  Rule  1005. 

The  notices  required  to  be  posted  at  the  Court  House,  and   Post  Notice  how 
Office,  should  be  kept  up  continuously  for  the  period  directed,  and  Publlslied- 
the  person  intending  to  prove  the  posting  up,  should  take  care  to  see 
that  such  notices  are  kept  up  continuously  for  the  requisite  period:  Affidavits 
m  Hill,  2  Chy.  Ch.  348;  Re  Chamberlain,  2  Chy.  Ch.  352.     For  form  {JuWicfL 
of  affidavits  of  posting,  and  of  publication  of  advertisements:  see  tion. 
Taylor  on  Titles,  2nd  ed.,  pp.  200,  201. 

Where  the  lands  are  situate  in  a  city,  posting  of  a  notice  at  the 
Post  Office  is  not  required. 

Where  an  advertisement  was  posted  at  the  Court  House  nearest 
the  lands,  which  was  not  the  Court  House  of  the  County  in  which 
the  lands  were  situate,  the  irregularity  was  waived  by  the  Judge: 
Re  Harris,  12  P.  R.  430;  and  see  R.  S.  O.  c.  135,  ss.  45,  46. 

Where  the  property  in  question  is  proved  to  be  of  the  value  of  no  Dispensing 
more  than  $3,000,  the  publication  of  an  advertisement  may  be  dis-  Y^. a 
pensed  with:  see  R.  S.  O.  c.  135,  s.  14  (2).     Where  a  Local  Referee  meiit*6" 
dispenses  with  an  advertisement,  it  would  be  convenient  for  him  so 
to   state   in   his   certificate   required    by   Rule   1007,    e  g.,   by   adding 
thereto  "  and  it  having  been  proved  to  my  satisfaction  that  the  land 
in  question  is  of  no  more  value  than  $3,000,  I  dispensed  with  the 
publication  of  any  advertisements  of  this  application." 

1OO5.  Any  notice  of  the  application  to  be  served  or  Notices 
mailed  under  section  16  of  the  Act,  shall  be  prepared  by  beqserved.0 
the  Referee;   and  directions  shall  in  like  manner,  be  given 
by  him  as  to  the  persons  to  be  served  with  the  notice,  and 
as  to  the  mode  of  serving  the  same.     Con.  Rule  1027. 

Taken  from  Chy.  O.  505. 

The  16th  section  of  the  Act  is  as  follows: — 

"  16.— In   case  there   appears   to  exist  any    claim  adverse  to,   or  Adverse 
inconsistent  with,  that  of  the  petitioner  to,  or  in  respect  of,  any  part  claimant  to 
of  the  land,  the  Judge  shall  direct  such  notice  as  he  deems  necessary  be  notlfled- 
to  be  mailed  to,  or  served  on,  the  adverse  claimant,  his  agent  or 
solicitor." 

By  section  23,  the  Referee  of  Titles,  to  whom  any  petition  is 
referred,  is  to  proceed  as  the  Judge  should  do  under  the  Act,  had 
the  reference  not  been  made,  and  he  is  to  have  the  same  powers. 

Notice  should  be  required  to  be  served  on  every  person  known  to 
have  a  claim  adverse  to  the  petitioner,  whether  the  claim  be  admitted 
by  the  petitioner  or  not,  unless  the  consent  of  such  person  be  filed, 
duly  verified,  consenting  to  a  certificate  of  title  being  granted  to  the 
petitioner,  free  from,  or  subject  to,  the  claim,  if  any,  of  such  consent- 
ing party,  and,  if  subject  to  his  claim,  setting  forth  with  clearness 
what  his  claim  is.  The  notice  to  be  served  should  contain  explicit 
information  why  it  is  served:  Ex  parte  Hill,  2  Chy.  Ch.  348. 

Notice  is  also  often  required  to  be  served  for  the  sake  of  precaution, 
thus,  where  an  application  was  made  before  The  Devolution  of  Estates 
Act  by  devisees  within  a  year  of  the  death  of  their  testator,  notice 
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Rule  1005.  was  required  to  be  served  on  the  heirs-at-law,  as  the  petition  was.  in 
effect,  a  proceeding  to  establish  the  will:  Ex  parte  Hill,  2  Chy.  Ch. 
348;  and  see  Re  Dougherty,  4  Chy.  Ch.  80. 

"When  title  When  title  is  claimed  by  possession,  notice  should  ordinarily  be 
claimed  by  served  upon  the  persons  who,  but  for  such  possession,  would  be  the 
ownwof  ' owners:  Re  Chamberlain,  2  Chy.  Ch.  352.  So  also  where  the  peti- 
paper  title  tioner  claimed  the  north-eas*  part  of  a  lot  under  a  will  devising  the 
to  be  north-west  part,  alleging  that  the  word  "west"  was  a  clerical  error. 

all  persons  interested  in  maintaining  the  opposite  view  were  required 

to  be  notified:  Ex  parte  Lyons-,  2  Chy.  Ch.  357. 

Where  a  petitioner  claims  title  under  a  will  in  which  the  la*d  has 
been  misdescribed,  his  title  may  be  quieted  in  any  case  in  which  the 
Court  would  in  an  action  for  the  construction  of  the  will  determine 
that  the  land  in  question  passed  by  the  will  as  claimed  by  the  peti- 
tioner, notwithstanding  the  erroneous  description:  see  Re  Callaghan, 
8  P.  H.  474;  Re  Shaver,  6  Ont.  312;  but  where  the  defect  is  in  a  deed 
inter  partes  the  petitioner  must  bring  an  action  to  reform  the  deed, 
he  cannot  get  the  defect  cured  under  The  Quieting  Titles  Act:  see  Re 
Callaghan,  8  P.  R.  474. 

Parol  evidence  was  held  to  be  admissible  to  shew  that  "  Lot  16,. 
Con.  7,  N.  H.,"  in  a  will  meant  "  North  half  of  Lot  16,  7th  Conces- 
sion, Township  of  Morris":  Young  v.  Purvis,  11  Ont.  597;  but  where 
a  description  in  a  will  is  free  from  any  patent  ambiguity  it  would 
seem  that  parol  evidence  is  inadmissible  to  shew  that  it  means  any- 
thing else  than  what  is  expressed:  Summers  v.  Summers,  5  Ont.  110; 
Hickey  v.  Stover,  11  Ont.  106;  Re  Bain  &  Leslie,  25  Ont.  136,  and  see- 
Asten  v.  Asten,  1894,  3  Ch.  260;  71  L.  T.  228.  But  where  there  is  a 
general  devise  of  all  the  testator's  land,  followed  by  a  particular 
erroneous  description,  the  latter  may  be  rejected:  Wright  v.  Collins,. 
16  Ont.  182;  and  see  McFadyen  v.  McFadyen,  27  Ont.  598. 

Petitioner  Proceedings  under  The  Quieting  Titles  Act  being  for  the  most  part 
may  be  ex  parte,  it  is  often  necessary  to  require  the  petitioner  to  negative  the' 
tcfeive  existence  of  facts,  of  which,  in  the  case  of  a  contest  between  the 
negative  petitioner  and  any  third  person,  the  onus  of  proving  would  be  on 
evidence.  such  third  person:  Re  Caverhill,  8  C.  L.  J.  50. 

Or  explain  Where  any  transfer  of  the  property  has  taken  place,  under  circum- 
circum-  stances  of  an  unusual  nature,  it  is  necessary  to  require  the  petitioner 
to  adduce  evidence  to  negative  the  existence  of  any  fraud,  or  want  of 
bona  fides:  Re  Dougherty,  4  Chy.  Ch.  80.  Where,  for  instance,  the  pro- 
perty is  claimed  by,  or  on  behalf  of,  a  wife,  under  a  conveyance  made 
to  her  during  coverture,  an  explanation  of  the  transaction  should  be 
given  on  oath  to  shew  that  it  was  bona  fide,  and  was  such  that  the 
husband's  creditors  could  have  no  claim  to  the  property,  and  the 
affidavit  of  the  petitioner  should  be  corroborated  by  disinterested 
persons  of  credibility:  Ex  parte  Lyons,  2  Chy.  Ch.  357.  So  where  the 
former  owner,  a  person  of  the  same  name  as  the  petitioner,  had  con- 
veyed the  land  to  the  petitioner  a  few  days  before  the  filing  of  the 
petition,  and  the  title  appeared  simple,  explanations  were  required 
to  be  given:  Re  Wright,  2  Chy.  Ch.  355. 

And,  in  addition,  notice  must  also  be  required  to  be  served  on 
persons  who  may  appear  to  have  a  possible  interest  in  disputing  the 
bona  fides  of  any  conveyance  under  which  the  petitioner  claims, 
wherever  there  are  any  circumstances  calculated  to  arouse  suspicion  r 
Re  Dougherty,  4  Chy.  Ch.  80. 


stances 
creating 
suspicion 
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Notices  required  by  the  Referee,  to  be  served,  are  to  be  prepared  Rule  1005. 
and   issued   by   him.      Where  service  is  directed   to   be   effected   by  Service  of 
mailing,  the  Referee  may  direct  the  letter  enclosing  the  notice,  to£°tlces> 
be  prepaid  and  registered,  and  a  notice  to  be  indorsed  on  the  envelope  effected, 
to  the  effect  that  if  the  letter  be  not  called  for  within  eight  days  that 
it  is  to  be  returned  to  the  Referee  of  Titles,  by  whom  the  notice  is 
issued.     Directions  to  return  letters,  if  not  called  for,  are  required 
by  the  Post  Office  authorities,  to  be  printed,  in  order  to  secure  due 
attention. 

Where  a  notice,  served  in  this  way,  is  returned  to  the  Referee  of 
Titles,  he  should  require  further  service.  Where  service  is  authorized 
on  the  attorney,  solicitor,  or  agent  of  the  party  to  be  notified,  there 
should  be  evidence  produced  that  the  person  served  was  in  fact  the 
attorney,  solicitor,  or  agent  of  the  party  required  to  be  notified. 

Where  the  person  to  be  notified  is  an  infant,  the  Official  Guardian  Notice  to 
ad    litem   may    be   served    for    him,    and    no    order    appointing    him  infants, 
guardian  is  necessary:  Re  Murray,  13  P.  R.  367. 

Form  of  notice  to  persons  appearing  to  have  adverse  interests. 
IN  THE  HIGH  COURT  OF  JUSTICE, 

In  the  matter  of 

Take  notice  that  A.  B.,  of  Form  of 

has  made  application  to  the£°*^° 

High  Court  of  Justice  for  Ontario  for  a  certificate  of  his  title  to  the  appearing 
above  mentioned  property  under  "The   Quieting  Titles   Act,"   and  to  have  art- 
take  notice  that  if  you  claim  any  interest  therein    [if  the  petitioner  ve58e  Inter- 
admits   the  party  notified  has   some  interest  say  other   than   aptir/ifying 
interest  ichich  i#  admitted']  you  must  lodge  your  claim  in  writing,  stat- 
ing the  particulars  thereof,  and  verified  by  affidavit,  at  my  Chambers 
in  [Osgoode  Hall,  in  the  City  of  Toronto],  on  or  before  the  day 

of  and  serve  a   copy  on    [name  and  address  of  petitioner's 

solicitor]  as  solicitor  for  the  said  A.  B.,  and  in  default  thereof,  any 
claim,  right,  or  interest,  you  may  have  therein  at  Law  or  in  Equity, 
will  be  for  ever  barred  and  extinguished. 

This  notice  is  served  upon  you  because  [set  out  briefly  the  reason  for 
giving  the  notice], 

Dated  this  day  of  18 

A.   B., 

Referee  of  Titles. 

Strict  proof  is  required  to  be  given  of  the  due  service  of  all  notices  Proof  of 
required  to  be  served.     The  entries  of  service  in  a  deceased  solicitor's  service 
docket  were  held  insufficient  proof:  Ex  parte  Palmer,  2  Chy.  Ch.  351. 
When  a  certificate  was  granted  on  a  false  affidavit  of  the  due  service 
of  a  notice,  the  certificate  was  set  aside  on  the  application  of  the 
party  directed  to  be  notified,  with  costs;  the  Court  refusing  to  enter 
into  the  question  whether  he  was  properly  entitled  to  notice  or  not: 
Re  Ashford,  3  Chy.  Ch.  77. 

Where  there  is  a  contest,  the  Referee  may,  by  consent,  report  on  Adjudica- 
the  contestant's  claim  before  disposing  of  the  petitioner's  title;  buttio?on 
he  should  not  do  so,  without  consent.     In  general,  the  petitioner  is  contestant 
bound,  in  the  first  place,  to  make  out  his  own  title  before  he  can 
claim  to  have  an  adjudication  upon  the  claim  of  a  contestant:  Re 
Cameron,  14  Gr.   612.     And   a  contestant  is  at  liberty  to  point  out 
defects  in  the  petitioner's  title,  before  proceeding  to  prove  his  own: 
Armour  v.  Smith,  16  Gr.  380. 
J.A.— 73 
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Rules  The  Referee  of  Titles  may  award  costs  to,  or  against,  a  petitioner, 

1006,  1007.  or  contestant:  R.  S.  O.  c.  135,  ss.  21,  23;  Rules  1130  (4),  1137;  Anon., 

Referee       2  Chy.  Ch.  22.    Where  a  petitioner  claims  title  by  possession  and  the 

costs'1™       holder  of  the  paper  title  on  being  notified  appears  and  contests  the 

matter,  costs  will  not  be  awarded  against  him  as  a  matter  of  course, 

even  though  the  petitioner  succeeds  in  establishing  his  title:  Low  v. 

Morrison,  14  Gr.  192. 

Form  of          The  order    or   certificate  of  the  Referee  should  be  drawn  up  in 
report.         similar    terms     to    a     report— e.g.,    "  I    find    and   certify,"    and   not 
"adjudge  and  determine":  Anon.,  2  Chy.  Ch.  22. 

inspector       1OO6.    The  Inspector   or  Toronto  Referee,  shall  from 

and  Toron-  .  <•  -.1  ?   ,1        T    j  •  £ 

to  Referee  time  to  time  confer  with  one  of  the  Judges  in  respect  of 
with11 '  matters  before  such  Inspector  or  Toronto  Referee,  as 
judgea.  tnere  may  kg  occasiOI1>  Qon>  Rule  1028. 

Taken  from  Chy.  O.  506. 
when  title     1OOT.  When    any  person    has   shewn   himself,  in  the 

made  out  ..  .       T         -._•''  ,  •  i     i  •  r> 

before        opinion  of  a  Local  Master,  to  be  entitled  to  a  certificate  or 
Referee,     conveyance  under  the  Act,  and  has  published  and  given  all 
tify  sarue3*"  the  notices  required,  the  Master  shall  write  at  the  foot  of 
ward°ra     *ke  petition,  and  sign,  a  memorandum  to  the  following 
ers  to        effect :   "  I  am  of  opinion  that  the  petitioner  is  entitled  to 
a  certificate  of  title  (or  conveyance)  as  prayed  (or  subject 
to  the  following  incumbrances,  etc.,  as  the  case  may  &e);" 
and  shall  transmit  the  petition  (if  by  mail,  the  postage 
being  prepaid,)  with  the  deeds,  evidence,  and  other  papers 
before  him  in  reference  thereto,  to  the  Inspector  of  Titles 
with  whom  the  petition  was  entered;    and  the  Inspector 
Duty  of      shall  examine  the  same  carefully,  and  if  he  finds  any  de- 
fect in  the  evidence  of  title,  or  in  the  proceedings,  he  shall, 
by  correspondence  or  otherwise,  point  the  same  out  to  the 
petitioner,  or  his  solicitor,  or  to  the  Master,  as  the  case  may 
be,  in  order  that  the  defect  may  be  remedied  before  a  Judge 
is  attended  with  the  petition  and  papers  for    approval. 
Con.  Rule  1029. 
Taken  from  Chy.  O.  507. 

Finding  of      It  will  be  seen  from  this  Rule  that  the  finding  of  a  Local  Referee  of 

Local  Re-    Titles  is  not  conclusive,  but  that  it  is  the  duty  of  the  Inspector  of 

corfciusive.  Titles  to  examine  the  proceedings,  and  to  require  any  defects  in  the 

'  proofs  to  be  supplied.    Where   the   Inspector   finds   the  proceedings 

defective,  he  either  transmits  the  papers  to  the  Referee,  with  a  note 

of  the  defects,  or,  where  they  are  few,  and  of  trifling  character,  he 

communicates  directly  with  the  solicitor  of  the  petitioner. 

Where  the  advertisement  is  dispensed  with:  see  note  to  Rule  1004. 

Where  there  has  been  any  contest  before  a  Referee  of  Titles,  he 

should  before  certifying  in  favour  of  the  petitioner,  and  transmitting 
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the  papers  to  the  Inspector,  dispose  of  the  claim  of  the  contestant.  Rule  1008. 
The  order  or  report  of  the  Referee  on  the  claim  of  a  contestant 
should  be  filed  and  confirmed,  in  the  same  manner  as  a  Master's 
report  in  an  action,  before  a  certificate  of  title  is  granted  to  the 
petitioner:  Rules  693,  769.  As  all  proceedings  in  Quieting  Title 
matters  are  commenced  in  Toronto,  all  reports  must  be  filed  in  the 
Central  Office  there:  Rule  693  (1). 

An  appeal  will  lie  from  the  order,  report,  or  certificate,  of  a  Referee 
of  Titles,  or  Inspector  of  Titles,  to  a  Judge  in  Court  in  the  same 
manner  as  an  appeal  from  a  report  made  in  an  action:  Rule  1013; 
seven  clear  days'  notice  of  appeal  must  be  given  to  the  respondent: 
see  Rules  1013,  769,  771,  772. 

A  contestant  who  succeeds  in  establishing  an  adverse  claim,  cannot  Appeal 
obtain  a  certificate  of  title  in  the  proceedings  in  which  he   is  COBr,^^"^ 
testant,  but  he  may  himself  file  a  petition,  and  on  such  petition,  he  Referee  of 
would  be  entitled  to  use  the  evidence  taken  in  the  matter  in  which  Titles. 
he  was  contestant:  Re  Dunham,  8  P.  R.  472. 


1OO  8.    Where  the  Inspector,  or  other  Referee  (not  be-  j 
ing  a  Local  Master),  finds  that  the  petitioner  has  shewn  put  to  sat- 
himself  entitled  to  a  certificate  of  title,  or  a  conveyance  inspector?1 
under  the  Act,  and  has  published  and  given  all  the  notices  Re^?™1^" 
required,   the  Inspector,  or  Referee  (not  being  a  Local  is  to  certify 

-MT  \i-i-i          •/  ,T        c  c   ,1  L'L'  i      •  same;   and 

.Master),  shall  write  at  the  toot  oi  the  petition,  and  sign  a  to  prepare 
memorandum  to  the  same  effect  as  is  required  from  a  Local  oTTithT6 
Master,  and  shall  prepare  the  certificate  of  title,  or  convey- 
ance, and  shall  engross  the  same  in  duplicate,  one  being  certificate 
on  parchment  or  parchment  paper  ;  and  shall  sign  the  same  gronad  in 
respectively  at  the  foot  or  in  the  margin  thereof;    and  duPllcate- 
shall  attend  one  of  the  Judges  therewith,  and  with  the  SiRned  b 
deeds,  evidence,  and  other  papers  before  him  in  reference  Judge  and 
thereto  ;    and  on    the    certificate    or    conveyance    being  se 
signed  by  the  Judge,  the  Inspector  or  other  Referee  afore- 
said, as  the  case  may  be,  shall  deliver  or  transmit  the  same 
to  the  Central  office  to  be  sealed  and  registered,  and  the 
proper  officer  in  the  Central  office  shall  deliver  or  trans- 
mit the  same  when  so  sealed  and  registered,  to  the  peti- 
tioner, his  solicitor  or  agent,  for  registration  in  the  proper 
County.     Con.  Kule  1030. 

Taken  from  Chy.  O.  508. 

A  Local  Referee  to  whom  a  petition  is  referred,  is  not  to  prepare  Certificate 
the  certificate  of  title. 


The   Inspector   of   Titles—  or   the    Referee   of    Titles,    at   Toronto,  prepared. 
where  the  petition  is  referred  to  him  —  are  the  only  officers  authorized 
to  prepare  certificates  of  title,  issued  under  the  Act. 

This  Rule  requires  the  certificate  to  be   engrossed  by   the  officer  Engross- 
preparing  it;  the  object  of  the  Rule  being,  to  insure  the  certificate's  ment  of 
being  engrossed   in  a  proper  manner;   but   for  some   time  past,   the  cer  tiflcate- 
practice  has  been  for  the  petitioner,  or  his  solicitor,  to  procure  the 
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Rules         engrossments  to  be  made  on  printed  headings,  supplied  for  the  pur- 

1009-1012.  pose  by  the  law  stationers. 

The  engrossment  should  be  well  and  carefully  made,  without  using 
figures  or  abbreviations,  as  the  Judges  refuse  to  sign  certificates 
engrossed  in  a  careless  and  slovenly  manner. 

Fees  on.  "Where  the  petition  is  referred  to  a  Local  Referee,  no  fee  is  payable 
on  the  certificate  of  title,  except  the  fees  for  entry;  the  fee  of  $8, 
payable  to  the  Inspector,  being  in  full  of  all  fees  payable  to  him: 
Tariff  B.,  110.  Where  the  petition  is  referred  to  the  Referee  of 
Titles  at  Toronto,  a  fee  of  $4  is  payable  on.  the  certificate  of  title, 
in  addition  to  the  fees  for  entry:  see  Tariff  B.,  108. 


1OOO.  When  a  certificate  of  title  or  conveyance  under 
°raitted  the  ^-c^  ^aa  been  granted,  the  Inspector  or  Referee  may, 
title  deeds  without  further  order,  deliver,  on  demand,  to  the  party 
Hrored  up  entitled  thereto,  or  his  solicitor,  all  deeds  and  other  evi- 
order  on  dences  of  title,  not  including  affidavits  made,  and  evidence 
receipt  be-  given,  in  the  matter  of  the  title;  and  shall  take  his  receipt 

therefor.     Con.  Rule  1031. 

Taken  from  Chy.  O.  509. 

Original  Under  this  Rule  it  has  been  the  practice  to  return  only  original 
deeds  only  deeds  and  documents  of  title,  but  not  certified  copies,  these  are 
petitioner.0  retained  by  the  Inspector  of  Titles,  with  the  other  papers  in  the 

matter. 

Papers  filed  in  Quieting  Title  proceedings  are  not  open  to  general 
inspection;  but  it  has  been  usual  to  require  the  person  desiring  to 
search  them  to  shew  that  he  has  an  interest  in  the  proceedings,  or 
to  produce  the  consent  of  the  petitioner  or  his  solicitor:  see  Reg.  v. 
Bank  of  England,  64  L.  T.  468;  and  Re  Strachan,  1895,  1  Ch.  439;  72 
L.  T.  175;  Re  Awry,  before  Meredith,  C.J.,  C.  P.,  llth  March,  1896. 

inspector  ^  1O1O.  Every  Inspector  and  other  Toronto  Referee 
Referee11  shall  keep  a  book  and  to  preserve  therein  a  copy  of  all  his. 
cop?eespof  letters  under  these  Rules.  Con.  Rule  1032. 

all  letters. 

Taken  from  Chy.  O.  510. 

Applicant       1O11.    The  applicant  or  his  solicitor  shall  pav,  or  repay, 

to  pay  all  ,  in  1,1  f 

postage,      as  the  case  may  be,  all  postages  and  other  expenses  01 
transmitting  letters  or  papers.     Con.  Rule  1033. 
Taken  from  Chy.  O.  515. 

Proceed-^  1O12.  Petitions  under  section  33  of  the  Act  shall  be 
sU33,lhowir  filed  and  proceeded  with  in  the  same  manner  (as  nearly  as 
anddfeesea>  may  be)  as  petitions  for  an  indefeasible  title;  and  the  fees 
therefor.  of  officers?  solicitors,  and  counsel,  shall  be  the  same  as  in 

respect  of  the  like  proceedings  in  a  cause  or  matter.   Con. 

Rule  1034. 
Taken  from  Chy.  O.  516;  and  see  Imp.  Stat.  21  &  22  Viet.  c.  93. 


SUMMARY  INQUIRIES   IN   AID   OF   EXECUTION.  1157 

The  33rd  section  of  the  Act,  above  referred  to,  is  as  follows:  —         Rules 

"  33.  In  case  any  person  domiciled  in  Ontario,  or  claiming  any  real1013'  1014. 
estate  in  Ontario,  desires  to  establish,  not  his  title  to  some  specific  Declara- 
property,  but  generally  that  he  is  the  legitimate  child  of  his  parents,  'legftimacy, 
or  that  the  marriage  of  his  father  and  mother,  or  of  his  grandfather  etc. 
and  grandmother,  was  a  valid  marriage,  or  that  his  own  marriage 
was  a  valid  marriage,  or  that  he  is  the  heir,  or  one  of  the  co-heirs 
of  any  person  deceased,  or  that  he  is  a  natural  born  subject  of  Her 
Majesty,  he  may,  if  the  said  Court  thinks  fit,  have  any  of  the  said 
matters  judicially  investigated  and  declared."  .    .    . 

Under  the  Imperial  Statute,  21  &  22  Viet.  c.  93,  it  has  been  held 
that  a  petitioner  cannot  obtain  a  declaration  of  the  legitimacy  of 
his  grandfather:  Dodds  v.  Attorney-General,  42  L.  T.  402;  nor  of 
the  illegitimacy  of  some  other  person:  Mansell  v.  Attorney-General, 
2  P.  D.  265,  and  see  /&.,  4  P.  D.  232. 

A  person  who  appears,  and  unsuccessfully  opposes  the  claim  of 
the  petitioners,  may  be  ordered  to  pay  the  costs  occasioned  by  his 
contestation:  see  Rule  1130  (4),  1137;  Bain  v.  Attorney-General,  1892, 
P.  261. 


1O13.    An  appeal  shall  lie  from  the  order  or  decision  of 
the  Inspector,  or  Toronto  Referee  and  others  when  they  Referee 
are  acting  under  the  said  Act,  which  shall  be  prosecuted  in  Masters.* 
the  same  way  as  an  appeal  from  a  Master.     Con.  Rule 
1035. 

Taken  from  Chy.  O.  591. 

Appeals  from  a  Master  may  be  prosecuted  in  two  ways:  appeals 
from  Master's  reports,  and  certificates,  being  governed  by  Rules  769, 
771;  and  appeals  from  Masters  when  acting  in  Chambers  being 
governed  by  Rule  767;  it  is  probably  intended  that  appeals  from 
Masters  when  acting  under  The  Quietwg  Titles  Act  shall  be  had  in 
the  same  manner  as  appeals  from  reports,  and  such  appeals  are  there- 
fore to  be  prosecuted  as  directed  by  Rules  769,  771. 

1O14.     The  fees  of  solicitors  and  counsel,  and  the  fees  Fees  to  so- 
payable  by  stamps,  for  proceedings  under  the  said  Act,  counseifn 
shall,  respectively,  be  the  same  as  in  respect  of  the  like  pro- 
ceedings in  a  cause  or  matter.     Con.  Rule  1037. 

Taken  from  Chy.  O.  511. 

This  Rule  seems  somewhat  inconsistent  with  the  Tariff,  which 
prescribes  the  fees  to  be  paid  to  Referees  of  Title,  some  of  which 
differ  from  those  payable  for  the  like  proceedings  in  suits.  Possibly 
the  Rule  may  be  construed  so  far'  as  it  relates  to  disbursements,  as  if 
it  read,  "  where  no  other  fee  is  expressly  prescribed  by  the  Tariff, 
the  fees  payable  to  Referees  of  Title  shall  be  the  same  as  for  like 
proceedings  in  suits." 

9.  SUMMARY  INQUIRIES  IN  AID  OF  EXECUTION. 

The  principal  enactments,   under  which   creditors  are  enabled  to  Voluntary 
reach  property  conveyed  away  by  their  debtors,  are,  uienfcon^" 

veyances. 
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Under  13 
Eliz.  c.  5. 
Voluntary 
convey- 
ance. 


Rule  1015.  (1)  The  Statute  13  Eliz.  c.  5,  which  made  void  as  against  creditors 
all  transfers  of  lands  or  goods  made  to  delay,  hinder,  or  defraud 
creditors  and  others,  and  even  though  for  valuable  consideration 
unless  taken  oona  fide  and  without  notice  or  knowledge  on  the  part 
of  the  purchaser:  R.  S.  O.  c.  115,  s.  3. 

(2)  R.  S.  O.  c.  147,  under  which  transfers  which  are  made  by 
persons  in  insolvent  circumstances,  and  which  defeat  or  prejudice 
creditors,  are  made  void  as  against  such  creditors. 

The  Statute  13  Eliz.  c.  5.— 

Under  this  Act  the  law  infers  that  creditors  are  delayed,  etc.,  by 
a  voluntary  conveyance  made  at  a  time  when,  by  reason  of  indebted- 
ness, the  transferor  by  so  dealing  with  his  property  renders  himself 
unable  to  pay  his  creditors,  if  required  to  do  so:  Freeman  v.  Pope,  L. 
R.  9  Eq.  206;  5  Chy.  540;  whether  the  conveyance  is  fraudulent  or 
not:  Irtcin-  v.  Freeman,  13  Gr.  465;  Ferguson  v.  Kenny,  16  Ont.  App. 
276;  but  a  oona  fide  conveyance  for  value,  is  not  voidable  under 
the  Act,  even  "though  it  have  the  effect  of  delaying  or  defeating 
creditors:  Building  &  Loan  ASG.  v.  Palmer,  12  Ont.  1;  and  see  R.  S.  O. 
c.  115,  s.  3. 

A  valid  voluntary  settlement  may  be  made  by  a  settlor,  in- 
debted at  the  time,  provided  ample  available  assets  are  left  out  of 
the  settlement  to  meet  those  debts,  whether  the  debts  are  then 
actually  payable  or  not:  Freeman  v.  Pope,  supra;  Re  Ridler,  22  Ch.  D. 
74;  O'Doherty  v.  Ontario  Bank,  32  C.  P.  285;  and  an  agreement  by  a 
solvent  person  to  assign  all  his  personal  chattels  and  effects,  where 
there  is  no  other  proof  of  an  intention  to  defeat  creditors,  is  not  of 
itself  proof  of  such  intention:  Wenman  v.  Lyons  &  Co.,  39  W.  R.  301; 
and  see  Cameron  v.  Cusack,  17  Ont.  App.  489. 

Even  though  not  indebted  there  is  a  presumption  of  fraudulent 
intent,  where  a  man,  being  about  to  go  into  business,  settles  the  bulk 
of  his  property  voluntarily,  and  becomes  unable  to  pay  his  debts 
within  a  short  time  afterwards:  see  Mackay  v.  Douglas,  L.  R.  14  Eq. 
106;  Fleming  v.  Edwards,  23  Ont.  App.  at  p.  727;  but  where  a  retired 
and  successful  hotel-keeper  made  a  voluntary  settlement,  when  about 
to  resume  business,  the  settlement  was  upheld,  the  grantor's  subse- 
quent insolvency  being  caused  by  loss  by  fire:  Fleming  v.  Ed-wards, 
supra/. 

Whatcred-  Ordinarily  speaking,  to  entitle  a  creditor  to  impeach  a  deed  under 
subject"*1  the  Statute  of  Elizabeth  he  must  have  been  a  creditor  of  the  grantor 
matter  at  the  time  tne  deed  was  executed:  see  Real  Estate  Loan  Co.  v.  The 
within  the  Torkville  &  Vaughan  Road  Co.,  9  Ont.  464;  but  a  voluntary  disposi- 
Act-  tion  of  property,  which,  by  reason  of  indebtedness  at  the  time, 

is  capable  of  being  avoided  by  creditors,  may  be  avoided  not  only 
by  any  creditor,  who  was  such  at  the  date  of  its  execution,  but 
also  by  any  who  become  such  after  that  date,  so  long  as  any  one 
of  the  original  creditors  is  unpaid:  Jenkyn  v.  Vaughan,  3  Drew.  419; 
Freeman  v.  Pope,  supra;  Mid'dleton  v.  Pollock,  2  Ch.  D.  108;  Vinden  v. 
Fraser,  28  Gr.  502;  Collard  v.  Bennett,  Io.,  556.  Under  circumstances 
also  from  which  intent  to  delay,  etc.,  may  be  presumed,  a  voluntary 
settlement  may  be  void  against  subsequent  creditors,  where  it  would 
not  be  presumed  to  be  fraudulent  merely  because  of  the  settlor's  em- 
barrassed circumstances  when  he  made  it:  see  May  on  Fraudulent 
Conveyances,  2nd  ed.,  64. 

The  protection  of  13  Eliz.,  c.  5,  extends  not  only  to  "  creditors." 
but  to  "  others  "  who  have  lawful  actions:  Oliver  v.  McLaughlin,  24 
Ont.  41. 
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Where  a  creditor  brings  an  action  to  set  aside  as  fraudulent  a  Rule  1015. 
conveyance  made  by  his  debtor,  without  first  obtaining  judgment 
and  execution,  he  must  sue  on  behalf  of  all  creditors  of  the  debtor, 
and  it  has  been  held  that  in  such  an  action,  relief  will  be  confined 
to  setting  aside  the  conveyance,  leaving  him  to  resort  to  some  in- 
dependent proceeding  to  obtain  execution  against  the  property: 
Oliver  v.  McLaughlin,  24  Ont.  41;  but  quwre,  whether  the  plaintiff  may 
not  obtain  judgment  and  execution  for  his  claim  in  the  same  action. 
In  many  cases  this  has  been  done:  see  for  instance  Building  & 
Loan  As-s.  v.  Palmer,  12  Ont.  1. 

A  creditor  for  less  than  $40  cannot  attack  a  conveyance  as  fraudu- 
lent: Zilliax  v.  Deans,  20  Ont.  539;  and  see  R.  S.  O.  c.  60,  s.  230,  and 
Rule  842. 

A  mortgagee  is  not,  merely  by  reason  of  his  position  as  such,  a 
creditor  of  the  mortgagor  within  the  statute,  nor  is  the  mortgage 
debt  a  debt  within  the  statute,  unless  it  is  shewn  that  the  mortgage 
security,  at  the  time  of  the  mortgage,  was  of  less  value  than  the 
amount  of  the  loan:  Cromlie  v.  Toung,  26  Ont.  194. 

A  conveyance  by  a  debtor,  in  good  faith,  of  his  assets  to  pay  his 
existing  debts,  cannot  be  impeached  by  one  who  has  at  the  time  a 
right  of  action  for  a  tort,  and  subsequently  recovers  judgment, 
even  though  the  conveyance  is .  made  because  of  the  threatened 
action:  Cameron  v.  Cusack,  17  Ont.  App.  489;  Gurofski  v.  Harris,  27 
Ont.  201;  23  Ont.  App.  717. 

Where  the  subject  of  the  conveyance  cannot  be  reached  by 
creditors  at  the  time  when  it  was  made,  the  conveyance  is  not  within 
the  Act:  Blakely  v.  Gould,  24  Ont.  App.  153;  27  S.  C.  R.  682  (an 
assignment  by  way  of  security  of  the  profit  expected  to  be  made  out 
of  a  contract  to  do  work). 

A  fraudulent  intention  is  sufficient  to  avoid  the  transaction,  even  Fraudulent 
in  the  case  of  a  deed  made  for  value:  see  Merchants'  Bank  v.  Clarke,  intent 
18  Gr.  594;  and  see  R.  S.  O.  c.  115,  s.  3. 

In  the  case  of  voluntary  conveyances,  it  matters  not  whether 
the  grantee  had,  or  had  not,  notice  of  the  fraud;  fraudulent 
intent  on  the  part  of  the  grantor  will  suffice;  but  in  the  case  of 
a  purchaser  for  value,  fraudulent  intent  on  the  part  of  both 
parties  must  be  shewn,  to  avoid  the  transaction:  Wood  v.  Irwin,, 
16  Gr.  398;  Merchants'  Bank  \.  Clarke,  18  Gr.  594;  Re  Johnson, 
20  Ch.  D.  394;  Dalglish  v.  McCarthy,  19  Gr.  578;  Allen  v.  McTavish,  8 
Ont.  App.  440;  Oliver  v.  McLaughlin,  24  Ont.  41;  Hickerson  v.  Par- 
rington,  18  Ont.  App.  635;  and  see  R.  S.  O.  c.  115,  s.  3. 

A  transaction  by  which  a  creditor  is  delayed  is  as  much  within  the 
statute  as  one  which  defeats  him  altogether:  Martha  v.  McKenna,  14 
Gr.  59. 

A  conveyance  which  has  the  result  of  defeating  creditors  will 
not  be  presumed  to  have  been  executed  with  that  intent,  if  from 
other  circumstances  the  Court  is  satisfied  that  such  was  not  the> 
intent:  Ex  p.  Mercer,  Re  Wise,  17  Q.  B.  D.  290;  Carr  v.  Corfleld,  20 
Ont.  218;  Randall  v.  Copp,  22  Ont.  422. 

Where  the  object  of  such  a  conveyance  was  to  make  good  breaches 
of  trust  committed  by  the  grantor,  it  was  held  valid:  New  v.  Hunting, 
1897,  2  Q.  B.  19;  76  L.  T.  742. 

A  transaction  by  which  property  purchased  by  the  debtor  is  con- 
veyed to  his  wife  or  other  person  as  his  appointee,  so  as  to  defeat 
creditors,  is  a  device  within  the  statute,  and  the  husband  is  not  a 
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Rule  1015.  proper  party  to  proceedings  to  set  the  transaction  aside:  Murdoch  v. 
O'Sullivan,  25  Gr.  392. 

A  conveyance  to  a  wife  by  her  husband  in  pursuance  of  an  ante- 
nuptial contract  was  held  to  be  in  performance  of  a  duty,  which 
divested  the  transaction  of  fraudulent  colour:  Stuart  v.  Thomson,  23 
Ont.  503. 

As  to  the  circumstances  under  which  a  man  may  validly  expend 
money  to  make  improvements  upon  lands  of  his  wife,  see  Jackson  v. 
Bowman,  14  Gr.  156;  Davidson  v.  Macguire,  7  Ont.  App.  98. 

Purchasers  r^g  esception  from  the  operation  of  the  Act,  of  interests  conveyed 
on  good  consideration  and  bona  fide,  includes  the  case  of  a  purchaser 
of  any  interest,  whether  legal  or  equitable,  under  the  deed  impeached, 
and  prevents  the  deed  from  being  void  as  to  him:  Halifax  Jt.  811:. 
Bkg.  Co.  v.  Gledhill,  1891,  1  Ch.  31. 

Where  a  deed  is  made  for  value  the  question  is  whether  it  was 
made  'bona,  fide,  and  the  burden  of  proof  of  this  is  upon  those  who 
seek  to  set  the  deed  aside:  Re  Johnson,  51  L.  J.  Chy.  504. 

Following  Where  land  is  sold  by  the  debtor  and  with  the  proceeds  other 
lands  are  purchased  and  conveyed  to  an  appointee  of  the  debtor,  the 
consideration  money  may  be  followed  into  the  lands  conveyed  to  the 
appointee:  Fleury  v.  Pringle,  26  Gr.  67. 

Where  the  property  of  the  debtor  has  become  incapable  of  being 
distinguished,  as  where  the  fraudulent  grantee  has  sold  the  property 
to  an  innocent  purchaser,  and  disposed  of  the  proceeds  so  that  they 
cannot  be  followed,  there  is  no  right  of  action  against  the  fraudulent 
grantee  to  recover  the  purchase  money:  Tennant  v.  Gallow,  25  Ont. 
56;  Union  Bank  v.  Barbour,  18  C.  L.  T.  200. 

Delay.  Delay   in   taking   proceedings   to   avoid    a    conveyance   under   the 

statute  is  no  defence  unless  continued  long  enough  to  bar  the  legal 
right:  Re  Maddever,  27  Ch.  D.  523. 

An  action  does  not  lie  in  Ontario  by  a  judgment  creditor  to  set  aside 
a  fraudulent  conveyance  by  his  debtor  of  lands  situate  in  a  foreign 
country,  when  the  plaintiff  has  no  such  remedy  in  the  country  where 
the  lands  lie,  even  though  all  parties  reside  in  Ontario:  Burns  v. 
Davidson,  21  Ont.  547;  and  see  Purdom  v.  Pavey,  26  S.  C.  R.  412. 

Convey-          Though  the  object  of   a  conveyance  may  be  to   protect  property 

eood'be-n  from  creditors   of  the  actual   purchaser,   it   nevertheless   belongs  to 

tween  the    such  purchaser,  and  the  grantee  may  be  declared  a  trustee  for  the 

parties.        real   purchaser,   unless   the   grantee   sets   up  the  criminality  of   the 

transaction:  Gibbons  v.  Tomlinson,  21  Ont.  489;  Day  v.  Day,  17  Ont. 

App.  157.     The  grantee  having  no  interest  may  convey  to  the  real 

owner  at  any  time,  and  creditors  of  the  former  have  no  right  to  have 

such  a  conveyance  set   aside  to  obtain  that   which  really  does   not 

belong,  to  their  debtor:  Gibbons  v.  Tomlinson,  supra. 

Fraudulent  Assignments   and  Preferences  under  R.   S.  O. 

c.  147.— R.  S.  O.  1887,  c.  124,  s.  2,  made  void  all  transfers,  etc.,  if 
made  by  an  insolvent  with  intent  to  delay  his  creditors,  or  give  one 
or  more  of  them  a  preference  over  his  other  creditors,  or  ichich  had 
such  effect.  Upon  the  meaning  of  these  latter  words  there  arose  a 
difference  of  opinion  (see  River  Stave  Co.  v.  Sill,  12  Ont.  557;  R<ae  v. 
McDonald,  13  Ont.  352;  Malson's  Bank  v.  Halter,  16  Ont.  App.  323), 
some  Judges  holding  that  the  Act  applied  if  the  person  who  made  the 
transfer  was  at  the  time  insolvent,  and  its  effect  was  to  defeat  or 
delay  creditors,  or  give  one  of  them  a  preference,  the  intent  being 


SUMMARY   INQUIRIES   IN   AID   OF   EXECUTION.  1161 

immaterial.      The   Supreme    Court,    however,    finally   held   that   the  Rule  1015. 
intent  to  defeat  or  delay,  or  to  prefer,  was  still  necessary,  and  that 
if  a  transfer  was  the  result  of  pressure  it  would  not  be  void  as  at 
preference:  Molso-n's  Bank  v.  Halter,  18  S.  C.  R.  88. 

The  above  section  2  was  thereupon,  in  1891,  repealed  by  54  Viet. 
c.  20,  s.  1,  and  the  following  (now  R.  S.  O.  c.  147,  s.  2),  substituted:— 

2. — (1)   Subject  to  the  provisions  of  the  section  3  of  this  Act,  Gifts, 
every  gift,  conveyance,  assignment  or  transfer,  delivery  over  transfers, 
or  payment  of  goods,   chattels  or  effects,  or  of  bills,  bonds,  by  Vnsol- 
notes    or    securities,   or    of    shares,   dividends,   premiums,  or  vents 
bonus  in  any  bank,  company  or  corporation,  or  of  any  other  ^.^.  Qr 
property,  real  or  personal,  made  by  a  person  at  a  time  when  ,n-eju(jice 
he  is  in  insolvent  circumstances,  or  is  unable  to  pay  his  debts  creditors 
in  full,  or  knows  that  he  is  on  the  eve  of   insolvency,  with to  be  void- 
intent  to  defeat,  hinder,  delay,  or  prejudice,  his  creditors,  or 
any  one  or  more  of  them,   shall  as  against  the  creditor   or 
creditors  injured,  delayed  or  prejudiced,  be  utterly  void. 
"  Insolvent  circumstances." — There  seems  to  be  no  material  differ- 
ence   between    the    expressions    "  in    insolvent    circumstances "    and 
"  unable  to  pay  his  debts  in  full  ":  Dominion  Bank  v.  Cowan,  14  Ont. 
465. 

A  debtor  is  in  insolvent  circumstances  if  he  is  unable  to  meet  the 
current  demands  of  his  creditors,  and  has  not  sufficient  property 
subject  to  execution  to  pay  all  his  debts  if  sold  under  legal  process  at 
a  sale  fairly  and  reasonably  conducted:  Warnock  v.  Kloepfer,  14  Ont. 
288;  Dominion  Bank  v.  Cowan,  /&.,  465;  Olwrkson  v.  Stirling,  /&.,  460; 
Rae  v.  McDonald,  13  Ont.  352. 

See  further  notes,  infra  "  Fraudulent  Assignments,  etc" 

(2)  Subject  to  the  provisions  of  section  3  aforesaid,  every 
gift,    conveyance,    assignment   or   transfer,    delivery   over   or 
payment    of   goods,    chattels,    or   effects,    or   of   bills,    bonds, 
notes   or   securities,    or   of    shares,    dividends,    premiums,    or 
bonus  in  any  bank,  company  or  corporation,  or  of  any  other 
property,  real  or  personal,  made  by  a  person  at  a  time  when 
he  is  in  insolvent  circumstances,  or  is  unable  to  pay  his  debts 
in  full,  or  knows  that  he  is  on  the  eve  of  insolvency,  to  or 
for  a  creditor,  with   intent  to  give  such   creditor   an  unjust 
preference  over  his  other  creditors,  or  over  any  one  or  more 
of  them,   shall  as  against   the  creditor  or  creditors   injured, 
delayed,  prejudiced  or  postponed,  be  utterly  void. 

"Insolvent  circumstances":  see  notes  to  preceding  sub-section. 
See  further  notes,  infra  "  Fraudulent  Preferences." 

(3)  Subject  to  the  provisions  of  section  3  aforesaid,  if  such 
transaction   with  or  for   a  creditor  has  the   effect  of   giving 
that   creditor   a   preference   over   the   other   creditors   of   the 
debtor,  or  over  any  one  or  more  of  them,  it  shall  in  and  with 
respect  to  any  action  or  proceeding  which,  within  sixty  days 
thereafter,  is  brought  or  taken  to  impeach  or  set  aside  such 
transaction,   be  presumed  'prima  faci-e  (or)  to  have  been  made 
with  the   intent   aforesaid,   and  to   be   an   unjust  preference 
within  the  meaning  hereof,  whether  the  same  be  made  volun- 
tarily or  under  pressure. 

"  Has  the  effect  of  giving,  etc."— Under  the  similar  language  of  the 
previous  enactment  (R.  S.  O.  c.  124,  s.  2),  a  transaction  which  had 
"  the  effect  of  giving  a  preference  "  was  held  to  be  a  transaction  by 
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Rule  1015.  which  "  that  is  done  indirectly,  which,  if  it  had  been  done  directly 
would  have  been  a  preference  within  the  Act":  Stephens  v.  McArthur, 

19  S.  C.  R.  446. 

"  Unjust  preference." — There  would  seem  to  be  no  difference 
between  this  expression  and  "  preference  " :  see  Lawson  v.  McGeoch, 

20  Ont.  App.  at  p.  472. 

(#)  The  words  "  prima  facie  "  were  introduced  in  the  Revision  of  the 
Statutes  in  1897  to  give  effect  to  the  opinions  in  Lawson  v.  McGeoch, 
22  Ont.  474;  20  Ont.  App.  464,  that  where  a  transaction  which  has 
the  effect  of  giving  a  preference  is  attacked  within  60  days,  the" 
presumption  of  fraudulent  intent  is  a  rebuttable  one,  and  that  the 
onus  of  proof  is  only  shifted  from  the  creditor  attacking  to  the 
creditor  preferred:  see  contra,  Cole  v.  Porteous,  19  Ont.  App.  Ill, 
on  an  appeal  from  a  Division  Court;  but  it  would  seem  that  even 
since  the  alteration  of  the  Act  where  the  transaction  is  attacked 
within  sixty  days,  pressure  is  of  no  avail  to  rebut  the  presumption 
of  intent  to  give  a  preference:  see  Webster  v.  Chickmore,  18  C.  TJ.  T. 
129;  34  C.  L.  J.  268  (a  transaction  before  the  alteration  of  the 
Act). 

An  antecedent  contract  to  give  a  creditor  security  will  negative 
fraudulent  intent:  Clarkson  v.  Sterling,  15  Ont.  App.  234;  Lawson.  v. 
McGeoch,  supra;  but  see  Breese  v.  Know,  24  Ont.  App.  203. 

(4)  Subject  to  the  provisions  of  section  3  aforesaid,  if  such 
transaction   with  or  for  a  creditor   has  the  effect   of  giving 
that   creditor   a    preference   over   the   other  creditors   of   the 
debtor,  or  over  any  one  or  more  of  them,  it  shall,  if  the  debtor 
within  sixty  days  after  the  transaction,  makes  an  assignment 
for  the  benefit  of  his  creditors,  be  presumed,  prima  facie,  to 
have  been  made  with  the  intent  aforesaid,  and  to  be  an  un- 
just   preference    within    the    meaning    hereof,    whether    the 
same  be  made  voluntarily  or  under  pressure. 

As  to  the  words  prima  facie,  see  note  to  sub-section  (3). 

It  would  seem  that  where  an  assignment  is  so  made  within  sixty 
days,  pressure  is  of  no  avail  to  rebut  the  presumption  of  intent  to 
prefer:  see  Webster  v.  Chick-more,  18  C.  L.  T.  129;  34  C.  L.  J.  208. 

(5)  [By  sub-section  (5)  it  is  provided  that  the  word  "creditor" 
in  s.  2  (2),  supra,  in  the  2nd  and  3rd  lines  of  sub-sections  (3) 
and  (4)  is  to  include  any  surety,  and  the  indorser  of  any  pro- 
missory note  or  bill  of  exchange,  who  would  upon  payment  by 
him   of   the   debt,    promissory    note   or   bill   of   exchange,    in 
respect  of  which  such  suretyship  was  entered  into,  or  such  in- 
dorsement was  given,  become  a  creditor  of  the  person  giving 
the  preference]. 

This  enactment  was  introduced  in  1892  by  55  Viet.  c.  25,  s.  1,  and 

does  not  apply  to  actions  pending  on  14th  April,  1892.     See  before 

that  Act,  Hope  v.  Grant,  20  Ont.  623. 
If  the  person  secured  is  only  a  creditor  in  respect  of  the  impeached 

transaction,   he  is  not   within  the  section,  e.g.,   where  he  takes,  or 

agrees   to  take,   security  contemporaneously  with  the  giving  of  his 

Indorsement:  Kerry  v.  Davies,  21  Ont.  App.  338. 

Transac-  Section  3  of  R.  S.  O.  c.  147,  makes  exceptions  of  certain  assign- 
tioas  not  ments  for  the  general  benefit  of  creditors,  payments  of  money  to 
from^ct.  creditors,  and  certain  bona  fide  sales  and  transfers  as  security  for 

a  bona  fide  present  advance  of  money.     See  Godfrey  v.  Poole,  13  App. 

Gas.  497,  where  it  was  said  that  a  deed  which  contemplates  the  full 
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payment  of  all  creditors  cannot  be  held  to  be  void  as  intended  to  Rule  1015. 
defeat  or  delay  creditors.     See  also  Re  Vnitt  &  Pratt,  23  Ont.  78. 

The  handing  by  a  debtor  to  his  creditor  of  the  unaccepted  cheque  of 
a  third  person  upon  a  bank,  the  drawer  of  the  cheque  having  funds 
there  to  meet  it,  is  not  a  "  payment  of  money  to  a  creditor  "  within 
the  above  section  3;  see  Davidson  v.  Fraser,  23  Ont.  App.  439;  28  S. 
C.  R.  272,  overruling  Armstrong  v.  Hemstreet,  22  Ont.  336. 

This  Act  is  not  retrospective,  and  does  not  apply  to  any  gift,  trans- 
fer, etc.,  made  before  the  passing  thereof:  Ormsby  v.  Jarvis,  22 
Ont.  11. 

Fraudulent  Assignments,  etc.  —  The  law  in  respect  to  fraudu- 
lent assignments  under  this  Act  would  not  seem  to  be  different  from 
what  it  was  under  the  previous  Act. 

A  plaintiff  suing  for  a  tort  is  not  a  creditor  within  the  Act: 
Gurofski  v.  Harris,  27  Ont.  201;  23  Ont.  App.  717. 

As  in  the  case  of  the  Stat.  of  Elizabeth,  where  the  subject  of  the  Transfers 
conveyance  a  transfer  cannot  be  reached  by  creditors  at  the  time  when  not 
when  it  was  made,  the  transaction  is  not  within  the  Act:  Blakeley  v.  ea° 


Oo-uld,  24  Ont.  App.  153;  27  S.  C.  R.  682    (an  assignment  by  way  of 
security  of  the  profits  expected  to  be  made  from  a  contract). 

A  creditor  cannot  take  the  benefit  of  a  transfer  of  goods,  and  at  the 
same  time  attack  the  transfer  as  fraudulent:  Wood*  v.  Reesor,  22  Ont. 
App.  57;  and  an  assignee  for  the  benefit  of  creditors  has  no  higher 
right  than  a  creditor  in  this  respect:  /&. 

A  mortgage  by  any  insolvent  person  on  future  acquired  chattels, 
to  secure  repayment  of  the  price  of  such  chattels  to  the  vendor 
thereof,  is  binding  and  not  within  the  above  Act:  Goulding  v.  Deeming, 
15  Ont.  201. 

The  Act  does  not  make  void  a  chattel  mortgage  given  in  considera- 
tion of  an  actual  bona  flde  advance  by  the  mortgagee  without  know- 
ledge of  the  insolvency  of  the  mortgagor,  or  of  any  intention  on  his 
part  to  defeat,  delay  or  hinder,  his  creditors:  Campbell  v.  Patterson, 
21  S.  C.  R.  645. 

The  transaction  is  not  impeachable  unless  it  is  shewn  that  the 
transferor  was  insolvent,  and  that  the  transferee  knew  it,  and  did 
not  act  in  good  faith:  Johnson  v.  Hope,  17  Ont.  App.  10;  Ashley  v. 
Brown,  Ib.,  500;  Lamb  v.  Young,  19  Ont.  104. 

A  mortgage  given  by  an  insolvent  person  to  secure  an  actual  preferen 
advance,  made  without  notice  of  the  insolvency,  and  in  good  faith,  tial  pay- 
is  not  impeachable,  because  the  moneys  advanced  are  pursuant 
the  direction  of  the  insolvent  paid  over  to  some  only  of  his  creditors,  v 
who  thereby  obtain  a  preference:  Johnson*  v.  Hope,  17  Ont.  App.  10; 
semble  even  though  the  mortgagee  knew  of  the  intention  to  pay  certain 
creditors  only  by  way  of  preference  over  others:  Campbell  v.  Roche, 
18  Ont.  App.  606;  but  see  S.  C.,  21  S.  C.  R.  645;  see  also  Tennant  v. 
Oallow,  25  Ont.  156. 

Where  a  creditor's  solicitor,  with  consent  of  a  debtor  and  know- 
ledge of  his  insolvent  circumstances,  procured  a  third  person  to 
advance  money  to  the  debtor  on  security  of  a  chattel  mortgage  on 
'his  stock  in  trade,  without  divulging  anything  as  to  the  insolvent's 
circumstances  or  why  the  money  was  wanted,  and  out  of  the  money 
the  solicitor  paid  the  creditor  in  full,  it  was  held  that  the  chattel 
mortgagee  was  protected  by  sec.  3  of  the  Act,  as  being  a  person  who 
had  made  a  bona  fide  advance  of  money  within  that  section:  Gibbons 
v.  Wilson,  17  Ont.  290;  17  Ont.  App.  1;  but  where  in  similar  cir- 
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Rule  1015.  cumstances  the  solicitor  for  the  preferred  creditor  was  also  solicitor 
for  the  mortgagee,  the  latter  was  held  to  be  affected  with  notice  of 
all  the  circumstances  necessarily  known  by  his  solicitor,  and  the 
advance  was  therefore  held  to  be  not  a  bona  fide  payment  of  money 
within  sec.  3;  Burns  v.  Wilson,  28  S.  C.  R.  207. 

For  further  instances  in  which  transactions  have  been  set  aside:  see 
Stoddard  v.  Wilson,  16  Ont.  17;  Johnson,  v.  Cline,  Ib.,  129. 

While  the  moneys  arising  from  a  feigned  sale  of  goods,  fraudulent 
as  against  creditors,  are  still  in  the  hands  of  the  nominal  purchaser, 
they  may  be  recovered  from  him:  Masuret  v.  Stewart,  22  Ont.  290; 
but  before  58  Viet.  c.  23,  it  was  held  that  they  could  not,  where 
the  proceeds  had  been  received  and  disposed  of  so  that  they  could 
not  be  ear-marked:  Tennant  v.  Gallow,  25  Ont.  56.  See  also  now 
R.  S.  O.  c.  147,  s.  10. 

Evidence        As  to  what  is  sufficient  to  sliew  knowledge  of  the  debtor's  insolvent 
etcntent>     condition>  see  Nat-  Bank  °f  Australasia  v.  Morris,  1892,  A.  C.  287. 

The  effect  of  the  transaction  is  not  evidence  of  intent  to  prefer: 
Oarr  v.  Corfield,  20  Ont.  218;  Randall  v.  Dopp,  22  Ont.  422. 

As  to  the  effect  of  the  evidence  of  the  parties  to  the  impeached 
transaction:  see  Merchants1  Bank  v.  Clarke,  18  Gr.  594;  Jack  v.  Greig, 
27  Gr.  6;  Morton  v.  Nihan,  5  Ont.  App.  20. 

Fraudulent  Preferences.— Neither  under  the  Statute  of  Eliz- 
abeth, nor  at  Common  Law,  was  it  wrong  to  give  a  preference: 
Robertson  v.  Holland,  16  Ont.  541;  a  preference  to  be  impeachable 
must  be  one  forbidden  by  R.  S.  O.  c.  147. 

Under  R.  S.  O.  c.  147,  s.  2,  it  would  seem  that  except  in  the  cases 
provided  for  in  sub-sections  (3)  and  (4)  there  must,  as  formerly  under 
R.  S.  O.  1877,  c.  118,  in  order  to  work  a  fraudulent  preference,  be  a 
concurrence  of  intent  to  do  so  on  the  part  of  both  debtor  and  creditor: 
Bums  v.  Mackey,  10  Ont.  167;  and  the  rule  of  the  Court  is  not 
to  act  upon  mere  suspicion  in  the  absence  of  affirmative  evidence  of 
fraud,  or  of  controlling  circumstantial  evidence  leading  to  that  con- 
clusion: Ib. 

A  transaction  by  a  person  in  insolvent  circumstances  is  not  im- 
peachable as  a  preference  unless  the  person  claiming  the  benefit 
of  the  transaction  had  knowledge  of  the  insolvency  and  did  not  act 
in  good  faith:  Johnson  v.  Hope,  17  Ont.  App.  10;  Lamb  v.  Young,  19 
Ont.  104;  see  also  Ashley  v.  Brown,  17  Ont.  App.  500;  Hickerson  v. 
Parrington,  18  Ont.  App.  635;  and  see  Gibbons  v.  Wilson,  and  Bu<rn» 
v.  Wilson,  supra,  pp.  1163-4;  and  the  intent  to  prefer  may  be  rebutted 
Effect  of  by  shewing  pressure  exerted  by  the  creditor:  Beattie  v.  Wenger, 
pressure.  24  Ont.  App.  72;  Slater  v.  Oliver,  7  Ont.  158;  Long  v.  Have*,,-!;. 
12  S.  C.  R.  532;  Re  Boyd,  15  L.  R.  Ir.  321;  Molson's  Bank  v.  llaltn; 
16  Ont.  App.  323;  18  S.  C.  R.  88;  Gibbons  v.  McDonald,  19  Ont.  290; 
18  Ont.  App.  159;  20  S.  C.  R.  587;  Lawson  v.  McGeoch,  20  Ont.  App. 
464;  even  though  the  insolvent  condition  of  the  debtor  is  known  to 
the  pressing  creditor:  Stephens  v.  McArthur,  19  S.  C.  R.  446;  //iv/ar- 
son  v.  Parrmgton,  supra;  Davies  \.  Gillard^  21  Ont.  431;  19  Ont. 
App.  432;  Gignac  v.  Her,  29  Ont.  147. 

But  the  pressure  must  be  real,  not  collusive:  Davies  v.  Gillard.  21 
Ont.  431;  Brcese  v.  Knox,  24  Ont.  App.  203;  and  semble,  the  doctrine 
of  pressure  has  no  application  where  the  debtor  has  transferred  the 
whole  of  his  property:  per  Street,  J.,  in  Dairies  v.  Gillard,  supra. 

Proof  of  fraudulent  intent  to  prefer  precludes  pressure:  Edison,  etc., 
v.  Westminster,  1897,  A.  C.  193;  see  also  Breesc  v.  Knox,  24  Ont.  App. 
203. 
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Under  sub-section  (3)  above,  where  a  preferential  security  is  attack-  Rule  1015. 
ed  within  60  days,  pressure  is  of  no  avail  to  rebut  the  presumption  of 
intent  to  prefer:  Webster  v.   Chickmore,  18   C.   L.   T.   129;   34  C.   L.- 
J.  268. 

Conveyance  of  property  to  a  trustee  for  other  persons,  in  order  to 
make  good  breaches  of  trust  committed  by  the  grantor,  even  though 
not  communicated  to  the  cestuls  que  trustent  is  valid  and  irrevocable, 
and  cannot  be  impeached  as  a  preference:  New  v.  Huntmg,  1897,  2 
Q.  B.  19;  76  L.  T.  742. 

The  application  by  a  chattel  mortgagee  of  the  surplus  proceeds 
of  sale  of  the  goods  in  the  mortgage  in  satisfaction  of  an  unsecured 
debt  due  by  the  mortgagor  to  him,  is  not  a  preference  within  the 
meaning  of  the  Act:  Stephens  v.  Bois^seau,  23  Ont.  App.  230;  26  S. 
C.  R.  437. 

A  person  suing  for  a  tort  is  not  before  judgment  a  creditor  within 
the  Act:  Ashley  v.  Brown,  17  Ont.  App.  500;  Gurofski  v.  Harris,  27 
Ont.  201;  23  Ont.  App.  717. 

Property  exempt  from  seizure  is  at  the  absolute  disposal  of  the 
execution  debtor,  so  that  it  is  not  a  fraudulent  preference  to  pay 
with  it  one  creditor  in  preference  to  another:  Temperance  Ins.  Co.  v. 
Coombe,  28  C.  L.  J.  88;  and  see  Blakeley  v.  Gould.  24  Ont.  App.  153; 
27  S.  C.  R.  682. 

Formerly  where  a  fraudulent  preference  had  been  made,  and  the 
preferred  creditor  had  realized,  the  proceeds  could  not  be  followed 
unless  they  were  ear-marked:  Davis  v.  Wickson,  1  Ont.  369;  and 
where  the  preferred  creditor  had  been  given  a  note  which  he  had 
transferred  to  a  l)ona  /i(fe  holder  for  value,  it  was  held  that  no  relief 
could  be  given  at  the  suit  of  other  creditors:  Robertson  v.  Holland,  16 
Ont.  532;  but  see  now  R.  S.  O.  c.  147,  s.  10. 

1O15.   Where  a  judgment  creditor  alleges   that  the  ^be  court 
judgment  debtor  has  made  a  conveyance  of  his  lands  which  may  at  the 
is  void,  as  being  made  to  delay,  hinder  or  defraud  creditors  anS 
or  a  creditor,  it  shall  not  be  necessary  to  institute  an  action  ^ 
for  the  purpose  of  setting  aside  the  conveyance,  but  a  mo- the  debtor 
tion  may  be  made  to  the  Court  or  a  Judge  by  the  judg-  grantee, 
ment  creditor,  calling  upon  the  judgment  debtor  and  the 
person  to  whom  the  conveyance  has  been  made,  or  who 
has  acquired  any  interest  thereunder,  to  shew  cause  why  ?a  by 

,1       i       j  ,      •'      i     ,  •{.    fraudulent 

the  lands  embraced  therein,  or  a  competent  part  thereoi,  grant 
should  not  be  sold  to  realize  the  amount  to  be  levied  under  be°soid.no< 
the  execution.     Con.  Eule  1007. 

This  Rule  was  first  introduced  into  the  law  of  Ontario  by  The 
Administration  of  Justice  Act,  1873  (36  Viet.  c.  8).  It  enables  sum- 
mary proceedings  to  be  taken  in  an  action  in  which  a  judgment  has 
been  obtained,  to  reach,  by  way  of  equitable  execution,  lands  of  the 
debtor  fraudulently  conveyed.  Previously  a  suit  in  Chancery,  was 
necessary. 

The  Rule  has  reference  only  to  transfers  of  land.  The  conveyances 
within  its  purview  are  such  as  are  "  void  as  being  made  to  delay, 
hinder  or  defraud  creditors,  or  a  creditor  " ;  in  other  words,  such  as 
come  within  the  Statute  13  Eliz.  c.  5  (which  was  directed  against 
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Rule  1016.  conveyances  "  to  the  end,  purpose  and  intent  to  delay,  hinder  and 
defraud  creditors  and  others,  etc.,"  and  which  declared  such  convey- 
ances to  be,  as  against  such  creditors,  "  clearly  and  utterly  frustrate, 
void,  and  of  none  effect  ");  and  probably  also  such  as  are  void  under 
It.  S.  O.  c.  147,  s.  2  (1),  as  to  which  see  supra,  p.  1161. 

The  statute  from  which  this  Rule  is  taken  enacted*  that,  in  the  cases 
referred  to,  "  the  Court  or  a  Judge  in  Chambers  may  upon  the  appli- 
cation of  the  judgment  creditor  call  upon,  etc."  Under  this  language 
it  was  held  that  the  proper  practice  was  to  obtain  an  order  nisi 
calling  upon  the  judgment  debtor,  etc.,  to  shew  cause:  Wark  v. 
Moulton,  7  P.  R.  14.  The  present  Rule  would  seem  to  have  been 
differently  expressed  in  order  to  shew  that  a  motion  is  to  be  made,  aa 
in  other  cases,  on  notice,  and  not  by  way  of  an  order  nisi:  see 
Rules  526  and  1020. 

Originally  the  motion  was  in  Chancery  required  to  be  made  to  a 
Judge  in  Chambers:  see  Queen  v.  Smith,  7  P.  R.  429;  Wark  v.  Moulton, 
supra;  but  in  the  Common  Law  Courts  the  Clerk  of  the  Crown  and 
Pleas  had  exercised  jurisdiction:  see  Watts  v.  Hobson,  7  P.  R.  334. 
Now  it  would  seem  that  the  Master  in  Chambers,  and  other  officers 
having  like  powers,  may  entertain  such  applications:  see  note  to  Rule 
42,  p.  203. 

The  inchoate  right  of  dower  at  law  obtained  by  a  wife  in  land  con- 
veyed to  her  husband  formerly  made  her  a  proper  party  defendant 
to  a  suit  to  set  the  conveyance  aside:  McFarland  v.  McFarland,  9  P. 
R.  73;  and  therefore  she  would  seem  to  be  a  proper  party  to  be  served 
with  notice  under  this  Rule. 

Quaere,  whether  an  order  will  be  made  for  a  sale  at  an  earlier 
period  than  the  plaintiff  could  have  a  sale  if  the  Sheriff  had  been  able 
to  sell  under  a  ft.  fa.  lands:  see  Porte  v.  Irwin,  8  P.  R.  40.  The  prac- 
tice in  Chancery,  in  setting  aside  a  fraudulent  conveyance  by  an 
execution  debtor,  was  never  to  accelerate  the  sale. 

orhjuCd°gert  1O16.  Where  a  judgment  creditor  alleges  that  the 
may  can  on  judgment  debtor  is  entitled  to  or  has  an  interest  in  land 
dlbtor?ent  which  can  not  be  sold  under  legal  process,  but  can  be 
shew^ause  rendered  available  only  by  proceedings  for  equitable  ex- 
Thuyitabie  ecution  by  sale  for  satisfaction  of  the  debt,  the  Court  or  a 
interests  Judge  may,  upon  the  application  of  the  creditor,  call  upon 
beToid  n0t  the  judgment  debtor  and  the  .trustee  or  other  person  having 
execution  the  legal  estate  in  the  land  in  question,  to  shew  cause  why 
the  said  land,  the  interest  therein  of  the  judgment  debtor 
°r  a  competent  part  should  not  be  sold  to  realize  the 
amount  to  be  levied  under  the  execution.  Con.  Rule 
1008. 

Taken  from  R.  S.  O.  1877,  c.  49,  s.  11. 

In  Wood  v.  Hurl,  28  Gr.  146,  in  consequence  of  the  section  from 
which  this  Rule  is  taken  having  been,  with  others,  grouped  under  the 
heading  in  the  statute  "  Summary  Inquiries  into  Fraudulent  Con- 
veyances," it  was  held  that  an  equitable  interest  was  not  within  the 
section  unless  it  was  in  some  way  covered  up  by  a  fraudulent  con- 
veyance. The  above  heading  has  now  been  altered,  but  even  under 
the  Con.  Rules  of  1888,  in  which  the  above  heading  was  carried 
into  the  Rules  without  alteration,  it  was  held  that  by  reason  of 
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Rule  1  the  heading  was  to  be  regarded  as  for  convenience  only,  and  Rule  1017. 
did  not  affect  the  construction  of  this  Rule:  Peters-  v.  Stoness,  13  P. 
R.  235. 

Any  interest  in  land,  therefore,  which  cannot  be  sold  by  the  Sheriff 
may  be  ordered  to  be  sold  under  this  Rule:  Ib.  The  interest  which  the 
debtor  has  under  an  agreement  to  purchase  land  is  one  which  may  be 
sold  by  the  Sheriff,  and  to  which,  therefore,  this  Rule  is  not  appli- 
cable: Ward  v.  Archer,  24  Ont.  650,  not  following  Re  Prittie  &  Craw- 
fwd,  9  C.  L.  T.  45. 

For  what  is  saleable  by  the  Sheriff,  see  R.  S.  O.  c.  77,  ss.  10  to  20, 
and  note  supra,  p.  1025. 

The  language  of  this  Rule  has,  probably  by  an  oversight,  not  been 
altered  as  was  done  in  Rule  1015,  so  as  to  make  it  clear  that  the 
motion  is  to  be  made  upon  notice:  see  note  to  Rule  1015;  it  would 
seem,  nevertheless,  that  an  order  nisi  would  not  now  be  the  proper 
mode  of  procedure  in  view  of  Rule  356;  see  also  Rule  1020. 

1O1T.     Upon  any  application  under  either  of  the  Rules  proceed-  . 
1015  or  1016,  such  proceedings  shall  be  had,  either  in  a  guc 
summary  way,  or  by  the  trial  of  an  issue,  or  by  inquiry  cation. 
before  an  officer  of  the  Court,  or  by  an  action,  or  otherwise,  j/  ()-f  fl 
as  the  Court  or  Judge  may  deem  necessary  or  convenient 
for  the  purpose  of  ascertaining  the  truth  of  the  matters*  in 
question,  and  whether  the  land  or  the  judgment  debtor's 
interest  therein  is  liable  for  the  satisfaction  of  the  execu- 
tion; but  if,  in  a  case  in  a  County  Court,  there  is  a  dispute 
as  to  material  facts,  and    the    value   of   the    land,   or  the  county1 
debtor's  interest  therein,  appears  to  be  over  $400,  the  Court  Courts- 
or  Judge  shall  direct  the  trial  of  an  issue  in  the  High 
Court,  and  may  name  the  county  in  which  the  trial  is  to 
take  place,  subject  to  any  order  that  the  High  Court  or  a 
Judge  thereof  may  see  fit  to  make  in  that  behalf.     Con. 
Eule  1009. 

Taken  from  R.  S.  O.  1877,  c.  49,  s.  12. 

This  Rule  regulates  the  mode  of  inquiring  into  cases  under  either 
Rule  1015  or  1016. 

The  mode  in  which  any  question  arising  will  be  directed  to  be 
tried  will  be  regulated  by  convenience  in  the  particular  case.  An 
issue  was  directed  to  be  tried  in  Merchants'  Bank  v.  BrooJcer,  8  P.  R. 
133;  Ray  v.  Briggs,  13  C.  L.  J.  40;  an  inquiry  by  a  Master  in  Peters 
v.  Stoness,  13  P.  R.  235.  An  order  was  made  forthwith  in  Watts  v. 
Holson,  7  P.  R.  334,  no  cause  being  shewn. 

The  order  if  made  summarily,  or  the  judgment  on  the  trial  of  an 
issue,  should  probably  be  in  the  same  form  as  a  decree  in  the  like 
case  would  formerly  have  been  in  Chancery:  see  note  to  Rule  1019. 

Where  an  issue  has  been  directed  in  a  County  Court  case  to  be 
tried  in  the  High  Court  under  the  last  clause  of  the  Rule,  the  High 
Court  merely  tries  the  issue  and  has  no  further  jurisdiction  in  the 
matter;  the  final  disposition  of  the  matter,  consequent  upon  the 
decision  on  the  issue,  takes  place  in  the  County  Court  in  which  the 
issue  was  directed:  Merchants'  Bank  v.  Brooker,  8  P.  R.  133. 
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Rules 
1018-1020. 

Applica- 
tion to  be 
made  to 
the  Judge 
of  the 
County  in 
which  the 
lands  are 
situate  in 
County 
Court 


1O18.  In  County  Court  [and  Division  Court]  cases  the 
application  under  Rules  1015  and  1016  shall  be  made  to 
the  County  Court,  or  to  a  Judge  of  a  County  Court,  of  the 
county  or  union  of  counties  in  which  the  land  is  situate, 
unless  the  Court  or  Judge  upon  the  hearing  of  the  appli- 
cation deems  it  more  convenient  and  more  conducive  to  the 
ends  of  justice  to  order  that  the  proceedings  be  had  and 
taken  in  the  Court  or  before  a  Judge  of  the  County  Court 
of  the  county  or  union  of  counties  within  the  limits  of 
which  the  execution  was  issued  ;  in  which  case  the 
Clerk  of  the  County  Court  of  the  county  in  which  the 
land  lies  shall  transmit  the  papers  filed  with  him,  together 
with  the  order  of  transference,  to  the  Clerk  of  such  other 
County  Court.  Con.  Rule  1010. 

Taken  from  R.  S.  O.  1877.  c.  49,  g.  13. 

The  words  in  brackets  are  new,  and  were  inserted  to  make  the  pro- 
ceedings under  these  Rultis  conform  to  the  altered  procedure  in  Divi- 
sion Courts,  by  which  execution  against  lands  may  issue  (in  cases- 
where  the  sum  remaining  unsatisfied  on  a  judgment  amounts  to 
$40),  out  of  the  Division  Court,  instead  of  as  formerly  out  of  the 
County  Court,  upon  a  transcript  from  the  Division  Court:  see  R. 
S.  O.  c.  60,  s.  230.  See  also  Zilliax  v.  Deans,  supra,  p.  1159. 

interest01      1O1O.     Where  in  a  summary  way,  or,  upon  the  trial  of 
foimdiia-    an  issue,  or  as  the  result  of  an  inquiry  under  Rules  1015 
bietosaie,  to  1018,  any  land,  or  the  interest  of  a  debtor  therein,  is 
be  made     found  liable  to  be  sold,  an  order  shall  be  made  by  the 
fheCsamef  Court  or  Judge,  declaring  what  land  or  what  interest  there- 
in is  liable  to  be  sold,  and  directing  sale  thereof  by  the 
Master  according  to  the  usual  practice.     Con.  Rule  1011. 
Taken  from  R.  S.  O.  1877,  c.  49,  s.  14. 

The  order  pronounced  should  be  in  the  same  form  as  the  decree  in- 
the  like  case  would  formerly  have  been  in  Chancery. 

Where  the  action  is  in  a  County  Court,  the  reference  may  be 
directed  to  the  Master  of  the  High  Court  at  the  place  where  the 
proceedings  are  being  carried  on,  or  to  the  Clerk  of  the  County- 
Court:  R.  S.  O.  c.  55,  s.  46,  et  seq. 

Zrb  Mtuteu  1O2O.  A  notice  of  motion  for  an  order  under  Rules 
registered.  1015,  1016  or  1018,  may  contain  a  description  of  the  land 
in  question,  and  upon  filing  the  same  with  the  proper  of- 
ficer, signed  by  the  solicitor  of  the  applicant,  a  certificate 
of  Us  pendens  may  be  issued  for  registration,  and  in  case 
the  said  motion  is  refused  in  whole  or  in  part,  a  certificate 
of  the  order,  for  registration,  may  be  issued.  Con.  Rule 
1012. 

Taken  from  R.  S.  O.  1877,  c.  49,  s.  16. 
As  to  the  effect  of  registering  a  certificate  of  Us  pendens,  and  as  to- 
discharging,  and  vacating  certificates  of  Us  pendens;  see  supra,  pp. 
135-138. 
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CHAPTER  XY1. 

EXTRA  ORDINAE  Y  REMEDIES. 


1.  BAILABLE    PROCEEDINGS,     1021- 

1057. 

(i)  Order  for  Arrest,  1021-1026. 
(ii)  Arrest,  1027-1029. 
(iii)  Hail    to   the    Sheriff,    1030- 

1035. 
(iv)  Security  in  the  action,  1036- 

1043. 
(v)  Delivery    of    statement    of 

claim,  1044. 
(vi)   Orders  to  bring  in  the  body, 

1045,  1046. 

(vii)  Application     for     discharge 

from  custody,  1047,  1048. 

(viii)  Surrender  by  sureties,  1049, 

1050. 
(ix)  Capias    ad    satisfaciendum, 

1051-1055. 

(x)  Other    writs    of    execution, 
1056,  1057. 


2.  ABSCONDING      DEBTORS,     1058- 

1066. 

3.  KEPLEVIN,  1067-1079. 

4.  MANDAMUS,  1080-1093. 
(i)  In  actions,  1081-1083. 

(ii)  On  Motion,  1084-1090. 
(iii)  Procedure  in  Chambers,  1091- 
1093. 

5.  INJUNCTIONS,  1094. 

6.  INTERIM  PRESERVATION  OF  PRO- 

PERTY, 1095-1099. 

7.  PROHIBITION,  1100. 

8.  CERTIOHARI,  1101. 

9.  INTERPLEADER.  1102-1128. 
(i)  Generally,  1102-1122. 

(ii)  IK  County  Courts,  1123, 1124. 
(iii)  Trial  of  issues  in  County  or 
Division      Courts,     1125- 
1128. 
10.  CHARGING  ORDERS,  1129. 


1.  BAILABLE  PROCEEDINGS. 

(i)   Order  for  Arrest. 

1O21. — (1)  The  procedure  for  the  arrest  of  a  person  ortfer  tor 
under  The  Act  respecting  Arrest  and  Imprisonment  for 
Debt  shall  be  by  order  of  the  Court  or  a  Judge,  made  in 
an  action  commenced  by  a  writ  of  summons.     See  Con. 
Eule  1045. 

(2)  The  application  for  such  order  may  be  made  at  any 
time  before  final  judgment.     New. 

(3)  The   order  shall  be   according  to  Form   No.    135 
and  may  be  delivered  to  the  Sheriff  of  any  County  in  On- 
tario for  execution.     See  Con.  Rule  1046. 

An  order  for  arrest  will  only  be  granted  in  those  cases,  in  which  a 
writ  of  co.  re.  or  a  writ  of  ne  exeat  might  have  formerly  issued. 

A  writ  of  ne  exeat  was  a  writ  formerly  issuable  in  Chancery  to 
restrain  a  defendant  from  leaving  the  Province  in  cases  where  the 
plaintiff  had  an  equitable  money  demand  against  the  defendant,  and 
J.4.— 74 
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Rule  1021.  there  was  reason  to  apprehend  that  the  defendant  intended  to  quit 
the  jurisdiction.  A  party  who,  according  to  the  former  practice,  wa» 
entitled  to  a  ne  exeat  is  now  to  proceed  under  R.  S.  O.  c.  80,  s.  1,  as 
modified  by  these  Rules;  /&.,  s.  2. 

R.  S.  O.  c.  80,  s.  1,  is  as  follows:— 

1.  In  case  a  party  or  plaintiff  being  a  creditor  of,  or  having 
held  to  bail  a  cause  of  action  against  a  person  liable  to  arrest,  by  affidavit 

on  affidavit  of   himself  or   some   other  person  shews   to  the  satisfaction 

factsand  of  a  Jud£e  of  the  Hi&h  Court,  or  to  the  Judge  of  a  County 

order  of  a  Court,  that  such  party  or  plaintiff  has  cause  of  action  against 

Judge.  such  person  to  the  amount  of  $100  or  upwards,  or  that  he 

has  sustained  damage  to  that  amount,  and  also  by  affidavit 
shews  such  facts  and  circumstances  as  satisfy  the  Judge, 
that  there  is  good  and  probable  cause  for  believing  that  such 
person,  unless  he  be  forthwith  apprehended,  is  about  to 
quit  Ontario  with  intent  to  defraud  his  creditors  generally 
or  the  said  party  or  plaintiff  in  particular,  the  Judge  may 
order  that  the  person  against  whom  the  application  is  ma  do. 
shall  be  arrested  and  held  to  bail  for  such  sum  as  the  Judge 
thinks  fit,  and  the  Judge  or  the  acting  Judge  of  the  County 
Court,  may  grant  an  order  for  arrest  where  process  is  in- 
tended to  be  sued  out  of,  or  an  action  has  been  commenced 
in  the  High  Court,  as  well  as  in  his  own  Court.  R.  S.  O. 
1887,  c.  67,  s.  1.  Rules  1888,  No.  1045. 

Privilege         R.  g.  O.  c.  80,  s.  1,  applies  only  to  actions  against  persons  liable  to 
from  arrest  arregt.  geg  R    g    Q    c    ^  ^  4      gome  persons  are  privileged  from 
arrest  in  civil  proceedings.     The  privilege  from  arrest  is  either  tem- 
Permanent  porary   or  permanent.      Among   those   permanently   privileged   are — 
members  of  the  Royal  Family,  and  the  servants  of  the  Royal  House- 
hold; peers  and  peeresses  of  the  realm  of  England  in  certain  cases; 
foreign  ambassadors  and  their  servants;  Judges:  see  Arch.  Pr.,  14th 
ed.,  p.  1455,  and  married  women:  R.  S.  O.  c.  80,  s.  6.     Among  those 
T  who   have  a   temporary  privilege  from  arrest   are   members   of   the 

ary.  Legislative    Assembly   during  the    Session  of    the   House,   and   for 

twenty  days  before,  and  twenty  days  after:  R.  S.  O.  c.  12,  s.  57  (11); 
probably  also  members  of  the  Senate,  and  House  of  Commons, 
of  Canada  for  forty  days  before,  and  forty  days  after,  the  sittings  of 
Parliament:  see  Arch.  Pr.,  14th  ed.,  p.  1456;  Wadsicorth  v.  Boulton, 
2  G.  L.  Ch.  76;  R<eg.  v.  Gamble,  9  TJ.  C.  R.  546;  1  P.  R.  222;  the 
privilege  does  not  extend  so  as  to  protect  a  member  of  Parliament 
from  arrest  for  contempt  of  Court:  Henderson  v.  Dickson,  19  TJ.  Q.  R. 
592;  and  see  Meyers  v.  Henderson,  4  Gr.  148;  Re  Essery,  4  U.  C.  L. 
•J.  212.  Barristers  while  attending  the  Superior  Courts  for  the  purpose 
of  being  engaged  in  the  business  of  the  same,  or  while  attending  cir- 
cuit, and  for  this  purpose  a  circuit  is  continuous  from  its  commence- 
ment to  its  termination:  see  Arch.  Pr.,  14th  ed.,  pp.  1484-5.  A  solici- 
tor is  also  privileged  while  attending  Court,  or  any  of  the  officers  of 
the  Court,  and  in  going  to,  and  returning  therefrom;  also  Coroners 
going  to,  attending  at,  and  returning  from  Court.  Bail  were  :ilso 
at  Common  Law  privileged  from  arrest  in  actions  on  bail  bonds, 
replevin  bonds,  and  recognizances  of  bail:  Brandon  v.  Robson.  6  T.  R. 
336;  Ormond  \.  lirierly,  1  Salk.  9;  MelUsh  v.  Ppf&erfeJt,  8  T.  R.  450. 
But  if  the  plaintiff  obtains  judgment  on  such  bond  or  recognizance 
he  may  hold  the  defendant  to  bail  in  an  action  on  the  judgment: 
Prendergast  v.  Bums,  8  T.  R.  85;  and  it  is  possible  they  might  be 
liable  to  arrest  if  about  to  leave  the  jurisdiction  with  intent  to 
defraud  creditors.  Executors  and  administrators  are  also  privileged 
14th  ed.,  pp.  1460-1. 
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Where  a  defendant  has  a  foreign  domicil  and  comes  temporarily  Rule  1021. 
within  the  jurisdiction,  he  is  not  liable  to  arrest,  in  respect  of  a  tort 
committed  within  the  jurisdiction:  Rice  v.  Fletcher,  13  P.  R.  46;  nor 
is  respect  of  a  debt  contracted  in  the  country  of  his  domicil:  Smith 
\.  Smith,  9  P.  R.  511;  Meyer  v.  Rich,  14  P.  R.  243;  provided  he  is 
about  to  return  to  the  country  where  he  is  domiciled:  Butler  v. 
Rosenfeldt,  8  P.  R.  175.  If  he  is  going  to  another  country  he  may  be 
liable  to  arrest:  Ib.  But  where  a  defendant  contracts  a  debt  in 
Canada  and  then  absconds  to,  and  acquires  a  domicil  in,  a  foreign 
country,  he  may  on  his  subsequently  coming  within  the  jurisdiction 
be  held  to  bail  in  respect  of  a  debt  so  contracted:  Kersteman  v.  Mc- 
Lellan,  10  P.  R.  122;  Scone  v.  Coffey,  15  P.  R.  112;  sed  vide,  Cldmmts 
v.  Kirby,  7  P.  R.  103;  Stauffer  v.  Stauffer,  before  Proudfoot,  J.,  May 
15th,  IGth,  1883.  Pecuniary  liability  arising  from  a  fraud  committed 
by  the  defendant,  is  a  claim  for  which  he  may  be  arrested:  Hunter  v. 
Mount  joy,  6  Gr.  433.  A  trustee  not  in  default,  is  not  liable  to  arrest: 
Colvcrson  v.  Bloomfteld,  29  Ch.  D.  341:  and  where  a  trustee  is  ordered 
to  pay  money  after  service  of  the  order,  he  is  not  in  default  until 
the  order  has  been  served,  and  he  has  failed  to  comply  with  its 
terms:  /&. 

A  defendant  in  an  action  for  alimony  is  liable  to  be  held  to  bail, 
if  he  is  about  to  quit  Ontario  with  intent  to  defraud  his  creditors  in 
general,  or  the  plaintiff  in  particular.  The  amount  for  which  Jie  maw 
be  held  to  bail  is  a  sum  sufficient  to  cover  future  alimony  for  two 
years  besides  arrears  and  costs,  but  may  be  less,  in  the  discretion 
of  the  Court  or  Judge:  Rule  1022.  The  order  for  arrest  may  be 
obtained  in  a  proper  case  before,  or  after,  judgment.  Where  a  writ 
of  «e  exeat  had  been  granted  before  decree,  it  was  held  to  continue 
in  force  after  decree:  fifacdvna-ld  v.  Macdonald,  5  IT.  C.  L.  J.  66. 
\Vhere,  in  an  alimony  action,  the  defendant  had  been  arrested  and 
held  to  bail,  on  an  application  for  his  discharge,  the  Judge  looked  into 
the  merits  so  far  as  to  see  if  the  plaintiff  could  reasonably  expect  to 
succeed  in  her  case;  and  the  defendant  having  displaced  the  prima 
facie  case  made  by  the  plaintiff,  he  was  ordered  to  be  discharged: 
Macpherson  v.  Macpherson,  2  Chy.  Ch.  222.  Such  a  practice  is,  how- 
ever, open  to  objection,  as  to  some  extent  involving  the  trial  of  the 
action  on  the  merits  on  an  interlocutory  application. 

See  further  as  to  the  grounds  for  arresting  a  defendant,  notes  to 
Rules  1021  and  1047. 

The  Master  in  Chambers,  and  Local  Masters  (not  being  County 
Court  Judges),  have  no  jurisdiction  to  grant  the  order  for  arrest: 
Rules  42  (4),  49.  But  County  Court  Judges  may  grant  such  orders 
in  actions  pending  in  the  High  Courts:  R.  S.  O.  c.  80,  s.  1. 

The  form  of  order  No.  135,  given  in  the  Appendix  appears  to  con- 
template that  the  order  shall  be  directed  to  no  particular  Sheriff, 
but  generally  to  the  Sheriff  of  any  County  where  the  defendant  may 
be  found.  Where  it  is  doubtful  in  which  county  the  defendant  may 
be  found,  provision  is  made  by  Rule  1024  for  the  issue  of  concurrent 
or  duplicate  orders.  Formerly  when  a  writ  of  capias  ad  respondendum 
issued,  it  was  not  necessary  to  issue  an  ordinary  writ  of  summons 
so  far  as  the  defendant  arrested  was  concerned,  but  the  issue  of  an 
order  for  arrest  is  not  now  intended  to  dispense  with  the  issue  of  a 
writ  summons.  The  writ  of  summons  should  be  issued  and  duly 
indorsed,  and  served  on  the  defendant  before,  or  along  with,  the 
order  for  his  arrest. 

An  affidavit  for  an  order  for  arrest  may  be  sworn  before  the 
plaintiff's  solicitor:  see  Rule  522. 
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Eules  1O22.  Where  an  order  is  made  for  arrest  in  an  action 

1022-1024.  f OT  alimony,  the  amount  for  which  security  is  to  be  given 
JSSrity  in  shall  not  exceed  what  may  be  considered  sufficient  to  cover 
S££ny     the  amount  of  future  alimony  for  two  years,  ^  besides  ar- 
rears and  costs,  but  may  be  for  less  at  the  discretion  of 
the  Court  or  Judge.     Con.  Rule  1088. 
Taken  from  R.  S.  O.  1877,  c.  40.  s.  46. 

On  a  motion  to  discharge  a  defendant  from  arrest  in  an  alimony 
action,  the  merits  of  the  case  were  inquired  into,  so  far  as  to 
enable  the  Judge  to  determine  whether  there  was  any  reasonable 
prospect  of  the  plaintiff  recovering  judgment;  and  where  the  prirna, 
facie  case  made  by  the  plaintiff  on  obtaining  the  order  for  arrest  was 
clearly  rebutted,  the  defendant  was  discharged:  MocpMrson  v. 
Macpherson,  2  Chy.  Ch.  222;  sed  quaere  how  far  this  practice  can  now 
be  followed. 

Although  the  order  to  hold  to  bail  in  an  alimony  action  is  not  to 
exceed  a  sum  sufficient  to  cover  future  alimony  for  two  years,  yet 
when  the  Court  has  acquired  control  over  the  funds  of  the  defendant 
through  any  default  of  his,  payment  of  them  to  him  may  be  refused 
except  on  the  terms  of  his  securing  the  future  payment  of  alimony: 
Oott  v.  Oott,  10  Gr.  543. 

Formerly  it  was  held  that  where  bail  was  given  in  an  alimony  suit, 
the  bail  could  not  render  their  principal,  and  if  the  principal  did  not 
satisfy  the  plaintiff's  demand,  the  security  given  by  the  bail  was 
forfeited:  see  McDonald  v.  McDonald,  1  Chy.  Ch.  22;  Richardson  v. 
Richardson,  8  P.  R.  274;  Needham  v.  Needham,  29  Gr.  117.  But  these 
Rules  appear  to  place  arrests  in  actions  for  alimony  on  the  same 
footing  as  arrests  for  purely  legal  demands. 

be  in  force      1O23.  The  order  shall  be  in  force  for  two  months  from 
Months      the  day  of  the  date  thereof  inclusive,  and  no  longer;  but 
renewable  on  *ne  expiration  thereof  a  new  order  may  be  obtained  in 
'  the  manner  directed  by  The  Act  respecting  Arrest  and 
Imprisonment  for  Debt.     Con.  Rule  1047. 
From  R.  S.  O.  1877,  c.  50,  s.  29. 

A  new  order  can  only  be  obtained  on  proof  of  the  like  facts  and 
circumstances  as  were  necessary  in  order  to  obtain  the  former  order: 
see  R.  S.  O.  c.  80,  s.  1.  It  would  seem  that  the  affidavits  used  on  the 
former  application  could  not  be  used  on  a  second  application;  at  all 
events,  so  far  as  they  related  to  facts  which  were  susceptible  of 
change  or  modification,  since  the  date  of  the  affidavits  being  sworn. 

The  two  months  within  which  an  order  for  arrest  is  in  force  are 
calendar  months:  R.  S.  O.  c.  1,  s.  8  (15).  An  order  made  on  the 
10th  day  of  the  month  would  expire  on  the  9th  day  of  the  second 
month  thereafter,  the  day  of  the  date  of  the  order  being  included 
under  this  Rule. 

or  den  may     1O24.  Concurrent  or  duplicate  orders  may  be  issued 
from  time  to  time  in  like  manner  and  form  as  the  original 
order,  and  shall  be  in  force  for  the  same  period  as  such 
original  order  and  no  longer.     Con.  Rule  1048. 
Taken  from  R.  S.  O.  1877,  c.  50,  s.  32. 
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14)25.  The  order,  and  as  many  copies  thereof  as  there 
are  persons  intended  to  be  arrested  thereon  shall  be  de-Copies 
livered  to  the  Sheriff  or  other  officer  to  whom  the  order  is 
delivered  for  execution,  and  the  plaintiff  or  his  solicitor 
may  direct  the  Sheriff  or  officer  to  arrest  one  or  more  of  the 
defendants  therein  named,  which  direction  shall  be  obeyed 
by  the  Sheriff  or  officer.  Con.  Kule  1049. 

Taken  from  R.  S.  O.  1877,  c.  50,  s.  33. 

The  direction  to  the  Sheriff  should  be  made  by  indorsement  on  the 
order,  and  signed  by  the  solicitor. 

1026.  Unless   otherwise  ordered  the  costs  of  and  in-  costs. 
cidental  to  an  order  for  arrest  shall  be  costs  in  the  cause. 
New.    See  Eng.  K.  18S3,  o.  69,  r.  5. 

(ii)  Arrest  of  Defendant. 

1027.  The  Sheriff  or  officer  shall,  within  two  months  sheriff  to 
from  the  day  of  the  date  of  the  order  for  arrest,  but  not 
afterwards,  execute  the  same  according  to  the  exigency 
thereof,  and  shall  upon  or  immediately  after  the  execu- 

tion of  such  order  cause  one  copy  thereof  to  be  delivered 
to  the  person  whom  he  is  directed  to  arrest,  and  shall  exhibit 
the  original  order  to  him.  Con.  Rule  1050. 

Taken  from  R.  S.  O.  1877,  c.  50,  s.  34. 

After  the  lapse  of  two  calendar  months  from  its  date,  including  the 
day  it  bears  date,  the  order  ceases  to  be  in  force:  see  Rule  1023. 
Although  the  order  is  in  force  for  two  months,  yet  if  the  Sheriff? 
executes  it  before  the  expiration  of  the  two  months  the  plaintiff  may, 
immediately  after  its  execution,  obtain  an  order  on  the  Sheriff  to 
return  the  order  for  arrest:  Arch.  Pr.,  llth  ed.,  800.  He  cannot  be 
so  ordered  after  the  plaintiff  has  taken  an  assignment  of  the  bail 
bond,  provided  it  be  a  valid  one  under  23  H.  6,  c.  9,  or  where  he 
accepts  a  cognovit  or  other  security  from  the  defendant  without  the 
privity  of  the  Sheriff:  /&. 

1028.  The  Sheriff  or  other  officer  named  in  the  order  indorse- 
for  arrest  shall,  within  two  days  after  the  arrest,  indorse  dlTeoi* 
on  the  order  the  true  date  of  the  arrest.    New.  ^tton 

ureter, 

1029.  The  Sheriff,  at  the  request  of  the  person  arrested,  Delay  of 
and  upon  being  prepaid  a  sum  of  money  sufficient  to  cover  fo^hour 
the  Sheriff's  reasonable  fees  and  expenses  incident  to  the  J^plrso 
delay,  shall  grant  to  such  person  a  delay  of  twenty-four  arrested 
hours  after  the  arrest  before  committing  him  to  gaol,  and  *°  gaol< 
shall  take  him  for  the  said  twenty-four  hours  to  some  safe 

and  convenient  house  in  his  bailiwick.     55  V.  c.  15,  s.  2. 
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Rule  1030.  The  Arrest.— Formerly  on  the  arrest  of  a  defendant  on  mesne 
process,  the  Sheriff's  officer  might  not  carry  him  to  gaol  within 
twenty-four  hours  from  the  time  of  such  arrest,  under  a  penalty  of 
£50,  unless  the  defendant  refused  to  be  carried  in  the  meantime,  to 
some  safe  and  convenient  dwelling  house  in  the  county,  to  be  named 
by  him,  not  being  his  own  house:  32  Geo.  2,  c.  28,  ss.  2  and  12; 
Arch.  Pr.,  13th  ed.,  707;  this  statute  was,  however,  repealed  as  to 
this  Province  by  55  Viet.  c.  15,  s.  1,  from  which  Rule  1029  is  derived. 

See  the  somewhat  similar  Imp.  Act,  50  &  51  Viet.  c.  55,  s.  14  (1), 
and  Mitchell  v.  Simpson,  23  Q.  B.  D.  373;  25  Q.  B.  D.  183. 

Formerly  it  was  the  duty  of  the  officer  to  request  the  defendant  to 
name  such  house,  before  he  could  take  him  to  gaol  within  the  twenty- 
four  hours:  D-ewhvrat  v.  Pearson,  1  Dowl.  P.  C.  664;  1  C.  &  M.  365; 
Simpson  v.  Renton,  5  B.  &  Ad.  35,  and  see  Gordon  v.  Laurie,  9  Q.  B. 
60;  18  L.  J.  Q.  B.  98,  but  it  would  seem  that  the  selection  of  the 
"  convenient  house  "  is  now  to  be  made  by  the  Sheriff  or  his  officer. 

See  also  Sewell  on  Sheriffs,  437. 

(iii)  Bail  to  the  Sheriff. 

sheriff.*116  1O3° — (1)  At  any  time  before  the  expiration  of  10 
days  from  the  date  of  arrest  the  defendant  shall  be  entitled 
to  be  released  from  custody  upon  paying  into  Court  under 
this  Rule,  without  special  order,  the  amount  named  in  the 
order  for  arrest,  together  with  $40,  to  answer  the  costs 
which  may  have  accrued  up  to  the  time  limited  for  giving 
security  in  the  action  pursuant  to  the  order  for  arrest,  or 
upon  giving  to  the  Sheriff  a  bail  bond,  according  to  Form 
199,  with  two  sufficient  sureties  in  a  penal  sum  of  double 
the  amount  named  in  the  order  for  arrest,  and  upon  pay- 
ment of  the  Sheriff's  fees,  including  the  cost  of  the  bond. 
New. 

(2)  Money  so  paid  into  Court  shall  remain  in  Court, 
subject  to  order  of  the  Court  or  Judge,  as  security  to  the 
plaintiff  that  the  defendant  will  cause  security  in  the  ac- 
tion to  be  put  in  pursuant  to  the  order  for  arrest.  New. 
Based  on  Imp.  Act,  23  Hen.  6,  c.  9,  s.  5;  43  Geo.  3,  c.  46,  and  7  & 
8  Geo.  4,  c.  71. 

Defendant      Bail  to  the  Sheriff.— The   Sheriff  should  not  take  a  bond  with 

thbe  dd8      'ess  tnan  two  sureties.     The  Sheriff  is  to  take  bail  for  the  sum  in- 

giving'bail1  dorsed  on  the  order,  and  no  more:  12  Geo.  1,  c.  29,  s.  2;  in  practice 

to  Sheriff,    the  penalty  is  usually  double  the   sum  for  which  the  defendant  is 

ordered  to  be  held  to  bail:   see  Baker  v.   Jackson,  9   Ont.   661.     If 

security  be  given  to  the  Sheriff,  it  must  be  by  bond,  otherwise  it  is 

void:  23  H.  6,  c.  9,  ss.  7,  8;  10  Co.  101;  Lewis  v.  Knight,  8  Bing.  271; 

Form  of      1  M.  &  Sc.  353;  1  Dowl.  P.  C.  261.    The  bond  must  be  to  the  Sheriff 

bond  himself,  by  the  name  of  his  office,  and  in  the  form  No.  199,  otherwise 

it  will  be  void.    If  the  bond  be  executed  before  the  condition  is  filled 

up  it  will  be  void:  Powell  v.  Duff,  3  Camp.  181. 
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The  bond  is  forfeited  if  the  defendant  does  not  put  in  security  in  the  Rules 
action  within  ten  days  after  his  arrest;  or  if  such  security  be  put  in  1031,  1032. 
within  that  time,  then  by  his  not  obtaining  the  allowance  thereof  Bail  to 
under  Rule  1040.    Where  in  consequence  of  the  forfeiture  of  the  bail  ^ken^for- 
bond  to  the  Sheriff,  an  action  is  brought  thereon  (upon  an  assign-  felted, 
ment  thereof  by  the   Sheriff),  or  proceedings  are  taken  against  the 
Sheriff,  upon  an  application  to  stay  such  action  or  proceedings,   in 
order  that  the  case  may  be  tried  on  the  merits  against  the  original 
defendant,  it  is  in  the  power  of  the  Court,  or  Judge,  to  direct  the 
bail  bond  to  the  Sheriff  to  stand  as  security  to  the  plaintiff,  should 
he  succeed  in   establishing  his  claim  against  the  defendant  on  the 
merits. 

Where,  in  lieu  of  giving  bail,  a  person  arrested  pays  a  sum  of  money 
into  Court  as  provided  by  this  Rule,  the  proper  proof  of  its  payment 
in,  to  entitle  the  prisoner  to  a  discharge  from  arrest,  is  the  certificate 
of  the  Accountant:  Rule  1043.  And  on  a  bond  being  substituted, 
money  paid  in  as  security  may  be  repaid  out  of  Court:  see  Rule 
1041  (2). 

1OJ5I .  "Where    default    is    made     in    compliance   with  Assign- 
the  condition  of  the  bail  bond  the  Sheriff  shall,  upon  the  balfbona. 
request  and  at  the  cost  of  the  plaintiff,  assign  the  bond  to 
the  plaintiff,  and  the  plaintiff  may  bring  an  action  thereon. 
See  Kule  1055,  4  Anne  c.  16,  s/20. 

The  Sheriff  is,  under  4  &  5  Anne,  c.  16,  s.  20,  bound  to  assign  this 
bond  to  the  plaintiff,  by  "  indorsing  the  same  and  attesting  it  under 
his  hand  and  seal  in  the  presence  of  two  or  more  credible  witnesses  "; 
and  if  the  security  be  forfeited,  the  plaintiff  may  bring  an  action 
thereon  in  his  own  name;  but  the  action  cannot  be  proceeded  with 
pending  an  order  to  bring  in  the  body:  Rule  1034;  which  is  a  proceed- 
ing to  compel  the  defendant  to  put  in  security  in  the  action.  If  the 
Sheriff  refuses  to  assign  the  bond,  an  action  will  lie  against  him:  see 
Stamper  v.  Melbourne,  1  T.  R.  122.  The  plaintiff  should  not  take  an 
assignment  unless  he  is  satisfied  as  to  the  sufficiency  of  the  sureties, 
as  by  taking  an  assignment  he  waives  his  right  to  proceed  against 
the  Sheriff  to  compel  him  make  a  return  to  the  order:  see  Brooks  v. 
Stone,  1  Wil.  223;  Etherick  v.  Cowper,  Salk.  99.  The  plaintiff  is  not 
bound  to  take  the  assignment  though  tendered  by  the  Sheriff:  Rvx 
v.  Daw,  2  Salk.  608. 

1O32.  Where   the   plaintiff   does   not   take   an   assign-  Re-arrest 
ment  of  the  bond  within  five  days  after  default,  the  She-  °n  giving  fc 
riff  may  re-arrest  the  defendant  in  any  County  and  bring 
him  into  his  own  bailiwick  and  retain  him  in  custody  until 
he  has  given  and  obtained  the  allowance  of  security  in  the 
action  pursuant  to  the  order  for  arrest.     New. 

Where  security  in  the  action  has  not  been  put  in,  but  a  bail  bond 
has  been  given  to  the  Sheriff,  the  plaintiff  may  either  take  an  assign- 
ment of  the  bail  bond,  or  may  take  steps  to  get  a  return  to  the  order 
for  arrest.  The  Sheriff,  if  he  has  arrested  the  defendant,  must 
return  cepi  corpus  et  paratum  habeo;  and  if  he  is  in  actual  custody, 
he  should  so  state  in  his  return:  Sewell,  387.  Where  the  Sheriff 
returns  cepi  corpus,  and  thp  defendant  is  not  in  actual  custody,  in 
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Rules  case  security  in  the  action  is  not  put  in  and  allowed  as  required  by 
1033-1035.  Rules  1036-1043,  the  plaintiff  may  require  the  Sheriff  to  bring  in  the 
body:  Rule  1045.  If  the  Sheriff  on  such  proceedings  cannot  shew  that 
the  defendant  is  in  actual  custody,  or  cause  the  security  to  be  put 
in  by  defendant,  he  may  be  attached  for  not  obeying  the  order  to 
bring  in  the  body.  The  object  of  the  present  Rule  is  to  enable  the 
Sheriff  to  put  himself  in  a  position  to  bring  in  defendant's  body 
unless  he  gives  security  in  the  action. 

security        1O33.  Notwithstanding  such  default  the  defendant  may 

may  be 


given 
default 


after  at  any  time  before  judgment  in  an  action  brought  upon 
the  bail  bond  to  the  Sheriff,  or  before  the  expiration  of  any 
order  to  bring  in  the  body,  give  security  in  the  original  ac- 
tion pursuant  to  the  order  for  arrest.  See  Rules  1061, 
1064. 


When 
Sheriff 
may  be 
ordered  to 
bring  in 
the  body. 


See  Rule  T.  T.  1856,  73. 

The  Sheriff  may  be  ordered  to  bring  in  the  body  after  the  time  for 
putting  in  security  in  the  action  has  expired:  Pouchee  v.  Lieven,  4 
M.  &  S.  427;  Butchins  v.  Hird,  5  T.  R.  479;  Potter  v.  Marsden,  8 
East,  525.  But  the  order  cannot  issue  after  judgment  has  been 
recovered  against  the  Sheriff  for  an  escape,  nor  where  the  defendant 
has  been  released  by  order  of  the  plaintiffs:  Bortcick  v.  Walton,  2 
B.  &  Al.  623;  nor  where  the  plaintiff  has  taken  an  assignment  of  the 
bail  bond:  2  Saund.  60  b.,  provided  it  be  a  valid  one;  nor  where  he 
accepts  a  cognovit  or  other  security  from  the  defendant,  without  the 
privity  of  the  Sheriff:  Rex  v.  Sheriff  of  Surrey  in  Breicer  v.  Clarke,  1 
Taunt.  159;  Arch.  Pr.,  12th  ed.,  p.  812.  The  order  should  be  issued, 
and  served  promptly:  Rex  v.  Sheriff  of  Middlesex,  1  Dowl.  53.  The 
order  may  issue  on  prcecipe  without  motion:  see  Rule  885. 

Orders  to  bring  in  the  body  are  returnable  in  six  days:  Rule  885. 
Under  this  Rule  security  in  the  action  may  be  put  in  at  any  time 
before  the  expiration  of  the  six  days. 


ao«cmno0n      I®3'*-  A  plaintiff  shall  not  be  at  liberty  to  proceed  upon 
bail  bond,  the  bail  bond  to  the  Sheriff  pending  an  order  to  bring  in 
the  body  of  the  defendant.     Con.  Rule  1059. 

Taken  from  Rules  T.  T.  1856,  71. 

Action  to       1O«$5.  Where  an  action  is  brought  upon  the  bail  bond  to 
toedj£ject  the  Sheriff  the  Court  or  a  Judge  may,  upon  application  in 
courtnof    sllcn  action,  give  such  relief  to  the  plaintiff  and  defen- 
dant in  the  original  action  and  to  the  sureties  in  the  bail 
bond  as  may  be  just  and  reasonable,  and  the  order  made  on 
any  such  application  shall  have  the  effect  of  a  defeasance 
to  the  bail  bond.     See  4  Anne   c.  16,  s.  20. 

In  this  Rule  are  embodied  the  provisions  of  the  Act,  4  Anne,  c.  16, 
s.  20,  referred  to. 
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Rules 

,.     N       a  M         •        n          A     I'  1036>  103T' 

(iv)  Security  in  the  Action. 

1O36.  The  security  in  the  action  to  be  given  by  the  de- 
f  endant,  pursuant  to  the  order  for  arrest,  may  be  by  pay- 
ment  into.  Court  of  the  amount  mentioned  in  the  order,  or 
by  a  bond  to  the  plaintiff  by  the  defendant  and  two  suffi- 
cient sureties  (or  with  the  leave  of  the  Judge  or  officer 
who  allows  the  bond,  either  one  surety  or  more  than  two) 
or  with  the  plaintiff's  consent  by  any  other  form  of  secur- 
ity. New.  See  Eng.  Kule  1883,  o.  69,  r.  3. 

As  to  the  allowance  of  the  bond,  see  Rule  1040. 

Where  the  amount  is  large  a  Judge  miy  allow  several  persons  to          ^ 
become  sureties  in  different   amounts:  Anon.,   13  Price,   448;  Easter  tieg)  when 
v.  Edwards,  1  Dowl.  39.  allowed. 


1O87—  (1)  Where  the  security  is  given  by  bond, 
condition  thereof  shall  be  that  the  defendant  will  pay 
the  amount  by  any  judgment  in  the  action  adjudged  to 
be  recovered  or  directed  to  be  paid,  either  as  a  debt  or  for 
damages  or  costs,  or  will  render  himself  to  the  custody  of 
the  Sheriff  of  the  county  in  which  the  action  has  been 
commenced,  or  that  the  sureties  will  do  so  for  him.  New. 
See  Con.  Kule  1062,  and  Eng.  Kule  1883,  o.  69,  r.  3. 

(2)  The  bond  and  affidavits  of  execution  and  justifica-  Form  of^ 
tion  shall  be  according  to  Forms  200,  201  and  202. 
Based  on  R.  S.  O.  1877,  c.  50,  s.  40. 

Formerly  notwithstanding  the  condition  of  the  bond  to  satisfy  the 
costs  "  and  the  amount  by  any  judgment,  etc.,"  the  sureties  were 
not  liable  for  more  than  the  amount  for  which  security  was  directed 
to  be  given  by  the  order  for  arrest,  and  the  costs.  Thus,  where 
the  plaintiff  swore  to  a  cause  of  action  in  tort  for  $500,  but  security 
for  $300  only  was  ordered,  it  was  held,  notwithstanding  that  the 
plaintiff  subsequently  recovered  judgment  for  $400  damages  and 
$125.27  costs  in  the  action,  that  the  sureties  were  only  liable  to 
the  extent  of  $300  and  the  costs:  Baker  v.  Jackson,  9  Ont.  661;  and 
see  Lavng  v.  Sl'mgerland,  17  Ont.  392;  but  under  the  changes  effected 
by  the  present  consolidation  of  the  Rule#  the  sureties  would  be  now 
liable  for  the  full  amount  recovered,  but  not  exceeding  the  penalty 
of  their  bond:  Rule  1054. 

The  condition  of  the  bond  prescribed  by  this  Rule  is  only  appro- 
priate where  a  defendant  is  arrested  on  mesne  process;  where  he  is 
arrested  after  judgment  the  bond  required  is  prescribed  by  R.  S.  O. 
c.  80,  s.  15. 

As  to  number  of  sureties,  see  Rule  1036.  Formerly  where  the 
affidavit  was  insufficient  the  bail  might  justify  in  person:  Shave  v. 
Kpode,  2  M.  &  W.  42,  but  the  defendant  was  not  in  that  case 
entitled  to  the  costs  of  justification:  Stevens  v.  Miller,  16.,  368.  It 
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Rules  would  seem  probable  that  under  the  present  Rules  if  an  affidavit  of 
1038-1041.  justification  is  insufficient  the  sureties  cannot  justify  in  person:  see 
Rule  1040. 

The  affidavit  of  justification  cannot  be  sworn  before  the  defendant's 
solicitor  or  his  clerk,  or  partner:  Rule  522;  Koyle  v.  Wilcox,  2  O.  S.  113. 

Cross-examination  of  the  sureties  upon  their  affidavits  of  justifica- 
tion may  be  had  as  in  the  case  of  an  appeal  bond:  see  Rule  830  and 
notes. 

An  action  cannot  be  brought  by  the  plaintiff  on  the  bond  until  after 
the  return  of  non  est  inventus  to  a  writ  of  capias  ad  satisfacietidum:  see 
Rule  1053. 

not  to*  be  1O38.  A  person  who  has  been  indemnified  for  so  doing 
indemni-  by  the  solicitor  or  solicitors  concerned  for  the  defendant, 
fendant's  shalLnot  be  a  surety  in  such  bond.  See  Con.  Rule  1072. 

solicitor 

Taken  from  Rule  T.  T.  1856,  77. 


°ver 


Where  the  plaintiff's  claim  exceeds  $4,000,  it 
ufficient  f°r  eacn  surety  to  justify  in  $4,000 
beyond  the  amount  of  the  claim.     See  Con.  Rule  1079. 
Taken  from  Rule  T.  T.  1856,  84. 


The  bond  shall  be  filed  in  the  office  in  which 
the  action  was  commenced,  and  may  be  allowed  by  the  pro- 
per officer  in  such  office,  or  by  the  Local  Judge  or  Master 
upon  service,  upon  the  plaintiff  or  his  solicitor,  of  notice 
of  the  filing  of  the  bond  and  of  the  names  and  addresses  of 
the  sureties  thereto,  and  a  copy  of  an  appointment  from 
such  officer,  Local  Judge  or  Master  at  least  forty-eight 
hours  (unless  otherwise  directed  by  the  officer,  Judge  or 
Master)  before  the  time  named  in  the  appointment.  New. 

If  the  security  is  not  allowed  the  defendant  must  get  further  time 
to  put  in  security,  otherwise  the  plaintiff  may  take  an  assignment 
from  the  Sheriff  of  the  bail  bond,  if  any,  and  commence  an  action 
thereon,  or  proceed  against  the  Sheriff  as  mentioned  in  the  note  to 
Rule  1032.  As  to  persons  disqualified  from  being  sureties:  see  Rule 
1038. 

security  by  1O41  __  (1)  Where  security  is  desired  to  be  given  by 
fotocfourt.  payment  of  money  into  Court  the  same  may  be  paid  in 
under  this  Rule  without  an  order,  and  shall  stand  as 
security  to  the  plaintiff  that  the  defendant  ^  will  pay  the 
amount  by  the  judgment  in  the  action  adjudged  to  be 
recovered  or  directed  to  be  paid  either  as  a  debt  or  for 
damages  or  costs,  or  will  render  himself  to  the  custody  of 
the  Sheriff  of  the  county,  in  which  the  action  has  been  com- 
menced or  that  the  sureties  will  do  so  for  him.  See  55 
V.  c.  15,  s.  3. 
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(2)  After  the  payment  of  money  into  Court,  a  bond, 
or  other  security  in  Kule  1036  mentioned,  may  be  substi- 
tuted therefor  and  the  money  paid  in  shall  be  repaid,  upon 
the  production  of  a  certificate  of  the  allowance  of  the  bond 
or  other  security  signed  by  the  officer  allowing  the  same, 
or  by  the  plaintiff's  solicitor.  See  56  V.  c.  5,  s.  13. 

A  suitor  desiring  to  pay  money  into  Court  under  this  Rule  must 
proceed  in  the  manner  laid  down  in  Rules  405-410.  In  the  prcecipe 
for  the  direction  to  the  bank  to  receive  the  money,  it  should  be  stated 
that  the  money  is  required  to  be  paid  into  Court  under  this  Rule. 


1042.  The  money  t>aid  in  and  the  security,  and 
proceedings  thereon,  shall  be  subject  to  the  order  and  con-  security 
trol  of  the  Court  or  a  Judge.     [New.     Taken  from  Eng. 

K.  1883,  o.  69,  r.  4.1 

1043.  The  delivery  of  a  certificate  of  the  Accountant  Discharge 
of  the  payment  of  the  money  into  Court,  or  of  a  certificate  dant  on 
of  the  allowance  of  the  bond  or  other  security,  signed  by  curuy.86" 
the  officer  allowing  the  same,  or  by  the  plaintiff  or  his 
solicitor,    to   the    Sheriff   or   other   officer    executing    the 
order   for  arrest,   shall  entitle  the   defendant   to   be  dis- 
charged out  of  custody.      [New.     See  Eng.  Kules  1883,  o. 

69,  r.  6.] 

(v)  Delivery  of  Statement  of  Claim. 

1044.  Where  a  defendant  is  taken  or  detained  in  cus-  Time  for 
tody  under  an  order  for  arrest  in  default  of  giving  security,  statement' 
the  plaintiff,  if  he  has  not  already  delivered  his  statement  of  claim. 
of  claim,  shall  deliver  the  same  within  one  month  after   /£ 

the  arrest,  or  within  the  time  specified  in  Kule  243, 
whichever  shall  be  the  earlier  date,  otherwise  the  defendant 
shall,  unless  further  time  is  given  to  the  plaintiff  by  the 
Court  or  a  Judge,  be  entitled  to  be  discharged  from  cus- 
tody. See  Con.  Kule  1052. 

Taken  from  Rule  of  T.  T.  1856,  100;  R.  S.  O.  1877,  c.  50,  s.  37. 

The  month  mentioned  in  this  Rule  is  a  calendar  month:  see  R  S  O 
c.  1,  s.  8  (15);  Rule  5. 

The  object  of  this  Rule  is  to  hasten  proceedings  against  prisoners- 

Glenn  v   Box,  3  U.  C.  Q.  B.  183:  Tyson  y.  McLean,  IP.  R.  83»f  Bam- 

berg  -  v.  Salomon,  3  U.  C.  L.  J.  69;  Olennie  v.  Ross,  3  P.  R    289-  10 

C.  L   J.  105.     If  the  defendant  be  out  on  bail  the  Rule  does  'not 

>ply:    Gtenn   v.    Box,    supra.      Where   the   statement   of   claim   was 

slivered  2  days  after  the  month  had  expired,  and  the  defendant 

moved   for  his  discharge,    an  order  was  made  extending  the  time 
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Attach- 
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disobe-r 
dience. 


Rules          under  Rule  353,  and  validating  the  statement  of  claim  for  all  pur- 
1045,  1046.  poses,   on  terms  as  to  speedy  trial  and  payment  of  costs:  Winch  v. 

Travtes,  18  P.   R.  102. 

The  pendency  of  proceedings  to  set  aside  the  capias  and  arrest  was 

held   to   be   no   excuse   for   not   declaring   within   the  time  limited: 

Houtaling  v.  Cuttle,  6  P.  R.  251. 

(vi)  Orders  to  Bring  in  the  Body. 

1045.  —  (1)  Where,  on  the  expiration  of  an  order  to 
return  an  order  for  arrest,  the  Sheriff,  or  other  officer  hav- 
ing  the  return  of  such  order,  returns  cepi  corpus  thereon, 
an   order  may  thereupon  issue,  requiring   the   Sheriff  or 
other  officer,  within  six  days  after  service  of  the  order, 
*°  krin£  *ne  defendant  into  Court,  by  bringing  in  the  body 
or  by  causing  security  in  the  action  to  be  given  ;  and  if  the 
Sheriff  or  other  officer  does  not  duly  obey  the  order,  an 
attachment  may  be  granted  for  disobedience  of  the  order. 
Con.  Eule  1058. 

Taken  from  Rule  T.  T.  1856,  74. 

The  order  to  bring  in  the  body  can  only  be  issued  where,  after 
a  return  of  cepi  corpus,  the  defendant  is  at  large,  and  security  in 
the  action  has  rot  been  duly  put  in  and  allowed  as  required  by 
Rules  1036-1043:  see  Sewell,  415;  and  it  cannot  be  issued  until 
the  time  for  putting  in  and  perfecting  the  security  in  the  action  has 
expired:  Ib. 

sheriff  bo-       (^)  Where  a  Sheriff  before  his  going  out  of  office,  makes 
fore  going   an  arrest,  and  takes  security  under  the  order  for  arrest  and 
office;  or-   makes  a  return  of  cepi  corpus,  the  order  shall  and  mayr 
fn  body?ng  within  the  time  allowed  by  law,  be  directed  to  him,  not- 
withstanding he  may  be  out  of  office  before  the  order  is. 
issued.     Con.  Eule  911. 
Taken  from  Rule  T.  T.  1856,  s.  105. 

Orders  to  bring  in  the  body  are  to  be  made  returnable  in  six  days: 
Rule  885. 

The  concluding  clause  of  Rule  1045  (1),  as  to  the  issue  of  an  attach- 
ment against  the  Sheriff,  or  other  officer,  must  be  read  in  connection 
with  Rule  855;  under  that  Rule  an  attachment  cannot  issue  in  any 
case  without  an  order  therefor,  to  be  applied  for  on  notice  to  the 
party  against  whom  it  is  to  be  issued:  Jupp  \.  Cooper,  5  C.  P.  D.  26. 
The  order  to  bring  in  the  body  is  obtainable  on  prwcipe  as  against  a 
Sheriff:  see  Rule  885;  but  where  the  order  is  required  against  one 
who  has  ceased  to  be  Sheriff,  it  is  possible  that  Rule  885  would  not 
apply,  and  that  the  order  must  be  obtained  on  motion. 

1046.  An  order  shall  not  be  drawn  up  for  setting  aside 
an  attachment  regularly  obtained  against  a  Sheriff  for  not 
bringing  in  the  body,   or  for  staying  proceedings  regu- 
larly commenced  on  the  assignment  of  any  bail  bond,  un- 
less the  application  for  the  order,  if  made  on  the  part  of 
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the  original  defendant,  be  grounded  on  an  affidavit 

merits,  or  if  made  on  the  part  of  the  Sheriff,  or  a  surety,  pr 

or  any  officer  of  the  Sheriff,  be  grounded  on  an  affidavit  ing8  *°  ,be 

•'  Till  lounaed  on 

shewing  that  the  application  is  really  and  truly  made  on  affidavit  of 
the  part  of  the  Sheriff,  or  surety,  or  officer  of  the  Sheriff, 
as  the  case  may  be,  at  his  or  their  own  expense,  and  for 
his  or  their  indemnity  only,  and  without  collusion  with 
the  original  defendant.     Con.  Rule  1060. 

Taken  from  Rule  T.  T.  1856,  72. 

Security  by  bond  must  not  only  be  put  in,  but  be  allowed,  before 
the  Court  will  stay  proceedings  on  the  bail  bond  to  the  Sheriff: 
Gould  v.  Birmingham,  3  O.  S.  298.  Where  the  plaintiff  had  delayed 
for  three  years  to  proceed  against  the  bail  to  the  Sheriff  to  compel 
them  to  cause  security  in  the  action  to  be  put  in,  proceedings  on  the 
bail  bond  were  stayed  after  judgment  and  execution,  on  payment  of 
costs:  Young  v.  Shore,  2  O.  S.  314. 

Where  sureties  rely  on  the  performance  of  their  undertaking  they 
must  plead  it,  they  cannot  apply  summarily  to  stay  proceedings  in 
such  a  case:  Mitchell  v.  Noble,  1  C.  L.  Ch.  284;  and  see  Blackman  v. 
O'Gorman,  5  U.  C.  L.  J.  161. 

Where  sureties  surrendered  their  principal  and  gave  due  notice 
within  eight  days  after  the  return  of  process  on  the  security,  and  the 
plaintiffs,  nevertheless,  proceeded  to  judgment,  proceedings  were 
stayed  without  requiring  payment  of  costs  up  to  the  notice:  Wright 
v.  Tucker,  6  U.  C.  Q.  B.  24;  see  Rule  1055. 

(vii)  Application  to  be  Discharged  from  Custody. 

1O4T.  A  person  arrested  upon  an  order  for  arrest  may  Defendant 
apply  to  the  Court  or  a  Judge    for  an  order  that  he  be  ™Yjudgey 
discharged  out  of  custody  ;  and  the  Court  or  Judge,  sub-  charged" 
ject  to  appeal,  may  make  such  order  thereon  as  may  seem  from  cus- 
just;  and  a  Judge  of  a  County  Court  making  an  order  for  °  ^'/f-v.  CJ   j> 
arrest,  whether  in  the  High  Court  or  in  his  own  Court, 
shall,  in  respect  to  such  order  and  the  arrest  made  there- 
upon, possess  all  the  powers  given  to  a  Judge  of  the  High  Power  of 
Court  under  this  Rule,  and  may  in  like  manner,  on  ap-   u  ge' 
plication  to  him,  order  the  defendant  to  be  discharged  out 
of  custody,  or  make  such  order  therein  as  to  him  seems 
just;  and  any  such  order  made  by  a  County  Court  Judge  court  may- 
may  be  discharged  or  varied  by  a  Divisional  Court.     Con.  Or8varyge 
Rule  1051.  ' 

Taken  from  R.  S.  O.  1877,  c.  50,  s.  36. 

This  Rule  does  not  apply  where  the  arrest  has  been  under  a  capias 
ad  satisfaciendum;  in  such  case  the  debtor  can  only  be  discharged 
under  R.  S.  O.  c.  81  :  Gossling  v.  McBride,  17  P.  R.  585. 

The  person  against  whom  an  order  for  arrest  has  issued  would 
seem  to  be  entitled  to  move  to  discharge  the  order  before  he  has 
been  arrested  under  it,  as  well  as  after:  see  Lewis  v.  Lewis,  68  L.  T. 
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Rule  1047.  198;  but  after  an  arrest  it  was  held  that  there  is  no  jurisdiction  to 
set  aside  an  order  for  arrest  under  Rule  358,  but  that  the  defendant's 
remedy  is  to  apply  under  Rule  1047  to  be  discharged  out  of  custody: 
Jury  v.  Jury,  16  P.  R.  375. 

A  Judge  of  a  County  Court  who  has  made  an  order  for  arrest 
in  an  action  in  the  High  Court,  under  R.  S.  O.  c.  80,  s.  1,  has 
power  under  this  Rule  to  entertain  an  application  to  discharge  the 
defendant  from  arrest. 

Under  the  concluding  words  of  this  Rule  an  appeal  lies  to  a  Divi- 
sional Court  of  the  High  Court  from  any  order  made  under  this  Rule 
by  a  County  Judge  in  a  County  Court  action:  Elliott  v.  McCuaig,  13 
P.  R.  416;  McVeqin  v.  Ridlcr,  17  P.  R.  353.  No  further  appeal  lies 
to  the  Court  of  Appeal,  either  with  or  without  leave:  Ib. 

Where  the  application  under  this  Rule  is  made  to  a  Judge  upon 
materials  not  laid  before  the  Judge  who  made  the  order  for  arrest, 
the  application  should  in  general  be  to  discharge  the  defendant  out 
of  custody,  or  for  the  bond  or  other  security  to  be  given  up  to  be 
cancelled,  as  the  case  may  require.  But  where  the  application  is 
based  on  the  alleged  insufficiency  of  the  affidavits  on  which  the  order 
Applica-  to  arrest  was  granted  (e.g.,  that  the  affidavit  discloses  no  sufficient 
tion  to  set  cause  of  action,  or  does  not  shew  facts  which  should  have  satisfied 
er  the  Judge  that  the  defendant  was  about  to  quit  Ontario),  then  the 
application  may  be  in  addition  to  set  aside  the  order,  but  in  such 
case  it  would  seem  that  the  application  should  be  made  to  a  Divi- 
sional Court  as  it  is  in  the  nature  of  an  appeal  from  the  Judge  who 
granted  the  order:  see  Darner  v.  Busby,  5  P.  R.  356,  et  seq.;  Diamond 
v.  CartKrigJit,  22  C.  P.  494;  Robertson  v.  Coulton,  9  P.  R.  16;  Scaur  \. 
Coffcv,  15  P.  R.  112;  Jury  v.  Jury,  16  P.  R.  375;  Cartwriglit  v.  Hinds. 
3  Out.  384;  Gilbert  v.  Stiles,  13  P.  R.  121;  and  see  Palmer  v.  Rodycrs. 
6  TJ.  C.  L.  J.  188;  and  where  the  application  is  based  upon  the 
insufficiency  of  the  material  on  which  the  order  for  arrest  was 
granted,  as  distinguished  from  a  motion  to  discharge  the  prisoner 
from  custody  on  the  merits,  no  new  material  can  be  used:  Ib. 

Applica-  But  the  application  for  discharge  under  Rule  1047,  when  made  on 
tion  to  be  new  materials,  is  not  an  appeal,  but  a  substantive  application,  on 
fromcus-  which  the  Judge  to  whom  it  is  made  has  a  very  large  discretion: 
tody.  Toothe  v.  Frederic!;,  14  P.  R.  287,  and  where  the  defendant  is  dis- 

charged and  an  appeal  is  had  from  the  order,  if  the  appellate  Court 
has  any  doubt  as  to  the  proper  result  of  the  evidence,  it  should 
lean  in  favour  of  personal  liberty:  Ib.  To  justify  the  defendant's 
detention  in  custody  there  must  be  not  only  the  intention  to  quit, 
Ontario,  but  also  the  intent  thereby  to  defraud  creditors.  If  a  debtor 
resident  in  Ontario  is  about  to  withdraw  permanently  from  the  juris- 
diction, that,  unexplained  by  him,  raises  a  presumption  of  intent  to 
defraud  his  creditors,  and  is  sufficient  to  warrant  his  arrest:  Robertson 
v.  Coulton,  9  P.  R.  16;  Coffey  v.  Scane,  22  Ont.  App.  271;  and  o 
fortiori  if  he  makes  no  provision  for  payment  of  his  creditors:  Van- 
sickle  v.  Boyd,  14  P.  R.  469.  The  circumstances  attending  defend- 
ant's departure,  such  as  its  publicity,  and  other  circumstances,  Scane 
v.  Coffey,  15  P.  R.  112;  or  the  fact  of  his  having  made  an  assignment 
for  the  benefit  of  his  creditors:  Rogers  v.  Knoicles,  14  P.  R.  290.  were 
held  to  be  sufficient  to  negative  an  intent  to  defraud;  but  see  Coffeu 
v.  Scane,  25  Ont.  32;  22  Ont.  App.  269,  271-2;  McVeain  v.  Ridlcr.  17 
P.  R.  353.  In  Toothe  v.  Frederick,  14  P.  R.  287,  it  was  held  that 
where  the  defendant  had  no  means,  and  was  leaving  Ontario  merely 
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to  better  his  condition,  he  could  not  be  said  to  be  leaving  with  intent  Rule  1047. 
to  defraud  creditors:  but  see  Coffey  v.  Scane,  25  Ont.  at  p.  32,  and  Mc- 
Veain  v.  Ridler,  17  P.  R.  353,  in  which  Toothe  v.  Frederick  was  said  to 
have  been  overruled  by  Coffey  v.  Scone,  22  Ont.  App.  269. 

Usually  on  an  application  to  a  Judge  to  discharge  a  defendant, 
the  Judge  will  not,  when  the  affidavits  upon  which  the  order  for 
arrest  was  made,  are  prima  facie  sufficient,  discharge  the  defendant 
on  affidavits  being  filed  negativing  his  intention  to  leave  Ontario: 
McGuffln  v.  Cline,  4  P.  R.  134;  see  also  Meyer  Rubber  Co.  v.  Rich 
and  Robinson,  14  P.  R.  243;  nor  on  the  ground  that  the  plaintiff's 
cause  of  action  was  not  sufficiently  shewn:  Robertson  v.  Coulton,  9 
P.  R.  16;  Terry  v.  Comstock,  6  U.  C.  L.  J.  235;  Bank  of  Montreal  v. 
Campbell,  2  C.  L.  J.  18;  Jones  v.  Gres«,  25  U  C.  Q.  B.  594;  Delisle  v. 
DeGh-and,  3  P.  R.  105;  Coffey  v.  Scane,  25  Ont.  22;  22  Ont.  App.  269; 
but  see  Brown  v.  Riddell,  13  C.  P.  457;  Toothe  v.  Frederick,  14  P.  R. 
287.  But  where  it  appears  that  the  defendant,  though  about  to  leave 
Ontario,  was  nevertheless,  on  grounds  disclosed  by  the  defendant, 
not  liable  to  arrest,  he  may  be  discharged:  see  Rule  1021,  note;  and 
where  the  plaintiff's  cause  of  action  was  denied  by  the  defendant, 
and  not  corroborated  by  the  plaintiff,  the  defendant  was  discharged: 
D'onegan  v.  Short,  12  P.  R.  589;  and  the  omission  to  swear  to  damages 
where  the  cause  of  action  is  tort,  also  entitles  a  defendant  to  his 
discharge:  Ib. 

Although  the  indorsement  on  the  writ  of  summons  claimed  a  lien 
on  land  of  the  defendant,  but  it  did  not  actually  appear  that  the 
defendant  had  any  lien,  and  defendant  did  not  by  his  affidavit  state 
that  he  owned  that  or  any  land,  it  was  held  that  this  did  not  consti- 
tute any  ground  for  discharging  him  from  arrest:  Vansickle  v.  Boyd, 
supra. 

Where  a  defendant  is  discharged  from  arrest  the  Court  may,  if  it 
Sees  fit.  impose  terms  that  no  action  shall  be  brought  by  him  as  a 
condition  of  giving  him  costs:  see  Wilson  v.  Smith,  9  Man.  R.  318; 
Adams  v.  Annett,  16  P.  R.  356. 

But  such  terms  will  not  be  imposed  on  him  unless  it  appears  that 
the  plaintiff  has  been  entirely  frank  in  the  evidence  he  has  brought 
before  the  Court:  Scane  v.  Coffey,  15  P.  R.  112;  and  see  Spencer  v. 
•Cowan,  32  C.  L.  J.  782  (B.C.). 

The  order  for  arrest  will  not  be  set  aside  for  irregularity  in  the  irregular- 
affidavit,  after  the  prisoner  has  escaped:  Reefer  v.  Merrill,  Tay.  490.  ities. 
Where  the  affidavit  to  hold  to  bail  was   made  while  the  defendant 
was  in  the  United  States,  and  was  left  here  to  be  used  in  case  he 
should  come  over,  the  arrest  was  set  aside:   Cozens  v.  Ritchie,  Dra. 
167. 

Where  in  the  affidavit  on  which  the  order  was  granted,  the  words 
"  intent  to  defeat  "  were  used,  instead  of  "  intent  to  defraud,"  it  was 
held  to  be  no  ground  for  setting  aside  the  arrest:  Laing  v.  Slinoerland, 
12  P.  R.  366. 

Where  an  objection  to  the  affidavit  to  hold  to  bail  is  relied  on,  if 
it  be  a  mere  irregularity  the  objection  must  be  specified  in  the  notice 
of  motion  as  required  by  Rule  362;  the  misnomer  of  the  deponent's 
surname  in  the  commencement  of  the  affidavit  is  only  an  irregularity 
Vansickle  v.  Boyd,  14  P.  R.  469. 

An  application  to  set  aside  the  order  for  arrest  on  the  ground  that 
the  affidavit  was  insufficient  in  law,  will  not  be  entertained  after 
security  in  the  action  has  been  put  in,  and  judgment  obtained: 
Runciman  v.  Armstrong,  2  C.  L.  J.  165. 
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Rules  Putting  in  security  in  the  action  is  a  waiver  of  technical  objec- 

1048,  1049.  tions  to  the  order  for  arrest,  but  it  does  not  amount  to  a  waiver 

Waiver.       of  objections  not  of  a  technical  nature:  McGujfln  v.  Cline,  supra;  and 

see  Racey  v.  Carman,  3  U.  C.  L.  J.  204;  sed  vide,  Ross  v.  Balfour,  5 

O.  S.  683;  Bowers  v.  Flower,  3  P.  R.  62;  but  an  undertaking  to  pnt 

in  security  in  due  course  of  law  is  not  a  waiver  of  an  objection  to 

the  affidavit:  Glass  v.  Baby,  1  P.  R.  274. 


dant. 


Bail  may 
surrender 
his  princi- 
pal to  the 
Sheriff  of 
any  Couu 
ty,  etc.. 


*.  Where  the  defendant  is  described  in  the  order 
for  arrest,  or  affidavit  therefor,  by  initials,  or  by  wrong 
name,  or  without  a '  Christian  name,  the  defendant  shall 
not  for  that  cause  be  discharged  out  of  custody,  or  the 
security  be  delivered  up  to  be  cancelled  on  motion  for 
that  purpose.  See  Con.  Rule  1054. 

Taken  from  Rule  T.  T.  1856,  66. 

Formerly  a  defendant  arrested,  if  summoned  by  a  wrong  name 
might  still  be  discharged,  and  have  the  bail  bond  delivered  up  to  be 
cancelled,  unless  the  plaintiff  could  shew  that  he  had  exercised  dili- 
gence to  ascertain  the  right  name:  Ladbrook  v.  Phillips,  1  H.  &  W. 
109;  RO'Ssett  v.  Hartley,  7  A.  &  E.  522;  and  in  determining  the  ques- 
tion whether  due  diligence  had  been  used,  the  Court  would  consider 
all  the  circumstances:  see  Hicks  v.  Marreco,  1  C.  &  M.  84;  Finch  v. 
Cocken,  2  C.  M.  &  R.  196;  Lyon  v.  Walls,  2  M.  &  Sc.  393;  Lindsay  v. 
Wells,  3  Bing.  N.  C.  777;  but  the  present  Rule  omits  the  clause  in  the 
former  Rule  1054  (taken  from  Rule  T.  T.  1856,  66),  under  which 
those  decisions  were  arrived  at,  and  the  mere  misnomer  of  a  de- 
fendant would  probably  under  this  Rule  be  held  to  be  no  ground  for 
his  discharge,  even  though  the  plaintiff  failed  to  shew  due  diligence 
to  ascertain  his  right  name.  The  fact  that  the  affidavits  to  hold  to 
bail  are  not  entitled  in  any  Court  is  no  ground  for  setting  aside  the 
order  thereon:  Ellerby  v.  Walton,  2  P.  R.  147;  Molloy  v.  Shaw,  5  P.  R. 
250;  and  see  Darner  v.  Busby,  5  P.  R.  356. 

(viii)  Surrender  by  Sureties. 

1O4O.  The  sureties  may  at  any  time  surrender  thcii 
principal  to  the  Sheriff  of  the  county,  in  which  the  princi- 
pal is  resident  or  found,  and  the  Sheriff  shall  receive  the 
principal  into  his  custody  and  give  the  sureties  a  certificate 
under  his  hand  and  seal  of  office  of  the  surrender,  for 
which  certificate  the  Sheriff  shall  be  entitled  to  the  sum 
of  one  dollar,  and  any  Judge  of  the  Court  in  which  the  ac- 
tion is  pending,  upon  proof  of  due  notice  to  the  plaintiff 
or  his  solicitor  of  the  surrender,  and  upon  production  of 
the  Sheriff's  certificate  thereof,  shall  order  the  security  to 
be  cancelled,  and  thereupon  the  sureties  shall  be  dis- 
charged. See  Con.  Rule  1064. 

Taken  from  R.  S.  O.  1877,  c.  50,  s.  42. 

It  is  only  where  a  bond  by  way  of  security  in  the  action  has  been 
given  that  the  sureties  thereto  can  render  their  principal.     Bull  to- 
the  Sheriff  cannot  render  their  principal,   they  can   only  discharge 
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themselves  by  having  security  in  the  action  put  in  and  allowed:  or  Rule  1060. 
by  such  security  being  put  in  and  the  principal  thereupon  rendered. 
Where  the  defendant  himself  fails  to  put  in  security  in  the  action, 
the  bail  to  the  Sheriff  may  put  it  in,  and  may  render  their  principal: 
see  Arch.  Pr.,  12th  ed.,  872;  and  this  may  also  be  done  by  the 
Sheriff,  or  Sheriff's  officer,  and  perhaps  by  the  defendant's  solicitor 
in  discharge  of  any  undertaking  he  may  have  given.  And  the 
render  may  be  made  after  the  Sheriff  has  been  ordered  "  to  bring  in 
the  body,"  and  after  an  assignment  of  the  bail  bond  and  proceedings 
commenced  thereon:  Ib.  If,  however,  the  plaintiff  proceeds  against 
the  Sheriff  the  render  should  in  general  be  made  before  the  expiration 
of  the  order  to  bring  in  the  body:  Arch.  Pr.,  12th  ed.,  814.  In  such 
cases  formerly,  bail  could  render  without  justifying,  and  it  is 
presumed  that  they  may  now  render  before  having  their  bond 
allowed:  see  Arch.  Pr.,  861.  The  sureties  may  render  their  principal 
ex  debito  justitla;  at  any  time  pending  the  action,  or,  after  judgment, 
at  any  time  before  the  return  of  the  ca.  sa.  The  Court  also  as  a 
matter  of  favour  has  allowed  the  sureties  a  further  time  after  the 
return  of  the  ca.  sa.  to  render  their  principal,  subject  to  the  limita- 
tions prescribed  by  Rule  1055.  If  the  sureties  do  not  render  their 
principal  within  the  time  allowed  by  the  latter  Rule  their  right  to 
render  him  is  gone.  As  to  enlarging  time  for  rendering:  see  Arch. 
Pr.,  llth  ed.,  8G3. 

It  was  formerly  held  that  the  bail  given  under  a  writ  of  ne  exeat 
had  no  power  to  surrender  their  principal  as  at  Common  Law,  and  an 
application  by  sureties  for  a  discharge  from  a  bond  and  for  repay- 
ment of  the  money  paid  to  the  Sheriff  as  collateral  security  was 
refused:  McDonald  v.  McDonald,  1  Chy.  Ch.  22;  the  money  deposited 
was  ordered  to  be  applied  in  payment  of  the  plaintiff's  claim: 
Richardson  v.  Richardson,  8  P.  R.  274;  Need'ham  v.  Needham,  29  Gr. 
117;  but  it  would  seem  to  be  the  intention  of  these  Rules  to  abolish 
this  distinction,  and  to  allow  the  surrender  of  the  principal,  whether 
the  cause  of  action  in  respect  of  which  the  defendant  has  been 
arrested  be  legal  or  equitable. 

Where  the  sureties  to  a  bond  render  their  principal,  an  order  to 
enter  an  exoiieretwr  on  the  bond  should  be  obtained;  until  the 
exoneretur  is  entered,  the  sureties  remain  liable  to  the  plaintiff  on  the 
bond:  Laing  v.  Slingerland,  17  Ont.  392. 

It  may  be  observed  that  according  to  the  terms  of  the  order  for 
arrest   (Form   No.   135)   the    sureties   are   required   to   undertake   to 
surrender  the  defendant  to  the  custody  of  the  Sheriff  of  the  coiir 
i  which  the  action  was  commenced;  but  under  Rule  1049    they  are 
thorized  to  surrender  their  principal  to  the  custody  of  the  Sheriff 
ie  county  in  which  their  principal  is  resident,  or  found 

1O5O.  Where  a  person  is  surrendered  by  his  sureties  to  Person 
the  bhenff  of  any  county,  other  than  that  in  which  he  SStSSi 
resided  or  carried  on  business  at  the  time,  such  person  shall  County 
be  entitled  to  be  transferred  to  the  gaol  of  his  own  county,  Stored 
on  prepaying  the  expenses  of  his  removal;  and  the  8he-S\BF 
rift  m  whose  bailiwick  he  was  arrested,  may,  if  he  is  satis- C08ts- 
c?     -^  jlie   factS'   transfer  nim  accordingly,   but  if  the 
bheriff  declines  to  act  without  an  order  of'  the  Court  or 
J.A — 75 
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Rule  1051  a  Judge,  such  an  order  may  be  made  on  the  application  of 
the  prisoner  and  notice  to  the  other  party.  See  Con. 
Eule  1066. 

Taken  from  R.  S.  O.  1877,  c.  50,  s.  44. 

(ix)  Capias  ad  Satis  faciendum,. 

issue  of  1O51.  "Where  a  defendant  has  been  arrested  and  has 
Has  ad  satis-  given  security  in  the  action,  pursuant  to  the  order  for 
faciendum.  ^YQ^Q?  is  imprisoned  or  detained  in  custody  in  default 
of  giving  security,  any  judgment  which  the  plaintiff  may 
obtain  in  the  action  may  be  enforced  by  writ  of  capias 
ad  satis  faciendum  without  any  order  therefor;  but  where 
the  defendant  is  so  imprisoned  or  retained  in  custody  the 
plaintiff  shall  issue  such  writ  of  capias  ad  satis  faciendum 
within  fourteen  days  after  he  has  become  entitled  to  enter 
final  judgment.  See  E.  S.  O.  c.  67,  s.  9,  and  Con.  Kule 
1053.' 

The  first  part  of  this  Rule  is  intended  to  apply  to  defendants  who 
are  imprisoned  for  failure  to  give  security  in  the  action.  The  last 
clause  applies  only  to  those  who  are  actually  in  custody. 

The  process  whereby  a  prisoner  in  actual  confinement  is  detained 
in  custody  in  execution  is  termed  "charging  in  execution":  Hesketh 
v.  Ward;  17  C.  P.  667.  This  is  effected  by  delivering  a  writ  of  co. 
so.  to  the  Sheriff.  Where  the  defendant  is  in  custody  the  writ  must 
be  delivered  to  the  Sheriff  within  fourteen  days  after  the  time  the 
plaintiff  is  entitled  to  enter  judgment,  and  not  from  the  time  the 
judgment  is  actually  entered. 

Where  the  defendant  is  out  on  bail  before  judgment,  he  need  not 
be  "  charged  in  execution,"  within  the  time  mentioned  in  this  Rule: 
see  Torrance  v.  Holden,  10  U.  C.  L.  J.  298. 

Where  a  defendant  is  arrested  under  an  order  pending  action,  and, 
before  judgme'nt,  gives  security  in  the  action,  and  after  judgment 
and  co.  so.  for  fixing  the  liability  of  the  sureties  returned  non  est 
inventus,  is  rendered  to  the  Sheriff's  custody  by  his  sureties,  in  their 
own  discharge,  such  prisoner  is  still  held  under  the  mesne  process, 
and  is  not  charged  in  execution:  HeisTceth  v.  Ward,  supra. 

Where  the  defendant  is  not  a  prisoner  at  the  time  of  the  trial,  but 
is  rendered,  or  renders  himself  in  discharge  of  his  sureties  before 
judgment,  see  Brash  v.  Latta,  5  II.  C.  L.  J.  225;  Curry  v.  Turner,  3 
P.  R.  144.  Where  the  defendant  is  rendered  by  his  sureties  after 
judgment  and  notice  thereof  given  to  the  plaintiff,  see  Torrance  v. 
Holden,  10  U.  C.  L.  J.  322. 

The  writ  of  co.  ««.  to  fix  the  liability  of  sureties  must  be  returnable 
on  a  day  certain,  and  not  immediately  after  execution:  Rute  1052; 
Proctor  v.  McKenzie,  11  Ont.  App.  486. 

Where  a  defendant  is  ordered  to  be  discharged  because  plaintiff 
has  not  charged  him  in  execution  in  due  time,  he  cannot  be  there- 
after arrested  on  the  same  judgment:  Burn  v.  Straight,  5  O.  S.  523; 
and  see  Wheatley  v.  Sharpe,  S  P.  R.  307;  Oolding  v.  Mavkie,  Ib.,  237.' 
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Where  a  defendant  is  arrested  under  a  ca.  sa.  he  can  only  be  dis-  Rules 
charged  under  the  provisions  of   The  Indigent  Debtors*  Act,  R.   S.  O.1052,  1053. 
c.  81;  Gossling  v.  McBrtde,  17  P.  R.  585. 

See  Rob.  &  Jos.  Digest,  3060. 

1O52 — (1)  A  writ  of  capias  ad  satisfaciendum  issued  writs  to  fix 

.   „    .          ,1       T    i  ••!•,  c   *i  j.'          i     n  liability  of 

for  the  purpose  of  fixing  the  liability  ol  the  sureties  shall  sureties. 
be  returnable  on  a  day  certain  to  be  named  therein  not 
later  than  fourteen  days  from  the  date  of  the  teste  of  the 
writ,  and  shall  be  delivered  to  the  Sheriff  of  the  county  in 
which  the  action  was  commenced  eight  clear  days  before 
the  return  day  so  named. 

(2)  The  sureties  shall  take  notice  of  the  delivery  of  the 
writ  as  aforesaid,  and  it  shall  not  be  necessary  for  the 
plaintiff  to  give  them  any  further  or  other  notice  thereof. 
New. 

Clause  (1)  is  in  furtherance  of  what  was  decided  in  Proctor  v. 
McKenzle,  11  Ont.  App.  486.  Before  proceedings  can  be  had  against 
the  sureties  a  writ  of  ca.  sa.  against  the  principal  must  be  issued: 
Arch.  Pr.,  12th  ed.,  885.  The  former  practice  in  regard  to  such  a  writ 
is  now  embodied  in  Rule  1053  (2).  The  defendant  need  not  be  arrest- 
ed under  it,  and  the  Sheriff  may  return  non  est  invents,  unless  the 
defendant  is  in  his  custody  at  the  time,  even  though  under  another 
writ,  in  which  case  he  must  return  that  fact.  The  issue  of  this  writ 
informs  the  sureties  of  the  kind  of  execution  the  plaintiff  intends  to 
adopt,  viz.,  against  the  person  of  the  defendant,  and  for  the  purpose 
of  so  notifying  the  sureties  the  writ  must  be  delivered  to  a  particular 
Sheriff,  viz.,  the  Sheriff  of  the  county  in  which  the  action  was  com- 
menced, where  its  delivery  operates  as  notice  to  the  sureties,  and  they 
are  bound  to  keep  themselves  informed  on  the  point.  The  writ  may 
be  delivered  immediately,  but  it  must  be  delivered  8  clear  days  before 
the  return  day,  which  gives  the  sureties  that  time  within  which  to 
render  their  principal.  Upon  a  return  of  non  est  inventus  an  action 
may  be  commenced  against  the  sureties  on  the  return  day  of  the 
ca.  sa.  or  afterwards:  Shivers  v.  Brooks,  8  T.  R.  628. 

1O53 (1)  An  action  shall  not  be  brought  upon  the  N°  action 

bond  or  other  security  given  in  action  pursuant  to  an  order  retifrifof 
for  arrest  until  after  the  return  of  a  writ  of  capias  adca-'a' 
satisfaciendum  for  the  purpose  of  fixing  the  liability  of 
the  sureties. 

The  action  may  be  commenced  on  the  return  day:  Shivers  v.  BrooTcs, 
o  T.  R.  628. 

(2)  To  ^ such  a  writ  the  Sheriff  may  return  non  est  in- 
ventus, without  taking  any  steps  to  arrest  the  defendant, 
unless  the  defendant  is  already  in,  or  is  rendered  into  his 
custody.  New. 

See  notes  to  Rule  1052. 
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Rules  1O54.  In  an  action  upon  the  bond,  the  sureties  shall 

1064.10156.       |     ^  ^i^  for  ^0  amount  recovered  by  the  plaintiff 

Limitation          •>  ..1-1111  •  -it  f 

of  liability  m  the  action  in  which  the  bond  was  given,  and  the  costs  oi 
>8'  suit,  not  exceeding  in  the  whole  the  amount  of  the  penalty 
in  the  bond.     See  Con.  Rule  1085. 
See  note  to  Rule  1037. 

when  1O55 — (1)  Subject  to  Rule  1049  where  the  plaintiff 

suedmay    brings  an  action  on  the  bond  or  other  security,  the  sureties 
thef/prin-  thereto  or  therein  shall  be  at  liberty  to  satisfy  the  bond 
cipai.         or  security  by  rendering  up  their  principal  to  the  custody 
of  the  Sheriff  of  the    county    in    which    the  action  was 
brought  at  any  time  within  eight  days  next  after  service 
of  the  writ  of  summons  upon  them,  but  not  at  any  later 
period;  and,  upon  notice  thereof  being  given  to  the  plain- 
tiff or  his  solicitor,  the  action  shall  be  stayed  and  the  plain- 
tiff shall  be  entitled  to  the  costs  of  the  action  up  to  the 
date  of  service  of  the  notice.     See  Con.  Rule  1084. 
Taken  from  Rule  T.  T.  1856,  88. 

(2)  Such  costs  may  be  taxed  upon  production  of  the 
notice  so  served  without  any  order  and  if  not  paid  within 
four  days  from  taxation  the  defendant  may,  without  an 
order,  sign  judgment  therefor.  New. 

Plaintiff  Where  after  due  notice  of  render,  plaintiff  proceeded  to  judgment, 
proceeding  the  proceedings  were  stayed,  and  the  costs  incurred  subsequent  to 
after  notice  notice;  disallowed:  Wright  v.  Tucker,  6  TJ.  C.  Q.  B.  24.  The  Court 
notentitled  wi^  n°t  interfere  to  stay  proceedings  where  the  render  is  made  after 
to  costs  the  time  limited  by  this  Rule:  Read  v.  Scoville,  16  U.  C.  Q.  B.  453. 
subse-  Where  there  is  doubt  as  to  the  validity  of  an  alleged  render  of  the 
Incurred,  principal,  a  Judge  in  Chambers  will  not  order  an  exonerctur,  but  will 

leave  the  bail  to  plead:  Blackman  v.   O' 'Gorman,  5  U.  C.   L.  J.  161; 

Potts  v.  Baird,  7  P,  R.  113, 
Where  the  action  is  brought  after  render  of  the  principal,  but  before 

an  exoneretur  has  been  entered,  the  action  may  be  stayed  on  terms: 

Laing  v.  Slingerl-and;   17  Ont.  392. 
After  the  return  day  of  the  order  for  arrest,  whore  security  in  the 

action  has  not  been  put  in,  and  where  bail  to  the  Sheriff  are  desirous 

of  rendering  their  principal,  security  in  the  action  must  be  put  in 

before  the  render  can  be  made:  Harrison  v.  Davies,  5  Burr.  2683. 

But  it  would  seem,  as  formerly,  that  a  render  may  be  made  without 

having  the  security  allowed,  as  the  security  is  only  put  in  for  the 

purpose  of  rendering:  see  notes  to  Rule  1049. 

(x)  Other  Writs  of  Execution. 

plaintiff  1O56.  The  party  at  whose  suit  a  judgment  debtor  has 
may  issue  been  taken  and  confined  in  execution,  may,  wherever  such 


other  writs 


debtor  has  been  admitted  to  bail,  under  the  provisions  of 


ABSCONDING   DEBTORS.  1189 

The  Act  respecting  Arrest  and  Imprisonment  for  Debt,  Rules 
obtain  or  enforce  any  writ  or  process  of  execution,  other  R  s  0    ' 
than  against  the  person  of  the  debtor,   notwithstanding  c.  so. 
that  the  debtor  has  been  taken  and  confined  in  execution, 
and  such  other  writ  or  process  of  execution  may  be  pro- 
ceeded with,  although  the  debtor  be  re-committed  to  close 
custody.    See  E.  S.  O.  1887,  c.  67,  s.  26. 

Formerly  if  a  party  was  taken  under  a  ca.  sa.,  no  other  writ  could 
be  executed  against  him  unless  he  died  in  execution,  escaped,  or  was 
rescued:  see  Arch.  Pr.,  4th  ed.,  p.  438.  The  present  Rule  only  varies 
that  practice  in  case  the  defendant  is  admitted  to  bail. 

1057.  In  matters  not  provided  for  by  the  preceding  Practice 
Rules  respecting  bailable  proceedings  the  practice  in   force  not  pro- 
at  the  time  of  the  passing  of  The  Ontario  Judicature  Act,  Vld( 
1881,  is  continued.     New. 

By  this  Rule  the  application  of  Rule  3  is  excluded. 

For  the  former  practice  in  bailable  proceedings:  see  Arch.  Pr.,  12th 
ed.,  pp.  727,  et  seq. 

2.  ABSCONDING  DEBTORS. 

1058.  Proceedings  by  way  of  attachment  against  an  ab-  Attaching 
sconding  debtor  under  The  Absconding  Debtors  Act  (x)  shall  or 

be  by  an  attaching  order  made  upon  motion  to  the  Court  or 
a  Judge  in  an  action  commenced  by  writ  of  summons.    No  SsT.'a'ee. 
writ  of  attachment  shall  be  issued,  but  the  order  shall  have 
the  same  effect  as  a  writ  of  attachment  formerly  had.  New. 
(x)  Now  R.  S.  O.  c.  79. 


1O5O.  The  attaching  order  shall  be  issued  in  duplicate 
and  shall  be  so  marked  on  its  face,  and  one  of  the  dupli- 
cates shall  be  delivered  to  the  Sheriff,  and  the  other  shall 
be  used  for  the  purpose  of  serving  the  defendant.  Con. 
Rule  1089. 

See  R.  S.  O.  1877,  c.  68,  s.  6. 
Sections  1,  2  and  3,  of  R.  S.  O.  c.  79,  are  as  follows: 

1.  If  a  person  resident  in  Ontario  indebted  to  any  other  who  to  be 
person,  departs  from  Ontario  with  intent  to  defraud  his  credi-  regarded 
tors,  and  at  the  time  of  his  so  departing  is  possessed  to  his  g^^^*" 
own  use  and  benefit,  of  any  real  or  personal  property,  credits  debtor. 
or  effects  therein,  not  exempt  by  law  from  seizure,  he  shall 
be  deemed   an  absconding   debtor,   and   his  property,   credits 
or  effects  aforesaid,  may  be  seized  and  taken  for  the  satis- 
fying  of   his    debts   by    an   order   of   attachment.    R.    S.    O. 
1887,  c.  66,  s.  1;  Con.  Rules  1897,  No.  1058. 
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Rule  1059. 


Proceed- 
ings upon 
affidavit 
that  the 
defendant 
has  ab- 
sconded, 
etc. 


Order  of 
attach- 
ment to 
issue. 


Proceed- 
ings in 
cases  with- 
in County 
Court  jur- 
isdiction, 


Affidavit. 


PHOCEDURE    TO   OBTAIN   WRIT   OF  ATTACHMENT. 

In  the  High  Court. 

2.  Upon  affidavit  made  by  a  plaintiff,  his  servant  or  agent 
that  a  person  so  departing  is  indebted  to  the  plaintiff  in  a 
sum  exceeding  $100,  and  stating  the  cause  of  action,  and  that 
the  deponent  has  good  reason  to  believe  and  does  verily  be- 
lieve that  the   person   has   departed   from   Ontario   and   has 
gone  to  (stating  some  place  to  which  the  absconding  debtor 
is  believed  to  have  fled,   or  that  the  deponent  is   unable  to 
obtain  any  information  as  to  what  place  he  has  fled  to),  with 
intent  to  defraud  the  plaintiff  of  his  just  dues,  or  to  avoid 
being  arrested  or  served  with  process,  and  was,  at  the  time 
of  his  so   departing,   possessed  of  real  or  personal  property, 
credits   or  effects,   not  exempt  by   law   from  seizure,   to  his 
own  use  and  benefit  in   Ontario,   and  upon  the  further  affi- 
davit of   two   other  persons,   that   they   are   well   acquainted 
with  the  debtor  mentioned  in  the  first  named  affidavit,   and 
have  good  reason  to  believe  and  do  believe  that  the  debtor 
has  departed  from  Ontario  with  intent  to  defraud  the  plain- 
tiff, or  to  avoid  being  arrested  or  served  ,with  process,  the 
High  Court,  or  a  Judge  thereof,  or  the  Judge  of  a  County 
Court,  may  make  an  order  in  the  High  Court  for  the  attach- 
ment of  the  property,  credits  and  effects  of  the  debtor,  and 
may  in  the  order  app_oint  the  time  for  the  defendant's  putting 
in  special  bail,  which  time  shall  be  regulated  by  the  distance 
from  Ontario  of  the  place   to  which   the  absconding  debtor 
is  supposed  to  have  fled,  having  due  regard  to  the  means  of 
and  necessary  time  for  postal  or  other  communication.     R. 
S.  O.  1887,  c.  66.  s.  2. 

[Special  bail  would  now  appear  to  be  in  the  form  of  security  pur- 
suant to  Rule*  1036  et  seq.;  see  Rule  1064]. 

In  County  Courts. 

3.  In  case  the  sum  claimed  is  within  the  jurisdiction  of  the 
County  Courts,  any  such  Court,  or  the  Judge  thereof,  may  in 
like  manner  make  an  order  of  attachment  in  that  Court,  and 
the   proceedings   thereon   shall   be  the  same   as   in   this   Act 
provided.    R.  S.  O.  1887,  c.  66,  s.  3. 

It  is  now  made  plain  by  these  sections  and  the  Rules,  that  the 
necessity  for  a  writ  of  attachment  is  abolished,  as  in  the  case  of  writs 
of  capias  ad  respondendum:  Rule  1021;  writs  of  replevin:  Rule  1067; 
wrrits  of  mandamus:  Rule  1080;  wrrits  of  injunction:  Rule  1094;  writs 
of  prohibition:  Rule  1100;  writs  of  certiorari:  Rule  1101;  and  for  the 
special  form  of  action  commenced  by  a  writ  of  attachment,  interlo- 
cutory proceedings  in  an  ordinary  action  are  substituted,  by  which 
the  property  of  an  absconding  debtor  may  be  taken  and  applied  in 
payment  of  his  debts:  see  formerly  the  observations  of  Maclennan, 
J.A.,  Bank  of  Hamilton  v.  Aitken,  20  Ont.  App.  at  p.  626. 

Affidavit  for  Attachment. — The  order  for  an  attachment  is 
obtained  on  motion  ex  parte,  supported  by  an  affidavit  to  be  made  by 
the  plaintiff,  his  servant  or  agent,  shewing  that  the  defendant  was 
resident  in  Ontario,  that  he  is  indebted  to  the  plaintiff  in  a  sum 
exceeding  $100,  and  stating  the  cause  of  action,  and  that  the  deponent 
has  good  reason  to  believe  and  does  verily  believe  that  the  defendant 
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has  departed  from  Ontario  and  has  gone  to  (stating*  some  place  to  Rule  1059. 
which  the  absconding  debtor  is  believed-  to  have  fled,  or  that  the  deponent 
is  unable  to  obtain  any  information  as  to  what  place  he  has  fled  to), 
with  intent  to  defraud  the  plaintiff  of  his  just  dues  (or  to  avoid 
being  arrested  or  served  with  process),  and  was  at  the  time  of  his 
so  departing,  possessed  of  real  or  personal  property,  credits  or  effects, 
not  exempt  by  law  from  seizure,  to  his  own  use  and  benefit  in 
Ontario:  Hart  v.  Ruttan,  23  C.  P.  613. 

There  must  be  the  further  affidavits  of  two  other  credible  persons 
that  they  are  well  acquainted  with  the  debtor  mentioned  in  the  first 
named  affidavit,  and  have  good  reason  to  believe,  and  do  believe, 
that  the  debtor  has  departed  from  Ontario  with  intent  to  defraud  the 
plaintiff,  or  to  avoid  being  arrested  or  served  with  process. 

The  forfeiture  of  a  recognizance  to  appear  constitutes  a  debt  for 
which  an  attachment  may  issue:  Regina  v.  Stewart,  8  P.  R.  297. 

The  debt  which  the  plaintiff  claims,  must  be  actually  due  and  pay- 
able; where  the  period  of  credit  had  not  expired  it  was  held  that  the 
plaintiff  was  not  entitled  to  sue  out  a  writ  of  attachment  therefor: 
Kyle  v.  Barnes,  10  P.  R.  20. 

The  same  particularity  in  stating  the  cause  of  action  is  not  required 
as  was  formerly  required  in  an  affidavit  to  hold  to  bail  where  no 
order  of  a  Judge  was  required,  nor  the  same  particularity  as  is  re- 
quired where  personal  liberty  is  involved:  Bank  of  Hamilton  v.  Baine 
(2),  12  P.  R.  439. 

Formerly  affidavits  upon  which  the  order  was  granted  not  styled  in 
any  Court,  although  sworn  before  a  Commissioner  for  taking  affi- 
davits in  the  Q.  B.,  who  appended  to  his  signature  the  words  "A  Com- 
missioner in  B.  R.,  etc.,"  were  held  to  be  sufficient:  Scott  v.  Mitchell, 
8  P.  R.  518,  following  Ellerby  v.  Walton,  2  P.  R.  147;  and  not  follow- 
ing Hart  v.  R-uttan,  supra;  and  see  Wakefleld  v.  Bruce,  5  P.  R.  77;  but 
now  that  the  application  for  the  order  is  to  be  made  in  an  action  com- 
menced in  the  usual  way,  it  would  seem  to  be  proper  that  the  affida- 
vits should  be  styled  in  the  action.  Where  the  defendant  has  left 
the  jurisdiction  it  will  be  necessary  to  obtain  leave  to  issue  the  writ: 
see  notes  to  Rules  162  et  seq. 

A  statement  that  the  defendant  was  indebted  to  the  plaintiffs  in 
the  amount  of  certain  promissory  notes  described,  shewing  them  to 
be  overdue  and  held  by  the  plaintiffs,  and  that  defendant  had  de- 
parted, etc.,  with  intent  to  defraud  plaintiffs,  was  held  sufficient: 
Wakefleld  v.  Bruce,  5  P.  R.  77.  It  is  not  necessary  that  the  plaintiff 
should  swear  that  the  debtor  was  residing  in  this  Province,  if  that 
fact  be  sworn  to  by  other  persons:  Ib.  It  is  sufficient  to  shew  that 
the  debtor  intended  to  defraud  the  plaintiff,  without  shewing 
intention  to  defraud  creditors  generally:  Jb. 

An  affidavit  made  by  a  County  Crown  Attorney  proving  a  debt 
due  to  the  Crown  by  an  absconding  debtor  was  held  sufficient: 
Regina  v.  Stewart,  8  P.  R.  297.  On  a  motion  to  set  aside  the  writ, 
it  was  held  that  any  defect  in  the  affidavits  on  which  the  order 
for  the  writ  was  granted,  might  be  supplied  by  the  affidavits  filed 
in  answer  to  the  motion:  76.  Where  a  defendant  had  by  his  soli- 
citor accepted  service  of  the  writ  with  knowledge  of  certain  alleged 
irregularities,  and  neglected  moving  against  the  writ  until  after  the 
time  for  pleading  had  expired,  he  was  held  to  have  waived  the 
objection:  Jb. 


1192 


CONSOLIDATED   RULES. 


Motion  for 
order. 


Rule  1059.  A  defendant  whose  family  resided  in  the  United  States,  but  who 
for  several  months  was  in  the  Province  purchasing  horses  for  the 
United  States  Army  and  contracting  debts  therefor  with  the  declared 
intention  of  moving  permanently  into  Canada,  was  held  to  be  suffi- 
ciently a  resident  within  Ontario,  to  be  within  the  Act:  Higgins  v. 
Brady,  10  U.  C.  L.  J.  268.  Where  the  deponents  reside  far  from 
the  debtor,  the  grounds  of  their  belief  should  be  set  out:  Bank  of 
Upper  Canada,  v.  Spafford,  2  O.  S.  373;  and  see  Rule  518.  Where  the 
affidavit  stated  that  the  defendant  "  has  left  the  Province  or  is 
concealed  within  the  same  "  it  was  held  sufficient:  Totten  v.  Fletcher, 
T.  T.  2  &  3  Viet.;  Har.  &  Jos.  Dig.  3.  The  affidavits  must  shew 
that  the  defendant  is,  or  was,  a  resident  of  Ontario:  Biggins  v. 
Brady,  10  U.  O.  L.  J.  208.  It  is  not  sufficient  to  describe  the  debtor 
as  "  lately  doing  business "  in  Ontario,  nor  to  describe  him  as 
having  "  departed  from  Canada  ":  16. 

A  claim  for  unliquidated  damages  is  not  one  upon  which  an  order 
for  attachment  can  be  obtained:  see  Clark  v.  AsJifleld,  E.  T.,  7  W. 
4;  Har.  &  Jos.  Dig.  4194. 

Application  for  Order,  to  whom  to  be  made. — The  application 
for  the  order  may  be  made  to  a  Judge  of  the  High  Court,  or  to  the 
Master  in  Chambers,  or  any  of  the  Local  Judges,  or  Masters  having 
jurisdiction  in  Chambers  under  Rules  42,  45,  49.  Where  the  order  has 
been  granted  by  a  Judge  of  a  County  Court,  it  has  been  held  that  he 
has  no  jurisdiction  to  entertain  an  application  by  the  defendant  to  set 
it  aside:  Disher  v.  Disher,  12  P.  R.  518,  but  perhaps  in  this  case  it  was 
not  sufficiently  taken  into  account  that  the  jurisdiction  of  a  County 
Court  Judge  in  actions  in  the  High  Court  is  not  limited  by  the 
provisions  of  the  Statiite:  R.  S.  O.  c.  79,  s.  2;  and  that  he  has 
now  a  general  jurisdiction  in  Chambers  in  actions  in  the  High  Court 
under  the  Rules,  over  and  above  that  conferred  by  the  Statute:  see 
J.  A.  s.  185;  and  Rules  45-47.  Where  the  amount  claimed  is  within 
the  jurisdiction  of  the  County  Court  the  application  may  be  made 
to  and  the  order  may  be  issued  out  of  that  Court:  R.  S.  O.  c.  79,  s.  3. 

Successive  applications  may  be  made  for  an  order  for  attachment 
to  successive  Judges  upon  the  same  material,  and  an  order  granted 
by  any  one  of  them  will  be  as  valid  as  if  it  had  been  made  by  the 
first  on'e,  but  on  each  subsequent  application  on  the  same  or  different 
material,  the  Judge  should  be  notified  of  every  previous  application, 
though  this  is  more  as  a  matter  of  propriety  than  a  legal  right, 
and  the  omission  to  do  so  would  not  be  a  ground  for  setting  aside 
the  order:  Bank  of  Hamilton  v.  Baine  (2),  12  P.  R.  439. 

Form  of  Order.— The  Statute  (see  R.  S.  O.  c.  79,  s.  2),  enacts 
that  the  order  is  to  appoint  the  time  for  the  defendant's  putting  in 
special  bail  (i.e.,  security  in  the  action:  see  Rule  1064),  which  time 
is  to  be  regulated  by  the  distance  from  Ontario  of  the  place  to  which 
the  absconding  debtor  is  supposed  to  have  fled,  having  due  regard  to 
the  means  of  and  the  necessary  time  for  postal  or  other  communi- 
cation. 

It  was  formerly  held  to  be  unnecessary  for  the  order  for  the  writ 
to  state  the  amount  for  which  special  bail  is  to  be  put  in:  Regina 
v.  Stewart,  8  P.  R.  297.  The  sum  should,  however,  now  be  named 
in  the  order  of  attachment,  and  the  amount  sworn  to  on  the  affi- 
davits on  which  the  order  is  obtained  is  the  amount  for  which  security 
must  be  put  in:  7&.  at  p.  300,  and  see  Rule  1064. 


Form  of 
order. 
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The  Rules  give  no  form  of  order  of  attachment.    The  following  Rule  1059. 
form  is  therefore  suggested,  based  upon  the  form  of  the  writ  pre- 
scribed by  R.  S.  O.  1887,  c.  68,  s.  4. 

Form  of  Order  of  Attachment. 
IN  THE  HIGH  COURT  OF  JUSTICE. 

(Name  of  Judge  or  Officer)  Date.  Date. 

In  Chambers. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant. 

Upon  the  application  of  the  above-named  plaintiff,  and  upon  hearing 
read  the  writ  of  summons  and  the  affidavits  of,  etc.,  and  upon 
hearing  the  solicitor  for  the  applicant. 

(1)  It  is  ordered  th«t  the  Sheriff  of  the  County  of  , 
etc.,  do  attach,  seize  and  safely  keep  all  the  real  and  personal  pro- 
perty,  credits   and   effects,   together   with    all   evidences   of   title   or 
debts,    books   of   account,   vouchers   and    papers    belonging   thereto, 
of  C.   D.,  to  secure  and  satisfy  the  plaintiff  A.   B.  a   certain   d«bt 
(or  demand)  of  $                 (the  sum  sworn  to),  with  his  costs  of  action, 
and  to  satisfy  the  debt  and  demand  of  such  other  creditors  of  the 
said  C.  D.  as  shall  duly  place  Orders  of  Attachment  in  the  hands  of 
said  Sheriff  or  otherwise  lawfully  notify  him  of  their  claim,  and  duly 
prosecute  the  same. 

(2)  And  it  is  further  ordered  that  the  said  C.  D.,  do  within 
days  after  the  service  of  this  order  on  him,  inclusive  of  the  day 
of  such  service,  cause  security  in  this  action  to  be  put  in  for  him 
in  the  sum  of 

(3)  And  the  said  C.  D.,  is  hereby  required  to  take  notice  that  his 
real  and  personal  property,  credits  and  effects  in  Ontario,  have  been 
hereby  ordered  to  be  attached  at  the  -suit  of  the  said  A.  B.,  and  that 
in  default  of  his  putting  in  security  as  aforesaid,  the  said  Sheriff 
may  sell  the  property  so  attached: 

(3)  And  it  is  further  ordered  that  the  said  Sheriff,  as  soon  as  he 
has  executed  this  order,  do  return  the  same  with  the  inventory  and 
appraisement  of  what  he  has  attached  thereunder. 
See  B.  S.  O.  1887,  c.  66,  Sched. 
As  to  the  duration  of  the  order,  see  Rule  1060. 

Effect  of  Attachment.— The  placing  of  the  order  of  attachment 

m  the  Sheriff's  hands  does  cot  of  itself  bind  the  goods  of  the  debtor, 

here   must  be  a  levy  made  thereunder:  Potter  v.    Carroll,  9   C.   P. 

;   neither  does  the  order    bind  the   debtor's   lands    until   actual 

jeizure:  Eingsmill  v.  Warrener,  13  U.  C.  Q.  B.  18;  Robinson  v.  Bergin, 

0  i».  K.   127.    Where  there  had  been   no   seizure  under  the   order 

n  after  a  ft.  fa.  had  been  placed  in  the  Sheriff's  hands,  the  latter 

was  formerly  entitled  to  priority:  Ib.     Since  The  Creditors'  Relief  Act 

1  s.   18  of  The  Absconding  Debtors  Act,  however,  there  will  be  no 

ich   priority.     Formerly    where   proceedings    under    The   Absconding 

tors  Act  were  taken  prior  to  the  delivery  of  an  execution  to  the 

M,  /  -KWa*        °  ^at  T1lG  Creditors'  R<M«f  Act  did  not  apply;  but 

AbscoJi       XT    °Vhe    Pr°Perty    attached    took    place    under    Th« 

thp£  <t ??  ?        7    ACt'   Snd  ereditors  had  to   recover  execution  for 

8  Ont    745  m  °          tO  particiPate  in  th^  proceeds:  Macfle  v.  Pearson, 
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Rules  The  Sheriff  may  sell  perishable  goods  attached,  provided  the  plain- 

1060,1061.  tiff  first  gives  security:  see  R.  S.  O.  c.  79,  ss.  5,  6.  Other  chattel 
property  is  retained  by  the  Sheriff  until  an  execution  is  placed  in 
his  hands  under  which  it  may  be  sold,  unless  an  order  for  its  sale 
is  previously  obtained  under,  76.,  sec.  10,  and  unless  the  Sheriff  is  re- 
quired to  restore  the  property  to  the  debtor  on  security  being 
given  and  allowed:  see  Rule  1065;  or  on  the  attaching  orde*  being 
set  aside. 

Distribu-  By  R.  S.  O.  c.  79,  s.  18,  it  is  provided  that  "  in  case  the  property 
ceeds  f  pr°"  and  effects  of  the  absconding  debtor  are  insufficient  to  satisfy  the 
executions  and  other  claims  certified,  none  shall  be  allowed  to  share. 
unless  their  proceedings  under  this  Act  (i.e.,  The  Absconding  Debtors 
Act),  or  The  Creditors'  Reliof  Act,  or  the  provisions  of  The  Division 
Courts  Act  respecting  absconding  debtors  were  commenced  within  six 
months  from  the  date  of  the  first  order  of  attachment."  By  the 
following  s.  19,  it  is  also  provided  that  "  the  Court  or  a  Judge  may 
delay  the  distribution  in  order  to  give  reasonable  time  for  the  ob- 
taining of  judgment,  or  allowance  of  claim,  by  persons  who  have 
commenced  proceedings  in  due  time  against  the  absconding  debtor." 
The  probable  effect  of  these  provisions  is  that  it  is  not  necessary 
for  other  creditors  to  proceed  by  attachment,  but  that  where  any  ex- 
ecution is  in  the  Sheriff's  hands,  it  will  suffice  for  other  creditors 
to  obtain  executions  or  certificates  under  The  Creditors'  Relief  Act, 
and  that  to  that  extent  the  decision  in  Macfte  v.  Pearson,  supra,  may 
now  be  considered  to  be  superseded:  see  Re  Moore  v.  Wallace,  13  P. 
R.  201. 

The  Sheriff  should  make  his  entry  under  sec.  4  of  The  Credi- 
tors' Relief  Act,  forthwith  after  any  final  order  for  distribution, 
not  at  the  expiration  of  6  months-  from  the  date  of  the  issue  of 
the  first  order  of  attachment;  and  a  creditor  in  order  to  share  must 
prove  his  claim  within  30  days  from  the  order  for  distribution  (even 
though  the  Sheriff  wrongly  makes  the  actual  entry  later),  or  obtain 
an  order  for  further  time  under  sec.  19:  Alell  v.  Nicol,  26  C.  L.  J. 
561.  The  first  attaching  creditor  is  entitled  to  priority  as  against 
other  creditors  for  his  costs  of  issuing  the  attachment  and  the 
Sheriff's  fees  for  executing  it,  and  also  the  costs  of  obtaining  an 
order  to  sell  the  property:  Darling  v.  Smith,  10  P.  R.  360;  and  see 
R.  S.  O.  c.  79,  s.  10  (3)  ;  Huglies  v.  Field,  9  P.  R.  127. 

After  an  attaching  order  has  been  made,  an  order  may  be  made 
directing  third  persons  such  as  the  solicitors  of  the  debtor  to  deliver 
to  the  Sheriff  property  of  the  debtor  which  may  be  in  their  hands: 
Buntin  v.  'Williams,  16  P.  R.  43. 

Upon  service  of  the  writ  and  order,  the  plaintiff  may  proceed  in 
the  action  to  obtain  judgment  as  in  an  ordinary  action,  subject 
to  the  provisions  of  Rule  1062. 

Date.  1O6O.  The  attaching  order  shall  be  dated  on  the  day  on 

which  it  is  made,  and  shall  remain  in  force  as  long  as  the 
writ  of  summons  is  in  force.     Con.  Rule  1090. 
The  writ  of  summons  remains  in  force  for  12  months:  Rule  132. 


The  plaintiff  may,  at  any  time  within  six  months 
in  six         from  the  date  of  the  original  order  of  attachment,  upon 
;hs>      application  to  the  proper  officer,  obtain  one  or  more  certi- 
fied copy  or  copies  of  the  attaching  order,  which  may 
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be   delivered   to   any  Sheriff  other   than   the   Sheriff   to  fj|ies1063 
whom  the  original  order  was  delivered,  for  the  purpose 
of  attaching  the  property,  credits,  or  effects  of  the  defen- 
dant in  aid  of  the  original  order.     Con.  Rule  1091. 

Taken  from  R.  S.  O.  1877,  c.  68,  s.  7. 

Six  months  was  mentioned  in  R.  S.  O.  1877,  c.  68,  s.  7,  because 
that  was  the  duration  of  the  writ  of  attachment.  It  would  have 
been  more  consistent  with  Rule  1060  to  have  limited  twelve  months 
instead  of  six  months  in  the  above  Rule. 

1062.  Before   the   plaintiff   shall  be   entitled   to   sign  Plaintiff  to 
judgment   by  default  he  shall  file   an  affidavit,   proving  claim, 
the  amount  of  the  debt  and  damages  claimed  by  him  in 

such  action,  after  giving  credit  for  all  payments  and  claims 
which  might  be  set  off  or  lawfully  claimed  by  the  debtor 
at  the  time  of  making  the  affidavit.  Con.  Rule  1093. 

This  Rule  supersedes  R.  S.  O.  1887,  c.  66,  s.  9. 

Proof  of  the  debtor's  signature  to  a  note,  without  proof  of  the 
plaintiffs  being  the  payees,  was  considered  sufficient  proof  of  the 
debt:  Appleton  v.  Buyer,  4  U.  C.  Q.  B.  247. 

1063.  The  Court  or  Judge  may,  either  before  or  after  Defendant 
final  judgment,  permit  the  defendant  to  put  in  security 

in  the  action  and  defend  the  action,  in  the  same  man- 
ner, and  subject  to  the  same  rules  and  discretion,  as  on 
a   like   application   in   an   ordinary   action.      Con.    Rule 
1094,  amended. 
This  Rule  supersedes  R.  S.  O.  1887,  c.  66,  s.  10. 

The  security  required  to  be  put  in  is  the  same  as  is  required  where 
a  defendant  is  arrested  on  mesne  process:  see  Rule  1037  and  notes, 
and  Rule  1064. 

Formerly  when  a  defendant  entered  an  appearance,  instead  of 
putting  in  special  bail  as  required  by  the  writ,  it  was  held  to  be 
a  useless  proceeding:  Regina  v.  Stewart,  8  P.  R.  297;  the  only  way 
in  which  the  defendant  could  entitle  himself  to  defend  the  action 
being  by  putting  in  special  bail:  Off  ay  v.  Off  ay,  26  U.  C.  Q.  B.  363. 
Under  the  present  Rules,  however,  the  defendant  may  appear  and 
defend  the  action  in  the  same  way  as  in  any  other  action,  and  secur- 
ity is  only  required  to  be  put  in  to  enable  him  to  obtain  the  return 
of  his  property  under  Rule  1065. 

Formerly,  another  attaching  creditor  of  the  absconding  debtor 
might  appear  at  the  trial  of  the  plaintiff's  claim  and  cross-examine 
the  plaintiff's  witnesses,  and  address  the  jury  against  the  plaintiff: 
Lavis  v.  Baker,  13  C.  P.  506;  and  such  other  creditor  might  also  move 
for  a  new  trial  of  the  plaintiff's  action,  upon  affidavits  shewing 
fraud  and  collusion  between  the  plaintiff  and  the  defendant:  /&. 

The  validity  of  a  judgment  might  formerly  have  been  attacked, 
and  may  still  be  attacked,  by  another  creditor  of  the  debtor  in  an 
independent  proceeding:  McDonald  v.  Boice,  12  Gr.  48;  and  formerly 
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Rules  also  by  an  interlocutory  application  in  the  action,  in  which  the  im- 
1064-1066.  peached  judgment  was  recovered:  Bank  of  Montreal  v.  BurnJiam,  1 
TJ.  C.  Q.  B.  131;  White  v.  Lord,  13  C.  P.  289;  see  also  Sevan  v.  Wheat, 
14  C.  P.  51;  Diclcson  v.  McMahon:  76.  521.  See  R.  S.  O.  1877,  c.  68, 
s.  21;  but  this  section  was  repealed  by  46  Viet.  c.  6,  s.  4,  (O),  and 
no  similar  enactment  made,  so  that  it  would  seem  that  a  third  partj 
cannot  now  intervene  by  such  an  interlocutory  application. 

The  Master  in  Chambers  has  no  jurisdiction  to  set  aside  a  judg- 
ment entered  pursuant  to  the  finding  of  a  County  Court  Judge  upon 
a  reference,  at  the  instance  of  another  creditor  who  wishes  to  be 
let  in  to  defend:  Wills  v.  Carroll,  10  P.  R.  142. 

howuputin.  1O64.  The  security  (whether  given  within  the  time 
limited  by  the  order,  or  within  such  time  as  the  Court 
or  a  Judge  directs),  shall  be  given  and  allowed  in  like 
manner  as  if  the  defendant  had  been  arrested  for  the 
amount  sworn  to  on  obtaining  the  attachment.  Con.  Rule 
1095,  amended. 

This  Rule  supersedes  E.  S.  O.  1887,  c.  66,  s.  11. 

bereteurned  1O65-  Upon  the  defendant's  giving  and  obtaining  the 
allowance  of  security,  all  his  property,  credits  and  effects 
attached  in  the  action  (excepting  any  Avhich  may  have 
been  disposed  of  as  perishable,  and  then  the  net  proceeds 
of  the  goods  so  disposed  of),  shall  be  restored  and  paid 
to  him,  unless  there  be  some  other  lawful  ground  for  the 
Sheriff  to  withhold  or  detain  the  same.  Con.  Kule  1096. 
This  Rule  supersedes  R.  S.  O.  1887,  c.  66,  s.  12. 

costs  in         1O66.  If  at  any  time  before  the  execution  issues  it  ap- 

case  debtor  .  •'  ,          ,     -        , 

was  not  an  pears,  upon  motion,  that  the  defendant  was  not  an  ab- 
debtor.dmg  sconding  debtor  at  the  time  of  obtaining  the  attaching 
order,  he  shall  recover  his  costs  of  defence,  to  be  deducted 
from  the  amount  of  the  plaintiff's  claim  or  judgment;  and 
the  plaintiff  shall  be  entitled  only  to  judgment  or  execu- 
tion or  the  excess,  if  any  ;  and  if  the  taxed  costs  of 
the  defendant  are  greater  than  the  amount  of  the  plain- 
tiff's claim  or  judgment,  the  defendant  shall  be  entitlec 
to  an  order  for  payment  of  the  excess  forthwith.  Con. 
Rule  1097. 

This  Rule  supersedes  R.  S.  O.  1887,  c.  66,  s.  19. 

The  intent  with  which  the  debtor  left  the  Province  can  be  tried  or 

affidavit  on  an  application  to  set  aside  the  attachment:  Jackson  \. 

Randall,  6  P.  R.   165. 

Where  property  had  been  sold  under  the  attachment,  the  Cour 
on   setting  it   aside,   ordered   the    Sheriff  to   pay   over  the   moneys 
realized  to   the   defendant,    and   directed   that   no   action   should 
brought  for  anything  done  under  the  attachment:  Hart  v.  Rutta* 
23  C.  P.  613. 
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Rule  1067, 

3.  EEPLEVIN. 

The  action  of  replevin  was  originally  the  form  of  action  for  the 
recovery  of  goods  wrongfully  taken  out  of  the  possession  of  a  per- 
son under  a  distress;  but  early  in  the  history  of  Upper  Canadian 
Law  the  form  of  action  was  extended  to  other  cases  in  which  the 
goods  sought  to  be  recovered  had  not  been  distrained  or  taken  out  of 
the  plaintiff's  possession,  but  were  merely  wrongfully  detained  by  the 
defendant.  An  action  of  detinue  might  result  in  the  return  of  the 
goods,  but  was  also  for  damages  for  the  unlawfully  taking  or  detain- 
ing of  goods,  and  the  value  of  the  goods  might  be  recovered.  TJie. 
object  of  an  action  of  replevin  wns  to  obtain  the  goods  in  the  first 
phjge.  and  therefore  this  remedy  was  extended,  so  as  to  be  employed 
in  cases  in  which  the  obtaining  of  the  goods  was  the  important 
matter. 

C.  S.  U.  C.  c.  29,  s.  1,  and  R.  S.  O.  1877,  c.  53,  s.  2,  provided  that 
an  action  of  replevin  might  be  brought: 

(1)  Where  personal  property  has  been  wrongfully  distrained  under 
the  circumstances  in  which  by  the  law  of  England  at  the  date  of 
the    Con.    Stat.    U.    C.    (viz.,    5th    Dec.,    1859),    replevin   might    be 
brought. 

(2)  Where  trespass,  or  trover,  would  lie  for  the  wrongful  taking 
or  detaining  of  personal  property. 

This  is  in  effect  the  present  law  as  embodied  in  R.  S.  O.  c.  66,  ss. 
2  and  3,  which  are  as  follows: — 

2.  Where  goods,  chattels,  deeds,  bonds,  debentures,  promis-When 
sory  notes,  bills  of  exchange,  books  of  account,  papers,  writ- 

•  iii  ••  i  t*f  " 

mgs,  valuable  securities  or  other  personal  property  or  effects  vied, 
have  been  wrongfully  distrained  under  circumstances  in 
which  by  the  law  of  England,  on  the  5th  day  of  December, 
1859,  replevin  might  have  been  made,  the  person  complaining 
of  such  distress  as  unlawful  may  bring  an  action  of  replevin, 
or  where  such  goods,  chattels,  property  or  effects  have  been 
otherwise  wrongfully  taken  or  detained,  the  owner  or  other 
person  capable  of  maintaining  an  action  for  damages  therefor 
may  bring  an  action  of  replevin  for  the  recovery  of  the  goods, 
chattels,  property  or  effects,  and  for  the  recovery  of  the  dam- 
ages sustained  by  reason  of  the  unlawful  caption  and  deten- 
tion, or  of  the  unlawful  detention,  in  like  manner  as  actions 
are  brought  and  maintained  by  persons  complaining  of  unlaw- 
ful distresses.  R.  S.  O.  1887,  c.  55,  s.  2. 

3.  No  party  to  an  action  or  proceeding,  in  any  Court,  shall  ^°°g| 
replevy  or  take  out  of  the  custody  of  the  Sheriff,  Bailiff,  or  to  ^e 
other  officer,  any  personal  property  seized  by  him  under  pro-  replevied 
cess  against  such  party.    R.  S.  O.  1887,  c.  55,  s.  3.  by  »•»»•. 

Under  section  2,  replevin  will  lie  in  Ontario  though  there  has  been 
no  wrongful  taking,  but  a  detention  only  is  complained  of:  Deal  v. 
Potter,  26  U.  C.  Q.  B.  578,  and  though  both  a  wrongful  taking  and 
a  detention  are  alleged,  for  every  detention  is  a  new  taking:  76. 

Replevin  may  be  brought  on  an  improper  distress  for  school  rates:  Cases  of 
Applcgarth  v.  OraTtam,  7  C.  P.  171;  and  see  Halpin  v.  Calder,  26  C.  p.  Distress. 
501;  Askew  v.  Manning,   38  U.   C.    Q.   B.   345;   or  for  other  taxes, 
8 organ  t  v.   City  of  Toronto,  ~\2  C.  P.  185. 
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Rule  1067.  Where  a  distress  is  properly  made  for  some  taxes,  and  also  for 
other  sums  not  properly  collectable,  it  would  seem  that  replevin 
will  not  lie  until  what  is  properly  due  has  been  paid:  Corbett  v. 
Johnston,  11  C.  P.  317:  Goods  improperly  pledged  or  sold,  by  a  per- 
son having  no  right  thereto,  may  be  replevied  by  the  owner:  Bush 
v.  Fry,  15  Ont.  122.  Formerly,  goods  seized  under  an  attachment 
from  a  Division  Court  might  have  been  replevied  by  a  third  party 
claiming  them  as  his  own:  Arnold  v.  Higgins,  11  U.  C.  Q.  B.  191; 
but  the  proper  remedy  of  the  claimant  is  now  to  proceed  under  R. 
S.  O.  c.  GO,  ss.  277  et  seq.:  but  see  Reid  v.  McDonald,  26  C.  P.  147. 


Goods  in 

eustodia 

legis. 


As  being  in  the  custody  of  the  law  the  following  have  been  held  to 
be  not  repleviable: — A  vessel  in  the  hands  of  a  collector  of  customs, 
seized  for  breach  of  revenue  laws:  Scott  v.  McRae,  3  P.  R.  16;  goods 
in  the  hands  of  an  official  assignee  in  insolvency:  Barclay  v.  Sutton, 

7  P.  R.  14;  and  see  the  question  as  to  how  far  goods  seized  under 
execution  or  attachment  are  protected  from  the  remedy  by  replevin 
discussed  in  Jameson  v.  Kerr,  6  P.  R.  3. 

Replevin  will  not  lie  against  a  pound-keeper:  Ibbottson  v.  Henry, 

8  Ont.  625. 

Goods  in         in  replevin  against  one  person  goods  cannot  be  taken  out  of  the 
of* third011   Peaceable  possession  of  another  without  notice  or  demand:  O.  W.  Ry. 
person.        Co.  v.  McEtcan,  28  U.  C.  Q.  B.  528;  Stoeser  v.  Springer,  7  Ont.  App. 
497;  Hoorigaw  v.  Driscoll,  8  P.  R.  184. 

Plaintiffs  in  possession  of  certain  timber  limits  were  held  entitled 
to  maintain  replevin  against  a  wrong-doer  in  respect  of  saw-logs  cut 
on  the  limits,  though  by  reason  of  an  infirmity  in  the  license  they 
might  have  no  title  as  against  the  Crown:  Gilmour  v.  Buck,  24  C. 
P.  187. 

Under  the  terms  of  the  C.  S.  U.  C.  c.  29,  s.  1,  it  was  formerly  held 
that  where  there  was  not  sufficient  evidence  to  constitute  a  con- 
version of  the  goods  by  defendant,  so  as  to  support  an  action  of 
trover,  replevin  would  not  lie:  Smalley  v.  Gallagher,  26  C.  P.  531; 
but  the  old  learning  on  the  subject  of  conversion  is  not  imported  into 
the  system  introduced  by  the  Jud.  Act:  Stimson  v.  Block,  11  Ont.  96. 
R.  S.  O.  c.  66,  s.  2,  provides  for  redress  where  goods  are  wrongfully 
taken  or  detained,  in  favour  of  the  person  capable  of  maintaining  an 
action  for  damages  therefor,  and  in  such  cases  the  question  is, 
whether  there  has  been  such  an  unauthorized  dealing  with  the 
plaintiff's  property  as  has  caused  him  damage;  and,  if  so,  to  what 
extent  he  has  sustained  damage:  Stimson  v.  Block,  supra. 

An  equitable  title  to  goods  will  now  be  sufficient  to  support  an 
action  for  the  replevy  thereof:  Carter  v.  Long,  26  S.  C.  R.  430. 


Order  of 
replevin. 


1O6T.  Where  a  person  is  entitled  to  replevy  property  lie 
may  obtain  an  order  therefor  in  an  action  commenced 
by  writ  of  summons.  Con.  Rule  1098. 

The  order  issued,  of  wh4ch  a  form  is  given  in  the  Appendix  Form 
133,  contains  what  was  formerly  contained  in  a  writ  of  replevin. 

The  original  J.  A.  Rule  respecting  the  commencement  of  actions, 
did  not  apply  to  actions  of  replevin,  so  that  a  writ  of  replevin,  de- 
claration and  avowry  under  the  old  practice  were  necessary:  see 
Campan  v.  Lucas,  9  P.  R.  142;  Wallace  v.  Cowan,  /&.,  144.  An  action 
of  replevin  is  now,  however,  to  be  commenced  like  any  other  action, 
by  writ  of  summons,  and  the  return  of  the  goods  is  to  be  obtained 
by  order  under  Rule  1068,  after  the  action  is  so  commenced. 
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1O68. — (1)  An  order  of  replevin  may  be  obtained, 


When 
motion 


1.  On  motion  therefor  ?n  aij  affidavit  by  the  person  g°  order 
claiming  the  property,  or  some  other  person  shewing  the  re<*uired- 
facts  of  the  wrongful  taking  or  detention  compj|iined  of, 

value  and  description  of  the  property,  ancFthat  the 
person  claiming  it  is  the  owner  thereof,  or  is  lawfully 
entitled  to  the  possession  thereof  (as  the  case  may  be); 

2.  Or  on  nrazcipe  if  the  person  claiming  the  property,  On  P«««>. 
his  servant  or  agent,  makes  an  affidavit  stating, 

(a)  That  the  person   claiming  the   property   is   the^^vitto 
owner  or  lawfully  entitled  to  the  possession  order  on 
thereof   (describing    the   property); 

(&)  The  value  thereof  to  the  best  of  his  belief; 

(c)  That  the  property  was  wrongfully  taken  out  of 

the  possession  of  the  claimant,  or  fraudu- 
lentlv  got  out  of  his  possession  within  two 
months  next  before  making  of  the  affidavit; 

(d)  That  the  deponent  is  advised  and  believes  that  the 

claimant  is  entitled  to  the  order; 

(e)  And  that  there  is  good  reason  to  apprehend  that 

unless  the  order  is  issued  without  waiting 
for  a  motion,  the  delay  would  materially  pre- 
judice the  just  rights  of  the  claimant  in  re- 
spect to  the  property. 

3.  Or  on  j)r(j?r.ipe.  (in  case  the  property  was  distrained  order  may 
for  rent  or  damage  feasant),  if  the  person  claiming  the  lpmti™it 
property,  his  servant  or  agent,  makes  an  affidavit  stating,      ty  wai^SST 

(a)  That  the  person  claiming  the  property  is   the  renTor 
owner  or  is  lawfully  entitled  to  the  posses- 
sion  thereof  (describing:  the  property); 

(&)  The  value  thereof  to  the  best  of  his  belief; 

(c)  That  the  property  was  taken  under  colour  of  a 
distress  for  rent  or  damage  feasant; 

and  in  such  case  t.JiP.  ™v%  pj^n  state  that  the  defendant 
has  taken  and  unjustly  detains  the  property,  under  colour 
of  a  distress  for  rent  or  damage  feasant  (as  the  case 
may  be). 

(2)  Except  as  hereinbefore  mentioned  no  order  of  re- 
plevin shall  be  issued.     Con.  Rule  1099. 
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Rule  1069.      Taken  from  R.  S.  O.  1877,  c.  53,  s.  6. 

The  order  is  issued  on  prcecipe  (by  the  officer  in  whose  office  the 
action  is  commenced:  see  Rule  37),  in  cases  where  the  goods  have 
been  taken  out  of  the  plaintiff's  possession,  or  distrained  for  rent,  or 
damage  feasant.  A  special  application  is  necessary  under  clause  (1) 
in  other  cases. 

The  latter  application  is  made  in  Chambers  ex  parte  unless  the 
Judge  directs  notice  to  be  given:  Rule  1069. 

The  affidavit  for  a  prcecipe  order  is  to  be  by  the  person  claiming, 
the  property,  his  servant  or  agent.  An  affidavit  not  describing  the 
deponent  as  servant  or  agent,  but  using  the  words  "  now  acting  for 
the  said  (plaintiff)"  was  held  to  be  insufficient,  but  for  the  fact  that 
it  further  shewed  facts  from  which  the  agency  might  be  inferred: 
Arnold  v.  Hamilton,  1  P.  R.  263. 

The  affidavit  on  special  application  under  clause  (1)  may  be  by  any 
one  cognizant  of  the  facts  necessary  to  be  sworn  to. 

In  either  case  the  affidavit  must  be  sufficiently  explicit  to  enable 
the  Sheriff  to  identify  the  property:  Jones  v.  Cook,  2  P.  R.  396; 
Hoorigan  v.  Driscoll,  8  P.  R.  184;  and  the  description  must  be  inserted 
in  the  order:  Rule  1071. 

An  objection  that  there  was  in  fact  no  taking  or  detention  is  not  a 
ground  for  setting  aside  the  order;  that  is  one  of  the  questions  to  be 
determined  in  the  action:  Gilchrist  v.  Conger,  11  U.  C.  Q.  B.  197. 

An  order  will  not  be  granted  to  replevy  a  vessel  seized  for  breach 
of  the  revenue  laws:  Scott  v.  HcRae,  3  P.  R.  16;  neither  should  the 
order  be  issued  on  prcecipe  in  such  a  case:  7&. 

Before  taking  the  property  the  Sheriff  takes  a  bond  from  the  plair 
tiff  under  Rule  1072,  unless  otherwise  provided  by  the  order. 

Where  the  order  is  issued  on  prcecipe  the  Sheriff  takes  the  property 
under  it,  but  does  not  replevy  it  without  further  order  directing, 
him  to  do  so,  except  where  the  property  was  distrained  for  rent  or 
damage  feasant:  Rule  1076. 

Discre-         1OGO. — (1)  Where  a  motion  for  an  order  is  made,  the 
power  of     Court  or  Judge  may  proceed  on  the  ex  parte  applica- 
the  court   tiQn  of  the  plaintiff,  or  may  direct  notice  to  be  served  on 
wheu  an     the  defendant  to  shew  cause  why  the  order  should  not  issue ; 
tKm -EOT"  au  and  may,  in  either  case,  grant   or  refuse  the  order,   or 
made  ™      direct  the  Sheriff  to  take  a  bond  in  less  or  more  than  treble 
the  value  of  the  property,  or  may  direct  him,  in  addition 
to  taking  a  bond  pursuant  to  Rule  1072,  to  take  and  detain 
the  property  until  the  further  order  of  the  Court,  instead 
of  at  once  replevying  the  same  to  the  plaintiff;  or  may 
order  that  the  plaintiff  instead  of  giving  a  bond  be  at 
liberty  to  pay  into  Court  to  the  credit  of  the  action  such 
sum  as  may  be  proper  (to  be  named  in  the  order)  to  stand 
as  security  to  the  defendant  in  the  same  manner  and  to  the 
same  extent  as  any  bond  which  the  plaintiff  would  other- 
wise be  required  to  give  to  the  Sheriff;  or  may  impose  any 
terms  or  conditions  in  granting  the  order,  or  in  refusing. 
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the  same,  on  the  return  of  a  motion,  as  under  the  circum- 

•  /"N  T>        1  H   H   f\f\ 

stances  seems  just.     Con.  Rule  1100. 
Taken  from  R.  S.  O.  1877,  c.  53,  s.  7. 

(2)  Money  paid  into  Court  shall  remain  in  Court  as 
security  as  aforesaid  subject  to  further  order  by  the  Court 
or  a  Judge.  New. 

1OTO.  Where  an  order  of  replevin  is  issued,  the  defen-  Defendant 
dant  may  at  any  time,  or  from  time  to  time,  on  notice  to  to  dis- 
the  plaintiff,  apply  to  the  Court  or  a  Judge,  on  affidavit  order.6 
or  otherwise,  to  discharge,  vary,  or  modify  the  order,  or  to 
stay  proceedings  thereunder,  or  for  any  other  relief,  with 
respect  to  the  return,  safety  or  sale  of  the  property  or  any 
part  thereof,  or  otherwise,  and  the  Court  or  Judge  may 
make  such  order  thereon  as  may  seem  just.     Con.  Rule 
1101. 

Taken  from  R.  S.  O.  1877,  c.  53,  s.  9. 

An  objection  that  there  was  in  fact  no  taking  it  not  a  ground  for 
setting  aside  the  order:  (Hlclmst  v.  Cooper,  supra,  in  note  to  Rule 
10(JS. 

An  objection  that  a  writ  of  replevin  was  directed  to  a  Sheriff 
who  was  sole  liquidator  of  the  plaintiff  company,  was  over-ruled,  in 
Alpha  Oil  Co.  v.  Donnelly,  12  P.  R.  515. 

This  Rule  applies  to  applications  to  discharge  the  order  of  replevin 
on  the  merits,  and  not  for  mere  irregularities:  /&. 

1071.  The  order  shall  state  the  description  and  value  contents  of 
of  the  property,  and  may  be  according  to  Form  ISTo.  133.  howt'oabe 
Con.  Rule  1102.  dated- 

Taken  from  R.  S.  O.  1877,  c.  53,  s.  10. 

1O72 — (1)  Subject  to  any  order  under  Rule  1069  pro- Replevin 
viding  for  the  payment  of  money  into  Court  instead  of  the  taken  by  e 
giving  of  a  bond,  before  the  Sheriff  acts  on  the  order  he  Shenff- 
shall  take  a  bond  from  the  plaintiff  with  two  sufficient 
sureties  'in  such  sum  as  may  be  prescribed  by  an  order 
made  under  Rule  1069,  if  such  an  order  has  been  made,  or 
if  no  such  order  has  been  made,  then  in  treble  the  value  of 
the  property,  as  stated  in  the  order  of  replevin;  the  bond 
shall  be  assignable  to  the  defendant;  and  the  bond  and  as- 
signment thereof  may  be  according  to  Form  ISTo.  196,  the 
condition  being  varied  to  correspond  with  the  order.   Rules 
23  June,  1894,  1366. 

Based  upon  R.  S.  O.  1877,  c.  53,  s.  11 . 
J.A.— 76 
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Rule  1072.  (2)  "Where  money  is  paid  into  Court  instead  of  a  bond 
being  given,  the  Sheriff  may,  subject  to  any  provisions  in 
the  order  act  on  the  order  upon  a  certificate  of  the  Ac- 
countant of  the  Supreme  Court  being  delivered  to  him  that 
the  money  required  to  be  paid  into  Court  has  been  paid  in 
pursuant  to  the  order.  New. 

The  taking  of  a  bond  is  imperative,  and  no  act  can  be  done  under 
the  order  until  the  security  is  given:  see  Lawless  v.  Radford,  9  P.  R. 
33,  where  the  seizure  was  set  aside  as  irregular. 

This  Rule  makes  it  clear,  by  the  insertion  of  the  words  "  from  the 
plaintiff  with  two  sufficient  sureties,"  that  the  Sheriff  is  bound  to 
use  due  care  to  obtain  a  bond  sufficient,  at  the  time  of  taking  it,  to 
answer  the  damages  recoverable  in  the  event  of  the  plaintiff  being 
unsuccessful:  see  Norman  v.  Hope,  13  Ont.  556;  14  Ont.  287.  The 
Sheriff  must  exercise  a  reasonable  discretion  in  inquiring  into  the 
sufficiency  of  the  sureties;  if  he  fails  to  do  so  he  will  be  liable  to  the 
defendant  in  the  replevin  action  in  case  it  results  in  his  favour,  for 
all  damages,  to  the  amount  of  the  penalty,  naturally  flowing  from  the 
wrongful  act,  e.g.  (where  the  replevin  arises  out  of  distress  for  rent), 
the  rent  in  arrear,  costs  of  distress  and  of  the  replevin  suit,  and  of 
any  action  against  the  principal  and  sureties  on  the  bond:  /&. 

As  two  sufficient  sureties  are  required,  it  will  not  be  sufficient  if 
the  plaintiff  in  replevin  and  one  of  the  sureties  are  worth  the  amount 
of  the  penalty  at  the  time  the  bond  is  taken:  /ft. 

Semlle  that  a  subscribing  witness  is  necessary  to  the  validity  of  the 
bond:  see  Heley  v.  Cousins,  34  U.  C.  Q.  B.  63. 

As  to  the  terms  and  extent  of  the  security  to  which  defendant  is 
entitled  in  cases  respecting  goods  not  previously  taken  out  of  the 
plaintiff's  possession,  see  also  Rule  1074. 

The  defendant  is  entitled  to  see  the  bond  in  the  hands  of  the 
Sheriff:  Loguc  v.  Prescott,  18  C.  L.  T.  186  (N.B.). 

An  action  lies  against  the  Sheriff  for  refusing  to  assign  the  bond: 
Pacaud  v.  McEwan,  31  U.  C.  Q.  B.  328.  Only  nominal  damages  were 
recovered  where  the  plaintiff  was  found  not  entitled  to  recover  the 
value  of  the  goods,  not  being  their  owner:  Ib. 

An  action  on  the  bond  will  lie, 

(1)  For  not  prosecuting  the  suit  with  effect,  i.e.,  not  successfully; 
as  to  which  see  Welsh  v.  O'Brien.,  28  II.  C.  Q.  B.  405;  Mulvanc;/  v. 
Hopkins,  18  U.  C.  Q.  B.  174;  Patterson  v.  Fuller,  31  U.  C.  Q.  B.  323; 
32  U.  C.  Q.  B.  240. 

(2)  For  delay  in  prosecuting:  see  Beltcner  v.  Burn,  24  TJ.  C.  Q.  B. 
124;    Ohurchill    v.    Denham,    29    C.    P.    474;    but    see    O'Domnell    v. 
DucJienault,  14  Ont.  1. 

(3)  For  not  returning  the  goods:  see  Patterson  v.  Fuller,  supra. 

As  to  the  damages  recoverable,  see  Norman  v.  Hope,  13  Ont.  556; 
14  Ont.  287.  Formerly  the  excess  of  solicitor  and  client  costs  of 
defence,  over  and  above  taxed  party  and  party  costs,  were  not  re- 
coverable: Williams  v.  Crow,  10  Ont.  App.  301;  but  see  now  Rule  1074. 

Damages  for  "  illegal  distress "  and  for  "  annoyance  and  injury 
to  credit  and  reputation  in  trade  "  are  recoverable  in  an  action  of 
replevin  arising  out  of  a  wrongful  distress  for  alleged  arrears  of 
rent:  Smith  v.  Enright,  69  L.  T.  724. 
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1O73.  Any  bond  so  given  shall  be  subject  to  the  provi-  . 
sions  of  section  8  of  chapter  11  of  the  Acts  passed  by  the  TO  be  sub' 
Imperial  Parliament  in  the  8th  and  9th  years  of  the  reign  Jjj*  *°^m 
of  His  Majesty  King  William  the  Third.  Con.  Kule  HI.  c.  n,  ' 
1103  (a).  ' 

Taken  from  R.  S.  O.  1877,  c.  53,  s.  12. 

For  the  terms  of  the  statute  referred  to,  see  note  to  Rule  580, 
supra,  p.  729. 


1074.  "Where  an  order  of  replevin  is  issued  for  any  pro-  0?- 
perty  which  had"  not   been  previously  taken  out  of   tfre  dant  in  re- 
•pfcintiri'V  possession,   and  for  which  the  plaintiff  might  0 
formerly  have  brought  an  action  of  trespass  or  trover,  the 
defendant  shall  be  entitled,  if  the  plaintiff  fails  in  the 
action,  to  be  fully  indemnified  against  all  damages  sustained 

by  the  defendant,  including  any  extra  costs  which  he  may 
incur  in  defending  the  action;  and  the  bond  to  be  taken 
by  the  Sheriff  or  Bailiff  shall  be  conditioned,  not  only  as 
heretofore  required  but  also  to  indemnify  and  save  harmless 
the  defendant  from  all  loss  and  damage  which  he  may 
sustain  by  reason  of  the  seizure,  and  of  any  deterioration 
of  the  property  in  the  meantime,  in  the  event  of  its  being 
returned,  and  all  costs,  charges,  and  expenses  which  the 
defendant  may  incur,  including  reasonable  costs  not  tax- 
able between  party  pnd  paT>ty-  This  Rn1p.  sTial\  not  apply 

to    p.ftSPfi    nf    <"]] stress    fpr     TPTI^     AT      flarpnp'p    jfpaapnt.         Con. 

Kule  1104. 

Taken  from  48  V.  c.  13,  s.  8. 

This  statute  (48  Viet.  c.  13,  s.  8),  from  which  this  Rule  is  taken  ^  j 
was  probably  passed  in  consequence  of  the  decision  in  Williams  v. 
Crow,  10  Ont.  App.  301,  to  the  effect  that  a  successful  defendant  in 
replevin  could  not  recover  as  damages  the  extra  costs  he  had  been 
put  to  between  solicitor  and  client. 

Under  this  Rule  these  extra,  costs  nrp  now  recoverable  except  jn 
cases  of  replevin  where  the  goods  have  been  distrained  for  rpnt  QT 
damngp  fft^ntit 

The  sureties  are  not  discharged  by  the  trial  being  postponed  on 
the  application  of  the  plaintiff  without  the  defendant's  consent  or 
concurrence:  O'Connell  v.  DucJienault,  14  Ont.  1. 

1075.  The  Sheriff  shall  not  serve  a  copy  of  the  writ  of  ts0hseer^enot 
summons  or  the  order  until  he  has  replevied  the  property, writ  of 

...  i  r       V        J>  summons 

or  some  part  thereof,  it  he  cannot  replevy  the  whole  in  con-  tin  he  has 
sequence  of  the  defendant  having  eloigned  the  same  out  of  rep  e 
his  county,  or  because  the  same  is  not  in  the  possession  of 
the  defendant,  or  of  any  person  for  him.    Con.  Rule  1105. 
Taken  from  R.  S.  O.  1877,  c.  53,  s.  13. 
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Rules  As  to  the  mode  of  framing  the  statement  of  claim  where  part  of 

1076,  1077.  the  goods  are  eloigned,  see  Thurston  v.  Breard^  8  P.  R.  10. 


1076.  Where  the  order  is  issued  on  yrcecim  the  She- 
riff shall  take  and  detain  the  property,  and  shall  not  replevy 
the  same  to  the  plaintiff  without  the  order  of  the  Court  or 
a  Judge;  but  may,  within  14  days  from  the  time  of  taking, 
the  same,  re-deliver  it  to  the  defendant,  unless  in  the  mean- 
time the  plaintiff  obtains  and  serves  on  the  Sheriff  an 
order  directing  a  different  disposition  of  the  property;  but 
tlllfl  T?1l1p  gllfl11  nnt  fPPJV  m  case  nf  fl  di'strpss  for  rant,  or 


What 
Sheriff 
shall  do 
when 
the  order 
issues  on 
prcecipe. 


damage  feasant.  under  Rule  1068.     Con.  Rule  1106. 

Taken  from  R.  S.  O.  1877,  c.  53,  s.  14. 

Before  acting  upon  the  order  the  Sheriff  must  take  a  bond  front 
the  plaintiff,  as  provided  in  Rule  1072,  unless  otherwise  provided  by 
the  order. 

In  replevying,  power  is  given  to  the  Sheriff  by  R.  S.  O.  c.  66,  s.  4,. 
to  search  for  the  property  in,  and  if  necessary  (but  during  the  day- 
light only)  to  break  open  the  door  of  the  defendant's  dwelling  house,. 
after  a  demand  publicly  made  at  the  door  for  delivery  of  the  pro- 
perty, and  non-compliance  for  six  hours. 

By  section  5  of  the  same  Act,  if  the  property  is  reasonably  sup- 
posed to  be  in  any  enclosure  other  than  the  dwelling  house,  the 
Sheriff  may  publicly  demand  it  at  the  enclosure,  and  in  case  it  is  not 
forthwith  delivered,  he  may,  and  if  necessary  must,  at  once  break 
open  the  enclosure  to  make  replevin. 

By  section  6  of  the  same  Act,  if  the  property  is  reasonably  sup- 
posed to  be  concealed  about  the  person  or  the  premises  (other  than. 
the  dwelling  house  or  other  enclosure)  of  the  defendant,  or  any  other 
person  holding  the  same  for  him,  the  Sheriff  may  demand  it  from  the 
defendant,  or  such  other  person,  and  upon  refusal  or  neglect  to 
deliver  it,  may,  and  if  necessary  must,  search  the  person  of  the- 
defendant,  or  such  other  person,  or  such  premises. 

lOTT.  The  Sheriff  shall  return  the  order  on  or  before 
thfi^  tenth  day  after  the  service  thereof,  and  shall  trans- 
mit  annexed  thereto, 

annexed. 

what  (a)  The  names  of  the  sureties  in,  and  the  date  of  the 

bond  taken  from  the  plaintiff,  and  the  name  or  names  of 


when  or- 
returned 


tocontan. 


the  witnesses  thereto; 

(&)  The  place  of  residence  and  addition  of  the  sureties; 

(c)  The  number,  quantity  and  quality  of  the  articles  of 
property  replevied;  and  in  case  he  has  replevied  only  a 
portion  of  the  property  and  cannot  replevy  the  residue  by 
reason  of  the  same  having  been  eloigned  out  of  his  county, 
or  not  being  in  the  possession  of  the  defendant,  or  of 
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any  other  person  for  him,  he  shall  state  in  his  return  the 
articles  which  he  cannot  replevy  and  the  reason  therefor. 
Con.  Eule  1109. 

Taken  from  R.  S.  O.  1877,  c.  53,  s.  17. 

10*78  —  (1)  Where  the  Sheriff  makes  such  a  return  of  if  sheriff 
the  property  distrained,  taken  or  detained  having  been  that  the 
eloigned,  as  would  have  warranted  the  issuing  of  a  capias 
in  withernam  by  the  law  of  England  on  the  5th  day  of 
December,  1859,  upon  the  filing  of  the  return  an  order  issue. 
shall  be  issued  on  prcecipe  according  to  Form  134,  which 
shall  have  the  same  force  and  effect  as  a  capias  in  wither- 
nam had,  and  before  executing  such  order  the   Sheriff 
shall  take  security  as  provided  by  Rule  1072. 

Taken  from  R.  S.  O.  1877,  c.  53,  s.  18. 

On  the  5th  Dec.,  1859,  the  practice  in  England  was  that  if  the 
Sheriff  returned  an  eloignment  (quod  averia,  etc.,  elongatat  sunt) 
to  alias  and  plurtes  writs  of  replevin,  the  writ  of  capias  in  icitJiernam 
issued;  but  the  plaintiff  might  take  out  and  deliver  to  the  Sheriff 
the  writ  of  replevin,  alias  and  pluries  at  the  same  time  so  as  to 
get  a  return  from  the  Sheriff  to  the  pluries  at  once:  Gilbert  on  Re- 
plevin, 95.  It  would  seem  that  under  the  present  Rules  no  aitoa 
and  pluries  orders  or  writs  are  provided  for,  and  the  order  in 
icithernam  may  be  issued  upon  the  Sheriff's  return,  to  the  order  of 
replevin,  of  an  eloignment. 

(2)  Where  a  Sheriff  makes  return  that  the  whole  or  w 
any  part  of  the  property  has  been  eloigned,  or  that  for  any  returns 
reason  the  same  cannot  be  replevied,  the  plaintiff  may,  i 
he  so  elect,  serve  the  writ  of  summons,  and  in  his  state- 
ment of  claim,  claim  either  an  order  for  the  return  of  the 
goods  and  damages  for  their  detention,  or  damages  for 
their  conversion.    Con.  Rule  1110;  Rules  23  June,  1894, 
1367. 


1O79.  Where  the  plaintiff  is  entitled  to  sign  judgment 
by  default,  he  may  sign  final  judgment  for  five  dollars  and  nTen't  by 
costs,  but  shall  not  be  entitled  to  recover  a  larger  sum  default- 
except  upon  an  assessment  before  a  Judge  or  jury,  or  upon 
filing  the  written  consent  of  the  defendant  or  his  solicitor, 
and  an  affidavit  verifying  the  signature  to  such  consent. 
Con.  Rule  1111. 

Taken  from  R.  S.  O.  1877,  c.  53,  s.  28. 

As  to  the  damages  recoverable  by  a  plaintiff  in  replevin  at  a  trial, 
or  on  an  assessment  of  damages,  see  Graham  v.  O'Callaghan,  14  Ont. 
App.  477. 
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Rules 

4.  MANDAMUS. 


1O8O.  A  mandamus  may  be  granted  by  judgment  or  by 
mentor  order  on  motion  to  the  Court  or  a  Judge.  A  writ  of 
mandamus  shall  not  be'  issued  but  the  judgment  or  order 
shall  have  the  same  effect  as  a  writ  of  mandamus  for- 
merly had.  Con.  Rule  1115. 

To  same  effect  as  Eng.  (1883)  R.  722. 

This  provision  is  similar  to  that  contained  in  Rule  1094,  providing 
that  no  writ  of  injunction  shall  issue. 

The  former  Rule  applied  only  to  a  mandamus  in  an  action,  and  did 
not  refer  to  the  prerogative  mandamus.  Now,  however,  Rule  1080 
applies  to  the  prerogative  mandamus.  See  note  to  Rule  1084,  also 
Rule  3. 

(i)  In  Actions. 

In  any  action  (a)  the  plaintiff  may  indorse  upon  the 
writ  and  copy  to  be  served,  a  notice  that  the  plaintiff  in- 
tends to  claim  a  mandamus  ;  and  the  plaintiff  may  claim 
in  the  statement  of  claim,  either  together  with  any  other 
demand  which  may  be  enforced  in  the  action,  or  sepa- 
rately, a  mandamus  commanding  the  defendant  to  fulfil 
any  duty  in  the  fulfilment  of  which  the  plaintiff  is  per- 
sonally interested.  Con.  Rule  1112. 

Taken  from  R.  S.  O.  1877,  c.  52,  s.  4.  Compare  Eng.  (1883)  R. 
719. 

(a)  Former  Con.  Rule  1112  (following  R.  S.  O.  1877,  c.  52,  s.  4), 
had  here  "  except  replevin  or  ejectment."  These  exceptions  are  now 
removed. 

The  mandamus  here  referred  to  is  not  the  prerogative  mandamus 
which  may  be  granted  where  a  party  has  no  other  remedy:  see  notes 
to  sec.  58  (9),  supra,  pp.  77-78;  but  the  power  to  grant  a  mandamus 
in  an  action  was  originally  a  new  power  conferred  on  Common  Law 
Courts  (analogous  to  the  powers  of  acting  directly  in  pcrs&nam 
possessed  by  the  Court  of  Chancery)  "  to  direct  the  performance  of 
some  act,  of  something  to  be  done,  which  is  the  result  of  an  action, 
where  an  action  will  lie,"  per  Brett,  L.J.,  in  Glossov  y^_J£cyf(»M  focal 
Rn/it-d,  12  f>  TV  122. 

It  was  thus  in  the  nature  of  an  execution,  applicable  in  cases  where 
relief  to  a  plaintiff,  who  was  damaged  by  the  non-fulfilment  of  a 
duty  by  defendant,  would  be  best  given  by  enforcing  the  specific 
performance  of  that  duty,  and  is  in  fact  the  Common  Law  equivalent 
of  what  in  Equity  was  called  a  "mandatory  injunction":  see  Smith 
v.  Chorley,  1897,  1  Q.  B.  at  p.  539. 

The  original  Eng.  Act,  from  which  the  R.  S.  O.  1877,  c.  52,  relating 
to  Prohibition,  Mandamus  and  Injunction,  was  taken,  was  intended 
to  carry  out  in  some  measure  the  recommendations  of  the  Common 
Law  Commissioners  of  1834.  The  view  of  the  Commissioners  had 
been  what  the  Jud.  Act  has  accomplished,  viz.,  that  resort  should 
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not  be  had  to  the  auxiliary  jurisdiction  of  Equity,  but  that  each  Ruie  iosi. 
Court  should  possess  within  itself  the  power  to  give  complete  redress. 
They  accordingly  reported  that  there  was  no  reason  "  why  a  Court 
of  Law  should  not  exercise  the  same  jurisdiction  as  a  Court  of 
Equity,  and  restrain  the  violation  of  legal  rights  in  cases  in  which 
an  injunction  might  issue  for  that  purpose  from  Courts  of  Equity": 
Second  Report,  s.  48. 

The  Courts  of  Common  Law  formerly  did  not  exercise  the  statu- 
tory jurisdiction  given  them,  except  in  cases  where  a  bill  for  specific 
performance  would  lie  in  Equity,  but  the  converse  did  not  hold  good, 
viz.:  that  wherever  Courts  of  Equity  would  entertain  a  bill  for 
specific  relief,  the  Court  of  Law  would  grant  a  mandamus:  see  Reg. 
v.  Bally  &  Worksop,  etc.,  22  L.  J.  Q.  B.  164;  Edwards  v.  Lowndes,  1 
E.  &  B.  81.  Under  the  system  introduced  by  the  Judicature  Act 
it  would  seem  to  be  proper  to  hold,  under  this  Rule  and  section  58  (9), 
that,  in  all  cases  in  which  the  appropriate  relief  is  to  compel  the  per- 
formance by  the  defendant  of  that  which  the  plaintiff  is  in  the  action 
held  entitled  to  have  performed,  performance  should  be  compelled  by 
the  issue  of  a  mandamus.  It  has  not,  however,  been  as  yet  decided 
that  a  mandamus  is  the  appropriate  remedy  for  the  performance  of 
matters  arising  out  of  contract:  see,  however,  Rule  862.  In  Re 
London,  Huron  &  Bruce  Ry.  Co.  v.  E.  Wawanosh,  36  U.  C.  Q.  B.  93,  it 
was  held  that  a  prerogative  writ  of  mandamus  was  not  the  appro- 
priate remedy  in  such  case:  see  also  Rv  N.  Simcoe  Ry.  Co.  v. 
Toronto:  II.,  101. 

It  has  been  said  that  the  only  class  of  cases,  to  which  the  section 
from  which  this  Rule  was  taken  was  formerly  held  to  apply,  without 
doubt,  was  that  in  which  there  was  a  duty  of  a  public  nature,  or  a 
duty  created  by  an  Act  of  Parliament,  in  the  fulfilment  of  which  the 
plaintiff  had  a  personal  interest:  Harrison,  C.  L.  P.  Act,  461. 

Wherever  a  statute  gives  a  right  to  a  person  to  have  an  act  or 
duty  fulfilled  by  another,  and  that  other  does  not  fulfil  it,  a  cause  of 
action  arises,  for  which,  at  least,  nominal  damages  may  be  recovered: 
see  Young  v.  Erie  £  Huron,  etc.,  27  Ont.  531. 

Under  the  corresponding  English  enactment  it  was  decided  that  the 
power  given  is  only  to  be  exercised  to  enforce  performance  of  duties 
of  a  public  nature,  not  those  arising  simply  by  contract:  Benson  v. 
Paull,  6  E.  &  B.  273;  Norris  v.  Irish  Land  Co.,  8  E.  &  B.  512;  and 
that  the  duty  must  be  one  in  which  the  applicant  is  interested;  and 
the  remedy  by  mandamus  is  only  available  where  there  is  no  other 
effectual  legal  remedy:  Bush  v.  Beavan,  1  H.  &  C.  500. 

Section  58  (9)  of  the  Act  goes  further,  however,  than  the  previous f 
statutes,  and  enacts  that  a  mandamus  may  be  granted  "  by  an  inter- 
locutory order  of  the  Court  in  all  cases  in  whicil  it  shall  appear  to! 
the  Court  to  be  just  or  convenient  that  such  order  should  be  made." 

Under  that  section,  or  this  Rule,  the  remedy  may  be  held  to  extend 
to  cases  of  a  TT^P.  nriritn  nntnrr  thnn  tin  i  In  uliirli  Ilir  jirrrnrntirr 
rpnmlnrmicj  y»"lf|  apply:  see  Norris  v.  The  Irish  Land  Co.,  8  E.  &  B. 
527.  per  Coleridge,  J.,  and  Swan  v.  North  British  Australasian  Co.,  7 
H.  &  N.  603;  2  H.  &  C.  175;  Worthington  v.  Hulton,  L.  R.  1  Q.  B. 
63;  and  in  actions  even  though  no  actual  damage  is  sustained: 
Fotlierly  v.  Metropolitan  Ry.  Co.,  L.  R.  2  C.  P.  188. 

A  mandamus  was  granted  to  improvement  commissioners,  directing 
them  to  levy  a  rate  to  satisfy  the  claim  of  the  plaintiff,  a  creditor: 
Ward  v.  Lowndes,  1  E.  &  E.  940,  956;  and  to  apply  their  funds  in 
payment  of  debentures:  Webb  v.  Commissioners  of  Hcrne  Bay,  L.  R.  5 
Q.  B.  642;  to  a  railway  company,  compelling  them  to  give  a  notice 
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Rules  to  treat  and  proceed  with  the  purchase  of  lands  as  to  which  they 
1082,  1083.  had  given  notice  of  an  intention  to  take:  Morgan  v.  Metropolitan 
Railway  Co.,  L.  R.  3  C.  P.  553;  4  C.  P.  97;  Demorest  v.  Midland  Ry. 
Co.,  10  P.  R.  73;  see  also  Ty?on  v.  Mayor  of  London,  L.  R.  7  C.  P. 
18;  and  to  issue  a  precept  for  the  assessment  of  compensation  after  a 
notice  to  treat  had  been  given:  Fotheroy  v.  Metropolitan  Railway  Co., 
L.  R.  2  C.  P.  188;  Guest  v.  Poole  and  B'ournem,outh  Ry.  Co.,  L.  R.  5 
C.  P.  553;  to  a  municipal  corporation  to  compel  the  making  of  repairs 
to  a  drain  which  it  was  their  duty  to  repair  and  the  non-repair  of 
which  had  caused  damage  to  the  plaintiff:  White  v.  Corporation:  of 
Gosfteld,  2  Ont.  287;  and  see  Re  Moulton,  'etc.,  v.  Haldimand,  12  Ont. 
App.  503;  and  to  compel  the  opening  of  a  road  allowance  so  as  to  en- 
able an  occupant  of  land  to  have  access  thereto:  Hislop  v.  McGillivray, 
12  Ont.  749;  see  also  Re  Wilson  v.  Wainfleet,  10  P.  R.  147;  Clarice  v. 
Palmerston~,  6  Ont.  616;  and  to  compel  them  to  raise  the  money 
to  pay  the  claim  of  the  plaintiff  as  a  creditor  of  the  corporation: 
Quaintance  v.  Howard,  25  C.  L.  J.  545.  See  as  to  the  discretion  of  the 
Court:  Nicholl  v.  Allen,  1  B.  &  S.  916,  934. 

In  cases  of  public  nuisance,  the  public  has  an  interest  in  the 
removal  of  the  nuisance,  but  any  private  individual  who  suffers 
particular  injury  may  have  his  action  for  damages:  see  Brown  v. 
Mallett,  5  C.  B.  599;  Dobson  v.  Blackmore,  9  Q.  B.  991.  Query, 
whether  in  such  case,  under  the  present  system,  such  private  in- 
dividual can  have  a  mandamus  for  the  removal  of  the  nuisance. 
Demand  In  order  to  obtain  a  prerogative  mandamus  on  motion,  proof  of  a 
and  refusal  previous  demand,  and  refusal  to  do  the  act  required,  must  be 
adduced;  but  where  a  plaintiff  has  a  right  to  a  mandamus  in  an 
action,  the  prerequisites  to  obtaining  a  prerogative  mandamus  are 
not  essential  to  be  observed:  Young  v.  Erie  &  Huron  Ry.,  27  Ont.  530. 
But  where  the  proper  procedure  is  to  apply  for  a  prerogative  man- 
damus, an  action  for  a  mandamus  cannot  be  maintained:  Smith  v. 
Chorley,  1897,  1  Q.  B.  532,  678;  76  L.  T.  637;  Kingston  v.  Kingston 
E.  Ry.  Co.,  33  C.  L.  J.  395;  Baxter  v.  London  Oounty  Council,  63  L. 
T.  767. 

Where  a  statutory  remedy  is  prescribed  for  the  neglect  of  a  public 
duty,  or  the  applicant  has  other  appropriate  remedy,  a  mandamus 
will  not  be  granted  to  enforce  its  performance:  Peebles  v.  Oswald- 
ticistle  Council,  76  L.  T.  315.  See  also  cases  in  notes  to  sec.  58 
(9),  supra,  p.  78. 

A  mandamus  will  not  be  granted  to  enforce  the  running  of  a  rail- 
way in  accordance  with  an  agreement  between  it  and  the  munici- 
pality: Kingston  v.  Kingston,  etc.,  supra;  nor  to  compel  interference 
with  a  discretion  vested  in  and  honestly  exercised  by  a  public  body: 
Smith  v.  Chorley,  supra. 


Indorse- 
ment of 

writ. 


1O82.  The  claim  for  a  mandamus  to  be  indorsed  upon 
the  writ  may  be  according  to  the  Form  in  Part  II.,  section 
IV.  in  the  Appendix.  Con.  Kule  1113. 

Compare  Kng.  1883,  R.  720. 

Judgment.  1O83.  If  judgment  is  given  for  the  plaintiff,  the  Court 
or  Judge  may  thereby  command  the  defendant,  either 
forthwith  or  on  the  expiration  of  such  time  and  upon 
such  terms  as  may  seem  just,  to  perform  the  duty  in 
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question,  and  may  also  extend  the  time  for  the  perform-  JJJ|B1086 
ance  of  the  duty.     Con.  Rule  1114. 
To  same  effect  as  Eng.  (1883)  R.  721. 

(ii)  Mandamus  on  Motion. 


1O84.    Nothing  in  Rules  1081  to  1083  contained  shall  ^ 


risaic- 


ut0 


take  away  the  jurisdiction  of  the  High  Court  to  grant  an  f™ 
order  of  mandamus  where  the  prerogative  writ  of  man-  mandamus 
damns  might  formerly  have  been  granted;  nor  shall  any£otu>t>en 
order  of  mandamus  issued  be  invalid  by  reason  of  the  right  affected- 
of  the  prosecutor  to  proceed  by  action  for  mandamus,  but  /9  /7  o  o 

the  preceding  Rules,  so  far  as  they  are  applicable,  shall  ap-    j£  f>ll.  o  % 
ply  to  the  pleadings  and  proceedings  upon  a  prerogative       ' 
order  of  mandamus  issued  by  the  Court.     Con.  Rule  1117. 

Taken  from  R.  S.  O.  1877,  c.  52,  s.  10,  which  was  taken  from  the 
Imp.  Act,  17  &  18  Viet.  c.  125,  s.  75. 

The  object  of  the  statute  from  wTiich  this  Rule  is  taken  was  to 
declare  that  the  right  to  obtain  the  prerogative  writ  of  mandamus 
was  not  interfered  with.  It  would  therefore  seem  to  be  not  inter- 
fered with  by  the  Rules,  except  that  in  form  it  is  to  be  an  order,  not 
a  writ.  As  to  this  mandamus,  see  supra,  pp.  77-78. 

1.O85.    The  several  enactments  contained  in  the  Act  of  ^A^ofo* 
Parliament  passed  in  the  ninth  year  of  the  reign  of  Queen  Anue,  c.  20, 
Anne,    entitled  "  An  Act   for   rendering  the   proceedings  to  tande 
upon    Writs    of    Mandamus    and    information    in    the  mandamus. 
nature  of  a  Quo  Warranto  more  speedy  and  effectual,  and 
for  the  more  easy  trying  and  determining  the  rights  of 
Offices  and  Franchises  in  Corporations  and  Boroughs"  re-     i/\    ^     /»   I 
lating  to  the  return  of  writs  of  mandamus,  and  the  pro-     '  /  ^  ^  • 
ceedings  on  such  returns,  and  to  the  recovery  of  damages      rye  M 
and  costs,  shall  extend  and  be  applicable  to'  all  orders  of 
mandamus,   and  the  proceedings  thereon,  except  so  far 
only  as  the  same  are  varied  and  altered  by  these  Rules. 
Con.  Rule  1118. 

Taken  from  R.  S.  O.  1877,  c.  52,  s.  11,  which  was  taken  from  the 
Imp.  Act,  1  William  4.  c.  21. 

The  proceedings  here  provided  for,  relate  to  orders  of  mandamus 
nisi. 

Prior  to  the  statute  9  Anne,  c.  20, 

(1)  A  rule  to  return  the  writ  was  not  usually  granted  until  an  alias  praS 
and  pluries  writ  had  first  been  issued; 

(2)  If  the  defendant  returned,   In  answer  to  the  writ,    a   legally 
sufficient  cause,  though  false  in  fact,  the  Court  would  not  try  the 
truth  of  the  return  upon  affidavits;  the  prosecutor  was  therefore  put 

the  bringing  an  action  on  the  case  for  a  false  return,  and  by  this 
extraneous  proceeding  might  recover  damages:  Tapping  on  Manda- 
mus, 6. 
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Rule  1085.  It  was  to  remedy  these  defects  in  the  effectual  use  of  the  writ  that 
the  statute  of  Anne  was  passed.  It  related  only  to  certain  kinds  of 
mandamus  to  admit  to  offices,  but  by  the  Imp.  Act,  1  William  4, 
c.  21  (upon  which  the  present  Rule  is  founded),  was  made  applicable 
in  point  of  procedure  to  all  writs  of  mandamus.  The  Act  provides  for 
the  following  matters: — 

(1)  That  the  persons  who  are  required  to  make  a  return  to  a  writ 
of  mandamus  shall  make  their  return  to  the  first  writ; 

Practice  (2)  That  when  a  return  is  made  the  persons  prosecuting  the  writ 
Anmfc  20  may  P^ea(^  to  or  traverse  all  or  any  of  the  material  facts  contained 
and  this  '  within  the  return,  to  which  the  person  'making  the  return  may  reply, 
Rule.  take  issue  or  demur,  and  further  proceedings  may  be  had,  as  if  an 

action  on  the  case  for  a  false  return  had  been  brought;  so  that  the 
damages  for  the  injury  sustained  might  be  recovered  in  the  manda- 
mus proceedings; 

(3)  That  in  case  of  judgment  for  the  persons  prosecuting  the  writ, 
they  shall  recover  their  damages  and  costs  as  they  might  have  done 
in  such  action; 

(4)  That   a   peremptory   writ   shall   be   granted   to   the  person   for 
whom  judgment  is  given,  as  might  have  been  done  if  the  return  had 
been  adjudged  insufficient; 

(5)  That  in  case  of  judgment  for  the  person  making  the  return, 
he  shall  recover  his  costs:  9  Anne,  c.  20,  s.  2; 

(6)  The  time  to  make  a  return,  to  plead,  reply,  rejoin,  or  demur, 
shall  be  as  the  Court  may  think  just  and  reasonable. 

The  Statute  of  Anne  under  the  present  Rule,  therefore,  regulates 
(1)  the  return  to  orders  of  mandamus,  (2)  the  proceedings  on  such 
returns,  and  (3)  the  recovery  of  damages  and  costs. 

In  the  case  of  orders  of  mandamus  awarded  in  an  action,  these 
will  be  generally  peremptory  orders  of  mandamus,  and  the  question 
of  the  right  of  the  applicant  to  the  order  will  probably  have  been 
determined  in  the  action,  as  also  his  right  to  damages,  so  that  most 
of  the  proceedings  regulated  by  the  Statute  of  Anne  will  generally  be 
applied  only  in  cases  of  returns  to  the  prerogative  order  of  mandamu 
which  generally  issues  as  a  mandamus  nisi,  unless  the  Court  under 
Riile  1092  makes  it  absolute  in  the  first  instance:  see  Re  Board  of 
Education  of  Napanee  cfe  Napance,  29  Gr.  395,  398. 

Keturn  to       The  Return. — As  above  mentioned,  this  is  to  be  made  on  or  before 
order  of       the  return  day  of  the  first  order;  on  default,  and  on  affidavit  of  service 
nta^  '      aS  °*  *ne  order,  a  peremptory  mandamus  will  be  granted,  and  after  that 
an  attachment:  Mayor  of  Coventry's  Case,  2  Salk.  419.     On  application 
the  Court  may  extend  the  time:  Tapp.  344.     If  the  applicant  is  un- 
prepared with  an  affidavit  of  service,  he  might  obtain  a  prwcipc  order 
to  make  a  return:  11). 

The  order  must  be  returned  as  executed,  or  its  execution  must  be 
legally  excused  or  justified:  Tapp.  34G.  If  the  defendant  has  not  had 
sufficient  time,  such  fact  may  be  returned  by  stating  that  "  from 
time  to  time  divers  matters  and  things  have  been  executed  for  the 
purpose  of  complying  with  the  order,  and  that  further  matters  and 
things  are  in  the  course  of  procedure  ":  Tapp.  346. 

Returns  are  of  three  kinds:  (1)  Traverses;  (2)  Special  returns;  (3) 
A  statement  in  the  nature  of  a  demurrer. 

(1)  Traverses. — The  general  rules  of  pleading  were  formerly  held, 
applicable,  by  which  it  was  a  rule  that  every  distinct  and  material 
allegation  must,  if  it  be  intended  to  contradict  it,  be  traversed:  Tapp. 
248. 
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(2)  Special  returns  by  way  of  confession  and  avoidance.    Where  the  Rule  1086. 
defendant  seeks  either  to  excuse  or  justify  the  non-execution  of  the 

order,  he  must,  by  his  return,  in  direct  terms,  state  the  grounds  of  his 
excuse  or  justification,  and  under  pain  of  attachment  make  the  best 
return  his  case  admits  of.  The  whole  legal  facts  of  his  case  must  be 
set  out  in-  extcnso,  in  order  both  to  enable  the  Court  to  judge  of  the 
law  and  of  the  legality  of  the  excuse,  and  as  to  whether  the  command 
has  been  complied  with,  and  also  to  apprise  the  prosecutor  of  the 
grounds  of  defence,  to  enable  him  to  answer  them.  The  return  will, 
therefore,  not  be  sufficient  if  made  in  general  terms. 

Every  good  legal  cause,  why  the  prosecutor  is  not  entitled  to  a 
mandamus,  whether  it  arises  from  his  personal  incapacity  to  obtain 
it,  or  by  reason  of  the  absence  of  a  legal  right  to  what  he  seeks,  will 
form  a  good  and  valid  return:  Tapp.  358.  A  return  which  shews  a 
legal  impossibility  to  perform  what  the  order  commands  is  good:  see 
Re  Bristol  &  Somerset  Ry.,  3  Q.  B.  D.  10;  but  the  fact  that  the  defen- 
dant had,  after  notice  of  the  plaintiff's  claim,  by  his  own  act  put  it 
out  of  his  power  to  comply  with  the  order  is  not  a  legal  impossibility: 
see  Regina  v.  Bernardo,  23  Q.  B.  D.  305. 

A  return  will  be  had  if  it  shews  the  legal  liability  of  the  defendant, 
or  does  not  sufficiently  answer  the  command;  thus,  to  a  mandamus  to 
ascertain  whether  a  discretion  may  or  may  not  have  been  honestly 
exercised,  it  is  not  sufficient  to  return  that  "  what  has  been  deemed 
necessary  has  been  done  ":  Tapp.  358. 

(3)  A  return  in  the  nature  of  a   demurer.  —  The  defendant   cannot 
demur  to  the  order,  but  he  may  submit   that  he  is  not  bound  by 
law   to   execute    it,    which   submission,    being    in    the    nature    of    a 
demurrer,  will  be  treated  accordingly:  Tapp.  362. 

Proceedings  on  Return.  —  The  return  must,  together  with  the 
order,  be  filed  in  the  proper  oflice,  and  then  becomes  a  return:  Tapp. 
365. 

Amendment  of  the  return  to  correct  clerical  mistakes  may  be 
allowed. 

Former  Con.  Rule  1122  provided  that  the  mode  of  objecting  to  the 
validity  of  a  return  should  be  by  demurrer,  but  a  motion  to  quash  a 
defective  return  might  formerly  be  made  when  the  return  was 
vicious  by  reason  of  any  clear  and  well  acknowledged  defect,  such 
as  that  upon  its  face  it  was  palpably  framed  only  for  the  purpose  of 
delay:  Rex  v.  Oundle,  1  A.  &  E.  297;  Tapp.  372.  Now  under  Rule 
1089  a  motion  to  strike  out  or  set  aside  the  return  will  be  the  proper 
course. 

It  has  also  been  laid  down  that  a  return  which  is  evasive,  con- 
temptuous, frivolous,  nonsensical,  hypothetical,  or  uncertain  may 
be  quashed  on  motion  under  Rule  1089,  and  see  Tapp.  350. 

As  to  what  constitutes  uncertainty,  see  Tapp.  354,  355. 


Upon  an  application  for  an  order  of  mandamus  court 
(other  than  such  as  relate  to  the  offices  and  franchises  men-  order? 
tioned  in  or  provided  for  by  the  said  Act),  the  Court  or  an  Persons 
Judge  may  hear  motions  calling  not  only  upon  the  per-  having  in- 

-,  -,  .       -,  .  "  i-ii  terest  in 

sons  to  whom  such  order  is  required  to  issue,  but  also  all  the  matter 
and  every  other  person  having  or  claiming  any  right  or  to  shew  n< 
interest  in  or  to  the  matter  of  such  order,  to  shew  cause  against 
against  the  issuing  of  such  order  and  the  payment  of  costs  issuir>g'etc- 
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Rule  1087.  Of  £he  application,  and  upon  the  appearance  of  such  other 
person  on  such  motion,  or  in  default  of  appearance  after 
notice  given,  may  exercise  all  such  powers  and  authorities, 
and  make  all  such  orders  applicable  to  the  case  as  are  or 
may  be  given  or  mentioned  by  or  in  any  Act  or  Rule  of 
Court  for  giving  relief  against  adverse  claims  upon  per- 
sons having  no  interest  in  the  subject  of  such  claims.  Con. 
Rule  1119. 

Taken  from  R.  S.  O.  1877,  c.  52,  s.  12,  omitting  the  preamble. 

The  Act  referred  to  in  this  Rule  is  9  Anne,  c.  20;  see  Rule  1085. 

This  and  the  two  next  following  Rule»  are  directed  to  meet  the 
cases,  referred  to  in  the  Act,  of  a  mandamus  nisi  issued  to  officers 
or  persons  whose  functions  are  merely  ministerial,  and  to  provide  that 
the  persons  having  or  claiming  right  or  interest  in  the  matter,  may 
be  called  upon  to  shew  cause,  and  may  be  made  liable  to  rusts: 
see  Demorest  v.  Midland  Ry.  Go.,  10  P.  R.  73. 

Where  the  order  nisi  is  directed  to  merely  ministerial  officers  who 
claim  no  right  or  interest  in  the  matter  in  question,  they  will  be 
usually  protected  against  the  payment  of  costs  and  damages. 

See  Re  Masscy  Mfg.  Co..  11  Ont.  44;  12  Ont.  App.  446  (see  R.  S.  O. 
1887,  c.  157,  s.  19,  not  consolidated;  and  see  R.  S.  O.  1897,  c.  190). 

Peremptory  Mandamus.  —  The  Court  has  jurisdiction  to  award 
a  peremptory  mandamus  in  the  first  instance  instead  of  a  mandamus 
nisi:  Rule  1092. 

No  return  except  obedience  is  admissible  to  a  peremptory  order: 
Tapp.  408;  but  where  no  order  nisi  has  previously  issued,  any  answer 
to  the  order  may  be  given  in  shewing  cause  why  an  attachment 
should  not  issue:  Tapp.  407,  and  if  necessary  a  peremptory  order 
may  be  quashed,  and  a  return  may  be  allowed  to  be  made!  to  the 
order  nisi  if  any:  Tapp.  408. 

Enforcement  of  Mandamus.—  Attachment  is  the  proper  remedy 
for  disobeying  a  peremptory  mandamus:  Demorest  v.  Midland  Ry.  Co., 
10  P.  R.  82. 

See  also  Rule  862  enabling  the  Court  to  direct  the  performance  of 
the  act  to  be  done  by  the  party  obtaining  the  order,  at  the  expens*  of 
the  party  whose  duty  it  is  to  do  the  act. 


Form  of 


I  flfc  W 

O 


«tc- 

ft 
rders. 


For  or 

against 


'  1O87.  The  return  to  be  made  to  any  such  order,  and 
.  issues  joined  in  fact  or  law  upon  any  traverse  thereof, 
shall  be  made  and  joined  by  and  in  the  name  of  the  per- 
son  to  whom  such  order  is  directed;  but  nevertheless  the 
same  shall,  if  the  Court  thinks  fit  so  to  direct,  be  expressed 
io  ^  ma(je  an(j  jomecl  on  the  behalf  of  such  other  person 
as  may  be  ordered  ;  and  in  that  case  such  other  person  shall 
be  permitted  to  frame  the  return,  and  to  conduct  the  sub- 
sequent  proceedings  at  his  own  expense  ;  and  in  such  case, 
if  any  judgment  is  given  for  or  against  the  party  apply- 
ing for  the  mandamus,  such  judgment  shall  be  given 
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against  or  for  the  person  on  whose  behalf  the  return  is  ex-  JjjJJ  090 
pressed  to  be  made,  and  such  person  shall  have  the  like  Costg_ 
remedy  for  the  recovery  of  costs  and  enforcing  the  judg- 
ment as  the  person  to  whom  the  order  was  directed  might 
and  would  otherwise  have  had.     Con.  Kule  1120. 
Taken  from  R.  S.  O.  1877,  c.  52,  s.  13. 

1O88.  In  case  the  return  to  any  such  order  is,  in  Pur"^th°res 
suance  of  the  authority  given  as  aforesaid,  expressed  to  be  ignati'on  or 
made  on  behalf  of  any  other  person  as  aforesaid,  the  further  persons '  °f 
proceedings  on  such  order  shall  not  abate  or  be  discon- 
tinned  by  the  death  or  resignation  of,  or  removal  from 
office  of  the  person  having  made  such  'return,  but  the  same 
shall  and  may  be  continued  and  carried  on  in  the  name  of 
such  person;    and  if  a  peremptory  mandamus  is  awarded, 
the  same  shall  and  may  be  directed  to  any  successor  in 
office  or  right  of  such  person.     Con.  Rule  1121. 
Taken  from  R.  S.  O.  1877,  c.  52,  s.  14. 

1O8O — (1)  Where  the  person  prosecuting  any  order  Form  of 
of  mandamus  wishes  or  intends  to  object  to  the  validity  of  £0  return? 
any  return  to  the  same,  he  shall  do  so  by  way  of  motion  to 
strike  out  or  set  aside  the  return;    and  where  a  person  ob- 
jects to  the  validity  of  the  order  of  mandamus  he  may  in 
like  manner  move  to  set  it  aside.     New. 

(2)  The  Court  or  Judge  shall  adjudge  whether  or  not  Proceed- 

4/u  •          v  i    •      i  .LI         ii  x-  mS8  there- 

the  return  is  valid  in  law,  or  whether  the  order  oi  man-  on. 
damns  is  or  is  not  valid  in  law;  and  if  it  is  adjudged  that  judgment, 
the  order  is  valid  in  law,  but  that  the  return  thereto  is  peremp- 
not  valid  in  law,  the  Court  or  Judge  shall  award  a  peremp-  ^muT™' 
tory  order  of  mandamus  shall  issue  in  that  behalf.     Con.  « the  or-  , 

T>    1      -noo  derbegood 

Iville  1122.  and  there- 

turn  bad. 

Taken  from  R.  S.  O.  1877,  c.  52,  s.  15,  which  was  taken  from  Imp. 
Act,  G  &  7  Viet.  c.  67,  s.  1. 

The  Statute  of  Anne  permitted  the  prosecutor  merely  to  plead  to, 
or  traverse,  a  return,  but  allowed  the  defendant  to  reply,  take  issue, 
or  demur.  This  distinction  gave  rise  to  a  practice  in  the  case  of  an 
insufficient  return,  of  allowing  the  prosecutor  to  make  application  to 
the  Court  in  the  nature  of  a  demurrer,  and  called  a  concilium,  to 
quash  it,  upon  which,  if  successful,  a  peremptory  mandamus  was  at 
once  awarded.  Instead  of  the  concilium,  a  notice  to  strike  out  or  set 
aside  the  return  has  by  this  Rule  been  substituted;  the  proceedings 
upon  it  are  to  be  the  same  as  on  a  motion  in  an  ordinary  action. 

1OOO.  Upon  application  by  motion  for  an  order  of  Prder.  may//)  fl/l  ^n 
mandamus  the  order  may  in  all  cases  be  made  in  the  first  the  first  Ml  H  JA 
instance,  if  the  Court  thinks  fit;  and  the  order  shall  beinstance'  ' 
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Rule  1091.  dated  on  the  day  of  its  being  made,  and  may  be  made  re- 
turnable forthwith,  but  time  may  be  allowed  to  return  it 
by  the  Court  or  a  Judge  either  with  or  without  terms. 
Con.  Eule  1123. 

Taken  from  R.  S.  O.  1877,  c.  52,  s.  1G. 


(iii)  Applications  in  Chambers. 


1O91. 


4 
/ 


may  issue  Where  the  High  Court  has  jurisdiction  to  issue 

°erlm°f.  an  or(^er  °^  peremptory  mandamus,  application  therefor 
tory  man-  may  be  made  upon  affidavit  to  a  Judge  of  the  High  Court, 
IM*'  upon  notice  in  the  ordinary  manner  to  any  person  who 
may  be  affected  by  the  order  made.  Con.  Rule  1124. 

Taken  from  R.  S.  O.  1877,  c.  52,  s.  17. 

The  prerogative  writ  was  formerly  obtained  at  a  sitting  of  the 
Court  in  Term,  and  was  not  usually  peremptory  in  the  first  instance, 
but  in  an  alternative  form,  commanding  the  person  to  whom  it  was 
directed  to  do  the  act  specified,  or  shew  cause  to  the  contrary,  which 
was  done  by  a  return. 

The  enactment  from  which  this  Rule  is  taken  was  passed  to  enable 
applications  for  the  prerogative  writ  of  mandamus  to  be  made  in 
Chambers  at  any  time,  instead  of  only  during  the  sittings  of  the 
Court  in  Term,  and  to  empower  the  Court  to  grant  a  writ  to  which 
obedience  was  the  only  return.  The  preamble  to  the  original  Act, 
35  Viet.  c.  14,  was:  "  Whereas  in  many  cases  very  great  injustice  is 
done  by  the  delay  in  the  issue  of  the  prerogative  writ  of  mandamus; 
and  whereas  it  is  necessary  to  devise  a  more  speedy  and  summary 
method  for  the  issue  of  the  same." 

That  Act  and  the  present  Rule  therefore  provide  for  a  summary 
application  to  adjudge  in  Chambers,  for  the  issue  of  a  peremptory 
order  in  the  first  instance;  so  that  all  questions  as  to  the  right  to 
the  order,  and  the  matters,  which  otherwise  would  be  raised  by  way 
of  return  to  a  mandamus  nisi,  may  be  argued,  and  disposed  of  at  once, 
without  any  previous  order  and  return  thereto.  That  is  the  mode  of 
procedure  now  generally  adopted.  The  right,  however,  to  move  the 
Court  for  a  mandamus  nisi  as  formerly  is  not  taken  away,  but  seems 
by  implication  to  be  recognized  by  Rule  1092,  which  provides  that  on 
any  such  motion  the  Judge  may  make  an  order  absolute  in  the  first 
instance. 

In  the  present  form  and  location  of  this  Rule  it  probably  appliesjto 
both  the  prerogative  mnndnmiis  and  that  grantable  in  an  action 
rmder  spr-  KS  (<))  of  the  Jud.  Act  and  Rule  lOtjl,  kut  in  an  action'  a 
mandamus  will  not  be  granted  on  an  interlocutory  applicafTorT  unless 
the  plaintiff  clearly  shows  thnt  IIP  will  suffer  sonio  injury  V  wnitintr 
for  the  rpsnlt  of  tVio  nptinn-  Wid>ic#  Alkali  Co.  v.  Sheffield,  etc.,  37  L. 
T.  131. 

The  Master  in  Chambers  and  officers  hav'"g  like  inriarliftmn  h.ive 
m>  pmvor  to  qrnnt  orders  of  mandamus:  see  Rules  42  (12),  45,  49;  as 
to  Local  Judges,  however,  see  Rule  47. 

Where  a  summary  application  for  a  mandamus  was  made  in  Court, 
the  costs  of  a  Chamber  motion  only  were  allowed,  where  the  circum- 
stances did  not  justify  the  imposition  of  a  larger  sum  for  costs  than 
was  sufficient  to  indicate  that  the  respondents  were  in  the  wrong: 
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Re  Brookflfld  and  Public  School  Section  12,  Township  of  Brooke,  12  P.  Rules 
R.  485.  1092-1095. 

See  notes  to  Jud.  Act,  sec.  58  (9),  supra,  p.  77. 

1O92.    The  Judge  may  make  an  order  of  mandamus  Mandamus 
absolute  in  the  first  instance.     Con.  Eule  1125.  ffiSlt    ^ 

Based  on  R.  S.  O.  1877,  c.  52,  s.  18.    See  note  to  Rule  1091.  instance. 


1O!>3.    The  notice  of  motion  may  be  served  upon  the          0n 
person  or  party  to  be  affected,  either  personally  or  by  sub-  of  order. 
stitution  as  may  be  directed  by  a  Judge,  and  where  an 
order  of  mandamus  is  made,  the  same  may  be  enforced 
by  process  of  attachment.     Con.  Rule  1126. 

5.  INJUNCTIONS. 

1004.  An  injunction  may  be  granted  by  judgment  or  writ  of  m- 
order  [upon  motion  to  the  Court].     A  writ  of   in  ju  notion  aUboiisb.ed. 
shall  not  be  issued,  but,  the  judgment  or  order  shall  have 

the  same  effect  as  a  writ  of  injunction  formerly  had.    Con. 
Eule  1130. 

Same  in  effect  as  the  Eng.  R.,  April,  1880,  R.  32,  except  the 
words  in  brackets,  which  make  it  clear  that  in  Ontario  motions  for 
injunctions  must  be  moved  in  Court. 

See  further  as  to  injunctions,  supra,  p.  79. 

6.  INTERIM  PRESERVATION  OF  PROPERTY,  ETC. 

1005.  Where  by  any  contract  a  prima  facie  case  of  Pf^rim0* 
liability  is  established,  and  there  is  alleged  as  a  matter  ot'preserva- 
def  ence  a  right  to  be_  relieved  wholly  or  in  part  from  such  property. 
liability,  the  Court  or  a  Judge  may  make  an  order  for  the 
preservation  or  interim  custody  of  the  subject-matter  of 

the  litigation,  or  may  order  that  the  amount  in  dispute  be 
brought  into  Court  or  otherwise  secured.     Con.  Rule  1131. 

Same  as  the  Eng.  (1883)  R.  657. 

This  provision  gives  increased  power  to  the  Court  for  preserving 
the  rights  of  the  parties  uninjured,  during  the  pending  of  litigation, 
and  an  interlocutory  order  made  under  this  Rule  may  be  enforced  by 
attachment:  Hutchinson  v.  Hartmont,  W.  N.  1877,  29. 

In  Russell  v.  Davtes,  W.  N.  1883,  109;  19  C.  L.  J.  273,  an  action  to 
recover  arrears  of  an  annuity,  an  order  made  for  payment  of  the 
annuity  till  the  trial,  the  plaintiff  being  in  destitution,  was  reversed 
in  appeal,  as  it  appeared  in  the  evidence  that  the  defendant  had  a 
prima  facie  case  for  insisting  that  the  annuity  had  determined. 

As  to  the  stage  of  the  action  at  which  an  application  may  be  made: 
see  Rule  1098. 
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Rule  1096.       1O«M>.  The  Court  or  a  Judge   may,  upon  the  applica- 
detdenrtion   tion  of  any  party  and  upon  such  terms  as  may  seem  just, 
and  inspec-  make  any  order  for  the  detention  or  preservation  of  pro- 
property,    perty,  being  the  subject  of  the  action,  or  for  the  inspection 
of  any  property,  the  inspection  of  which  is  necessary  for 
the  proper  determination  of  the  question  in  dispute;  and 
for  all  or  any  of  the  purposes  aforesaid  may  authorize  any 
person  or  persons  to  enter  upon  or  into  any  land  or  build- 
ing in  the  possession  of  a  party,  and  may  authorize  any 
samples  to  be  taken,  or  any  observation  to  be  made  or  ex- 
periment to  be  tried,  which  may  seem  necessary  or  ex- 
pedient for  the  purpose  of  obtaining  full  information  or 
evidence.     Con.  Rule  1135,  amended. 
See  the  Eng.  (1883)  R.  659. 

The  powers  given  by  this  Rule  are  very  much  wider  than  the  mere 
power  to  allow  inspection  given  by  the  C.  L.  P.  Act  (R.  S.  O.  1877, 
c.  50),  s.  168,  and  under  the  Rule  as  now  framed  they  are  wider 
than  under  the  former  Rule  1135,  and  the  Eng.  R. 

Similar  ju-     The  Court  of  Chancery,  under  its  similar  jurisdiction,  would  not 

risdiction    grant  an  inspection  on  the  application  of  the  plaintiff,  unless  satisfied 

Chan'cery    that  he  had  a  case  to  be  tried  at  the  hearing;  nor  in  any  case  unless 

the  inspection  asked  for  was  necessary  for  the  purpose  of  enabling 

the  party  applying  for  it  to  prove  his  case:  Piggott  v.  Anglo- American 

Telegraph  Co.,  19  L.  T.  46;  Batlcy  v.  Kynock,  L.  R.  19  Eq.  90. 

Formerly  inspection  could  not  be  granted  to  one  defendant  of  pro- 
perty belonging  to  another  defendant,  when  there  was  no  right  in 
question  between  them  in  the  action:  Shaw  v.  Smith,  18  Q.  B.  D.  193: 
but  under  the  Rule  as  now  framed  such  an  inspection  might  be 
ordered  if  necessary  for  the  proper  determination  of  the  question  in 
dispute  in  the  action. 

The  power  to  grant  inspection  under  this  Rule  is  limited  by  the  last 
clause;  where  to  make  the  inspection  effective  entry  into  any  land 
or  building  is  necessary,  such  entry  must  be  limited  to  any  land  or 
building  in  the  possession  of  a  party.  An  order  was  refused  where 
the  person  having  possession  was  not  before  the  Court:  Reid  v. 
Powers,  28  Sol.  Jour.  653;  Oarrard  v.  Edge,  37  W.  R.  501. 

Inspection  of  samples  was  ordered  in  Munn  v.  McConnell,  1  C.  L. 
T.  169. 

In  an  action  to  restrain  defendants  (who  were  owners  of  a  house 
fronting  on  the  same  street  as  the  house  owned  by  the  plaintiff),  from 
causing,  or  permitting,  sewage  to  be  discharged  from  their  premises 
into  a  drain  belonging  to  the  plaintiff,  and  from  permitting  any 
connection  to  remain  between  their  premises  and  the  plaintiff's  drain, 
an  order  was  made  under  this  Rule,  authorizing  the  plaintiff  to  enter 
on  that  part  of  the  street  the  soil  of  which  belonged  to  the  de- 
fendants, for  the  purpose  of  experimenting,  in  order  to  discover 
whether  the  pipe  which  joined  the  plaintiff's  drain  proceeded  directly 
from  the  defendant's  house,  and  for  this  purpose  to  dig  up  the  street 
as  far  as  might  be  necessary:  Lumo  v.  Beaumont,  27  Ch.  D.  356. 

Where  the  defendant  in  an  action  for  obstruction  of  light  and  air, 
had  not  delivered  his  statement  of  defence,  Archibald.  J.,  refused  an 
order  for  inspection  until  he  had  disclosed  his  defence:  W.  N. 
1876,  53. 
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In  a  nuisance  action,    an   application  to   inspect  the  defendant's  Rule  1096. 
works  to  ascertain  how  the  nuisance  was  occasioned  was  refused,  as 
proof   of   the    nuisance   could   be    obtained    from   external    sources: 
Barlow  v.  Bailey,  18  W.  R.  783;  see  also  Flower  v.  Lloyd,  W.  N.  1876, 
169,  230. 

Upon  a  prima  facie  case  of  mineral  trespass,  or  encroachment  by  Mineral 
the  defendant,  or  where  the  fact  of  trespass  (which  is  denied)  cantrespass- 
only  be  ascertained  by  inspection,  and  no  injury  will  result  to  the 
defendant  therefrom,   an  interlocutory  order   will  be  made  for  the 
inspection  of  his  mine;  and  the  order  will,  when  necessary,  extend  to 
the   removal  of  the  obstructions  to  the   inspection:   Seton,   5th  ed., 
503;  see  Cooper  v.  Incc,  Hall  &  Co.,  W.  N.  1876,  24. 

The  rule  in  actions  for  the  infringement  of  letters  patent  is,  that  Infringe- 
where  a  plaintiff  is  unable  to  obtain  clear  and  satisfactory  evidence merit  of  let 
of  infringement,  the  Court,  upon  a  fair  prima  facie  case  being  made  er8pa 
out,  will  order  the  defendant  to  permit  an  inspection  to  be  made  of 
his  premises  and  machinery,  by  proper  persons  named  on  behalf  of 
the  plaintiff:  Seton,  351.     In  an  action  to  restrain  infringement  of  a 
patent  for  grinding  grain  so  as  to  separate  the  germ  from  the  flour, 
inspection   of    the    plaintiff's   process,    to   see   how   it   was    actually 
carried  on  under  their  patent,  was  granted.     The  plaintiffs  did  not 
claim  any  novelty  in  the  machinery,  their  specification  was  confined  to 
a  new  process  or  product:  The  Germ  Milling  Co.  v.  Robinson,  53  L.  T. 
696;  34  W.  R.  194;  55  L.  J.  Chy.  287. 

In   an  action  to  recover  jewellery,   the  defendant  alleged   that   itPreserva- 
belonged  to  a  third  party,  and  had  been  deposited  by  him  to  secure  a  subject 
debt  due  to  the  defendant.     The  Court  ordered  it  to  be  given  up  to  Of  action, 
an  officer  of  the  Court:  Velati  v.  Braham,  46  L.  J.  C.  P.  415. 

The  Court  has  full  power  to  allow  photographs  to  be  taken  by  a 
party  to  the  action  of  documents  in  the  possession  of  the  other  party: 
Lewis  v.  Londesborougli,  1893,  2  Q.  B.  191. 

On  the  affidavit  of  plaintiff,  stating  that  the  property  was  rapidly  Receiver  to 
being   damaged,   the   Court   of   Appeal    appointed   him   receiver   and  prol™tv 
manager,   though   no   application   for  this   purpose   had   been   made, 
either  to  a  Divisional  Court  or  a  Judge:  Hyde  v.  Warden,  1  Ex.  D. 
309. 

The   Court  has  jurisdiction   under  this  Rule  to   grant  an   interim  Injunction 
injunction  in  a  proper  case,  to  restrain  a  defendant  from  ceasing  to 
pump  water  out  of  a  mine  which  the  defendant  was  in  possession  of, 
and  had  agreed  to  lease,  in  order  to  prevent  its  destruction:  Strelley 
v.  Pearson,  15  Ch.  D.  113. 

As  to  authorizing  the  making  of  experiments,  see  Badische  Anilin, 
etc.,  v.  Levinstein,  24  Ch.  D.  156. 

Instead  of  ordering  documents  to  be  brought  into  Court,  the  Court  Delivery 
in  a  clear  case,  on  an  interlocutory  motion,  directed  a  defendant  touP°fdoca 
deliver  up  documents  of  which  he  obtained  possession  while  in  the m' 
plaintiff's   service,   and   which   he   had   improperly   carried   away   on 
leaving  his  employ:  Whitwham  v.  Moss,  73  L.  T.  57. 

An  application  under  this  Rule  is  generally  made  to  the  Court  as  in  Practice, 
motions  for  injunctions:  see  English  v.  Cambencell,  W.  N.  1875,  256; 
but  an  order  has  bsen  made  in  Chambers:  see  Cooper  v.  Ince,  Hall 
Co.,  W.  N.  1876,  24.  It  should  in  general  be  upon  notice:. see  the 
next  Rule,  and  Habershon  v.  Oill,  W.  N.  1875,  231;  but  where  circum- 
stances rendered  it  proper,  on  an  ~ex  parte  application,  an  order  for 
the  purpose  of  inspecting  and  taking  samples  was  made:  Hennessey 
v.  Rohmann,  36  L.  T.  51;  W.  N.  1877,  14;  an  order  for  detention  and 
J.A.— 77 
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Rules         preservation  of  property:  Meluish  v.  Milton,  24  W.  R.  679;  and  an 
1097,  1098.  order  for  inspection  of  a  mine,  in  an  action  for  damages  for  with- 
drawing support  to  land:  Mitchell  v.  Dartey  Main  Colliery  Co.,  31  W. 
R.  549. 

A  party  is  bound  by  an  order  for  preservation  of  property  as  soon 
as  he  has  notice  of  it:  Ex  p.  Langley,  13  Ch.  D.  110.  See  also  p.  35, 
supra. 

Chattel  property  in  dispute  may  be  ordered  to  be  sent  out  of  the 
jurisdiction,  for  the  purpose  of  inspection  by  a  witness  out  of  the 
jurisdiction  whose  evidence  is  ordered  to  be  taken  abroad:  Chaplin  v. 
Puttick,  1898,  2  Q.  B.  160;  S.  C.,  gub  nom.  Chaplin  v.  Laing,  78  L. 
T.  410. 

Serfshabie  1^97.  The  Court  or  a  Judge  may,  on  the  application 
good's.81  e  of  a  party,  order  the  sale,  by  any  person  or  persons  named 
in  the  order,  and  in  such  manner  and  on  such  terms  as 
may  seem  just,  of  any  goods,  wares,  or  merchandise  which 
may  be  of  a  perishable  nature  or  likely  to  be  injured  from 
keeping,  or  which  for  any  other  reason  it  may  be  desirable 
to  have  sold  at  once.  Con.  Rule  1133. 

See  Eng.  (1883)  R.  658. 

Query,  whether  an  order  can  only  be  made  where  the  goods,  etc., 
are  the  subject  of  the  action:  Dongar  v.  Gospel  Oak  Iron  Co.,  6  Times, 
260,  and  see  Rule  1096. 

An  order  may  be  made  for  the  sale  of  a  chattel  which,  for  a  "  just 
and  sufficient  reason,  it  may  be  desirable  to  have  sold  at  once." 
Thus  in  Bartholomew  v.  Freeman,  3  C.  P.  D.  316,  the  Court  ordered  a 
horse  to  be  sold,  on  the  ground  that  it  was  consuming  its  value  in 
food,  and  there  was  no  reason  why  it  should  not  be  sold.  In  Codding- 
ton  v.  Jacksonville  P.  d  M.  Ry.  Co.,  39  L.  T.  12,  an  order  was  made 
for  the  sale  of  bonds  as  perishable  property;  and  in  Evans  v.  Davies, 
1893,  2  Ch.  216;  68  L.  T.  244,  a  like  order  was  made  in  respect  of 
shares  in  a  limited  company,  as  being  goods  within  the  meaning  of 
this  Rule  (see  also  note  to  Rule  616,  supra,  p.  774);  and  see  Gee  v. 
Betts,  103  L.  T.  Jour.  267. 

A  foreign  ship  was  ordered  to  be  sold  on  the  report  of  the  Marshal 
that  the  sale  was  desirable:  The  Hercules,  11  P.  D.  10. 

An  order  was  refused  to  the  plaintiff  where  there  was  no  dispute  in 
the  action  that  the  property  in  the  goods  was  in  the  defendant,  there 
being  also  no  urgent  reason  for  a  sale:  Dongar  v.  Gospel  Oak  Iron 
Co.,  supra. 

In  an  action  for  an  unpaid  balance  on  the  sale  of  a  horse,  and  for 
breach  of  warranty  of  another  horse  received  in  part  payment, 
plaintiff  applied  for  leave  to  sell  the  horse  so  received  in  part  pay- 
ment; it  was  held  by  Quain,  J.,  that  no  order  was  necessary,  and  that 
the  Rule  was  not  applicable:  Anon.,  1  Charl.  Ch.  Ca.  127;  60  L.  T. 
Jour.  p.  84. 

when      1O98.    The  application  may  be  made  by  the  plaintiff  at 
?6      an^  time  after  the  right  appears  from  the  pleadings,  or 

(if  there  be  no  pleadings)  is  made  to  appear  by  affidavit  or 

otherwise.     Con.  Rule  1132. 
See  Eng.  (1883)  R.  663. 
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1O9O.  Where  an  action  is  brought,  or  a  defendant  by 
way  of  counter-claim  seeks,  to  recover  specific  property  Amo'unt 
other  than  land,  and  the  party  from  whom  such  recovery  ojuen  ^ 
is  sought  does  not  dispute  the  title  of  the  party  seeking  to  mag  be 
recover  the  same,  but  claims  to  retain  the  property  by  gourma 
virtue  of  a  lien  or  otherwise  as  security  for  money,  the  §«£ 
Court  or  a  Judge,  at  any  time  after  such  last  mentioned  up. 
claim  appears  from  the  pleadings,  or  (if  there  be  no  plead- 
ings) by  affidavit  or  otherwise,  may  order  that  the  party 
claiming  to  recover  the  property  be  at  liberty  to  pay  into 
Court,  to  abide  the  event  of  the  action,  the  amount  of 
money  in  respect  of  which  the  lien  or  security  is  claimed, 
and  such  further  sum  (if  any)  for  interest  and  costs  as  the 
Court  or  Judge  may  direct,  and  that  upon  such  payment 
into  Court  being  made,  the  property  claimed  be  given 
up  to  the  partv  claiming  it.     Con.  Rule  1136. 

See  Eng:  (1883)  E.  664. 

Under  Rule  1099  in  order  to  entitle  the  plaintiff  to  an  order  that  the 
specific  property  be  given  up  to  him,  he  must  pay  into  Court  the 
whole  amount  of  the  lien  claimed  by  the  defendant  notwithstanding 
that  it  exceeds  the  value  of  the  specific  property  claimed:  Oebruder 
Xaf  v.  Ploton,  25  Q.  B.  D.  13;  63  L.  T.  328.  But  this  would  not 
prevent  the  Court  from  dealing  with  a  case  where  a  fraudulently 
excessive  claim  is  made  for  the  purpose  of  defeating  the  Rule:  S.  C., 
per  Lord  Esher,  M.R. 

7.  PROHIBITION. 

11OO.    Prohibition  may  be  granted  by  judgment  or 
order  upon  motion  to  the  Court  or  a  Judge.     A  writ  of  der  of  pro- 
prohibition    shall    not    be    issued,  but    the  judgment  orhlbl 
order  shall  have  the  same  effect  as  a  writ  of  prohibition 
formerly  had.     Con.  Rules  1137,  1138. 

Prior  to  R.  S.  O.  1877,  c.  52,  s.  2,  a  mere  surmise  or  suggestion  of 
the  ground  for  prohibition  was  enough  to  put  the  Superior  Court  in 
motion,  and  the  suggestion  was  not  required  to  be  verified  where 
there  was  a  plea  in  the  Court  below,  but  if  there  was  no  plea,  then 
an  affidavit  was  required. 

The  right  to  the  writ  has  to  be  tried  now  upon  a  motion,  subject 
to  the  same  rules  as  other  motions.  Amongst  others,  Rules  489-498 
will  be  applicable,  and,  in  such  cases  as  the  Court  would  formerly 
direct  a  declaration  and  subsequent  proceedings  in  prohibition,  a 
Court  or  Judge  can  now  upon  a  motion  direct  that  evidence  be  taken 
in  such  way  as  may  seem  proper,  and  if  necessary  that  an  issue  be 
tried. 

The  motion  has  usually  been  made  in  Chambers  to  a  Judge.  The 
Master  in  Chambers  and  Local  Judges  and  Masters  have  no  jurisdic- 
tion: see  Rules  42,  45,  49,  except  Local  Judges,  where  Rule  47  applies. 
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Rules  A  successful  party  on  an  application  for  prohibition  is  entitled  to, 

1101-1103.  and  should  be  awarded,  costs,  unless  the  Court,  in  the  proper  exercise 
of  a  wise  discretion,  can  see  good  cause  for  depriving  such  party  of 
them;  and  such  party  should  not  be  deprived  of  costs,  unless  there 
appears  to  have  been  impropriety  of  conduct,  which  induced  the 
litigation,  or  impropriety  in  the  conduct  thereof:  Re  McLeod  v.  Emigh 
(2),  12  P.  B.  503;  Reg.  v.  Justices  of  London,  1894,  1  Q.  B.  453;  70  L. 
T.  148 

Prohibition  is  the  proper  remedy  where  the  inferior  Court  is 
exceeding  its  jurisdiction,  not  where  it  has  committed  merely  an 
error  or  irregularity  in  procedure,  the  remedy,  if  any,  in  the  latter 
case  is  by  appeal,  and  if  there  is  no  appeal  there  is  no  remedy:  Reg. 
v.  Mayor  of  London,  69  L.  T.  721. 

Where  the  want  of  jurisdiction  is  apparent  on  the  face  of  the 
proceedings,  prohibition  must  be  granted  ex  debito  justitice,  and  the 
applicant  is  not  estopped  by  any  consent  or  acquiescence  on  his 
part,  but  the  granting  of  prohibition  is  discretionary  where  the  want 
of  jurisdiction  is  not  apparent,  and  depends  on  facts  which  the 
applicant  has  neglected  to  bring  to  the  attention  of  the  inferior 
Court:  Farqunarson  v.  Morgan,  1894,  1  Q.  B.  552;  70  L.  T.  152. 

Prohibition  is  an  extreme  measure,  granted  summarily  only  in  a 
very  plain  case  of  the  unlawful  exercise  of  jurisdiction  by  a  sub- 
ordinate tribunal:  R0  Cummings  &  Carleton,  25  Ont.  607. 

8.  CERTIORARI. 

Certiorari.'  11O1.  An  order  for  certiorari  may  be  granted  upon 
motion  to  the  Court  or  a  Judge.  A  writ  of  certiorari  shall 
not  be  issued,  but  the  order  shall  have  the  same  effect  as  a 
writ  of  certiorari  formerly  had.  Con.  Rule  1140. 

9.  INTERPLEADER. 


Interpreta- 
tion. 


(i)   Generally. 
1102.  In  Rules  1103  to  1128, 

(a)  "  Execution,"  "  writ "  and  "  writ  of  execution  "  shall 
?666  (now*'  include  an  "  order  of  attachment  under  The  Ab- 

R.s.o.c.79.)  sconding  Debtors  Act  and  Rules  1058  to  1066." 

(6)  "  Execution  creditor "  shall  include  "  attaching 
creditor." 

(c)  "  Sheriff  "  shall  mean  a  Sheriff,  Coroner,  Elisor  or 
other  officer  charged  with  the  execution  of  any 
writ  or  process  of  the  High  Court,  or  of  a  County 
Court  in  cases  where  Rule  1123  applies.  Neiu. 


When  re- 
lief by  in- 
terpleader 
granted. 


11  OS.    Relief  by  way  of  interpleader  may  be  granted, 

(a)  Where  the  person  seeking  relief  (hereinafter  called 
the  applicant)  is  under  liability  for  any  debt, 
money,  goods  or  chattels,  for  or  in  respect  of 
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which  he  is,  or  expects  to  be,  sued  by  two  or  Rule  n<>3. 
more  persons  (hereinafter  called  the  claimants) 
making  adverse  claim  thereto; 

(&)  "Where  the  applicant  is  a  Sheriff  and  claim  is  made 
to  any  money,  goods,  or  chattels,  lands  or  tene- 
ments, taken  or  intended  to  be  taken  in  execu- 
tion under  a  writ  of  execution,  or  to  the  pro- 
ceeds or  value  thereof,  by  any  person  other  than 
the  person  against  whom  the  process  issued. 
Con.  Kule  1141. 

Taken  from  Eng.  (1883)  R.  850. 

Before  this  Rule  the  practice  in  force  both  in  Common  Law  Courts 
and  in  Equity  remained  in  force  under  the  Judicature  Act.  The 
practice  in  the  Common  Law  Courts  was  regulated  by  R.  S.  O.  1877, 
c.  54,  as  amended  by  44  V.  c.  7;  49  V.  c.  16,  s.  13;  the  jurisdiction  in 
Equity  except  in  the  case  of  interpleader  by  Sheriffs  did  not  depend 
upon  the  statute:  McElheran  v.  London  Masonic,  etc.,  11  P.  R.  181. 

The  practice  on  interpleader  by  a  Sheriff  was  the  same  in  all  the 
Courts,  being  regulated  by  R.  S.  O.  1877,  c.  54,  and  amending  Acts. 

In  the  case  of  interpleader  by  a  stakeholder,  in  the  Common  Law 
Courts  this  was  only  possible  where  he  was  a  defendant,  having 
been  actually  sued;  in  Equity,  it  was  sufficient  if  a  claim  was  made 
against  the  applicant,  and  he  was  in  danger  of  being  molested  by 
conflicting  rights:  Story,  Eq.  Jur.  s.  808. 

At  Common  Law  a  stakeholder  seeking  relief  could  only  do  so,  as 
above  mentioned,  when  he  was  a  defendant  in  respect  of  a  claim  for 
money  or  goods,  of  which  he  had  to  be  in  possession,  as  he  had  to 
be  in  a  position  to  dispose  of  them  in  any  manner  directed  by  the 
Court;  he  also  was  required  to  have  received  a  distinct  notice  of  the 
adverse  claim,  an  expectation  of  being  sued  was  not  enough.  The 
claim  of  the  third  party  had  to  be  in  respect  of  the  same  subject 
matter  in  respect  to  which  the  defendant  was  sued,  but  it  was  not 
necessary  that  it  should  be  an  absolute  right  of  property  in  the 
subject  matter. 

Where  rent  was  claimed  from  A.  by  B.,  and  was  garnished  by 
creditors  of  C.  (the  father  of  B.),  who,  it  was  claimed,  was  the  real 
lessor,  A.  refusing  to  pay  rent  unless  protected  from  these  claims, 
and  being  sued  in  a  County  Court  by  B.  for  the  full  amount  of  rent, 
was  held  entitled  to  relief  under  this  Rule:  R>e  Anderson  &  Barber,  13 
P.  R.  21. 

Interpleader  by  Stakeholders. — Under  the  present  Rule,  which  ' 
in  effect  follows  the  Equity  practice,  the  person  seeking  relief  is  only 
required  to  be  under  liability  for  the  subject  matter,  it  is  not  neces- 
sary that  he  be  first  sued,  before  applying  for  relief.  Probably  this 
Rule  does  not  extinguish  any  power  to  compel  interpleader  existing 
formerly  in  Equity  by  bill  filed,  and  now  possessed  by  the  High 
Court:  see  McElheran,  v.  London  Masonic,  etc.,  11  P.  R.  181;  Western 
Canada  L.  &  8.  Co.  v.  Court,  25  Gr.  151;  Henderson  v.  Watson,  23  Gr. 
355. 

1  Formerly,  if  the  defendant  might  be  liable  to  both  the  plaintiff 
and  the  third  party,  he  could  not  interplead.  This  may  be  still  the 
case  under  this  Rule:  see  Farr  v.  Ward,  2  M.  &  W.  844. 
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Kule  1103.  And  where  a  person  is  sued  by  two  persons  in  respect  of  the  same 
transaction,  he  is  not  entitled  to  an  interpleader  order  on  the  ground 
that  he  claims  to  be  indebted  to  only  one  of  them:  Greatorex  v. 
Hackle,  1895,  2  Q.  B.  299. 

The  Crown  cannot  be  compelled  to  interplead,  not  having  been 
mentioned  in  the  Act:  see  Candy  v.  Maugham,  1  D.  &  L.  745. 

A  person  outside  the  jurisdiction  may  be  compelled  to  interplead: 
Ruld  162  (3);  Belmont  v.  Aynard,  4  C.  P.  D.  352;  Credit  Gterundevise 
v.  Van  Wcede,  12  Q.  B.  D.  171;  but  where  the  fund  in  dispute  was 
payable  in  a  foreign  country  by  foreigners  residing  therein  to  other 
foreigners  also  residing  therein,  and  a  claimant  within  the  jurisdic- 
tion claimed  it,  it  was  held  that  the  person  from  whom  the  fund 
was  claimed  could  not  interplead  in  Ontario:  Re  Benfleld  &  Stevens, 
17  P.  R.  300,  339,  and  this  may  perhaps  still  be  the  case  notwith- 
standing Rule  162  (3). 

It  would  seem  to  be  immaterial  whether  the  titles  on  which  the 
adverse  claimants  rely  are  legal  or  equitable,  see  Jud.  Act,  sec.  58 
(13),  and  Ruston  v.  Pope,  L.  R.  3  Ex.  269;  Bank  of  Ireland  v.  Perry, 
L.  R.  7  Ex.  14;  Duncan  v.  Cassfon,  L.  R.  C.  P.  554;  Engleback  v. 
Nixon,  L.  R.  10  C.  P.  645. 

A  debtor  who  is  being  sued,  and  who  has  notice  of  an  assignment 
of  the  debt,  may  interplead  as  to  part  and  dispute  the  residue;  and 
his  application  may  be  either  under  this  Rule  or  under  the  Judicature 
Act,  section  58  (6),  and  the  proceedings  in  the  action  may  be  stayed 
under  the  latter  provision:  Reading  v.  London  School  Board,  16  Q.  B. 
D.  686. 

Where  the  claim  of  one  of  the  claimants  is  for  damages  for  the 
detention  of  the  subject  matter  in  dispute,  the  applicant  is  entitled 
to  interplead:  Attenborough  v.  St.  Katharines  Dock  Co.,  3  C.  P.  D.  450; 
Re  Canadian  Pacific  Ry.  v.  Carruthers,  17  P.  R.  277. 

Query,  whether  interpleader  is  a  proper  remedy  for  trying  the  right 
to  securities  as  between  co-sureties:  Trerice  v.  Burkitt,  1  Ont.  80. 

Interpleader  was  ordered  at  the  instance  of  an  auctioneer:  Watson 
v.  Henderson,  12  U.  C.  L.  J.  149;  Tanner  v.  European  Ba-nk,  L.  R.  1. 
Ex.  261,  and  of  a  bailee  of  a  policy  of  insurance:  Attenborough  v.  St. 
Katharines  Dock  Co.,  3  C.  P.  D.  450;  and  of  a  broker  to  whom  shares 
had  been  transferred  for  sale,  a  rival  claim  to  which  was  set  up: 
Robimon  v.  Jenkins,  24  Q.  B.  D.  167;  62  L.  T.  439. 

A  solicitor  who  has  recovered  judgment  for  a  client  under  an 
ordinary  retainer  has  no  authority,  without  special  instructions,  to 
engage  in  proceedings  in  interpleader:  James  v.  Ricknell,  20  Q.  B.  D. 
164;  but  where  he  is  retained  in  interpleader  proceedings  ho  has 
the  ordinary  powers  of  a  solicitor,  as  in  other  contested  cases: 
Hackett  v.  Bible,  12  P.  R.  482. 

Affidavits.  Practice.— Affidavits  entitled  "  In  the  H.  C.  J.  Chy.  D.  Between 
A.,  applicant,  and  B.  and  others,  claimants,"  were  held  sufficient: 
Re  Anderson  d  Barber,  13  P.  R.  21. 

The  costs  of  proceedings  are,  under  Rule  1130,  in  the  discretion  of 
the  Court,  and  were  ordered  to  be  paid  by  the  person  causing  the 
litigation,  in  Re  Anderson  <£•  Barber,  supra. 

A  stakeholder  interpleading,  and  acting  bona  ftde,  is  entitled  to 
deduct  from  the  fund  in  dispute  the  taxed  costs  occasioned  by  the 
interpleader:  Clench  v.  Dootey,  56  L.  T.  122,  without  prejudice  to  the 
question  as  to  how  the  costs  are  to  be  ultimately  borne:  Searlc  v. 
Mattheics,  W.  N.  1883,  176. 


Costs. 
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Bailees  and  Carriers. — The  former  special  Rules  (1167,  et  seq.),  Rule  1103. 
relating  to   interpleader  by  Bailees  and    Carriers   have  been   abro- 
gated, as  the  provisions  of  Rules  1103  (a),  etc.,  cover  such  cases:  see 
Rogers  v.  Lambert  d  Co.,  64  L.  T.  406. 

See  Re  Canadian  Pacific  Ry.  Co.  and  Carruthers,  17  P.  R.  277,  where 
an  interpleader  order  was  granted  respecting  claims  to  grain  de- 
posited under  a  contract  in  the  Ry.  Co.'s  elevators,  notwithstanding 
that  the  specific  grain  could  not  be  delivered,  but  only  grain  of  like 
standard  and  quality. 

Interpleader  by  Sheriffs.— Under  clause  (6)  of  the  present  Rule 
the  practice  in  interpleader  by  Sheriffs  is  substantially  the  same 
as  under  the  R.  S.  O.  1877,  c.  54. 

A  Sheriff's  right  to  interplead  is  not  confined  to  the  cases  falling 
within  clause  (b);  but  in  cases  not  provided  for  by  that  clause  he 
may  invoke  the  assistance  of  clause  (a):  Re  Gould  v.  Hope,  20  Ont. 
App.  347. 

The  disposition  of  the  Court  is  to  be  more  liberal  in  relieving  the  When  en- 
Sheriff  than  formerly:  Darling  v.  Collation,  10  P.  R.  110.  titled  or 

not  to  in- 

Where   the   application   is    made   by    a    Sheriff   under   clause    (6),  terplead. 
the   Sheriff   must   have   made   a   seizure   before  he   can    apply,    and 
before  the  Court  can  have  any  summary  jurisdiction  to  direct  an 
issue:  Ogden  v.  Craig,  10  P.  R.  378;  Teskey  v.  Nfil,  15  P.  R.  244. 

Where  the  goods  seized  are  in  the  possession  of  the  debtor,  or  he 
is  in  possession  jointly  with  a  third  person,  the  proceedings  detailed 
in  Rules  1115  and  1116  should  be  taken  to  bring  the  claim  to  the 
notice  of  the  execution  creditor,  and  hear  from  him  whether  or  not 
he  acknowledges  the  validity  before  the  Sheriff  applies  for  an  inter- 
pleader order. 

A  seizure  of  moneys  paid  for  entrance  to  a  theatre,  after  the  com- 
mencement of  proceedings  to  wind  up  the  theatre  company  was  held 
to  be  void:  Re  The  Opera,  Limited,  38  W.  R.  637;  62  L.  T.  859. 

Money  paid  under  protest  by  a  claimant  was  held  to  be  proceeds 
or  value  of  goods  and  chattels  within  the  above  RulQ:  Smith  v. 
CrUchfield,  14  Q.  B.  D.  873. 

The  expression  "  goods  and  chattels  "  in  The  Execution  Act,  and  in 
this  Rule*,  includes  stock:  Brown  v.  Nelson,  20  C.  L.  J.  390;  4  C.  L. 
T.  594. 

Goods  in  possession  of  an  Assignee  in  Insolvency  under  the  Insol- 
vent Act  of  1875  could  not  be  taken  in  execution,  and  neither  a 
Sheriff  nor  an  execution  creditor  could  sue  the  Assignee  and  oblige 
him  to  interplead,  though  the  debtor  might  do  so:  McMaster  v. 
Meakin,  7  P.  R.  211. 

Interpleader  may  be  directed  respecting  the  proceeds  of  a  sale  in 
the  Sheriff's  hands:  Booth  v.  Preston,  &c.,  Ry.  Co.,  3  P.  R.  90;  and 
respecting  money  paid  under  protest  by  a  claimant  whose  goods  were 
seized,  and  who  claimed  the  money;  the  Sheriff  was  also  held  to  be 
entitled  to  protection  against  an  action  for  trespass  for  entering 
upon  the  premises  of  a  person  other  than  the  debtor:  Smith  v.  CrUch- 
field, 14  Q.  B.  D.  873;  see  also  Edmonds  v.  Wallingford,  33  W.  R.  647. 

Where  a  Sheriff  who,  without  special  direction  from  the  execution 
creditor,  had  seized  and  sold  goods  alleged  to  have  been  exempt  from 
execution,  was  being  sued  therefor  by  the  execution  debtor,  it  was 
held  that  the  Sheriff  was  not  entitled  to  interplead  as  to  the  pro- 
ceeds realized  from  the  sale:  Re  Gould  &  Hope,  20  Ont.  App.  347. 
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Rule  1103.  Where  a  Sheriff's  right  to  execute  a  writ  of  possession  is  contested 
on  the  ground  that  the  contestants  were  not  parties  to  the  action, 
the  Sheriff  is  entitled  to  interplead:  Emerson  v.  Humphries,  15  P.  R. 
84;  see  also  Adamson  v.  Adamson,  12  P.  R.  21. 

A  Sheriff  was  held  not  entitled  to  interplead  by  reason  of  a 
claimant  disputing  the  right  of  subsequent  execution  creditors  to  the 
goods  seized,  where  there  would  be  no  fund  to  satisfy  such  subse- 
quent executions:  Canadian  Bank  of  Commerce  v.  Bruce,  2  C.  L. 
T.  92. 

A  Sheriff  may  interplead  where  a  claim  for  rent  is  made  by  a 
landlord:  McLauglilin  v.  Hammill,  22  Ont.  493. 

But  where  a  Sheriff  seized,  but  put  no  bailiff  in  possession  of  the 
goods,  and  then  the  landlord  seized  them  for  rent,  it  was  held 
that  a  second  seizure  by  the  Sheriff  was  illegal,  as  they  were  in 
oustodiu  legis,  and  also  that  the  validity  of  the  landlord's  claim  could 
not  be  decided  in  Chambers:  Craig  v.  Craig,  7  P.  R.  209. 

The  question  whether  the  Sheriff  by  withdrawing  for  a  time  from 
the  premises,  on  which  he  has  made  a  seizure,  has  abandoned  pos- 
session of  the  goods  seized  is  a  question  of  fact.  Where  he  goes 
out  of  possession  for  some  temporary  necessity  such  as  to  get  food, 
or  to  see  a  doctor,  he  does  not  abandon  possession;  but  where  he 
went  out  to  assist  the  debtor  and  enable  a  sale  of  the  debtor's  busi- 
ness to  be  carried  out,  that  was  held  to  be  an  abandonment  of  pos- 
session: Bagshawes  (Limited)  v.  Deacon,  1898,  2  Q.  B.  173. 

The  Sheriff  was  held  entitled  to  interplead  a  second  time  in  respect 
of  a  claim  by  the  same  claimant,  alleging  a  different  title:  Gay  nor  v. 
Salt,  24  TJ.  C.  Q.  B.  180;  but  not  to  contest  the  claim  of  a  landlord 
which  might  have  been  disposed  of  on  a  first  application:  Clarke  v. 
Farrell,  8  P.  R.  234.  A  claimant  cannot  set  up  another  title  in  the 
same  issue,  but  must  make  a  subsequent  application  to  the  Court: 
Barber  v.  Leeson,  1  Ont.  114. 

Inquiries        -^  Sheriff  should  exercise  no  discretion  as  to  the  disposition  of  the 

tobemadej  goods  seized  by  him,  but  should  come  at  once  to  the  Court,  otherwise 

and  bring-  jje  wju  disentitle  himself  to  protection:  Bosicell  v.  Pettigreic,  7  P.  R. 

claimants.  393:  Adams,  v.  Blackwell,  10  P.  R.  168.     He  should,  however,  make 

some  inquiry  as  to  the  nature  of  Ihe  claims  made,  and  inform  the 

execution  creditor  of  them:  Walker  v.  Niles,  3  Chy.  Ch.  59. 

In  Duncan  v.  Tees,  11  P.  R.  66,  it  was  said  that  interpleader  orders 
should  only  be  made  with  caution,  and,  where  goods  were  in  the 
possession  of  a  third  person,  there  should  be  strong  presumptive 
evidence  of  the  goods  being  the  debtor's,  which  should  ordinarily 
appear  on  affidavit  of  the  belief  of  the  Sheriff,  and  also  of  the  execu- 
tion creditor.  This  opinion  has  not  been,  to  the  full  extent,  followed 
in  practice,  the  affidavit  of  the  execution  creditor  is  not  considered 
necessary:  and  see  /b.,  296;  also  Edmonds  v.  Wallingford,  33  W.  R. 
647;  and  it  has  been  held  that  the  Sheriff  is  not  obliged  to  shew  that 
the  claim  of  a  person  not  in  possession  of  goods  taken  in  execution, 
is  open  to  objection,  in  order  to  entitle  him  to  interplead:  Doran  v. 
Toronto  Suspender  Co.,  14  P.  R.  103;  see  also  Stacker  v.  Haggertn,  t'.T 
L.  T.  27. 

Where  the  Sheriff  had  sold  with  the  consent  of  both  parties,  it 
was  considered  that  he  had  not  improperly  exercised  any  discretion 
of  his  own:  Darling  v.  Collation,  10  P.  R.  110. 

A  Sheriff  is  not  justified  in  interpleading  after  he  has  notice  that 
the  execution  creditor  declines  to  contest  the  claim  of  the  third  party; 
and  if,  notwithstanding,  he  does  apply  for  an  interpleader  order,  it 
may  be  refused,  and  the  Court  will  not  order  that  no  action  be 
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brought  against    him:    Sadcuu    v.    Shorey,    74    L.    T.  240;  and  see  Rule  1103. 
Rule  ^1116. 

All  claimants  of  whom  the  Sheriff  is  aware  should  be  brought  in: 
Clarke  v.  Farrell,  8  P.  R.  234.  Division  Court  execution  creditors 
are  proper  parties,  and  should  be  brought  in  by  the  Sheriff  along 
with  High  Court  and  County  Court  execution  creditors:  MacFie  v. 
Hunter,  9  P.  R.  149. 

Where  some  writs  are  in  the  High  Court,  the  interpleader  applica-  Forum, 
tion  should  be  in  the  High  Court,  though  the  seizure  was  under  a 
County  Court  writ,   and  before  the  High   Court  writ   came  to  the 
Sheriff's  hands:  Strange  v.  Toronto  Telegraph  Co.,  8  P.  R.  1. 

A  claimant  out  of  the  jurisdiction  may  by  leave  be  served  and 
compelled  to  interplead:  Rule  1G2  (3);  Belmont  v.  Aynard,  4  C.  P.  D. 
354;  Credit  Gerandeuse  v.  VanWeede,  12  Q.  B.  D.  171. 

A  Sheriff  may  disentitle  himself  to  an  interpleader  order  by  not 
coming  promptly  to  the  Court  when  claims  are  made  to  the  goods 
seized.  He  must  come  within  reasonable  time;  improper  delay  will 
be  an  answer  to  the  application:  Thompson  v.  Ward,  1  P.  R.  2G9; 
McMaster  v.  Milne,  2  P.  R.  386.  What  will  amount  to  such  laches 
will  depend  upon  the  circumstances  of  each  case:  see  Boswcll  v. 
Pettigrew,  7  P.  R.  393;  Wiltons  v.  Peatman,  /&.,  84.  He  is  not 
justified  by  the  fact  that  the  first  seizure  does  not  embrace  all 
defendant's  goods,  in  delaying  to  apply  till  he  can  get  possession  of 
the  residue:  Miller  v.  Nolan,  1  C.  L.  J.  327. 

Where  the  claimant  of  the  goods  paid  the  Sheriff  the  amount  of 
the  execution,  and  the  latter  then  withdrew;  it  was  held  that  he 
had  not  disentitled  himself  to  relief  by  interpleader:  Paris  Manufac- 
turing Co.  v.  Walls,  10  P.  R.  138. 

The    interpleader   order    usually    protects    the    Sheriff    only    from  Action 
actions;  without  special  provision  the  order  is  no  protection  to  the|?aiIHL* 
execution  creditor:  Park  v.  Taylor,  1  C.  P.  414;  McCollum  v.  Ken;  8 eSt creditor 
U.  C.  L.  J.  71;  but  the  Judge  has  authority  to  restrain  by  the  inter- 
pleader   order    actions    against    the    execution    creditor    as    well    as 
against    the    Sheriff:    Buffalo.   <&    Lake    Huron    Railway    (Company    v. 
Hemmingicay,  22  TJ.  C.  Q.  B.  562. 

Accepting  and  contesting  an  interpleader  issue  will  not  make 
execution  creditors  liable  for  the  previous  seizure  by  the  Sheriff;  au 
execution  creditor  cannot  thus  be  made  a  trespasser  by  relation,  or 
liable  for  the  original  seizure:  Kennedy  v.  Patterson,  22  U.  C.  Q.  B. 
556;  Phillips  v.  Finding,  27  U.  C.  Q.  B.  32.  Where  special  directions 
are  given  to  the  Sheriff  by  the  execution  creditor,  or  in  writing  on 
the  writ,  by  his  solicitor,  to  make  the  seizure,  an  action  lies  against 
the  execution  creditor:  Morris  v.  Salberg,  22  Q.  B.  D.  614;  but  direc- 
tions verbally  given  by  the  solicitor's  clerk  were  held  not  sufficient 
to  render  the  execution  creditor  liable:  Smith  v.  Keal,  9  Q.  B.  D. 
340.  So  also  where  there  is  nothing  untrue  in  the  directions  en  the 
writ  so  as  to  mislead  the  Sheriff  into  seizing  goods  of  the  wrong 
person:  Candy  v.  Blaioerg,  7  Times,  424.  See  also  as  to  actions 
against  the  Sheriff  or  execution  creditor:  Lee  v.  Rumilly,  7  Times, 
303;  Lee  v.  Dangar,  1892,  2  Q.  B.  337;  Bagge  v.  Whitehead,  1892,  2  Q. 
B.  355. 

Where  an  execution  creditor  refuses  to  contest  the  claim  of  any  Harring 
claimant,  he  should  be  barred  as  to  such  claimant  by  the  order :  claims. 
Doran  v.  Toronto  Suspender  Co.,  14  P.  R.  103. 

After  the  claimant  has  given  security,  where  a  surety  in  the  bond 
becomes  insolvent,  an  order  will  not  be  made  barring  the  claimant,  in 
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Rule  1103.  default  of  giving  fresh  security:  Hogaboom  v.   Gillies,   16  P.   R.  96, 
affirmed  by  a  division  of  opinion  in  the  Court  of  Appeal:  II).,  260. 

Where  a  claimant  pays  money  into  Court  to  abide  the  result  of 
an  issue,  and  the  execution  creditor  succeeds  in  the  issue,  and  takes 
the  money  out  of  Court,  he  is  thereby  estopped  from  thereafter, 
disputing  that  as  against  himself  the  claimant  is  the  owner  of  the 
goods:  Haddow  \.  Morton,  1894,  1  Q.  B.  95,  565.  Semble,  he  might  on 
the  termination  of  the  issue  either  have  the  goods  sold  in  execution, 
or  take  the  money  out  of  Court,  but  he  cannot  do  both. 

Where  a  claimant  is  ordered  to  pay  into  Court  the  value  of  the 
goods  seized,  as  a  condition  of  the  Sheriff's  being  ordered  to  withdraw 
from  possession,  and  the  same  goods  are  subsequently  seized  by 
another  execution  creditor,  and  claimed  by  the  same  claimant,  he 
will  be  ordered  to  pay  into  Court  the  full  value  of  the  goods  as  a 
condition  of  the  Sheriff  being  ordered  to  withdraw  under  the 
second  execution:  Kotchie  v.  Golden  Sovereigns;  etc.,  1898,  2  Q.  B. 
164;  78  L.  T.  426. 


Issue. 


How  far  a 

creditor 

can 

impeach 

judgment 

obtained 

by  another 

creditor. 

Who  to  be 

plaintiff  in 

the  issue. 


Issues  between  the  plaintiff  and  execution  creditors,  as  to  the 
validity  of  the  plaintiff's  judgment  and  execution  against  creditors 
generally,  and  as  to  attaching  creditors  in  particular  on  the  ground 
of  fraud,  or  as  being  a  preference,  were  held  warranted  by  R.  S. 
O.  1877,  c.  54,  ss.  3,  10:  Leech  v.  Williamson.  10  P.  R.  226;  see  also 
Standard,  Insurance  Company  v.  Hughes,  11  P.  R.  220;  and  Doyle  v. 
Lasher,  16  C.  P.  263;  and  the  present  Rule  preserves  the  same  power 
as  was  contained  in  the  R.  S.  O.  1877,  c.  54,  s.  10,  at  any  rate  as 
regards  attaching  creditors:  see  Rules  1102  (c)  and  1103  (b);  and 
the  language  of  clause  (&),  authorizing  interpleader  in  the  case  of  a 
claim  by  "  any  person  other  than  the  person  against  whom  the  process 
issued  "  would  also  seem  to  be  wide  enough  to  enable  a  claim  to  be 
made  by  any  judgment  creditor  who  contends  that  other  judgments 
are  fraudulent  as  against  him:  see  McLaughlin  v.  Hammill,  22  Ont. 
493,  the  case  of  a  claim  for  rent  which  was  also  expressly  provided 
for  by  R.  S.  O.  c.  54,  s.  10. 

A  judgment  obtained  by  one  creditor  cannot  be  impeached  by  other 
creditors  on  grounds  of  defence  which  the  defendant  might  have,  but 
has  not,  raised:  see  Re  Hague,  Traders'  Bank  v.  Murray,  13  Out.  727; 
Boicerman  v.  White,  15  Ont.  App.  679. 

Where  the  claimant  is  out  of  possession  he  should  be  the  plaintiff 
in  the  issue:  Doran  v.  Toronto  Suspender  Co.,  14  P.  R.  103;  and  so 
also  where  the  possession  is  equivocal,  as  where  the  goods  seized 
are  at  the  house  or  residence  of  the  execution  debtor,  where  both  he 
and  his  wife  reside,  and  the  wife  is  the  claimant;  in  such  a  case 
she  should  be  made  plaintiff  in  the  issue:  Bolster  v.  Walker,  30  C. 
J.  140;  Hogaloom  v.  Grundy,  16  P.  R.  47;  Thompson  v.  Doyle,  16  C. 
L.  T.  286;  and  see  O'Neill  v.  Farr,  11  C.  L.  T.  845.  The  form  of 
issue  in  such  case  is  "  whether  at  the  time  of  (generally  the  seizure) 
the  goods  and  chattels  seized  were  the  property  of  the  claimant  as 
against  the  execution  creditor":  Van  Every  v.  Ross,  11  C.  P.  133. 

Where  the  claimant  is  in  possession  of  the  goods  at  the  time  of 
seizure,  the  execution  creditor  is  made  plaintiff  in  the  interpleader: 
see  Duncan  v.  Tees,  11  P.  R.  66;  Dominion  S.  tG  I.  Company  v.  Kilroy, 
15  Ont.  App.  487;  and  see  WinfteJd  v.  Fo-wlie,  34  Ont.  105,  107.  The 
form  of  issue  in  such  case  is  "  whether  at  the  time  of  the  seizure  the 
goods  in  question  were  exigible  under  the  execution  of  (the  execution 
creditors)  as  against  the  claimant":  see  Duncan  v.  Tees,  11  P.  R. 
296. 
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An  issue  is  to  be  taken  distributively,  so  that  the  claimant  may  Rule  1103. 
succeed  as  to  part  of  the  goods,  though  not  as  to  the  rest:  Feehan  Issue  to  be 
v.  Bank  of  Toronto,  10  C.  P.  32.  ffiibu-* 

The    question    on   the   issue,    where   claimant    is    plaintiff,    is    not  fcively. 
whether  the  execution  creditor  has  a  right  to  seize  the  goods,   but 
whether  the  claimant  had  such  an  interest  in  them  as  entitled  him  to 
resist  the  seizure:  Grant  v.  Wilson,  17  Q.  B.  144. 

The  form  of  issue  between  a  claimant  and  attaching  creditor  is 
whether  the  goods  attached  were  at  the  time  of  the  seizure  the 
property  of  the  claimant  as  against  the  attaching  creditor,  and  not 
as  against  the  absconding  debtor:  Doyle  v.  Lasher,  16  C.  P.  263; 
see  form  of  issue  where  there  were  two  execution  creditors  and 
three  claimants:  Merchants  Bank  v.  Herson,  10  P.  R.  117. 

See  also  Leech  v.  Williamson.,  10  P.  R.  226;  Standard  Insurance  Com- 
pany v.  HugJies,  11  P.  R.  220. 

The  issue  is  to  be  filed  as  soon  as  settled,  and  filed  in  the  county  Issue  to  be 
in  which  it  is  directed  to  be  tried:  Rule  377. 

Where  an  issue  is  directed,  a  claimant  is  not  entitled  to  an  order  Particulars 
for  particulars  of  the  goods  taken  by  the  Sheriff:  Bonely  v.  Krook, 
65  L.  T.  377. 

Where  an  action  had  been  brought  by  the  execution  creditor 
against  a  claimant  under  an  assignment,  to  set  aside  the  assignment, 
the  trial  of  the  issue,  directed  on  an  interpleader  application  to  be 
tried,  was  postponed  till  after  the  trial  of  the  action:  Brown  v.  Nelson, 
10  P.  R.  421. 

Where  claimants'   rights  among  themselves  were  in  dispute,  they  Disputes 
were  all  made  defendants,   and  the  execution  creditors  plaintiffs,  it  between 
being  held  that  the   Court  would  not  try  the  title  of  the  claimants  cl£ 
between  themselves,  the  purpose  of  the  issue  being  answered  if  it 
was   determined   that   the    execution    creditors    were,    or    were    not, 
entitled   to   have  their  execution   satisfied   out   of  the   goods  seized: 
Merchants  Bank  v.  Herson,  10  P.  R.  117. 

A  jury  notice  not  served  with  the  issue  but  with  notice  of  trial,  Jury 
was  held  to  be  an  irregularity  only  and  not  a  nullity:  Lceson  v.  Lemon, notice. 
9  P.  R.  103.     A  jury  notice  will  now  be  served  pursuant  to  sec.  106 
of  the  Act,  supra,  p.  142. 

Issues  involving  $400  or  less  are  to  be  tried  at  a   County  Court  Trial  in 
sittings:  see  Rule  1125.  c- C- 

Under  The  Creditors'  Relief  Act,  R.  S.  O.  c.  78,  s.  4  (4),  where  the  Creditors 
Sheriff  takes  interpleader  proceedings,  those  creditors  only  who  are  Kf|lietf  ^cfe 
parties  and  agree  to  contribute  pro  rata  to  the  expense  of  contesting6 
adverse  claims,  are  entitled  to  share  in  any  benefit  derived  from  the 
contestation,  so  far  as  may  be  necessary  to  satisfy  their  executions  or 
certificates.      The    Court    or    Judge    may    direct    that    one    creditor 
shall  have  the  carriage  of  the  interpleader  proceedings,  and  in  such 
case  his  costs,   as  between  solicitor  and  client,  form  a  first  charge 
upon  the  moneys  or  goods  which  may  in  the  proceedings  be  found 
applicable  to  pay  creditors.     See  Appendix  Form  130,  clause  6. 

As  to  whether  these  provision!  apply  only  after  an  issue  is  directed, 
or  are  also  applicable  where,  under  Rule  1110,  the  contest  is  by 
consent  disposed  of  summarily,  the  Court  of  Appeal,  in  Bank  of 
Hamilton  \.  Durrell,  15  Ont.  App.  500,  was  equally  divided. 

On  the  trial  of  the  issue  the  execution  creditor  is  not  required  to  T*ial  of 
prove   his   judgment:   Hammill  v.  DeWolf,    10   C.   P.   419;   Holden  v.issue- 
Langlcy,  11  C.  P.  407,  411;  McWhirter  v.  Learmouth,  18  C.  P.  136. 
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Rule  1103.  The  object  of  the  issue  is  to  inform  the  conscience  of  the  Court, 
and  the  Judge  at  the  trial  should  receive  any  evidence  calculated 
to  shew  what  are  the  real  rights  of  the  parties,  and  should  not  be 
too  strictly  tied  down  by  the  form  of  the  issue,  but  should  amend  it 
if  necessary:  Bryce  v.  Kinnee,  14  P.  R.  509. 

Where  the  claimant's  case  is  upon  a  chattel  mortgage,  evidence  is 
necessary  to  identify  the  goods  mortgaged  as  those  which  were 
seized  by  the  Sheriff  and  claimed:  Jones  v.  Jenkins,  25  U.  C.  Q.  B. 
151.  This,  coupled  with  proof  of  the  due  execution  of  the  mortgage, 
on  its  face  purporting  to  be  made  for  value,  constitutes  a  good  prima 
facie  case,  the  consideration  for  the  mortgage  need  not  be  proved 
until  evidence  has  been  given  impeaching  it:  Furlong  v.  Reid,  12 
Ont.  607. 

The  defendant  in  the  issue  may  shew  that  the  goods  are  not  the 
plaintiffs,  by  setting  up  the  title  of  a  third  party,  e.g.,  a  trustee  in 
bankruptcy:  Richards  v.  Jenkins,  17  Q.  B.  D.  544;  18  Q.  B.  D.  451; 
but  the  plaintiff  in  the  issue  cannot  do  so:  76.;  unless  he  claims 
under  such  third  party:  Bryce  v.  Kinnee,  supra. 

A  claimant  may  assert  title  as  assignee  of  the  equity  of  redemption 
of  the  goods  seized,  as  against  the  execution  creditor  of  his  assignor, 
though  the  legal  right  to  possession  may  be  in  the  mortgagee:  Usher 
v.  Martin,  24  Q.  B.  D.  272. 

Where  the  plaintiff  neglects  to  bring  the  issue  to  trial,  the  course 
is  to  move  to  rescind  the  interpleader  order:  Sewell  v.  Buffalo,  etc., 
Railway  Company,  3  U.  C.  L.  J.  29.  The  application  is  made  in  the 
original  cause:  Salter  v.  McLeod,  10  U.  C.  L.  J.  299. 

Where  a  bank,  one  of  several  execution  creditors,  made  parties  to 
an  interpleader  issue,  did  not  desire  to  contest  the  right  of  the 
claimant  to  its  share  of  the  proceeds  of  the  goods  seized  and  sold, 
but  was  willing  that  such  share  should  be  paid  over  to  the  claimant 
in  the  event  of  the  latter  not  succeeding  in  the  issue;  it  was  held 
that  the  bank  was  not  under  the  circumstances  liable  to  contribute 
to  the  costs  of  the  issue;  but,  nevertheless,  was  properly  made  a 
part}  to  the  issue  and  would  be  entitled,  if  the  claimant  failed,  to  its 
proportion  of  the  proceeds  arising  from  the  sale  of  the  goods: 
Dwidas  v.  Darvill,  12  P.  R.  347. 

Where  on  an  interpleader  by  the  Sheriff  an  order  is  made  for 
satisfaction  of  the  claimant's  claim,  the  claimant  is  limited  to  his 
claim  put  forward  in  the  proceedings,  and  cannot  demand  any 
amount  not  included  in  his  particulars  of  claim,  on  which  the  order 
was  made:  Hockey  v.  Evans,  18  Q.  B.  D.  390. 

Sheriff's  Where  the  Sheriff  selte  under  the  order,  pending  the  trial  of  an 
expenses.  iSSUe,  it  was  held  in  Ontario  Bank  v.  Revell,  11  P.  R.  249,  that  he 
must  pay  into  Court  the  gross  proceeds  of  sale,  without  deducting 
his  charges,  but  in  Reid  v.  Murphy,  12  P.  R.  246,  338,  it  has  been 
held  that  the  net  proceeds  only  need  be  paid  in  after  deducting  ex- 
penses of  sale,  and  possession  money.  In  the  event  of  the  claimant 
succeeding  in  the  trial  of  the  issue,  he  will  not  be  entitled  to  re- 
cover from  the  Sheriff  the  amount  deducted  for  possession  money, 
and  expenses  of  sale.  The  claimant's  remedy  is  to  apply,  in  a  sum- 
mary way  in  the  proceedings,  for  recovery  of  tne  amount  deducted 
for  charges  from  the  execution  creditor:  /b. 

If  Hie  execution  creditor  succeeds,  the  Sheriff  becomes  further 
entitled  to  his  fees,  poundage  and  expenses,  other  than  the  amounts 
deducted  from  the  proceeds  of  sale  in  respect  to  the  property  which 
has  been  found  to  have  been  exigible.  These  charges  are  payable 
by  the  execution  creditor:  Ontario  Silver  Co.  v.  Tasker,  15  P.  R. 
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180.  The  Sheriff's  costs  of  the  interpleader  proceedings  are  a  first  Rule  1103. 
charge  upon  the  fund  found  liable  to  the  execution:  Rule  1120  (1);  he 
will  in  general  have  them  taxed  under  Rule  1120  (2),  and  the  execution 
creditor  will  be  entitled  to  have  an  order  for  them,  or  for  such  part  of 
thorn  as  was  occasioned  by  the  claimant's  claim,  over  against  the 
claimant:  Ontario  Silver  Co.  v.  Tasker,  sujpra. 

The  claimant,  if  successful,  is  entitled  to  recover  from  the  execu- 
tion creditor,  as  costs,  the  Sheriff's  charges  subsequent  to  the  inter- 
pleader order:  Goodman  v.  Blake,  19  Q.  B.  D.  77,  and  cannot  be 
ordered  to  pay  the  costs  of  taking  possession,  or  possession  money 
prior  to  the  interpleader  order:  Massey  Mfg.  Co.  v.  Gand'ry,  7  C.  L. 
T.  127. 

Before  56  V.  c.  5,  s.  10  (now  Rules-  1115,  1116),  the  Sheriff  was  Costs  of 
not  in  general  entitled  to  costs,  where  the  execution  creditor  aban-  ° 
doned  on  the  motion  for  an  interpleader  order,  it  being  held  that  the 
latter  was  entitled  to  consider  the  claim  when  formulated,  and  to 
abandon  without  incurring  any  liability  for  costs:  see  Wilkins  \. 
Peatman,  7  P.  R.  84;  Can.  Bank  of  Commerce  v.  Taslcer,  8  P.  R.  351; 
C.  v.  D.,  W.  N.  1883,  207;  Arch.,  12th  ed.,  1411;  Churchhill  on 
Sheriffs,  183;  but  he  was  entitled  to  costs  from  the  execution  creditor 
wnere  the  latter  had  given  special  directions  to  the  Sheriff  to  seize 
particular  goods,  and  such  special  directions  need  not  have  been 
given  in  contemplation  of  an  adverse  claim:  Vanstaden  v.  Vanstaden, 
10  P.  R.  428. 

In  the  cases  in  which  Rules  1115  and  1116  apply,  however,  as  the 
Sheriff  before  interpleading  obtains  from  the  execution  creditor  a 
notice  or  intimation  that  the  claimant's  claim  is  disputed,  the  motion 
for  an  interpleader  order  is  only  made  after  consideration  of  the  claim 
by  the  execution  creditor,  and  if  he,  at  that  stage,  abandons,  it  may 
be  that  the  rule  as  to  costs  should  be  the  same  as  when  special 
directions  to  seize  are  given. 

If  special  directions  are  sworn  to  and  denied,  it  must  be  con- 
sidered that  the  Sheriff  acted  on  the  writ:  Vanstaden  v.  Vanstaden, 
supra. 

For  rules  generally  as  to  Sheriff's  costs,  see  Searle  v.  Matthews, 
W.  N.  1883.  176. 

As  to  the  Sheriff's  costs  where  an  issue  is  directed,  see  Rule  1120 
and  Smith  v.  Darlow,  26  Ch.  D.  605. 

A  Sheriff  was  held  liable  to  attachment  by  an  execution  creditor  Sheriff 
for  not  taking  security,  or  selling,  pursuant  to  an  interpleader  order,  disobeying 
there  being  no  claim  for  rent  or  taxes  which  the  Sheriff  was  justified  er  order, 
in  acknowledging:  McLean  v.  Anthony,  6  Ont.  330. 

Where  a   Sheriff,  with  the  consent  of  the  execution   creditor  and  Withdraw- 
the    claimant,    after    an    interpleader    order,    temporarily    withdrew 
from  possession,  it  was  held  that  the  landlord  might  distrain,  though 
he  knew  of  the  interpleader  proceedings:  Cropper  v.  TFarner,   1  Cab. 
El.  152. 

In  Howell  v.  Dawson,  13  Q.  B.  D.  67,  a  receiver  of  property  seized  Receiver 
in  execution  was  appointed,  pending  an  interpleader  issue. 

Costs.— Where  an  issue  is  directed,  the  costs  of  the  interpleader 
proceedings  and  issue  should  be  disposed  of  at  the  trial  of  the 
issue,  and  should  not  be  reserved  to  be  disposed  of  in  Chambers 
after  the  trial:  see  Rule  1114;  OrotM  v.  Pearce,  15  P.  R.  432;  see, 
however,  App.  Forms,  Nos.  131,  132. 

For  an  order  as  to  costs  where  success  was  divided  at  the  trial: 
see  Ont.  Silver  Co.  v.  Tasker,  15  P.  R.  ISO. 


1230 


CONSOLIDATED   RULES. 


Appeal. 


County 
and  Dis- 

Ll'lCl 

cases 


Rule  1103.      The  Judge  or  officer  who  disposes  of  the  costs  may  direct  what 
Scale  of        scale  of  taxation  is  to  be  followed:  Beaty  v.  Bryce,  9  P.  R.  320. 
costs. 

Where  the  interpleader  proceedings  are  properly  instituted  in  the 

High  Court,  though  an  issue  is  directed  to  be  tried  in  a  County 
Court,  the  Sheriff's  costs  will  be  taxable  on  the  scale  of  the  High 
Court,  and  semble  also  the  costs  of  the  parties  up  to  the  interpleader 
order:  Arkell  v.  Geiger,  9  P.  R.  523.  The  costs  before  the  issue  will 
ordinarily  be  on  the  scale  of  the  forum  to  which  the  Sheriff  is  com- 
pelled to  resort,  and  after  the  issue,  on  the  scale  applicable  to  the 
forum  in  which  the  issue  is  directed  to  be  tried:  see  Beaty  v.  Bryce, 
9  P.  R.  325;  Christie  v.  Conway,  9  P.  R.  529. 

Section  72  of  the  Jud.  Act,  applies  to  interpleader  matters  as  well 
as  to  actions,  so  that  no  appeal  lies,  without  leave,  from  the  decision 
of  a  Judge  as  to  the  disposition  of  the  costs:  Hartmont  v.  Foster, 
supra;  Beaty  v.  Bryce,  9  P.  R.  323;  an  appeal  lies  from  the  Master 
in  Chambers  to  a  Judge  as  in  other  cases:  Christie-  v.  Conway,  9  P. 
R.  529. 

County  and  District  Courts. — As  to  how  far  County  Courts 
have  jurisdiction  under  this  Rule,  see  note  to  Rules  1123,  1124. 

In  Baird  v.  Hunter,  31  C.  L.  J.  663,  it  was  held  by  Macdougall,  J.. 
C.C.  York,  that  a  Judge  in  Term  has  no  jurisdiction  under  former 
Rule  847  (see  now  777)  to  rescind  his  order  made  in  Chambers,  even 
though  it  was  not  otherwise  appealable. 

An  interpleader  order  made  in  a  County  Court  case  is  not  appeal- 
able to  a  Divisional  Court  unless  it  is  final  in  its  nature:  Hunter  v. 
Hunter,  18  C.  L.  T.  137,  see  notes,  supra,  981. 

The  District  Courts  have  jurisdiction  in  interpleader  since  R.  S.  O. 
c.  109,  s.  9;  their  jurisdiction  is  "the  jurisdiction  possessed  by  the 
County  Courts  "  and  this  is  determinable  by  the  fact  whether  the 
process,  under  which  the  goods  were  seized,  issued  out  of  the  District 
Court,  and  not  by  the  amount  for  which  the  recovery  was  had: 
IsMster  v.  Sullivan,  9  C.  L.  T.  3.  The  High  Court  has  no  jurisdiction 
to  entertain  a  motion  against  a  verdict  or  judgment  of  the  District 
Court  in  the  trial  of  an  interpleader  issue:  Ib. 

Security  for  Costs. — Either  party  to  an  interpleader  issue  may 
be  ordered  to  give  security  for  costs:  Swain  v.  Stoddart,  12  P.  R.  490; 
over-ruling  the  dictum  in  Canadian  Bank  of  Commerce  v.  Middteton, 
12  P.  R.  121.  In  a  stakeholder's  interpleader  the  party  substantially 
moving  the  proceedings,  whether  named  as  plaintiff  or  defendant  in 
the  issue,  if  resident  out  of  the  jurisdiction,  may  be  required  to  give 
security  for  costs:  Re  Forresters  &  Castner,  14  P.  R.  47.  In  a 
Sheriff's  interpleader  any  party  out  of  the  jurisdiction,  whether 
claimant  or  execution  creditor,  and  whether  plaintiff  or  defendant 
in  the  issue,  may  be  ordered  to  give  security  for  costs  to  his  opponent 
in  the  issue:  Knickwbocker  v.  Webster,  17  P.  R.  189. 

An  execution  creditor  made  defendant  in  the  issue  was  ordered  to 
give  security,  in  Lovell  v.  Wardroper,  4  P.  R.  265;  and  the  claimant 
in  Walker  v.  Niles,  3  Chy.  Ch.  59. 

Under  R.  S.  O.  1877,  c.  54,  s.  10,  provision  was  expressly  made  for 
requiring  security  for  the  Sheriff's  costs  to  be  given.  Under  this 
provision  it  was  held  that  the  Sheriff  was  only  entitled  to  such 
security  under  circumstances  where  it  would  be  ordered  between 
ordinary  litigants:  Siceetmam  v.  Morrison,  10  P.  R.  446.  Without 
such  express  provision,  the  Sheriff  would  appear  under  the  present 
Rule»  to  have  the  same  right  as  formerly. 


Security 
for  costs. 
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The  same  grounds  for  ordering  security  apply  as  in  an  action:  see  Rules 
Rhodes  v    Dawson,  16  Q.  B.  D.  548;  Tomlm-son  v.  L.  &  F.  Co.,  14  Q.  H04,  1105. 
B.  D.  539;  Bclmont  v.  Aynard,  4  C.  P.  D.  221,  352.    The  fact  that  the 
claimant   was   a   married   woman,   and   in   straitened   circumstances, 
was    held    an    insufficient    reason    for   ordering   security:    Rhodes   v. 
Dawson,  34  W.  B.  240;  55  L.  J.  Q.  B.  134;  16  Q.  B.  D.  548. 

1104.  The  applicant  shall  satisfy  the  Court  or  a  Judge  Mattewtp 

by  affidavit,  or  otherwise —  by  appli- 

cant. 

(a)  That  he  claims  no  interest  in  the  subject-matter  in 
dispute,  other  than  in  respect  of  a  lien  or  for 
charges  or  costs; 

(5)  That  he  does  not  collude  with  any  of  the  claimants; 
and 

(c)  That  he  is  willing  to  pay  or  transfer  the  subject- 
matter  into  Court,  or  to  dispose  of  it  as  the  Court 
or  a  Judge  may  direct.  Con.  Rules  1142,  1169. 

Taken  from  Eng.  (1883)  R.  851. 

"Court  or  Judge":  The  Master  in  Chambers  and  officers  having 
like  jurisdiction  would  seem  under  these  words  to  have  jurisdiction 
in  interpleader  proceedings:  see  Rules  6a,  42.  So  far  as  interpleader 
by  Sheriffs  (and  under  the  former  Rule  1167,  et  seq.,  by  bailees  and 
carriers)  is  concerned,  they  have  always  had,  and  exercised  juris- 
diction. 

Interpleader  by  stakeholders  (except  bailees  and  carriers)  when 
the  Rules  relating  thereto  were  first  made,  being  a  new  jurisdiction 
conferred  upon  a  Judge  in  Chambers,  was  not  then,  but  at  the  date 
of  the  passing  of  the  Consolidated  Rules,  1897,  was,  jurisdiction 
"  now  done,  transacted  or  exercised,"  by  a  Judge  in  Chambers, 
and  so  within  Rule  42.  In  Re  Anderson  v.  Barber,  13  P.  R.  21,  the 
application  was  made  to  a  Judge  in  Chambers. 

The  Local  Judges  were  under  the  former  Rules  held  to  have  juris- 
diction in  interpleader  matters:  see  Coulson  v.  Spiers,  9  P.  R.  491; 
Swain  v.  Stoddart,  12  P.  R.  490. 

A  form  of  affidavit  will  be  found  in  the  Appendix,  Form  No.  24. 

The  objection  that  a  stakeholder  has,  by  taking  indemnity  from 
one  claimant,  disentitled  himself  to  relief,  cannot  be  taken  by  the 
claimant  who  gave  the  indemnity:  Thompson  v.  Wright,  13  Q.  B.  D. 
632. 

A  lien  for  "  costs  and  charges  "  did  not  formerly  deprive  the  appli- 
cant of  his  right  to  interplead:  see  Best  v.  Hays,  1  H.  &  C.  718,  also 
Attenborough  v.  St.  Katharines  Dock  Company,  3  C.  P.  D.  450,  466. 

As  to  satisfaction  of  any  lien  of  the  applicant:  see  Rule  1122. 

1105.  The  applicant  shall  not  be  disentitled  to  relief  Adverse 
by  reason  only  that  the  titles  of  the  claimants  have  not  a  claimants, 
common  origin,  but  are  adverse  to  and  independent  of  one 
another.     Con.  Rule  1143. 

Taken  from  Eng.  (1883)  R.  852. 
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claimants 
to  appear. 


U06-iio9.       I*  O6.    Where  the  applicant  is  a  defendant,  application 
whenap-    f°r  relief  may  be  made  at  any  time  after  service  of  the 
bemad^b?  ™*  °f  summons;    and  the  Court  or  a  Judge  may  stay  all 
defendant,  proceedings  in  the  action.     Con.  Kules  1144,  1146. 
Taken  from  Eng.  (1883)  Rs.  853,  855. 

HOT.  The  applicant  may  make  a  motion  calling  on 
the  claimants  to  appear  and  state  the  nature  and  particulars 
of  their  claims,  and  either  to  maintain  or  relinquish  them. 
Con.  Kule  1145. 

Taken  from  Eng.  (1883)  R.  854. 

Where  the  amount  of  claim  has  been  stated  under  this  Rule  and 
an  order  for  payment  has  been  made,  the  claimant  can  only 
recover  the  amount  so  stated:  Hockey  v.  Evans,  18  Q.  B.  D.  390. 

HO8.  Where  a  claimant  does  not  appear  on  the  mo- 
^on  after  having  been  served  with  a  notice  of  motion  call- 
ing on  him  to  appear  and  maintain  or  relinquish  his  claim; 
or,  having  appeared,  neglects  or  refuses  to  comply  with 
any  order  made  thereafter,  the  Court  or  a  Judge  may 
make  an  order  declaring  him  and  all  persons  claiming 
under  him  to  be  for  ever  barred  as  against  the  applicant, 
and  all  persons  claiming  under  him,  but  the  order  shall  not 
affect  the  rights  of  the  claimants  as  between  themselves. 
Con.  Kule  1150. 

Taken  from  Eng.  (1883)  R.  859. 

In  making  an  order  barring  a  claimant,  where  the  applicant  is  a 
defendant  in  an  action,  there  is  no  power  to  make  it  a  term  of  the 
order  that  the  plaintiff  shall  pay  the  costs  of  the  defendant  in  the 
original  action,  apart  from  those  in  the  interpleader  proceedings: 
Hansen  v.  Maddox,  12  Q.  B.  D.  100. 

Where  a  claimant  appeared  and  had  in  pursuance  of  an  order 
given  security  for  the  goods,  and  pending  the  trial  of  an  issue  direct- 
ed to  determine  the  ownership,  the  goods  were  sold  for  taxes,  and 
the  surety  to  the  claimant's  bond  became  worthless,  it  was  held 
'that  the  claimant  was,  nevertheless,  entitled  to  have  the  issue 
tried,  and  that  there  was  no  jurisdiction  to  bar  his  claim  in  default 
of  his  giving  fresh  security:  Hogaboom  v.  Gillies,  16  P.  R.  96,  260. 

11OO.  Where  the  claimants  appear  on  the  motion,  the 
Court  or  a  Judge  may  order  that  any  claimant  be  made  a. 
defendant  in  any  action  already  commenced  in  respect  of 
the  subject-matter  in  dispute  in  lieu  of  or  in  addition  to 
the  applicant,  or  that  an  issue  between  the  claimants  be 
stated  and  tried,  and  in  the  latter  case  may  direct  which  of 
the  claimants  shall  be  plaintiff,  and  which  defendant.. 
Con.  Eule  1147. 

Taken  from  Eng.  (1883)  R.  856.     See  note  to  Rule  1108. 
See  notes  to  Rule  1103,  "  Issue." 


Order. 
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1110.  The  Court  or  a  Judge  may,  with  the  consent  of       . 
both  claimants  or  on  the  request  of  any  claimant,  if,  having  Disposal 
regard  to  the  value  of  the  subject-matter  in  dispute,  it  ™^rs  a 
seems  desirable  so  to  do,  dispose  of  the  merits  of  their  manner. 
claims,  and  [subject  to  appeal],  decide  the  same  in  a  sum- 

mary manner  and  on  such  terms  as  may  seem  just.     Con. 
Eule  1148. 

Taken  from  Eng.  (1883)  R.  857. 

Under  the  English  Rules  857  and  860,  a  decision  by  the  Judge 
summarily  is  not  appealable:  see  Lyon  v.  Morris,  19  Q.  B.  D.  139; 
In  re  Tarn,  1893,  2  Ch.  280.  The  words  in  brackets  in  this  Rule 
are  not  in  the  English  Rule,  so  that"  in  Ontario  the  decision  will  be 
appealable  as  in  other  cases. 

As  to  whether  it  is  necessary  that  the  consent,  which  gives  juris- 
diction under  this  Rule  should  appear  on  the  face  of  the  order,  see 
Hamilton  \.  Dun-ell,  15  Ont.  App.  500,  513-516. 

The  Court  has  no  power  to  impose  conditions  on  the  claimant,  with- 
out his  consent,  affecting  his  right  to  raise  defences:  Gerhard  v. 
Montayu,  38  W.  R.  76;  Gl  L.  T.  564;  unless  the  claimant  is  seeking 
any  indulgence  from  the  Court. 

Where  an  execution  creditor  declines  to  contest  the  claim  of  a 
claimant  to  goods  seized  in  execution,  the  order  should  bar  him  of 
any  right  to  contest  the  claim:  Doran  \.  Toronto  Suspender  Co.,  14 
P.  R.  103;  and  see  Rule  1113. 

1111.  Where  the  question  is  one  of  law,  and  the  facts  Questions 
are  not  in  dispute,  the  Court  or  a  Judge  may  decide  the  Ol    * 
question  without  directing  the  trial  of  an  issue,  or  order  ffi 
that  a  special  case  be  stated  for  the  opinion  of  the  Court.     / 
Con.  Eule  1149. 

Taken  from  the  Eng.  (1883)  R.  858,  which,  however,  further  pro- 
vides expressly  that  the  provisions  of  the  Eng.  Rules  corresponding 
to  Itules  372,  €t  seq.,  shall  apply  to  the  special  case.  The  Rule  was 
held  only  to  apply  to  simple  cases:  In  re  Chosen.  Friends,  Roddy  v. 
Lfnli,  28  C.  L.  J.  95;  12  C.  L.  T.  72,  where  a  case  was  stated  for  a 
Divisional  Court. 


"Where  goods  or  chattels  have  been  seized  in  ex-  Order  for 
ecution  by  a  Sheriff,  and  any  claimant  alleges  that  he  is  goods 
entitled,  under  a  bill  of  sale  or  otherwise,  to  the  goods  or  execution. 
chattels  by  way  of  securitv  for  debt,  the  Court  or  a  Judge 
may  order  a  sale  of  the  whole  or  a  part  thereof,  and  direct 
the  application  of  the  proceeds  of  the  sale  in  such  manner 
and  upon  such  terms  as  may  seem  just.     Con.  Eule  1151. 
Taken  from  Eng.  (1883)  R.  861. 

As  to  when  a  sale  will  be  ordered  in  an  interpleader  matter  where 
the  claimant  is  a  chattel  mortgagee:  see  Stern  v.  Tegner,  1898,  1  Q. 
B.  37. 

J.A.—  78 
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Rules  Where  a  sale  is  ordered  the  purchaser  acquires  a  good  title  as 

1113,  1114.  against  all  parties  to  the  interpleader  proceedings,  no  matter  how 
the  interpleader  issue  may  ultimately  be  determined:  see  Goodlock 
v.  Cousins,  1897,  1  Q.  B.  348;  76  L.  T.  86,  313.  And  in  the  applica- 
tion of  the  proceeds  of  the  sale  the  Court  is  not  limited  by  the 
practice  in  Courts  of  Equity  in  suits  for  redemption,  and  may  order 
a  chattel  mortgage  to  be  paid  off  before  it  is  actually  due,  and  with- 
out allowing  anything  in  respect  of  a  higher  rate  of  interest,  which 
the  money  would  have  earned  under  the  mortgage:  Forster  v.  Clowser, 
1897,  2  Q.  B.  362;  76  L.  T.  825. 

f£-c™?~        1113.      Where    a  Sheriff  applies  for  relief  by  inter- 

1  1  T  .  TIT  ... 

contesting  pleader,  and  any  execution  creditor  declines  to  join  in  con- 
cluded6 ex  testing  the  claim  of  the  adverse  claimant,  the  Court  or 
from  bene-  &  J^dge  may  direct  that  such  creditor  shall  be  excluded 
from  any  benefit  which  may  be  derived  from  the  contesta- 
tion of  the  claim.     Con,.  Rule  1152. 

See  Doran  v.  Toronto  Suspender  C"o.,  14  P.  R.  103,  in  note  to  Rule 
1110. 

The  Creditors'  Relief  Act  (R.  S.  O.  c.  78),  s.  4  (4),  provides  that  those 
creditors  only  who  are  parties  to  interpleader  proceedings  and  agree 
to  contribute  pro  rata  to  the  expense  of  contesting  any  adverse 
claims  shall  be  entitled  to  share  in  any  benefit  derived  from  the 
contestation  of  such  claims,  so  far  as  it  may  be  necessary  to  satisfy 
their  executions  or  certificates;  and  see  Bank  of  Hamilton  v.  Durrell 
15  Ont.  App.  500. 

Final  dis-  1114.  The  Court  or  Judge  who  tries  the  issue  may 
aiTmatte'rs  finally  dispose  of  the  interpleader  proceedings,  including 
all  costs  not  otherwise  provided  for.  Con.  Rule  1153. 

Taken  from  Eng.  (1883)   R.  862. 

Formerly  the  interpleader  order  reserved  the  question  of  costs 
and  all  other  questions  to  be  disposed  of  in  Chambers  after  the 
trial  of  the  issue.  The  forms  of  orders  now  reserve  the  disposition 
of  all  such  matters  for  the  Judge  who  tries  the  issue,  "  or  if  not 
so  disposed  of  then  to  be  disposed  of  in  Chambers":  see  Form  130, 
clause  5.  The  costs  of  the  issue  at  any  rate  should  now  be  disposed 
of  by  the  Judge  who  tries  it:  Grothe  v.  Pearoe,  15  P.  R.  432. 

In  some  cases  it  may  be  necessary,  however,  to  reserve  questions, 
for  instance,  if  any  questions  in  which  the  Sheriff  is  concerned  are 
not  disposed  of;  otherwise,  unless  the  Sheriff  is  made  a  party  to  the 
issue,  the  Judge  who  tries  the  issue  cannot  finally  dispose  of  the 
whole  matter. 

The  Sheriff  is  not  a  party  to  the  issue,  and  cannot  be  ordered  to 
pay  any  costs  of  it:  Temple  v.  Temple,  63  L.  J.  Q.  B.  56;  and  he  need 
not  receive  notice  of  a  motion  respecting  the  costs  of  the  parties 
to  the  issue:  O'Brien  v.  Bull,  9  P.  R.  494.  But  he  was  held  entitled 
to  costs  of  appearing  on  a  motion  by  a  claimant  for  a  final  order 
barring  the  execution  creditor  for  default  in  giving  security  for 
costs:  Gray  v.  Alexander,  10  P.  R.  358. 

The  parties  were  directed  to  pay  their  own  costs,  and  were  directed 
each  to  pay  half  the  costs  of  the  Sheriff,  in  McLaren  v.  Canada  Cen- 
tral Railway  Co.,  10  P.  R.  328.  A  claimant  partially  succeeding  was 
given  the  general  costs  of  the  issue,  with  a  deduction  of  one-sixth  in 
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respect  of  the  goods  as  to   which  he  failed:   Segstcorth  v.  Meriden  Rules 
Silver  Plating  Co.,  3  Ont.  413.  1115,  1116. 

Where  the  claimant  succeeded  as  to  part  of  the  goods  seized  in 
execution,  and  the  execution  creditor  as  to  the  residue,  and  no  costs 
were  given  to  either  party  of  the  interpleader  issue,  the  execution 
creditor  was  ordered  to  pay  the  Sheriff's  fees  and  poundage  on  the 
value  of  that  part  of  the  goods  as  to  which  he  succeeded,  and  his 
costs  of  the  interpleader  application,  with  an  order  over  against  the 
claimant  for  half  of  these  costs:  Ontario  Silver  Co.  v.  Tasker,  15  P. 
R.  180.  In  this  case  the  claimant  also  appears  to  have  paid  the 
possession  money  subsequent  to  the  date  of  the  interpleader  order, 
and  the  execution  creditor  that  incurred  prior  to  the  order. 


1115,  When  a  Sheriff  finds  property  in  the  possession 
of  a  debtor  against  whose  property  he  has  a  writ  or  other  ties  to 
process  in  his  hands,  and  a  claim  is  set  up  to  such  property  possession 
by  or  on  behalf  of  a  third  person  who  is  out  of  possession  of  debtor- 
or  is  in  joint  possession  with  the  debtor,  the  claim  of  such 
third  person  shall  be  made  in  writing,  and  upon  receipt 
thereof  the  Sheriff  shall  forthwith  give  notice  thereof  to 
the  execution  creditor  according  to  Form  No.  72,  and  the 
execution  creditor  shall,  within  seven  days  thereafter, 
give  notice  to  the  Sheriff  according  to  Form  !STo.  73, 
that  he  admits  or  disputes  the  claim.  If  the  execution 
creditor  admits  the  title  of  the  claimant,  and  gives  notice 
as  directed  by  this  Rule,  he  shall  only  be  liable  to  such 
Sheriff  for  fees  and  expenses  incurred  before  the  receipt  of 
the  notice  admitting  the  claim  [and  no  action  shall  be 
brought  against  the  Sheriff  in  respect  of  the  seizure  of 
the  property!  56  V.  c.  5,  s.  10  (1),  amended. 

See  Eng.  (1889,  r.  9)  O.  57,  r.  1C,  which,  however,  has  not  the  words 
in  brackets,  and  therefore  under  the  Eng.  practice,  where  after 
notice  of  the  claim  the  execution  creditor  admits  its  validity,  the 
Sheriff  cannot  interplead,  and  remains  liable  to  have  an  action 
brought  against  him  by  the  claimant  for  the  seizure:  see  Moore  v. 
Hawkins,  43  W.  R.  235;  Sodeau  v.  Shorey,  74  L.  T.  240,  where  the 
hardship  on  the  Sheriff  was  pointed  out.  The  words  in  brackets 
remove  that  difficulty  in  Ontario. 

Special  directions  from  the  execution  creditor  as  to  seizure,  and 
disputing  in  advance  the  claim  of  the  claimant,  may  justify  the 
Sheriff  in  omitting  to  notify  the  execution  creditor  as  here  mentioned. 

See  note  to  Rule  1103. 

1116.    Where  the  execution  creditor  does  not  in  due  when 
time,  as  directed  by  Rule  1115,  admit  or  dispute  the  title  creditor11 
of  the  claimant  to  the  property,  and  the  claimant  does  not  admu°or 
withdraw  his  claim  thereto  by  notice  in  writing  to  the  ^fm^f 
Sheriff,  the  Sheriff  may  apply  for  relief  by  interpleader;  third  par 
and  if  the  claimant  withdraws  his  claim  by  notice   inSm?todt- 
writing  to  the  Sheriff,  or  the  execution  creditor  serves  an  ed< 
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Rules        admission  of  the  title  of  the  claimant  after  the  return  day 
1117-1120.  o^  gucli  notice  Q£  motion,  and  at  the  same  time  gives  no- 
tice of  such  admission  to  the  claimant,  the  Court  or  Judge, 
may  make  all  such  orders  as  to  costs,  fees,  charges  and  ex- 
penses as  may  seem  just.     56  V.  c.  5,  s.  10  (2). 
Same  as  Eng.  (1889,  r.  10),  O.  57,  r.  17. 
See  note  to  Rule  1103. 

Title  of  HIT.    Where  it  is  necessary  or  expedient  to  make  one 

order   in   several   actions   or   matters   the   order   may  be 
made  and  shall  be  entitled  in  all  such  actions  or  matters, 
and  (subject  to  the  right  of  appeal)  shall  be  binding  on  all 
the  parties.     See  Con.  Rule  1154. 
Taken  from  Eng.  (1883)  R.  863. 


several  °f  HI®-  In  case  a  Sheriff  has  more  than  one  writ  of  ex- 
executions,  ecution  against  the  same  property  he  shall  not  make  a 
embraced8  separate  application  on  each  writ,  or  in  each  action;  but 
plication"  ne  ma.Y  make  one  application,  and  may  make  all  the  execu- 
tor inter-  tion  creditors  parties.  Con.  Rule  1155. 

pleader. 

Taken  from  R.  S.  O.  1877,  c.  54,  s.  11. 

cases  of         1119.     Where  there  are  writs  from  several  Courts,  in- 

execution  ,        __.    ..      _,  ,  /^ 

from  sever-  eluding  the  High  Court  and  one  or  more  County  Courts, 

towbom8'    or  including  the  High  Court  and  one  or  more  Division 

a£n1toabe   Courts,  against  the  same  property,  whether  on  behalf  of 

made.        the  same  plaintiff,  or  of  different  plaintiffs,  the  application 

for  interpleader  shall  be  made  to  the  High  Court,  or  a 

Judge  thereof;    and  such  Court  or  Judge  shall  dispose  of 

the  whole  matter,  as  if  all  the  writs  against  the  property 

had  been  issued  from  the  said  Court.     Con.  Rule  1156. 

Adapted  from  R.  S.  O.  1877,  c.  54,  s.  12;  49  Viet.  c.  16,  s.  13. 

The  application   is  properly   in  the   High   Court,  though  the   first 

seizure  is  made  in  a  County  Court:  Strange  v.  Toronto  Telegraph  Co.* 

8  P.  R.  1. 

Where  the  writs  are  all  from  County  Courts,  the  Sheriff  is  now  t<v 
apply  in  a  County  Court  under  Rule  1123,  and  the  costs  will  be  on 
the  scale  of  that  Court:  Rule  1128;  see  formerly  Phipps  v.  Beanver,  8 
P.  R.  181;  Masuret  v.  Landville,  8  P.  R.  57.  Where  one  of  the  writs 
is  in  the  High  Court,  the  costs  of  the  motion  should  be  on  the  High 
Court  scale:  /&. 

wbenan  112O. — (1)  Where  an  issue  is  directed  to  be  tried, 
dl°eed"the"  the  costs  of  the  Sheriff  incurred  in  consequence  of  the  ad- 
SosSfobe  verse  claim  shall  be  a  first  lien  or  charge  upon  the  moneys- 
first  lien  on  or  p-oods  which  may  be  found  in  the  issue  to  be  applicable- 

propsrty  ,     *          ~\T' 

exigible,     upon  the  execution,     flew. 
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(2)  In  addition  and  without  prejudice  to  the  said  lien  or       ) 
charge  the  Sheriff  may,  after  the  issue  has  been  directed  Sheriff 
to  be  tried,  tax  such  costs,  and  may  serve  a  copy  of  the  ££***£ 
certificate  of  taxation  upon  each  of  the  parties  to  the  issue,  and  serve 

r    -.  .-,  i     TI  j_  T_          t,    allocatur  on 

and  the  successful  party  upon  the  issue  shall  tax  sucn  costs  each  party, 
as  part  of  his  costs  of  the  cause,  and  upon  receipt  thereof  etc- 
shall  pay  over  the  same  to  the  Sheriff  unless  he  has  been 
previously  paid.     Con.  Rule  1158. 


(3)  Where,  after  the  service  of  the  certificate,  the  party 
succeeding  upon  the  issue  neglects  or  refuses  to  tax  such  party  i^ 
costs,  the  Sheriff  may  obtain  an  order  that  the  successful  sheriff  for 
party  shall  pay  the  same.     Con.  Rule  1159. 

(4)  Where  the  proceedings  are  compromised  between  if  case 

•  •         i  i«    i       m        •«•    i     -n  i  •  j  "L      coinprom- 

the  parties  thereto,  the  costs  of  the  Sheriff  shall  be  paid  by  ised,  who 
the  party  by  whom  the  execution  was  issued.     Con.  Rule  to  the  m 

-|  -I  a  A  Sheriff  for 

w>  his  costs. 

Where  there  has  been  divided  success  on  the  trial  of  an  inter- 
pleader issue,  and  costs  have  not  been  given  to  either  party,  the 
Sheriff  may  apply  under  any  reservation  in  the  order  (see  Form  130, 
clause  5),  or  under  Rule  1122,  for  such  order  respecting  his  costs  as 
may  be  just:  Ontario  Silver  Co.  v.  Taaker,  15  P.  R.  180. 


Where,  after  the  seizure,  an  issue  is  directed,  . 

and  the  property  seized  remains,  pending  the  trial  of  the  main  in  the 

.     V,    *         •'  f    ,,        en     '  .U.        ,        '     .       j     .1  Sheriff's 

issue,  in  the  custody  of  the  Sheriff  who  seized  the  same,  custody 
the  Court  or  Judge  may  make  an  order  for  the  payment 
to  the  Sheriff  of  such  suni  for  his  trouble  in  and  about  the 
custody  of  the  property  as  the  Court  or  Judge  deems  rea- 
sonable; and  the  Sheriff  shall  have  a  lien  upon  the  pro- 
perty for  payment  of  the  same  in  the  event  of  the  issue 
being  decided  against  the  claimant  to  the  extent  to  which 
such  issue  shall  be  so  decided.  Con.  Rule  1161. 
Taken  from  R.  S.  O.  1877,  c.  54,  s.  18;  49  V.  c.  16,  s.  13. 

1122.      The  Court  or  a  Judge  may,  in  or  for  the  pur-  costs,  etc. 
poses  of  an  interpleader  proceeding,  make  all  such  orders 
[respecting  the  satisfaction    or   payment   of   any   lien   or 
charges  of  the  applicant,   and]  as  to  costs  and  all  other 
matters  as  may  be  just  and  reasonable.     Con.  Rule  1241. 

The  same  as  Eng.  (1883)  R.  864,  except  the  words  in  brackets, 
which  are  taken  from  former  Con.  Rule  1169,  which  made  provision 
for  the  satisfaction  or  payment  of  any  lien  of  a  carrier  or  bailee 
on  interpleader  by  him.  The  present  Rule  will  include  such  a  case, 
as  well  as  others  in  which  a  stakeholder  may  have  a  lien:  see  also 
Rule  1104  (a). 
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Rules  Where  the  applicant  claims  a  lien  on  the  goods  in  question,  e.g., 

1123,  1124.  for  wharfage,  the  Judge  may  order  by  whom  it  shall  be  satisfied: 
De  Rothschild  v.  Morrison,  24  Q.  B.  D.  750;  63  L.  T.  46. 

(ii)  In  County  Courts. 
taterpiead-     **^^-     Relief  by  interpleader  may  be  granted  in  the 

ermaybe    County  Courts, 
granted  in 

courts^  1.  Where  the  person  seeking  relief  (hereinafter  called 
the  applicant)  is  under  liability  for  any  debt,  money,  goods 
or  chattels,  for  or  in  respect  of  which  he  is  or  expects  to 
be  sued  by  two  or  more  persons  (hereinafter  called  the 
claimants)  making  adverse  claim  thereto;  and  in  such 
case, 

(a)  Where  the  applicant  is  being  so  sued  in  a  County 
Court  the  application  may  be  to  the  Judge  of  the 
County  Court  in  which  the  action  is  pending  ; 
and, 

(&)  Where  the  applicant  is  not  being  so  sued  and  the 
debt,  money,  goods  or  chattels  in  question  do  not 
exceed  in  value  $200,  the  application  may  be  to 
the  Judge  of  the  County  Court  of  the  county 
in  which  the  applicant  resides  or  in  which  the 
money,  goods  and  chattels  are  situate; 

2.  Where  the  applicant  is  a  Sheriff  and  claim  is  made  to 
any  money,  goods  or  chattels  taken  or  intended  to  be 
taken  in  execution  under  a  writ  of  execution,  or  to  the  pro- 
ceeds or  value  thereof,  by  any  person  other  than  the  per- 
son against  whom  the  writ  was  issued;  and  in  such  case 
the  application  may  be  made  to  the  Judge  of  the  County 
Court  of  the  county  in  which  such  money,  goods  or  chattels 
are  so  taken,  or  intended  to  be  taken,  notwithstanding 
that  the  writ  may  have  been  issued  from  another  County 
Court,  or  that  writs  may  have  been  issued  from  two  or 
more  County  Courts.  Eules  23  June,  1894,  1369  (a  and 

a. 


which  pro-      H^L    All  subsequent  proceedings  shall  be  had  and 
ceedings  to  taken  in  the  county  where  the  application  is  made;    but 
the  Judge  to  whom  the  application  is  made  may  order  that 
the  subsequent  proceedings  be  had  and  taken  in  any  other 
county,  if  that  course  seems  just  and  more  convenient. 
Rules'  23  June,  1894,  1369  (c). 
See  44  Viet.  c.  7,  s.  1;  49  Viet.  c.  16,  s.  42. 
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Rule  1125. 
(iii)  Trial  of  Issues  in  County  or  Division  Courts. 

1125.  — (1)  Where  the  amount  claimed  under  or  by  JJJ^J1- 
virtue  of  writs  of  execution,  in  the  Sheriff's  hands,  issued  be  tried  in 
out  of  one  or  more  Courts,  does  not  exceed  the  sum  _of  court y 
$400,  exclusive  of  interest  and  Sheriff's  costs,  or  when  the 
goods  seized  are  not,  in  the  opinion  of  the  Judge,  or  other 
person  making  the  order,  of  the  value  of  more  than  $400, 
the  order  directing  an  issue  to  be  tried,  may  direct 
that  the  issue  shall  be  drawn  up  and  tried  in  the  County 
Court  of  the  county  in  which  the  issue  would,  under  the 
provisions  of  Rule  1124  be  tried,  and  in  such  case  the 
issue  shall  be  drawn  up,  filed  and  tried  in  the  County 
Court,  and  all  subsequent  proceedings  therein,  up  to  and 
inclusive  of  judgment  and  execution,  shall  be  had  and 
taken  in  the  County  Court  which  shall,  where  any  of.  the 
writs  of  execution  were  issued  out  of  the  High  Court,  have 
jurisdiction  in  the  premises  as  fully  as  though  the  same  had 
issued  out  of  the  County  Court. 

(2)  Where  an  application  is  made  for  an  order,  under 
this  Rule,  upon  the  ground  that  the  goods  seized  are  not 
of  the  value  of  more  than  $400,  a  list  of  the  goods  and 
of  the  value  placed  upon  them  shall  be  set  out  in  the 
affidavits,  upon  which  the  application  is  based.  Con.  Rule 
1163. 

The  Act  from  which  this  Rule  is  taken  conferred  upon  the  High 
Court  a  power  which  the  Court  of  Chancery  had  before  by  previous 
legislation:  Gourley  v.  Ingram,  2  Chy.  Ch.  238,  309;  Wilson  v.  Wilson, 
3  Ont.  App.  408;  Beaty  v.  Bryce,  9  P.  R.  323;  and  since  the  Act  all 
interpleader  issues  involving  less  than  $400,  are  to  be  disposed  of 
by  reference  to  a  County  Court:  Beaty  v.  Bryce,  9  P.  R.  320. 

There  is  no  jurisdiction  to  make  an  order  for  the  trial  of  an  issue 
under  this  Rule,  even  though  by  consent,  in  respect  of  property  which 
has  not  in  fact  been  seized  by  the  Sheriff:  Teskey  v.  Neil,  15  P.  R. 
244. 

Where  an  interpleader  issue  is  directed  by  the  High  Court  to  be  where  to 
tried  at  County  Court  sittings  under  this  Rule,  the  subsequent  pro-  be  tried, 
ceedings,  such  as,  e.g.,  a  motion  to  postpone  the  trial,  must  be  taken  in 
the  County  Court:  London  &  Can.  L.  &  I.  Co.  v.  Murphy,  11  P.  R.  80; 
and    applications   against   the   verdict   or   for   a   new   trial   must  be 
by  way  of  appeal  as  in  other  County  Court  cases;  except  where  such 
appeal  lies,  a   Divisional  Court  of  the  High  Court  has  no  jurisdic- 
tion in  the  action  in  which  the  interpleader  was  directed:   Close  v. 
Exchange  Bank,  11  P.  R.  186,  distinguishing  Barker  v.  Leeson,  9  P. 
R.  107. 

But  this  Rule  only  applies  to  issues  directed  on  the  application  of 
a  Sheriff,  and  not  to  issues  directed  on  the  application  of  stake- 
holders under  Rule  1103  a;  in  the  latter  kind  of  cases  it  seems  doubt- 
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/  5 

\Ct 
'  / 


Rules  ful  -whether  under  the  Con.  Rules  the  issue  can  be  directed  to  be 
1126-1129.  tried  in  a  County  Court:  see  Clcmcy  v.  Young,  15  P.  R.  248;  Rule  3;  but 
if  under  section  128  of  the  Jud.'  Act  the  High  Court  has  power  in 
such  cases  to  direct  the  trial  of  the  issue  in  a  County  Court,  an  order 
or  judgment  must  be  obtained  in  the  High  Court  embodying  the 
decision  upon  the  issue;  and  from  such  order  or  judgment  an  appeal 
will  lie  as  in  the  case  of  any  other  order  or  judgment  of  the  High 
Court  similarly  pronounced:  Ib. 

issuewhen     1126.    "Where  the   amount   of  the   execution  or  the 

Division     value  of  the  goods  does  not  exceed  $100,  the  issue  may 

be  directed  to  be  tried  in  a  Division  Court,  and  thereafter 

all  proceedings  shall  be  carried  on  in  such  Court.     Rules 

23  June,  1894,  1370. 

cos1;srto0be  112*7,  The  proceedings  for  and  relating  to  the  order  for 
Judge  of  costs,  and  for  obtaining  money  out  of  Court,  when  the 
county  or  same  has  been  paid  into  Court  by  the  Sheriff,  and  for 

i        ,  T  i  •       ,1 

such  other  purposes  as  may  be  necessary,  may,  in  the  cases 
provided  for  in  the  Rules  1125  and  1126,  be  taken  either 
in  the  original  cause  or  before  the  Judge  of  the  County 
Court,  or  Division  Court,  as  the  case  may  be,  who  tried 
the  issue,  and  he  shall  have  power  and  authority  to  make 
such  order  in  the  premises  as  a  Judge  has  heretofore  had 
in  such  cases.  Con.  Rule  1164;  Rules  23  June,  1894, 
1871. 

Croceed  1128.  In  respect  of  all  such  proceedings  had  in  the 
ings  in  County  Court,  or  Division  Court,  the  costs  and  disburse- 
Div\8ion0r  ments  shall  be  taxed  upon  the  County  Court,  or  Division 
Court  gcale>  Con>  Kule  1165-.  Eu'leg  23  June,  1894, 

1372. 


Division 

court. 


court. 


served 


10.  CHARGING  ORDERS. 

order  for  1129  —  (1)  Where  a  solicitor  has  been  employed  to 
favour  o"  prosecute  or  defend  any  cause,  matter  or  proceeding,  it 
P0ropeny°n  shall  be  lawful  for  the  Court  in  which  the  cause,  matter 
recovered  Or  proceeding  has  been  heard  or  is  pending,  or  for  a  Judge 
thereof,  to  declare  such  a  solicitor,  or  his  personal  repre- 
sentatives  to  be  entitled  to  a  charge  upon  the  property  of 
/  3  Y  whatever  nature,  tenure  or  kind,  recovered  or  preserved 
3  /  through  the  instrumentality  of  such  solicitor;  and  upon 
3'  such  declaration  being  made,  such  solicitor,  or  his  per- 
sonal representatives,  shall  have  a  charge  upon  and  against 
and  a  right  to  payment  out  of  the  property  so  recovered  or 
preserved,  for  the  taxed  costs,  charges  and  expenses  of  or 
in  reference  to  such  cause,  matter  or  proceeding;  and  all 
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conveyances  and  acts  done  to  defeat,  or  which  may  operate  Eule  1129- 
to  defeat,  such  charge  or  right  shall,  unless  made  to  a  bona 
fide  purchaser  for  value  without  notice,  be  absolutely  void 
and  of  no  effect  as  against  such  charge  or  right. 

(2)  The  Court  or  Judge  may  make  such  order  for  taxa-  Enforce 
tion  of  such  costs,  charges  and  expenses,  and  for  the  raising  charge, 
and  payment  of  the  same  out  of  the  said  property  as  may 
seem  just;  but  no  such  order  shall  be  made  where  the  right 
to  recover  payment  of  such  costs,  charges  and  expenses  is 
barred  by  any  Statute  of  Limitations.     New. 

This  Rule  is  based  upon  Imp.  Act,  23  &  24  V.  c.  127,  s.  28,  which 
was  enacted  in  consequence  of  the  decision  in  Shaw  v.  Neale,  27  L. 
J.  Ch.  444;  6  H.  L.  C.  581,  that  a  solicitor  has  no  lien  on  real  estate 
recovered  for  the  client. 

The  charge  authorized  to  be  declared  is  more  extensive  and  more  Nature  of 
beneficial  than  the  ordinary   lien  of  a  solicitor;  the  latter,   besides  charge, 
being  limited  to  the  document  and  funds  of  a  client,  cannot  as  re- 
gards documents  be  actively  enforced,  and  as  to  them  is  a  mere  right 
of   retainer,   and   may  be  lost  by   giving  up   possession;   whereas   a 
charge  under  this  Rule  may  extend  to  almost  any  kind  of  property, 
and  will  entitle  the  chargee  to  apply  for  a  sale  of  the  property  sub- 
ject thereto,  in  order  to  raise  the  amount  of  the  charge. 

A  charge  under  this  Rule  is  in  the  nature  of  a  statutory  mortgage, 
and,  as  against  purchasers  and  other  incumbrancers,  the  same  pre- 
cautions may  be  necessary  to  preserve  priority,  as  in  the  case  of  an 
ordinary  mortgage;  where  the  charge  is  on  land,  in  order  to  retain 
priority  it  would  seem  to  be  advisable  to  register  it  in  the  proper  Registra- 
Registry  Office.  The  registration  should  be  effected  by  means  of  a 
certificate  under  the  hand  of  the  proper  officer,  and  his  seal  of  office, 
or  the  seal  of  the  Court. 

The  Rule  gives  the  solicitor  an  ancillary  right — one  not  intended 
to  displace  the  liability  of  the  client  to  pay  the  solicitor  out  of  his 
own  pocket— but  ancillary  to  his  right  to  be  paid  on  his  retainer: 
Nevills  v.  Bollard,  18  P.  R.  134. 

The  Rule  authorizes  the  Court  to  interfere  in  regard  to  any  pro- Property 
perty,  real  or  personal,  for  the  protection  of  the  solicitor,  in  the  samerecovered 
way  as  upon  equitable  grounds  it  previously  interfered  in  the  case  of  served, 
a  judgment:  Barker  v.  St.   Quentin,  12  M.   &  W.  441;   or  a  fund  in 
Court:  Haymes  v.  Cooper,  33  B.  431;  recovered  through  the  services  of        /  (\  4  ~1 
the  solicitor.  /        ( 

The  construction  placed  upon  the  Imp.  Act  is  that  it  gives  a 
discretionary  power  to  the  Court;  the  solicitor  has  no  absolute  right 
to  the  charge,  but  only  power  to  ask  the  Court  in  the  exercise  of  its 
discretion  to  make  the  charge:  Nevills  v.  Bollard,  38  P.  R.  134; 
Harrison  v.  H.,  13  P.  D.  180;  Pierson  v.  Knutsford  Estates  Co.,  13  Q. 
B.  D.  6GG;  Re  Humphreys,  1898,  1  Q.  B.  526. 

In  the  case,  therefore,  of  a  judgment  recovered  by  an  infant  suing 
by  his  next  friend,  though  the  next  friend  and  not  the  infant  was 
liable  to  the  solicitor,  a  charge  was  declared  in  favour  of  the  solicitor 
upon  the  judgment  to  the  extent  only  of  the  costs  taxed  against  the 
defendant,  and  the  Court  refused  to  order  a  sale  of  the  judgment 
to  enforce  the  charge;  Nevills  v.  Ballard,  18  P.  R.  134. 
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Rule  1129.  What  properly  has  been  "  recovered  or  preserved  "  is  a  question  of 
fact  in  each  case:  Rowlands  v.  Williams,  W.  N.  1885,  194;  Ross  v. 
Buxton.,  42  Ch.  D.  198. 

Under  the  Imp.  Act  property  has  been  held  to  have  been  recovered 
or  preserved,  by  recovery  of  a  judgment  for  money:  Birchall  v. 
Pugin,  L.  R.  10  C.  P.  397;  Orford  v.  Fleminff,  18  C.  L.  T.  142;  34  C. 
L.  J.  238,  413;  or  costs:  Dallow  v.  Garrold,  13  Q.  B.  D.  543;  14  Q.  B. 
D.  543;  by  a  judgment,  in  a  foreclosure  action:  Wilson  v.  Round.  4 
Giff.  416;  10  Jur.  N.  S.  34;  in  an  action  to  establish  the  validity  of  a 
mortgage:  Kcenan  v.  Armstrong,  27  L.  It.  Ir.  371;  in  a  partition  action: 
Pritchard  v.  Roberts,  L.  R.  17  Eq.  222;  in  an  action  of  detinue:  Catlow 
v.  Catlow,  2  C.  P.  D.  3G2;  in  an  action  to  remove  a  cloud  ou  the  title 
to  land:  Jones  v.  Frost,  L.  R.  7  Chy.  773. 

So  money  paid  into  Court  as  a  condition  of  obtaining  leave  to 
defend  is  "  recovered  or  preserved  ":  Moxon  v.  Sheppard,  24  Q.  B.  D. 
627;  and  money  paid  into  Court  with  a  defence,  if  the  plaintiff  be- 
comes entitled  to  take  it  out:  see  Emden  v.  Carte,  19  Ch.  D.  311;  so 
where  the  fund  consists  of  rents  paid  into  Court  by  a  receiver  in  the 
action:  Re  Knight,  1892,  2  Ch.  368. 

Property  was  held  to  be  not  recovered  or  preserved  where  a  wind- 
ing-up  petition  was  successfully  opposed:  Re  United  Shepherd's  Wheal 
Rose  Cio.,  W.  N.  1885,  15;  where  in  an  administration  action  new 
trustees  were  appointed,  but  further  proceedings  were  stayed: 
Pinkerton  v.  Easton,  L.  R.  16  Eq.  490;  nor  where  an  easement  is 
the  subject  of  the  action  and  its  existence  is  affirmed:  Foa-on  v. 
Gascoigne,  L.  R.  9  Chy.  654;  nor  where  money  is  paid  into  Court  by 
the  plaintiff  as  security  for  costs,  and  the  plaintiff  succeeds  in  the 
action:  Re  Wadstcorth,  Rhodes-  v.  Sugden,  29  Ch.  D.  517;  but  see  Parry 
v.  P.,  30  Sol.  Jour.  386;  Hall  v.  H.,  1891,  P.  302;  but  where  an  appeal 
is  successful  the  costs  paid  under  "the  judgment  and  ordered  on  the 
appeal  to  be  refunded  are  property  recovered:  Guy  v.  Churchill,  35 
Ch.  D.  489. 

Property          The    "  cause,    matter    or    proceeding,"    mentioned    in    the    Rule, 

to'chargfng  must  ^e  some  c™\  cause,  matter  or  proceeding  in  a  Court  of  Justice; 

order.  money  recovered  by  means  of  criminal  proceedings:  Re  Humphreys, 

1898,  1  Q.  B.  520;  or  in  an  arbitration:  Macfarlane  v.  Lister,  37  Ch. 

«  D.  88,   are   not  within  the  Rule;  nor  is  alimony  decreed  in  divorce 

-   /  proceedings:  Leete  v.  Leete,  48  L.  J.  P.  61;  Cross  v.  Cross,  43  L.  T. 

533;  nor  an  allowance   made  by  the  Court  for  the  maintenance  of 

a   lunatic's   wife,   out   of  the   lunatic's   estate:   Re  Robinson,   27   Ch. 

D.   160.    The  jurisdiction  to  declare  a  charge  is  discretionary,  and, 

it  is  said,  should  be  rarely  exercised  in  bankruptcy  proceedings:  Rf 

Humphreys,  1898,  1  Q.  B.  520. 

A  defendant's  solicitor  may  be  entitled,  as  where  a  defendant  suc- 
cessfully resisted  claims  of  a  mortgagee  in  a  foreclosure  action: 
Scholefleld  v.  Lockicood,  L.  R.  7  Eq.  83;  and  where  an  action  to 
sot  aside  a  settlement  (Re  Kvane,  L.  R.  12  Eq.  115),  or  to  attach  a 
vessel  (The  Heinrich,  L.  R.  3  A.  &  E.  505)  was  dismissed;  see  also 
Smith  v.  Winter,  18  W.  R.  447. 

A  claim  and  counterclaim,  where  both  are  successful,  must  be 
considered  as  one  action  for  the  purpose  of  determining  the  solicitor's 
right  to  a  charging  order:  Westacott  v.  Bevan,  1891,  1  Q.  B.  774; 
The  Philippine,  L.  R.  1  A.  &  E.  309. 

The  charge  may  affect  not  merely  the  client's  interest  but  the 
interests  of  others,  the  solicitor's  services  being  in  the  nature  of  sal- 
vage: Greer  v.  Young,  24  Ch.  D.  545.  See  also  Ex  p.  Digby,  53  L.  J. 
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Ch.  972;  Bevrie  v.  Homtt,  L.  R.  9  Eq.  1   (where  a  charge  was  re-  Rule  1129. 
fused);  Nevills  v.  Ballard,  supra,  p.  1241;  and  Bulley  v.  Bulley,  8  Ch. 
D.  479. 

The  right  to  a  charge  is  not  affected  by  a  subsequent  compromise: 
Twyman  v.  Porter,  L.  R.  11  Eq.  181;  Moxon  v.  Sheppard,  24  Q.  B. 
D.  627. 

The  costs  are  limited  to  the  costs  of  the  cause,  matter  or  proceed- Costs  re- 
ing:  see  Wilson  v.  Round,  4  Giff.  416;  Re  Hill,  33  Ch.  D.  266.     Thecoverable 
order   should    direct   taxation    of   the   costs,    if    not    already   taxed :  charging 
Emden  v.  Carte,  19  Ch.  D.  311,  318.  order. 

The  solicitor  is  entitled,  though  discharged  by  the  client,  where  the  Discharged 
property  was  recovered  while  he  was  solicitor:  Clover  v.  Adams.  Q  Q.  solicitor. 
B.  D.  622;  Re  Wadsicorth,  Rhodes  v.  Sugden,  29  Ch.  D.  517;  in  such 
case  his  charge  will  be  subject  to  the  lien  for  costs  of  the  client's 
solicitor  for  the  time  being:  Ib. 

The  assignee  of  a  solicitor  is  entitled  to  apply:  Briscoe  v.  Briscoe, Assignee  of 
1892,  3  Ch.  543;  or  his  personal  representatives:  Baile  v.  B.,  L.  R.  solicitor. 
Eq.  497;  but  the  agents  of  a  solicitor  are  not  entitled  to  a  charge 
for  their  costs,    they    not    having    been    employed    by    the  client: 
Macfarlane  v.  Lister,  37  Ch.  D.  88. 

The  lapse  of  time  may  justify  a  refusal  to  interfere  where  in  the  Delay  in 
meantime  the  rights    and   interests   of   the   persons   entitled    to  the  applying, 
property  have  been  changed:  Roche  v.  Roche,  29  L.  R.  Ir.  339. 

The  plaintiff's  solicitor  was  held  to  have  priority  over  a  mortgage 
made  by  the  plaintiff  before  the  action,  where  the  mortgagee  adopted 
the  benefits  obtained  thereby:  Kcholcy  v.  Peel;  1893,  1  Ch.  709;  3  R. 
245;  08  L.  T.  118;  see  also  Dennis  v.  Addy,  1894,  1  Ir.  R.  511. 

The   solicitor   is   not    entitled   to   a   charging   order  where  he   has 
accepted  from  his  client  a  mortgage  or  other  security,  e.g.,  where  an 
iissignment  of  the  property  has  been  made  in  trust  in  the  first  place- 
for  the  payment  of  the  solicitor's  costs:  Groom  v.  Cheeseic right,  1895, 

I  Ch.  730;  72  L.  T.  555. 

The  assignee  of  a  judgment  debt  (or  a  creditor  garnishing  the 
same:  Dallow  v.  Garrold,  14  Q.  B.  D.  543,  and  see  Hnmer  v.  Giles, 

II  Ch.  D.  942),  takes  subject  to  any  existing  right  of  lien  upon  the 
judgment,  and  as  against  such  right  the  assignee  or  attaching  credi- 
tor is  not  a  purchaser  for  value  without  notice,  and  a  charging  order, 
subsequently  obtained  by  a  solicitor  having  such  lien,  takes  priority 
over  the   assignment   or   attaching    order:    Faithful   v.    En-en.    7    Ch. 
D.  495;  Cole  v.  Eley,  1894,  2  Q.  B.  350;  9  R.  552;  70  L.  T.  892. 

As  to  notice:  see  also  The  Paris,  1896,  P.  77;  73  L.  T.  736;  Orford 
v.  Fleming,  18  C.  L.  T.  142;  34  C.  L.  J.  238,  413. 

Application  for  Charging  Order. — No  procedure  is  laid  down 
for  obtaining  a  declaration  of  the  charge,  nor  is  any  time  prescribed, 
when  the  same  may  be  made.  It  would  seem  from  the  words  "  is 
pending,"  that  the  Rule  contemplates  the  making  of  such  applications 
before,  as  well  as  after,  final  judgment  in  the  action.  All  parties  to 
the  action  to  be  affected  by  the  declaration  ought,  it  would  seem, 
to  have  notice  of  the  application:  see  Brotcn  v.  Trotman,  12  Ch.  D. 
880. 

In  some  cases  it  may  be  that  the  object  of  the  application  would 
be  defeated  if  the  parties  were  notified  in  the  first  place,  and,  in  such 
cases,  it  is  possible  the  application  might  be  entertained  ex  parte  in 
the  first  instance;  but  wherever  a  charging  order  is  granted  on  an 
ex  parte  application,  it  would  seem  desirable  that  the  order  should  be 
in  the  nature  of  an  order  nisi,  i.e.,  declaring  the  charge  upon  service 
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Rule  1129.  on  the  (parties  interested)  unless  they,  within  a  specified  time  there- 
after, on  notice  to  the  chargee  in  that  behalf,  shew  to  the  Court  good 
cause  to  the  contrary. 

The  application  may  be  made  notwithstanding  that  the  action  is 
no  longer  pending,  or  has  not  been  brought  to  a  hearing,  or  that  the 
property  preserved  has  been  sold:  Jones  v.  Frost,  L.  R.  7  Chy.  773. 

The  order  may  be  intituled  in  the  action  only,  and  not  in  the 
matter  of  the  Act  or  of  the  solicitor,  and  may  be  made  upon  notice 
of  motion,  or  petition:  Earner  v.  Giles,  11  Ch.  D.  942;  Brown  v. 
Trotman,  12  Ch.  D.  880. 

As'  to  the  form  of  the  order,  see  Orfard  v.  Fleming,  34  C.  L.  J. 
413. 

Costs  of  Application. — The  solicitor  is  entitled  to  his  costs  as 
between  solicitor  and  client:  Waterland  v.  Serle,  1897,  W.  N.  163  (9). 

Enforcing  Charge. — Where  the  charge  is  sought  to  be  enforced, 
a  subsequent  application  may  be  made  by  notice,  or  petition,  in  the 
action  in  which  the  charging  order  is  made,  and  not  by  a  new  action: 
see  Orford  v.  Fleming,  34  C.  L.  J.  238,  413;  18  C.  L.  T.  142;  but 
if  asked  for  there  would  seem  to  be  no  reason  why,  where  feasible, 
such  relief  should  not  be  given  by  the  order  declaring  the  charge. 

Where  a  charge  was  declared  in  favour  of  a  solicitor  upon  a  judg- 
ment recovered  in  an  action  by  an  infant  by  his  next  friend,  the 
Court  refused  to  enforce  the  charge  by  sale  of  the  judgment,  as 
that  might  destroy  the  value  of  the  whole  to  the  infant,  but  leave 
was  given  to  the  solicitor  to  enforce  the  judgment  by  execution,  and 
to  receive  to  his  own  use  the  amount  of  his  charge:  Nevills  v.  Bollard, 
18  P.  R.  134. 

The  lien  may  be  enforced  by  a  stop  order:  Smith  v.  Winter,  18 
W.  R.  447. 

It  would  appear  that  the  granting  of  a  charging  order  is  not  intend- 
ed to  have  the  effect  of  a  judgment,  so  as  to  prevent  the  running  of 
the  Statute  of  Limitations  in  respect  of  the  costs  intended  to  be 
secured  thereby;  and  the  charging  order  must  therefore  be  enforced 
within  the  period  within  which  the  costs  can  be  recovered  by  action. 
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1.  GENERAL  RULES. 

11J5O. — (1)  Subject  to  the  provisions  of  The  Judicature  -g^ 
Act,  1895,  and  to  the  express  provisions  of  any  statute  here-  of  court.' 
tofore  or  hereafter  passed,  the  costs  of  and  incidental  to  all     ,„    fl-R.  lQ  5 
proceedings  in  the  Supreme  Court  shall  be  in  the  discre-    ' 
tion  of  the  Court  or  Judge,  and  the  Court  or  Judge  shall  /<?     fc   fo    2  X  3 
have  full  power  to  determine  by  whom  and  to  what  extent 
the  costs  shall  be  paid.  ^      /?  /     /  < 

(a)  Now  R.  S.  O.  c.  51,  see  sec.  119,  supra,  p.  152. 


(2)  Nothing  herein  contained  shall  deprive  a  trustee,  saving  as 
mortgagee  or  other  person  of  any  right  to  costs  out  of  a  etc.rus 
particular  estate  or  fund  to  which  he  would  be  entitled  ac- 
cording to  the  rules  acted  upon  before  The  Ontario  Judi- 
cature Act,  1881,  in  Courts  of  Equity. 

(3)  Where  an  action  or  issue  is  tried  by  a  jury,  the  0/j^8^s 
costs  shall,  subject  to  Rule  1132,  follow  the  event,  unless  fore  jury, 
the  Judge  before  whom  the  action  or  issue  is  tried,  in  his 
discretion,  otherwise  orders. 

(4)  Costs  of  proceedings  before  judicial  officers,  unless  of  proceed- 
otherwise  disposed  of,  shall  be,  in  their  discretion,  subject  JSS^S*8 
to  appeal.     Con.  Rule  1170;   Rules  4  Nov..  1893,  1274  ;  officers- 
59  V.  c.  18,  s.  11. 

Under  the  various  statutes  affecting  costs,  the  rule  in  the  Common  Practice 
Law  Courts  was,  that  costs  followed  the  event,  except  in  the  cases  before  the 
in  which  it  was  otherwise  provided  by  statute.     In  Chancery,  except Jud<  Act* 
in  the  cases  referred  to  in  the  Rule  of  a  trustee  or  mortgagee,  etc., 
thev  wprp  in  the  discretion   of  the  Court;   but  the  rule  acted  upon 

541.   Consolidated  Rule  1130  shall  annlv  t    fi,  "~ *"  *";i;"°- 

•oceedings  for  or  in  relation  to  the  quashinc r  5  a"d  incidenfcal  to 

.on  or  order  is  affirmed  or  quashed  in  whole™  fc^rtT  °  **"  ^^  the 

1238.   The  costs  of  and  incidental  to  tiie  piu^^*.»6 Appeal 

for  Ontario,  and  in  the  High  Court  of  Justice  for  Ontario,  and  in  any  Divisional 
Court  thereof  for  or  in  relation  to  the  quashing  of  convictions  or  orders  shall  be 
in  the  discretion  of  the  Court,  and  the  Court  shall  have  power  to  determine  and 
direct  by  whom  and  to  what  extent  the  same  shall  be  paid,  whether  the  conviction 
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Rule  1130.  "  Any  Statute  heretofore  or  hereafter  passed."— The  effect 
of  the  original  Rule  was  to  repeal  all  former  statutes  which  re- 
gulated the  disposition  of  costs,  instead  of  leaving  them  in  the 
discretion  of  the  Court  (except  perhaps  such  as  give  double 
or  treble  costs  by  way  of  a  penalty:  see  R.  S.  O.  c.  86,  s.  21; 
Wellbanlcs  v.  Conger,  12  P.  R.  at  p.  448;  or  other  special  costs  in 
particular  cases:  Reeve  v.  Gibson*,  1891,  1  Q.  B.  652;  Hasker  v.  Wood, 
78  L.  T.  Jour.  412;  33  W.  R.  697;  54  L.  J.  Q.  B.  419;  or  confer  a 
right  to  costs  in  the  case  of  particular  classes  of  persons:  see 
Garnett  v.  Bradley,  3  App.  Cas.  944;  and  Arscott  v.  Lillet}/,  14  Ont. 
App.  283,  294);  and  to  enable  the  Court,  except  in  the  cases  here 
mentioned,  to  deal  with  costs  as  it  may  think  proper:  Garnett  v. 
Bradley,  supra;  Parsons  v.  Tinling,  2  C.  P.  D.  119;  Tenant  v.  Ellis,  6 
Q.  B.  D.  46;  see  Parnell  v.  Mart  Liddell  &  Co.,  29  Ch.  D.  325;  Rockeit 
v.  Uhippingdale,  64  L.  T.  641. 

The  Jud.  Act,  s.  119,  and  the  present  Rule,  have  the  effect  of  pre- 
serving in  force  any  special  statutory  provisions  in  force  at  the  date 
of  The  Judicature  Act,  1895,  relating  to  costs  in  particular  cases.  All 
such  provisions  in  Ontario  Acts  have  probably  now  been  inserted  in 
The  Revised  Statutes,  1897.  The  question  may,  however,  arise  in 
regard  to  clauses  respecting  costs  in  Imperial  Acts  in  force  in 
Ontario,  relating  to  matters  within  the  legislative  authority  of 
Ontario,  as  to  whether  they  are  still  in  force,  or  were  repealed  by  the 
Jud.  Act,  1881,  as  above  mentioned. 

Where  the  Court  had  not  power,  original  or  statutory,  before  the 
Act,  to  award  costs,  it  was  held  under  the  original  J.  A.  Rule  that 
jurisdiction  to  do  so  was  not  conferred  by  the  Rule:  Re  Fisher,  1894, 
1  Ch.  450;  Re  Hills,  34  Ch.  D.  24,  questioning  Ex  p.  Mergers  Co.,  10 
Ch.  D.  481;  Re  Holliday  &  Mayor  of  Walcefleld,  20  Q.  B.  D.  699;  but 
these  cases  are  now  superseded  in  England  by  53-4  V.  c.  44,  s.  5,  and 
52  &  53  V.  c.  49,  s.  20,  and  in  Ontario  by  R.  S.  O.  c.  51,  s.  119;  and 
c.  62,  s.  42;  see  Re  Gonty  &  Manchester  £  8.  Ry.  Co.,  1896,  2  Q.  B.  439; 
Ex  p.  Hospital  of  St.  Katherines,  17  Ch.  D.  378;  Re  Lee  v.  Hem- 
ingway, 24  Ch.  D.  669;  see  also  Arscott  v.  Lilley,  14  Ont.  App. 
295;  Re  Knight's  Trusts,  26  Ch.  D.  82;  Re  Wood,  31  Ch.  D.  607; 
Kingston  v.  Murphy,  11  P.  R.  304;  London  County  Council  v. 
Churchwardens  of  W.  Ham.,  1892,  2  Q.  B.  173;  Re  Fisher,  1894, 
1  Ch.  450.  Prior  to  the  Jud.  Act  it  would  seem  that  the  Court 
had  not,  and  it  still  has  not,  power  to  award  costs  against  a  defendant 
in  habeas  corpus  proceedings:  see  The  Queen  v.  Jones,  1894,  2  Q.  B. 
382;  but  it  has  been  held  that,  in  a  civil  proceeding,,  where  an  Act 
gives  jurisdiction  to  determine  questions,  but  is  silent  as  to  costs, 
the  Court  has  inherent  jurisdiction  to  order  a  person  wrongly  putting 
it  in  motion  to  pay  costs:  Re  Bombay  Civil  Fund  Act,  40  Ch.  D.  288. 
So  where  costs  were  not  asked  for  by  rule  nisi,  though  they  were  at 
the  bar,  this  is  no  objection,  the  costs  being  in  the  discretion  of  the 
Court,  without  any  mention  of  them,  where  the  opposite  party  ap- 
pears: Re  Peck  d  Gait,  46  U.  C.  Q.  B.  211;  but  where  the  opposite 
party  does  not  appear  the  Court  will  not  usually  give  costs  if  they 
have  not  been  asked  by  the  notice  of  motion.  In  England  neither  an 
interpleader  order  for  an  issue:  Wicks  v.  Wood,  26  W.  R.  680:  Hart- 
mont  v.  Foster,  8  Q.  B.  D.  82,  nor  sending  a  case  for  trial  to  a  County 
Court:  Farmers  v.  May,  44  L.  T.  148,  removes  the  case  from  the  juris- 
diction of  the  High  Court  as  to  costs:  but  see  Rules  1124,  1128,  and 
sees.  92  to  94  of  the  Act. 

This  Rule  also  repeals  all  former  practice  which  laid  down  any 
special  rule  as  to  costs:  The  Friedlerg,  10  P.  D.  112. 
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The  proceedings  must  have  actually  come  into  Court:  Re  Brand-  Rule  1130. 
reth's  Trademark,  9  Ch.  D.  618.    The  Rule  applies  both  to  costs  iu 
the  High  Court  and  in  the  Court  of  Appeal. 

The  Rule  applies  not  merely  to  costs  at  the  trial  but  also  on  motions: 
Young  v.  Thomas,  1892,  2  Ch.  134;  but  it  only  applies  to  proceedings 
in  the  Supreme  Court  of  Judicature,  and  does  not  give  a  Judge 
jurisdiction  over  costs  in  matters  where  he  acts  under  a  statute 
merely  as  persona  dcmgnata,  and  not  by  virtue  of  his  office  as 
Judge:  Re  Young,  14  P.  R.  303;  Re  Pacquettc,  11  P.  R.  463;  but  the 
costs  of  such  proceedings  are  now  in  the  discretion  of  the  Judge  by 
virtue  of  R.  S.  O.  c.  76,  s.  5.  The  Rule  only  applies  to  civil  proceed- 
ings, and  does  not  enable  the  Court  or  a  Judge  to  award  costs  in 
Crown  cases  where  they  are  not  otherwise  by  statute  authorized  so 
to  do:  London  County  Council  v.  West  Ham.,  1892,  2  Q.  B.  173;  and 
see  The  Queen  v.  Jones,  supra;  nor  in  cast's  whore  the  Court  has  only  a 
consultative  jurisdiction,  as  upon  a  special  case  stated  by  an  arbitra- 
tor: In  re  Knight  &  The  Tabernacle  Building  Socy.,  1892,  2  Q.  B.  613. 

Notwithstanding  that  an  application  fails  on  the  ground  that  the 
Court  has  no  jurisdiction  to  give  the  relief  sought,  the  unsuccessful 
party  may  nevertheless  be  ordered  to  pay  the  costs  of  the  proceeding: 
Cote  v.  Halliday,  33  C.  L.  J.  159;  17  C.  L.  T.  53;  Great  Northern  v. 
Inett,  1  Q.  B.  D.  284;  Crowther  v.  Boult,  33  W.  R.  150;  and  in  cases  in 
the  County  Court,  see  Rule  1215. 

"  Full  costs  "  referred  to  in  the  Imp.  Copyright  Act,  5  &  6  Viet.  c. 
45,  s.  26,  is  held  to  mean  no  more  than  the  usual  costs  taxable 
between  party  and  party:  Arery  v.  Wood,  1891,  3  Ch.  115;  and  that 
expression  in  an  order  or  judgment  is  in  England  held  to  mean 
merely  the  ordinary  party  and  party  costs  taxable  according  to  the 
scale  properly  applicable:  see  Irwine  v.  Reddish,  5  B.  &  Aid.  796; 
Jamieson  v.  Trcvelyon,  10  Ex.  748;  but  the  words  "  full  costs  and  ex- 
penses "  are  held  to  cover  costs  as  between  solicitor  and  client: 
Doe  d.  Hyde  v.  Manchester,  12  C.  B.  474.  The  expression  "  full 
costs "  has  been  held  in  Ontario  to  mean  costs  according  to  the 
higher  scale:  per  Falconbridge,  J.,  Marsh  v.  Burns,  March,  1897. 

Proceedings  before  Judicial  Officers. — It  has  been  held  by 
Street,  J.,  that  it  is  not  intended  by  Clause  (4)  of  Rule  1130,  that  the 
discretion  of  the  appellate  tribunal  should  be  substituted  for  that 
of  the  judicial  officer  whose  decision  is  appealed  from:  Campbell  v. 
Wheler,  17  P.  R.  289;  and  that  the  Court  will  not  interfere  with  the 
discretion  exercised  as  to  costs,  unless  the  officer  whose  order  is 
appealed  from  has  proceeded  upon  some  erroneous  principle  of  law, 
or  upon  some  misapprehension  of  the  facts  of  the  case:  Ib.;  see  also 
Knickerbocker  v.  Ratz,  16  P.  R.  191. 

Costs    generally    of    Proceedings    in    the    Supreme    Court.  Generally. 
— The  costs  of  all  proceedings  in  the  branches  of  the  Supreme  Court 
are  in  the  discretion  of  the  Court  or  Judge  before  whom  they  come 
for  hearing  or  determination:  Holmes  v.  Bready,  18  C.  L.  T.  120;  34 
C.  L.  J.  197. 

By  various  Rules  special  provision  is  made  as  to  costs  in  particular  Costs  un- 
cases—where  a   County    Court   has   no  jurisdiction:    see  Rule  1215;  £erj special 
and  Great  Northern,  etc.,  v.  Inett,  2  Q.  B.  D.  284;  Crowther  v.  Boult, 
33  W.   R.   150;   proceedings  to   examine  judgment    debtors   and  to 
attach  debts:  Rule  1139;  on  confession  of  defence:  Rule  295;  on  dis- 
continuance: Rule  430;  on  accepting  money  paid  into  Court  in  satis- 
faction: Rule  425;  preliminary  examinations  of  parties:   Rule  1136; 
production  or  inspection  of  documents:  ffulc  1155;  proving  documents 
where  notice  to  admit  not  given:  Rule  1150;  applications  to  extend 
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Non-jury 
cases. 


Rule  1130.  the  time  for  taking  a  proceeding:  Rule  1152;  by  reason  of  a  party 
not  making  admissions:  Rule  1149;  proceedings  relating  to  "  third 
parties  ":  Rule  214,  and  see  Blore  v.  Ashly,  42  Ch.  D.  682. 

Costs  at  the  Trial.  —  In  actions  tried  without  a  jury  the  costs  are 
(subject  to  certain  special  exceptions  and  restrictions)  in  the  discre- 
tion of  the  trial  Judge,  and  without  an  order  made  in  the  exer- 
cise of  such  discretion,  no  costs  will  be  taxable  to  any  party:  Rule 
1130  (1) 

Where,  in  an  action  tried  by  a  Judge  without  a  jury,  no  order  is-. 
made  as  to  costs,  none  are  recoverable  by  either  party:  Re  Great 
Western  Advertising  Co.  v.  Rainer,  9  P.  R.  494;  Lewin  v.  Trimming,  21 
Q.  B.  D.  230.  An  order  for  payment  of  costs  simplicitor  does  not 
preclude  an  inquiry  under  Rule  1132,  as  to  the  scale  properly  applic- 
able: Re  Forster,  18  P.  R.  65;  and  it  would  seem  that  in  such  case 
where  the  Judge  gives  no  directions  disallowing  a  set-off  of  costs 
by  defendant  (such  as  is  contemplated  by  Rule  1132),  the  Taxing 
Officer  has  now  power  to  allow  such  set-off:  Rule  1132;  see  formerly 
Truax  v.  Dixon,13  P.  R.  279. 

In  an  action  tried  without  a  jury,  judgment  being  given  for  plain- 
tiff, on  the  claim  and  counter-claim,  but  for  defendant  against  third" 
parties  with  "  such  costs  as  defendant  would  be  entitled  to  by  law," 
it  was  held  that  the  costs  being  in  the  discretion  of  the  Judge,  and  no- 
discretion  being  exercised  in  favour  of  defendant  against  the  third 
parties,  the  defendant  was  not  "entitled  by  law"  to  costs:  Lewin  v. 
Trimming,  21  Q.  B.  D.  230. 

Jury  cases  In  actions  tried  by  a  jury,  the  costs  at  the  trial  prima  facie  must 
follow  the  event,  but  the  Judge  has  a  discretion,  subject  to  certain 
special  exceptions  and  restrictions,  to  make  a  diflerent  order:  Rule- 
1130  (3). 

Costs  on  Motions.  —  The  power  as  to  costs  is  exerciseable  not  merely 
at  the  trial  but  also  on  motions  for  judgment:  Young  v.  Thomas,  1892, 
2  Ch.  134;  66  L.  T.  575,  and  extends  to  costs  to  be  dealt  with  on- 
interlocutory  proceedings  before  the  trial,  so  that  they  may  be 
directed  to  be  borne  by  one  party  in  any  event:  Vicartj  v.  Gkfeat 
Northern  Ry.  Co.,  9  Q.  B.  D.  168.  See  infra,  pp.  1251-1253. 

The  dismissal  of  an  action  for  want  of  prosecution  without  costs  is 
within  the  discretion  of  the  Judge,  notwithstanding  4  Anne,  c.  16, 
s.  23.  and  there  is  no  appeal  without  leave:  Snelling  v.  Pulling,  29 
Ch.  D.  85;  and  see  supra,  p.  115. 

The  Court  has  jurisdiction  to  grant  prohibition  with  costs:  Reg.  w 
JJ.  of  London,  etc.,  1894,  1  Q.  B.  453. 

Costs  where  Judgment  entered  without  Trial  or  Motion.  —  Where  judg- 
ment  is  entered  without  a  trial,  or  motion  for  judgment,  and  there- 
fofe  with°ut  any  express  directions  as  to  costs,  the  scale  of  costs  is 
determined  by  the  Taxing  Officer,  under  Rule  1133. 

Scale  of  Costs.—  In  the  case  of  actions  brought  in  the  High  Court, 
which  might  have  brought  in  an  inferior  Court  if  no  order  is  made 
by  the  Judge  Rule  1130  (3)  applies,  and  prescribes  the  scale  upon 
which  the  costs  are  to  be  taxed;  but  whether  the  action  is  tried 
with  or  without  a  jury  the  Judge  may  give  special  directions  as'  to 
the  scale.  It  was  said  in  Bennett  v.  White,  13  P.  R.  152,  that  in  ex- 
ercising the  Judge's  discretion  there  was  no  better  guide  than  the 
rule  laid  down,  by  Rule  1132,  in  default  of  special  directions:  but  the- 
Judge's  discretion  is  not  fettered  by  any  Rule,  execpt  Rule  1130  (2). 


Where 

wltS 

trial. 


Scale  of 
costs. 


COSTS.  1249 

Disposal  of  Costs  of  Action  on  Motion  in  Chambers,—  Rule  1130. 
Although  the  discretion  of  the  Court  as  to  the  costs  of  a  contested  ^^J^ 
action  is  usually  exercised  at  the  trial,  or  on  motion  for  judgment,  <jispose  Of 
yet,  where  the  object  of  the  action  is  obtained,  it  is  improper  to  bringcosts. 
the  action  to  trial  or  hearing  on  motion  for  judgment,  merely  for 
the  purpose  of  obtaining  an  adjudication  as  to  the  costs,  without  first 
offering  to  have  the  question  disposed  of  in  Chambers:  see  Sivell  v. 
Abraham,  8  Beav.  598;  Morgan  v.  Great  Eastern  Ry.  Co.,  1  H.  &  M. 
78;  0'  'Sullivan  v.  Cluxton,  26  Gr.  612;  Webb  v.  McArthur,  3  Chy.  Ch. 
364;  but  if  the  opposite  party  refuses  to  consent  to  the  disposition  of 
the  costs  in  that  way,  the  action  must  be  tried,  or  heard  on  motion 
for  judgment:  Hunter  v.  Strathroy,  18  P.  R.  127;  see  also  Sonnenschein 
v.  Barnard,  57  L.  T.  712;  Blakeley  v.  Ingram,  9  C.  L.  T.  143;  Storr 
v.  Maidstone,  W.  N.  1878,  219;  Dicks  v.  Yates,  18  Ch.  D.  77;  Landed 
Estates  Company  v.  Weeding,  W.  N.  1871,  148;  Wilde  v.  Wilde,  4  De 
G.  F.  &  J.  348;  McLean  v.  Cross,  3  Chy.  Ch.  432;  sed  vide  Knicker- 
bocker v.  Ratz,  16  P.  R.  193,  where  a  contrary  view  is  expressed; 
and  the  extra  expense  so  occasioned  will  be  considered  in  disposing 
of  the  costs,  and  in  any  event  may  be  ordered  to  be  borne  by  the 
party  who  has  occasioned  them:  see  Eastwood,  v.  Henderson,  17  P. 
R.  578. 

At  all  events  tho  plaintiff  cannot  compel  the  defendant  to  submit 
to  a  disposition  of  the  question  of  costs  in  Chambers  where  the 
act  alleged  by  the  plaintiff  to  be  a  satisfaction  of  his  claim  is 
equivocal,  and  the  defendant  denies  that  the  plaintiff  had  any  cause 
of  action:  Hunter  v.  Strathroy,  supra. 

It  was  apparently  doubted  by  Spragge,  C.  :  McLean  v.  Cross,  3  Chy. 
Ch.  at  p.  433,  whether  the  former  Referee  in  Chambers  had  juris- 
diction to  entertain  such  applications;  and  as  to  whether  the  Master 
in  Chambers  has  such  jurisdiction  has  been  doubted,  see  per  Mere- 
dith, J.,  Knickerbocker  v.  Ratz,  16  P.  R.  at  p.  39,  and  see  Jones  v. 
Miller,  16  P.  R.  92;  King  v.  Federal  Bank,  17  P.  R.  65. 

Sometimes  in  such  cases  where  parties  consent,  an  interlocutory 
motion  is  treated  as  a  trial  of  the  action,  and  the  costs  are  then 
disposed  of:  Barber  v.  Penley,  68  L.  T.  662;  and  where  the  parties 
agree  to  an  order  being  made  in  Chambers  to  carry  out  a  settlement, 
the  plaintiff  cannot  recover  the  costs  of  moving  in  Court:  Allen  v. 
Oakcy,  62  L.  T.  724. 

Where  there  is  no  object  in  proceeding  with  the  action  except 
to  determine  the  question  of  the  costs  of  it,  owing  to  the  loss  or  de- 
struction of  the  subject  matter,  or  other  circumstances  occurring 
aft^r  the  commencement  of  the  action,  the  plaintiff  must  neverthe- 
less proceed  either  by  trial  or,  by  consent,  in  Chambers,  to  have  the 
question  of  costs  disposed  of,  otherwise  the  defendant  may  apply  to 
dismiss  for  want  of  prosecution:  Elliott  v.  Gardner,  8  P.  R.  409; 
see  also  Hogaboom  v.  Gillies,  16  P.  R.  402. 

The   Crown.  —  Formerly  the  rule  was   that  the   Crown,   when  a  The 
party  to  civil  proceedings,   was  neither  ordered  to  pay  nor  receiveCrown' 
costs:  see  Reg.  v.  Mainwaring,  5  O.  S.  670;  Gibson  v.  Church,  1  Chy. 
Ch.  69;  United  States  v.  Denison,  2  Chy.  Ch.  263;  but  now  in  proceed- 
ings by  petition  of  right  the  costs  are  in  the  discretion  of  the  Court: 
Rule  924. 


Suitors   in   person.—  As   a   rule   a   suitor,    not   being   a   solicitor,     itrg 
suing  or  defending  in  person  is  not  entitled  to  solicitor's  costs,  but,  person. 
at  most,  to  his  actual  disbursements,  and  a  reasonable  allowance  for 
J.A.—  79 
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Rule  1130.  loss  of  time;  see  Dax's  M.  O.  31;  where  a  suitor  in  person  success- 
fully opposed  an  appeal  to  the  Divisional  Court  he  was  allowed  his 
disbursements,  and  "  a  moderate  amount  for  his  time  and  trouble 
on  the  argument  "  to  be  set  off  against  the  debt  due  by  him  to  the 
plaintiff  in  the  action:  Millar  v.  Macdonald,  14  P.  R.  499;  but  where  a 
duly  qualified  solicitor  sues  or  defends  in  person,  and  he  is  awarded 
costs,  he  is,  unless  acting  in  a  fiduciary  character,  entitled  to  make 
and  recover  the  same  charges  as  when  acting  for  another:  Lush  Pr., 
775,  89G;  except  for  taking  instructions:  Dax's  M.  O.  31;  and  see 
Ckigy  v.  Brown,  L.  R.  1  P.  C.  411;  and  if  he  is  also  a  barrister,  and 
also  acts  as  counsel  he  cannot  recover  his  counsel  fee:  Clarke  v. 
Creighton,  15  P.  R.  105;  but  if  his  partner  acts  as  counsel  he  may 
tax  his  counsel  fee:  Henderson  v.  Comer,  3  U.  C.  L.  J.  29;  and  even 
when,  being  a  co-trustee  with  others,  he  acts  for  himself  and  co- 
trustees  as  solicitor  and  counsel,  he  may,  if  awarded  costs,  tax 
against  the  opposite  party  full  costs,  including  instructions  and 
counsel  fees:  Strachan  v.  Ruttan,  15  P.  R.  109;  ordinarily,  a  solicitor 
or  trustee,  or  mortgagee,  when  acting  in  person  for  himself  alone  is 
only  entitled  to  costs  out  of  pocket,  either  as  against  the  trust  or 
mortgaged  estate,  or  his  cestui  que  trust,  or  mortgagor,  as  the  case 
may  be,  unless  expressly  empowered  to  charge  for  his  professional 
services  as  against  the  trust  estate,  or  mortgagor:  see  note  to 
Rule  667,  supra  pp.  846,  848. 

"  Trustees,  Suitors  in  a  Fiduciary  Capacity. — A  trustee  or  liquidator  or 
other  person  in  a  fiduciary  capacity  suing  or  defending  in  his  own 
name  ordinarily  becomes  liable  to  be  ordered  personally  to  pay  costs 
to  the  opposite  party:  Macdonald  v.  Half  our,  20  Ont.  App.  404;  Ex  p. 
Brown,  17  Q.  B.  D.  488;  Smith  v.  Williamson,  13  P.  R.  126;  O.  W.  Ry. 
Co.  v.  Jonas,  13  Gr.  355;  and  where  a  liquidator  of  a  company  inter- 
vened and  obtained  leave  to  defend  an  action  brought  against  the 
company,  he  was  held  to  be  personally  liable  to  the  plaintiff  for  costs: 
Boyd  v.  Dominion  Cold  Storage  Co.,  17  P.  R.  468.  But  where  an 
action  is  brought  by  a  liquidator  of  a  company  in  the  name  of  the 
company,  and  the  liquidator  is  not  personally  a  party,  he  cannot  be 
ordered  to  pay  the  costs  of  the  action:  Ontario  Forge  &  B.  Co.  v.  The 
Comet  Cycle  Co.,  17  P.  R.  156;  and  a  liquidator  who  oona  fide  con- 
tested a  claim  was  held  not  to  be  personally  liable  for  costs,  though 
he  failed  in  the  litigation:  Re  Bolton,  1895,  1  Ch.  333,  overruling  Re 
Staffordshire  Gas  Co.,  1893,  3  Ch.  523. 

Where  in  an  action  between  a  trustee  and  his  cestui  que  trust 
the  Court  makes  "  no  order  as  to  the  costs  "  such  adjudication  is 
final,  and  the  trustee  cannot  afterwards  retain  his  costs  of  the  pro- 
ceedings out  of  the  trust  estate:  Re  Hodgkinson,  1895,  2  Ch.  190;  72 
L.  T.  617.  And  when  on  an  appeal  on  the  merits  the  appellate 
Court  has  refused  to  make  an  order  for  the  payment  of  a  trustee 
or  executor  out  of  the  estate  or  fund  in  litigation,  it  is  not  competent 
for  the  Court  of  first  instance  thereafter  to  make  any  such  order: 
Purcell  v.  Bergin,  16  P.  R.  301. 

Executors  were  given  costs  of  opposing  an  unsuccessful  appeal,  out 
of  the  estate,  in  the  event  of  their  not  being  able  to  make  them  out  of 
the  appellant:  Re  Cassie,  17  P.  R.  402. 

An  administrator  is  entitled  to  his  costs  of  an  administration  action 
(which  may,  however,  be  given  in  the  form  of  a  commission  under 
Rule  1146),  even  though  the  action  has  been  caused  by  a  claim  by 
him  for  the  allowance  of  payments  which  are  disallowed  in  the 
action,  provided  the  claim  is  made  under  an  honest  mistake,  and  is 
neither  fraudulent  nor  monstrous:  Re  Jones,  1892,  2  Ch.  190. 
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Next  Friend. — In  general  the  next  friend  of  an  infant  is  in  the  Rule  1130. 
same  position   as   any   other  litigant,   and    receives   and  pays   costs  Next 
personally,   as  between   himself  and  the   opposite  party.    Where  anfriea& 
infant  by  his  next  friend  brings  an   unsuccessful  action,  the  latter 
may  be  personally  ordered  to   pay  the  opposite   party's  costs,   but 
such  order   may  be   made   without  prejudice  to  any   claim   he  may 
have  to  be  indemnified  out  of  the  infant's  estate:  Smith  v.  Mason, 
17  P.  R.  444. 

The  Official  Guardian  ad  litem.— The    costs    of    the    Official  Official 
Guardian   ad  litem  are  usually  ordered  to   be  paid  no  matter  what  Guardian, 
may  be  the  result  of  the  litigation,  either  out  of  the  estate  or  fund, 
if  any,  in  question,  or  by  the  plaintiff  personally,  with  power  to  add 
them  to  his  own  costs.     Where  the  action  has  been  occasioned  by  the 
personal   misconduct  of  an  infant,   for  whom   the   Official  Guardian 
ad  litem  appears,  the  infant  may  be  ordered  to  pay  personally  the 
plaintiff's  costs,  including  those  paid  by  him  to  the  Official  Guardian 
ad  litem:  Lipsctt  v.  Perdue,  18  Ont.  575. 

Discretion  of  Court  or  Judge,  Extent  of. — Where  the    right  Discretion 
to  exercise  a   discretion  as  to   the  costs  of  an  action  or  proceeding of  Court, 
exists,  no  hard  and  fast  rules  can  be  laid  down  as  to  the  manner 
of  exercising  it:  The  Friedberg,  10  P.  D.  112;  Badische  Amlin,  etc.  v. 
Levinstein,  29  Ch.  D.  366. 

The  discretion  is  a  judicial  one,  and  it  has  been  said  that  a  plaintiff 

who  "successfully  enforces  a  substantial  legal  right,  and  in  no  way  ^f  (y-J  U  L~lJ. 
misconducts  himself,  nmy  not  be  deprived  of  mstsr  but  is  entitled  /  t/%</  «  - 
to  them  as  of  right:  Cooper  v.  Whitti-nyton,  15  Ch.  D.  501;  but  see 
the  remarks  of  Bowen.  LJ.,  in  Young  v.  Thomas,  40  W.  K.  468, 
referring  to  N.  London  Ry.  Co.  v.  G.  N.  Ry.  Co.,  11  Q.  B. 
D.  30;  and  Haytcard  v.  London  W.  Works,  28  Ch.  D.  146;  The 
Condor.  4  P.  D.  120;  The  Monkscaton,  14  P.  I).  .">!;  UjMnamn 
v.  Fon-xtn;  L'4  Ch.  D.  231;  Goodhart  v.  Hyett,  25  Ch.  D.  182;  \Vil- 
inami  v.  o/,/>f///iPi»i,  27  Ch.  I).  !'<;<»:  .".4  L.  J.  Chy.  5ti:  but  where 
the  plaintiff  recovers  only  nominal  damages,  or  a  very  trifling  part 
of  his  claim,  lie  is  not  entitled  to  costs  as  of  right:  Florence  v. 
MalUnson,  65  L.  T.  354;  and  see  American  Tobaoco  Co.  v.  CPuest, 
1892,  1  Ch.  630;  and  he  may  be  ordered  to  pay  the  defendant's  costs 
(even  wlu-i-p  the  case  is  tried  by  a  jury);  Harris  v.  Pethcrick,  4  Q.  B. 
D.  611;  and  see  Forget  v.  O»tigny,  1895,  A.  C.  318. 

It  was  for  some  time  doubtful  whether,  where  the  plaintiff  fails, 
the  defendant_conld  be  ordered  to  pay  the  whole  costs:  see  Dick  v 
y«/r»,T8~CETD.  76;  Foster  v.  G.  W.  Ry.,  8  Q.  B.  D.  2T>,  515:  Butcher 
v.  Pooler.  24  Ch.  D.  273;  Lambton  v.  Parkinson,  35  W.  It.  ."15;  Mit- 
chell v.  Tanditsen,  14  Ont.  App.  517;  Forget  v.  Ostigny,  1895,  A.  C. 
318;  72  L.  T.  399;  biit  it  would  now  seem  that  he  cannot  be  so 
ordered,  unless  the  plaintiff  was~eritltled  to  bring  tin*  Action:  Fleming 
v.  Toronto,  19  Ont.  App.  318. 

Thus  a  defendant  as  to  whom  the  action  is  dismissed  cannot  pro- 
perly be  ordered  to  pay  the  plaintiff's  costs:  Wills  v.  Carman,  14  Ont. 
App.  <;.")()•.  confirming  Mitchell  v.  Tandusen,  14  Ont.  App.  517,  where 
the  question  of  the  power  to  make  a  successful  party  pay  costs  was 
also  raised,  but  WHS  not  necessary  to  the  decision:  see  also  McDermid 
v.  McDermid.  15  Ont.  App.  287;  though  he  may  be  ordered  to  pay 
the  costs  of  a  co-defendant,  though  there  is  no  issue  between  them- 
Church  v.  Fuller,  3  Ont.  417;  and  see  Rule  1140,  and  notes. 

In  Mc\air  v.  Boyd,  14  P.  R.  132,  the  C.  A.  allowed  an  appeal  with- 
out costs,  where  the  case  was  the  first  which  had  come  before  the 
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Rule  1130.  Court  as  to  the  meaning  of  a  new  Rule  about  which  there  had  been 
much  difference  of  opinion. 

The  Court  cannot,  except  under  some  special  statute,  impose  costs,. 
beyond  the  costs  of  suit,  by  way  of  penalty.  The  discretion  as  to  costs 
however,  extends  to  ordering  a  defendant  to  pay  half  the  costs  or  a 
fixed  sum  in  lieu  of  costs:  Rule  1137;  Wiltnott  v.  Barber,  17  Ch.  D.  772; 
Ryan  v.  Fish,  4  Ont.  335,  344;  see  Cockbum  v.  Edwards,  18  Ch.  D.  449, 
459;  Harrison  v.  McSheehan,  W.  N.  1885,  207;  or  no  more  costs  than 
the  verdict:  Hancock  v.  Hale,  28  Sol.  Jour.  230,  where  only  £21  was  re- 
covered on  a  much  larger  claim;  or  costs  as  between  solicitor  and 
client  (in  matters  of  equitable  jurisdiction  at  any  rate):  Andrews  v. 
Barnes,  39  Ch.  D.  133;  Sandford  v.  Porter,  16  Ont.  App.  565,  577; 
or  to  giving  no  costs  where  the  action  wras  within  the  jurisdiction  of 
an  inferior  Court:  Vandewaters  v.  Horton,  9  Ont.  548;  Kay  v.  Tighe, 
18  L.  R.  Ir.  40;  or  the  costs  which  would  have  been  incurred  had 
a  less  costly  mode  of  proceeding  been  adopted:  Wallis  v.  Skain,  21 
Ont.  532;  McPherson  v.  Irwm,  26  Ont.  440;  or  to  directing  a  solicitor 
to  pay  costs  personally:  Barnwd>  v.  Scoles,  37  W.  R.  668;  or  to 
directing  costs  to  be  borne  by  an  infant:  Lipsett  v.  Perdue,  18  Out. 
575;  or  to  refusing  costs  to  a  party,  though  successful,  whose  conduct 
has  been  discreditable:  Darby  v.  City  of  Toronto,  17  Ont.  554;  Robinson 
v.  Bogle,  18  Ont.  387;  Beatty  v.  O'Connor,  5  Ont.  744;  or  where  im- 
proper charges  are  made  and  not  sustained:  Fry  v.  Lane,  40  Ch.  D. 
312;  Tenute  v.  Walsh,  24  Ont.  309;  In  re  Stanton,  3  Ont.  86;  Stretton 
v.  Holmes,  19  Ont.  286,  or  for  other  good  reason:  American  Tobacco  Co. 
v.  Quest,  1892,  1  Ch.  630;  or  to  directing  payment  of  the  opposite 
party's  costs  of  such  charges:  see  Neil  v.  Winter,  9  Gr.  261;  Hod.gins 
v.  McNeil,  Ib.,  305;  McKensie  v.  Yielding,  11  Gr.  406;  or  where  a 
party  otherwise  misconducts  himself,  as  by  making  an  untruthful 
defence:  Finlayson  v.  Milliard,  10  Gr.  130;  or  unnecessarily  bringing 
a  suit:  Darling  v.  Wilson,  16  Gr.  255;  Springer  v.  Clarke,  15  Gr.  664; 
Fane  v.  Fane,  13  Ch.  D.  228;  Re  CaWum,  46  L.  T.  848;  W.  N. 
1882,  92;  even  in  the  case  of  a  mortgagee:  McLean  v.  Cross,  3  Chy. 
Ch.  432;  Ashworth  v.  Lord,  36  Ch.  D.  545;  Boulton  v.  Rowland,  4  Ont. 
720;  Graham  v.  Ross,  6  Ont.  154;  Squire  v.  Pardoe,  66  L.  T.  243;  or 
trustee:  Easton  v.  Landor,  67  L.  T.  833. 

Where  in  an  action  on  a  covenant  the  defendant  paid  money  into 
Court  and  denied  the  breach,  and  a  referee  to  whom  the  issues  were- 
referred,  reported  that  the  money  paid  in  was  sufficient  to  satisfy 
the  claim,  it  was  held  that  the  costs  were  in  the  discretion  of  the 
Court,  and  that  the  proper  method  of  exercising  it  was  by  allowing 
plaintiff  his  costs  up  to  the  time  of  payment  into  Court,  and  de- 
fendant the  costs  of  the  action  after  that  time:  Buckton  v.  Higgs, 
4  Ex.  D.  174. 

But  where  a  cause  was  referred  by  consent  at  a  trial  to  the  Master 
under  the  C.  L.  P.  Act,  as  a  matter  of  account,  formal  judgment 
being  entered  for  the  plaintiff,  and  the  order  of  reference  was  silent 
as  to  costs,  after  an  award  that  nothing  was  due  to  plaintiffs  beyond 
money  paid  into  Court,  it  was  held  that  the  proceedings  were  not 
"  proceedings  in  the  High  Court ''  within  this  Rule,  but  withdrawn 
from  it  by  an  agreement  of  the  parties,  and,  the  parties  having 
agreed  to  its  terms,  the  Court  could  not  add  to  it,  and  had  no  power 
to  give  costs:  Wimshurst  v.  Barrow  Ship  Building  Co.,  2  Q.  B.  D.  335. 

A  defendant  cannot  escape  the  costs  of  a  writ  of  summons  by 
tendering  the  amount  sued  for  before  service,  but  after  the  issue  of 
the  writ:  O'Malley  v.  Eillmallock,  22  L.  R.  Ir.  326,  and  see  Hughes 
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v.  Justin,  1894,  1  Q.  B.  667;  but  where  no  writ  has  been  issued,  it  Rule  1130. 
would  seem  that  no  costs  of  proceedings  taken  with  a  view  to  bring- 
ing an  action  are  recoverable  from  a  defendant:  Holman  v.  Stephens, 
G  Jur.  N.  S.  124. 

In  an  action  for  the  construction  of  a  will,  the  costs  of  all  parties, 
in  the  absence  of  misconduct,  are  usually  ordered  to  be  paid  out  of 
the  estate  of  the  testator  under  whose  will  the  difficulty  arose;  and 
see  as  to  the  principles  upon  which  costs  will  be  allowed  out  of 
an  estate  where  a  will,  disputed  on  the  ground  of  undue  influence,  is 
established:  Shortman  v.  Shortman,  67  L.  T.  717. 

Where  a  defendant  succeeds  generally  he  may  have  the  costs1  of 
some  of  his  defences  on  which  he  has  not  succeeded;  but  where  he 
has  raised  a  distinct  issue  and  failed  he  ought  not  to  have  the  costs 
of  that  issue:  Blank  v.  Footman,  39  Ch.  D.  678. 

As  to  the  costs  of  a  guilty  wife  in  an  action  for  alimony,  see 
Toicnson  v.  Townson,  78  L.  T.  54. 

In  particular  classes  of  cases,  where  by   the  practice  before  the 
Jud.  Act  certain  rules  have  been  developed  as  the  iust  mode  of  dis-    •?  /  /%9  IQ 
posing  of  costs,  in  such  cases  the  discretion  of  the  Court  will  probably    ^  '    "/T  •  17- 
be  exercised  in  accordance  with  such  rules,  for  example  as  to  the 
costs  in    partnership  cases:  Chapman  v.  "Newell,  14  P.  R.  208;  Ross  v. 
White,   71  L.  T.  277;  1894,  3  Ch.  326;  but  see  Downey  v.  Roaf,   6 
P.  R.  89. 

As  to  the  case  of  "  third  parties,"  see  Blore  v.  Ashby,  42  Ch.  D. 
682;  38  W.  R.  141,  and  notes  to  Rulo  214. 

A  Judge  has  no  power  to  delegate  his  discretion  to  the  Taxing 
Officer:  Lambton  v.  Parkinson,  35  W.  R.  545. 

The  fact  that  the  action  was  brought  without  first  making  an  appli- 
cation to  the  defendant  for  the  relief  sought,  was  not  considered 
sufficient  to  deprive  plaintiff  of  costs:  Goodhart  v.  Hyett,  25  Ch.  D. 
182;  Witmann  v.  Oppenheim,  27  Ch.  D.  260;  Ruskin  v.  Robinson,  2 
Times,  18;  but  see  Holt  v.  Smith,  ^  Times,  329. 

A  Judge  before  whom  a  second  trial  is  held,  has  power  to  order  a 
plaintiff  who  recovers  a  nominal  sum  to  pay  the  costs  of  both  trials, 
even  where  the  action  is  tried  with  a  jury:  Harris  v.  PethericJc,  4 
Q.  B.  D.  611;  see  Fane  v.  Fane,  13  Ch.  D.  228;  Florence  v.  Mallinson, 
65  L.  T.  354;  and  where  the  costs  of  the  former  trial  were  ordered 
to  abide  the  result  of  a  new  trial,  and  at  the  new  trial  the  jury  only 
gave  the  plaintiff  nominal  damages,  and  no  order  was  made  as  to 
costs,  it  was  held  that  he  was  not  entitled  to  the  costs  of  the  former 
trial;  the  result  in  such  a  case  means  the  result  as  to  costs:  Brother- 
ton'  v.  Metropolitan  Dist.  Ry.,  1894,  1  Q.  B.  666. 

The  Official  Guardian's  costs  of  defending  an  action  on  behalf  of 
an  infant  defendant  were  ordered  to  be  paid  by  the  plaintiff,  not- 
withstanding judgment  in  favour  of  the  plaintiff  against  the  infant 
who  was  found  to  be  party  to  the  fraud  which  occasioned  the  action: 
Westgatc  v.  Westgate,  11  P.  R.  62;  but  where  the  infant  has  been 
guilty  of  misconduct  he  may  be  ordered  personally  to  pay  the  plain- 
tiff costs  including  those  paid  by  the  plaintiff  to  the  Official  Guardian: 
Lipsett  v.  Perdue,  18  Ont.  575. 

For  the  effect  on  costs  of  a  refusal  of  a  reasonable  sum  tendered 
before  suit,  see  The  William  Symington,  10  P.  D.  1. 

In  an  action  for  infringement  of  trademark,  an  offer  of  full  com- 
pliance with  the  plaintiff's  demands  was  made  after  action  com- 
menced, but,  notwithstanding  this,  a  motion  for  injunction  was 
brought  on.  The  motion  was  held  not  unnecessary,  the  compromise 
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Rule  1130.  being  insufficient,  and  the  plaintiff  was  held  entitled  to  costs:  Fenessy 
v.  Day  d  Martin,  55  L.  T.  161;  Knickerbocker  v.  Ratz,  16  P.  R.  30, 
191;  see  also  Trotter  v.  Maclean,  13  Ch.  D.  574;  Anglo-Canadian  M. 
P.  Assocn.  v.  Winnifrith,  15  Ont.  164;  but  where  an  action  for  infringe- 
ment of  trademark  was  brought  against  an  innocent  retail  dealer 
without  any  previous  notice,  the  Court,  though  granting  an  injunc- 
tion, refused  to  order  the  defendant  to  pay  costs:  American  Tobacco 
Co.  v.  Guest,  1892,  1  Ch.  630;  66  L.  T.  257. 

Costs  of  Costs    of    Interlocutory     Applications    adjourned    to    the 

motions  Trial. — The  Judges  in  England  have  laid  down  the  following  rules, 
aVthTtrial.  yiz- :  tna*  where  applications  are  adjourned  to  the  trial,  and  are  not 
then  mentioned  to  the  Judge,  the  costs  of  such  applications  are  to  be 
costs  in  the  cause,  and  taxed  accordingly,  and  need  not  be  mentioned 
in  the  judgment;  where,  however,  an  interlocutory  application  has 
been  disposed  of,  but  the  costs  of  it  have  been  reserved,  such  costs 
are  not  to  be  mentioned  in  the  judgment  or  order  pronounced  at  the 
trial,  or  allowed  on  taxation  without  the  special  direction  of  the 
Judge:  see  British  Natural  Premium^  etc.,  Assocn.  v.  Byicater,  1897,  2 
Ch.  531;  77  L.  T.  22.  Thus  where  a  motion  by  plaintiff  is  adjourned 
till  the  trial  and  no  mention  is  made  of  the  costs  of  it  then,  or  at  the 
trial,  a  judgment  dismissing  the  action  with  costs  carries  with  it  the 
costs  of  the  motion:  Gosnell  v.  Bishop,  38  Ch.  D.  385.  See  also  as  to 
costs  reserved  to  be  disposed  of  at  the  trial:  Hodges  v.  Hodges,  25  W. 
R.  162;  Fritz  v.  Hobso-n,  14  Ch.  D.  542.  But  orders  disposing  of 
interlocutory  costs  are  not  interfered  with  by  a  general  award  of 
costs  at  the  trial:  Beynon  v.  Goddcn,  4  Ex.  D.  246;  and  where  in- 
terlocutory costs  have  been  ordered  to  be  disposed  of  by  interlocutory 
order,  the  disposition  cannot  be  reviewed  at  the  trial.  Thus  where 
such  costs  were  ordered  to  be  "  costs  in  the  cause,"  the  Judge  at 
the  trial  cannot  deprive  the  successful  party  of  them:  Koosen  v.  Rose, 
102  L.  T.  438;  45  W.  R.  337. 

In  Ontario  no  general  rule  such  as  that  referred  to  above  has 
been  laid  down,  and  it  would  seem  to  be  necessary  that  the  costs 
of  all  interlocutory  motions  adjourned,  and  all  interlocutory  costs 
reserved,  till  the  trial,  should  be  mentioned  to,  and  disposed  of  by,  the 
Judge  at  the  trial. 

In  Frits  v.  Hobson,  14  Ch.  D.  542,  where  costs  of  an  injunction  had 
been  reserved  till  the  trial,  but  counsel  had  then  omitted  to  ask  for 
them,  the  omission  was  supplied  on  subsequent  motion  under  Rule 
640;  but  such  a  motion  must  be  made  in  Court,  the  Master  in  Cham- 
bers has  no  jurisdiction:  Jones  v.  Miller,  16  P.  R.  42. 

Where  upon  a  reference  by  consent,  but  not  in  a  cause,  the  costs  of 
the  reference  are  left  in  the  discretion  of  the  arbitrator,  the  costs  of 
negotiating  and  settling  terms  of  the  submission  may  be  taxed  as 
"costs  of  the  reference":  Re  Autothreptic,  'etc.,  do.,  &  Toicnsend  <& 
Co.,  21  Q.  B.  D.  182. 

Costs  Equitable  Belief.— Where  the  action  is  for  relief  of  an  equitable 

where  eq-    nature,  the  Rule  limits  the  discretion  of  the  Judge  in  his  disposition 
lieMs  6 ' S"  of  tne  costs  of  the  action  in  certain  cases,  so  that  he  cannot  deprive 
claimed.      a  trustee,  or  mortgagee,  or  other  person,  of  any  right  to  costs  out  of 
a  particular  estate  or   fund  to  which  he  would  be  entitled  accord- 
ing to  the  rules  acted  upon  before  the  Ont.  Jud.  Act,  1881,  in  Courts 
of  Equity.    Where,   therefore,   the   disposition   of   costs    made   by   a 
Judge  is  not  in  accordance  with  those  rules,  the  order  as  to  costs  is 
appealable.    Those  rules   affect  not  only  the   right   to   payment  out 
of  a  particular  fund,  but  also  the  quantum  of  costs  to  be  allowed,  e.g., 
ordinary  suitors   are  only  entitled  to   costs  as  between  party   and 
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party,  but  according  to  the  rules  in  question,  a  suitor  made  a  party  Rule  1130. 
in  a  fiduciary  capacity  and  awarded  costs,  is  in  some  cases  entitled 
to  them  "  as  between  solicitor  and  client." 

A  trustee,  or  other  person  in  a  fiduciary  position,  guilty  of  no  mis- 
conduct, who  is  a  party  to  an  action,  either  as  plaintiff  or  defendant, 
in  his  fiduciary  character,  is  usually  entitled  to  his  costs  either 
against  the  opposite  party,  or  out  of  the  trust  estate.  Where  a  settle- 
ment is  set  aside,  see  as  to  the  trustees'  costs,  Button  v.  Thompson,  23 
Ch.  D.  278,  in  note  to  Jud.  Act,  supra,  p.  117.  Trustees  who  have  been 
guilty  of  impropriety  of  conduct  may  be  deprived  of  costs  in  the  dis- 
cretion of  the  Court:  Re  Hoskin's  Trusts,  6  Ch.  D.  281;  Turner  v.  Han- 
cock, 20  Ch.  D.  303;  Re  Cabburn,  Gage  v.  Rutland,  46  L.  T.  848:  W.  N. 
1882,  92;  Re  Radcliffe,  Pearce  v.  Radcliffe,  44  L.  T.  96;  Re  Haickins, 
16  P.  R.  136;  or  may  be  ordered  to  pay  costs:  Re  Chapman,  72  L.  T. 
66;  but  such  an  order  is  appealable,  as  the  costs  are  not  in  the 
discretion  of  the  Court  if  there  was  no  misconduct:  Re  Pugh,  Leicis  v. 
PritcJiard,  57  L.  T.  858.  Where  cestuis  que  ti'uxtent  were  allowed 
their  costs  it  was  held  on  appeal  that  as  they  were  improperly  made 
parties,  their  costs  were  not  in  the  discretion  of  the  Court,  and  were 
disallowed:  Cooper  v.  Vesev,  45  L.  T.  532;  W.  X.  1882,  55. 

The  exception  in  clause  (2)  of  the  Rule  applies  not  only  to  persons 
in  a  fiduciary  position,  but  to  "  other  persons  "  who,  according  to 
the  rules  of  Courts  of  Equity  above  referred  to,  were  entitled  to 
be  paid  their  costs  out  of  any  estate  or  fund  in  question;  but  this 
does  not  apply  in  favour  of  persons  named  as  executors  in  a  will 
unsuccessfully  attempted  to  be  established:  see  Pvrcell  v.  Bergin. 
16  P.  R.  301;  nor  to  persons  unsuccessfully  claiming  as  next  of 
kin  against  a  deceased  person's  estate:  Lamb  v.  Cleveland,  19  S.  C. 
R.  78. 

Where  a  residuary  legatee  or  executor  takes  proceedings  for 
the  administration  of  his  testator's  estate,  he  is  entitled  to  costs 
out  of  the  estate,  unless  there  are  special  grounds  for  depriving  him 
of  them,  and  this  rule  is  preserved  by  the  present  Rule,  and  as  to 
such  costs,  controls  the  discretion  of  the  Court:  Farrow  v.  Austin, 
18  Ch.  D.  58;  followed  as  to  the  costs  of  residuary  legatees  in  Re 
TYoodhaU.  Garlutt  v.  Hcicson,  2  Out.  456;  see  also  Croggan  v.  Allen, 
22  Ch.  D.  101;  Johnstone  v.  COT,  19  Ch.  D.  17;  Turner  v.  Hancock,  20 
Ch.  D.  303;  Re  Chcnnell,  8  Ch.  D.  492;  Re  McClellan,  29  Ch.  D.  495, 
and  Sandford  v.  Porter,  16  Ont.  App.  565. 

Where  in  an  action  against  a  trustee  the  Judge  declared  that  "  he 
did  not  see  fit  to  make  any  order  as  to  the  costs  of  the  action," 
this  was  held  to  be  a  declaration  that  the  trustee  was  not  entitled 
to  his  costs,  and  had  no  right  to  retain  them  out  of  the  estate: 
Hodgkinson  v.  Hodgkinson,  1895,  2  Ch.  190. 

Costs  of  a  hostile  action  against  a  trustee  seeking  to  charge  him 
with  costs  on  account  of  misconduct  were  not  within  the  old  rule  of 
Chancery,  that  the  plaintiff  in  an  administration  suit  is  entitled 
prima  facie  to  costs  out  of  the  fund.  Such  costs  are  in  the  discretion 
of  the  Court  and  therefore  an  order  as  to  them  is  not  appealable 
without  leave:  ~\YiUiain«  v.  Jones,  3  Ch.  D.  120. 

An  order  allowing  a  trustee  costs  of  some  other  proceedings  as 
against  his  trust  estate  is  appealable  without  leave:  In  re  Beddoe, 
1893,  1  Ch.  547;  68  L.  T.  595. 

The  rule  that  a  trustee's  costs  are  payable  as  between  solicitor  and 
client  is  not  confined  to  cases  where  he  is  brought  into  Court  against 
his  will:  Blakeley  v.  Ingram,  9  C.  L.  T.  143. 
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Eule  1130.  Trustees  and  executors  are,  in  litigating  with  third  persons,  in  the 
same  position  in  regard  to  their  liability  to  costs,  as  parties  litigating 
in  their  own  right:  Smith  v.  Williamson,  13  P.  R.  126;  G.  TT'.  Ry.  v. 
Jones,  15  Gr.  335;  Macdonald  v.  Balfour,  20  Ont.  App.  404. 

Mortgagees  A  mortgagee  is  entitled,  as  by  contract,  to  all  costs  properly  in- 
curred in  enforcing  his  security,  and  such  costs  are  not  in  the  discre- 
tion of  the  Court:  Re  Rio  Grande,  etc.,  S.  8.  Co.,  5  Ch.  D.  282;  and  see 
supra,  p.  918.  See  also  notes  to  Jud.  Act,  sec.  72,  and  29  Sol.  Jour. 
178,  199;  but  where  he  is  a  solicitor  he  cannot  recover  protit  costs 
against  the  mortgagor  or  those  claiming  under  him:  Eyre  v.  ^Yl^n»• 
Mackenzie,  69  L.  T.  822;  and  see  supra,  p.  846.  A  mortgagee  making 
a  "wrongful  claim  and  refusing  to  be  redeemed,  and  thus  occasioning 
the  litigation,  may  be  ordered  to  pay  costs:  Squire  v.  Pardoe,  66  L. 
T.  243.  See  also  Queen's  College  v.  Claxton,  25  Ont.  282. 

A  mortgagee  is  not  disentitled  to  costs  merely  because  he  has  ~bona 
fide  claimed  more  than  is  actually  found  due  to  him:  Cotterell  v. 
Stratton,  L.  R.  8  Chy.  295;  nor  because  he  has  set  up  a  right  to  con- 
solidate securities  which  is  disallowed:  Stark  v.  Reid,  26  Ont.  257, 
though  he  may  be  disallowed  costs  occasioned  by  claims  on  which  he 
failed:  and  see  supra,  p.  918. 

General  In   cases    unaffected    by   Rule   1130   (2)    where   equitable    relief   is 

discretion    sought,  the  costs  are  in  the   discretion  of  the  Judge,   without  any 

^here  el"   restriction.    It  would  be  impossible  to  indicate   how  that  discretion 

lief  granted  's  exercised  in  all  cases,  but  although  there  are  some  cases  in  which 

a  party,  though  successful,  may  be  ordered  to  pay  costs,  the  general 

rule  is  that,  in  the  absence  of  any  misconduct  on  the  part  of  the 

successful   party,   he  is   usually   awarded   his   costs   as   against   the 

opposite  unsuccessful  party:  see  Downey  v.  Roaf,  6  P.  R.  89. 

Where  an  action  to  set  aside  an  alleged  fraudulent  conveyance  by  a 
judgment  debtor  failed,  and  the  grantee  and  debtor  appeared  by  the 
same  solicitor,  and  the  action  was  dismissed  with  costs,  those  of  the 
debtor  to  be  set  off  pro  tanto  against  the  judgment  of  the  plaintiff 
against  him,  it  was  held  that  one-third  of  the  total  costs  taxed  should 
be  so  set  off:  Zavitz  v.  Dodge,  17  P.  R.  295,  following  In  re  ColqiiJioitn, 
5  D.  M.  &  G.  35,  and  Clark  v.  Virgo,  17  P.  R.  260. 

As  to  costs  in  administration  actions,  see  notes  to  Rule  944,  p.  1110, 
and  Rule  1146. 

For  the  mode  of  taxation  of  costs,  where  an  action  against  two 
defendants  appearing  by  the  same  solicitor  was  dismissed,  as  to  one 
with  costs,  and  judgment  was  given  for  the  plaintiff  against  the  other 
with  costs,  see  Clarke  v.  Virgo,  17  P.  R.  260. 

As  to  costs  of  witnesses  where  plaintiff  was  ordered  to  pay  de- 
fendants so  much  of  the  costs  as  were  occasioned  by  a  particular 
contention,  see  Lockard  v.  Waugh,  17  P.  R.  260:   1  (,#. 
Jury  cases.      Costs  where  Success  divided  on  Several  Issuefe:— 

In  jury  cases  the  observations  following  are  in  regard  to  the  cases 
where  the  costs  follow  the  "  event,"  i.e.,  where  the  Judge  has  not 
otherwise  ordered. 

Where  the  "  event "  is  the  result  of  a  single  issue,  no  difficulty 
occurs  in  the  application  of  the  Rule.  It  is  where  there  are  several 
issues,  or  there  is  a  counter-claim  that  difficulty  arises. 

elaHssues      Where  there  are  several  issues,  and  neither  plaintiff  nor  defendant 

'  is  wholly  successful,  the  question  arises,  what  the  "  event "  is  which 

the  costs  are  to  follow.     It  has  been  held  that  the  word  "  event "  in 

this  Rule  is   complex,   and   must   be  read    distributively   as    regards 

distinct  causes  of  action.     The  general  costs  of  the  cause  follow  the 
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judgment,  but  the  costs  of  the  particular  issues  must  be  respectively  Rule  1130. 
taxed  in  favour  of  the  party  who  has  succeeded  on  them:  Myers  v. 
Dcfries,  4  Ex.  D.  at  p.  180;  Stooke  v.  Taylor,  5  Q.  B.  D.  569;  in  which 
the  previous  case  of  Staples  v.  Young,  2  Ex.  D.  324,  was  not  approved 
of:  see  also  Ellis  v.  Desilva,  6  Q.  B.  D.  521;  Waring  v.  Pea-rman,  32 
W.  R.  429;  Lund  v.  Campbell,  14  Q.  B.  D.  821;  Haicke  v.  Brear,  •/&., 
841;  Ooutard  v.  Carr,  13  Q.  B.  D.  598  n;  Ahrbecker  v.  Frost,  17  Q.  B. 
D.  606;  Bertram  v.  Massey  Mfg.  Co.,  13  P.  R.  184. 

In  each  issue  the  "  event "  is  the  result  of  all  the  proceedings  in- 
cidental to  the  litigation,  and  the  costs  which  follow  the  event 
include  the  costs  of  all  the  stages  of  that  litigation;  and  therefore 
where  a  new  trial  was  had  and  the  plaintiff  on  the  second  trial  re- 
covered a  verdict,  he  was  held  entitled  to  the  costs  of  the  first  trial 
as  part  of  the  costs  of  the  action:  Field  v.  Great  Northern  Ry.,  3  Ex. 
D.  261;  Green  v.  Wright,  2  C.  P.  D.  354;  Waring  v.  Pearman,  32  W. 
R.  429;  Wight  v.  Shaw,  19  Q.  B.  D.  396.  So  where  at  the  first  trial 
the  jury  disagreed:  Copeland  v.  Blenheim,  11  P.  R.  54. 

In  Abbott  v.  Andrews,  8  Q.  B.  D.  648,  where  the  plaintiff  succeeded 
on  some  issues  but  was  non-suited  on  others,  no  order  being  made  as 
to  costs,  the  defendant  was  held  entitled  to  costs  of  issues  on  which 
the  plaintiff  was  non-suited,  and  the  plaintiff  to  the  other  costs, 
including  the  general  costs  of  the  cause. 

Where  a  judgment  is  ambiguous  as  to  costs,  application  should 
be  made  to  the  Judge  who  pronounced  it,  to  correct  the  ambiguity. 
It  is  not  proper  to  bring  the  matter  up  on  an  appeal  from  the  taxing 
officer:  Abbott  v.  Andrews,  8  Q.  B.  D.  648;  Sparrow  v.  Hill,  8  Q. 
B.  D.  479,  may  also  be  referred  to,  though  in  that  case  the 
Judge  made  an  order  as  to  costs,  and  the  question  was  the  right 
interpretation  of  it.  There  the  plaintiff  succeeded  on  three  heads  of 
his  claim,  and  was  awarded  costs  in  respect  of  the  amounts  recovered, 
and  the  defendant  was  given  costs  in  respect  of  the  rest.  Therefore 
the  plaintiff  was  held  entitled  to  the  general  costs  of  the  cause 
excepting  those  which  related  to  the  issues  on  which  he  had  failed, 
and  the  defendant  was  given  his  costs  of  the  latter  issues. 

Counter-claims. — In  cases  where  there  are  counter-claims  most  Cases  of 
difficulty   has  occurred   in  jury  cases  where  costs  follow  the  event 
under  Rule  1130  (3),  or  in  any  case  where  an  order  is  made  which 
has  the  same  practical  effect  as  to  costs,   eJ.fr.,   giving  costs  simply 
to  the  party  successful  on  the  counter-claim. 

There  is  a  distinction  between  cases  where  a  defendant  sets  up  a 
counter-claim  in  the  nature  of  a  set-off  of  a  debt  or  liquidated  claim, 
and  a  counter-claim  for  unliquidated  damages. 

Under  the"  pres'ent  Rule  251  both  kinds  of  claims  may  be  presented 
by  the  defendant  in  the  pleading  called  a  counter-claim:  see  Bennett 
v.  White,  13  P.  R.  151;  but  a  true  set-off  does  not  lose  its  real  char- 
acter by  being  pleaded  as  a  counter-claim:  Ryan  v.  Fraser,  16  L.  R. 
Ir.  253;  Cutler  v.  Morse,  12  P.  R.  594;  Bennett  v.  White,  13  P.  R.  149; 
Sanderson  v.  Aslifleld,  13  P.  R.  230;  and  the  costs  are  taxable  on  the 
same  principles  as  they  would  have  been  taxed  in  like  case  before 
the  Jud.  Act:  Cutler  v.  Morse,  supra;  see  also  Wight  v.  Shaw,  19  Q. 
B.  D.  396. 

In  Bowker  v.  Kesteven,  47  L.  T.  545,  the  plaintiff  claimed  £49  17s., 
the  defendant  admitted  the  claim,  and  counter-claimed  for  £75;  judg- 
ment was  for  the  plaintiff  on  the  claim  admitted  and  costs,  and  for 
the  defendant  for  £40  and  costs.  It  was  held  that  the  plaintiff  was 
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Rule  1130.  entitled  to  costs  up  to  and  including  the  statement  of  defence,  and 
the  defendant  to  costs  after  that  time:  see  also  O'Riordan  v.  Kelly, 
16  L.  R.  Ir.  263. 

For  the  purposes  of  taxation  a  counter-claim  properly  so  called  is 
now  to  be  treated  as  a  cross  action,  and  the  costs  thereof  may  bo 
taxed  separately  from  those  of  the  action:  Emerson  v.  Gearin,  12  P. 
R.  399;  Shrapnel  v.  Laing,  20  Q.  B.  D.  334;  Amon  v.  Bobbett,  22  Q. 
B.  D.  543;  Ontario  Forge  d  Bolt  Co.  v.  Comet  Cycle  Co.,  17  P.  R.  156; 
Eagg-art  v.  Brampton,  17  P.  R.  477. 

Where  there  is  a  counter-claim  in  respect  of  matters  which  could 
not  be  pleaded  as  a  set-off,  and  the  defendant  recovers  on  his  counter- 
claim a  sum  exceeding  that  which  the  plaintiff  recovers  on  his  claim, 
the  claim  and  counter-claim  having,  for  purposes  of  taxation,  to  be 
treated  as  independent  actions,  the  costs  in  each  should  be  taxed  in 
favour  of  the  successful  party,  as  if  he  had  wholly  succeeded  in  the 
action,  subject  to  a  deduction  in  respect  of  the  costs  of  any  issues  on 
which  he  has  not  succeeded:  Shrapnel  v.  Laing,  20  Q.  B.  D.  334; 
Summerfeldt  v.  Johnston,  17  P.  R.  6;  but  "common  items,"  that  is 
items  common  to  the  defence  and  the  counter-claim,  should  not  be 
allowed  to  the  defendant:  Haggart  v.  Brampton,  17  P.  R.  477.  It  is 
immaterial,  for  purposes  of  taxation,  whether  the  form  of  the  judg- 
ment be  for  recovery  by  each  party  of  the  amount  found  due  to  him, 
or  by  plaintiff  or  defendant  for  the  balance  in  his  favour:  II). 

In  the  case  of  a  true  counter-claim  the  plaintiff  cannot  foresee  that 
the  defendant  will  set  up  the  counter-claim,  but  may  prefer  to  bring 
a  cross-action,  while  in  the  case  of  a  set-off,  he  must  know  of  the 
existence  of  the  claim  and  should  give  credit  for  it,  if  good:  see 
Heritage  v.  Ford,  71  L.  T.  Jour.  313;  Stooke  v.  Taylor,  infra. 

Therefore  where  the  plaintiff  establishes  his  claim  and  the  de- 
fendant a  set-off  of  an  equal  or  greater  amount,  the  defendant  has 
succeeded  and  the  plaintiff  failed,  and  the  defendant  is  therefore 
entitled  to  costs  of  the  action:  Stooke  v.  Taylor,  5  Q.  B.  D.  576; 
Baines  v.  Bromley,  6  Q.  B.  D.  794;  Heritage  v.  Ford,  supra. 

On  the  other  hand,  where  the  plaintiff  establishes  a  claim,  and  the 
defendant  establishes  a  counter-claim  in  the  nature  of  a  cross-action, 
i.e.,  both  claim  and  counter-claim  are  successful,  the  plaintiff  is 
entitled  to  the  costs  of  the  action  (without  any  apportionment  of 
charges  common  to  both  claim  and  counter-claim),  and  the  defendant 
to  such  costs  only  as  are  properly  attributable  to  the  counter-claim: 
Re  Brown,  Ward  v.  Morse,  23  Ch.  D.  377;  Stooke  v.  Taylor,  supra;  Gray 
v.  Davidson,  5  Ex.  D.  189;  Ellis  v.  Dcsilva,  6  Q.  B.  D.  521;  Ontario 
Forge,  etc.,  v.  Comet,  etc.,  17  P.  R.  156.  This  gives  the  general  costs 
of  the  action  not  to  the  party  recovering  the  most,  nor  to  the  party 
to  whom  the  litigation  is  on  the  whole  favourable,  but  to  the  plaintiff: 
Baines  v.  Bromley,  supra;  Pearson  v.  Ripley,  32  W.  R.  463;  50  L.  T. 
629  (because  his  costs  are  those  of  the  action),  whether  the 
balance  is  in  favour  of  the  plaintiff:  Hallvnan  v.  Price,  41  L.  T.  <>27; 
27  W.  R.  490;  or  of  the  defendant:  Re  Brown,  Ward  v.  Morse,  supra-. 
See  also  Waring  v.  Pearman,  32  W.  R.  429;  50  L.  T.  633;  and  Coughlin 
v.  Hollingstcorth,  5  Ont.  207,  where  costs  were  directed  to  be  taxed 
upon  this  principle  and  judgment  was  directed  to  be  entered  for  the 
party  in  whose  favour  the  balance  should  be  found. 

Similarly,  where  the  claim  and  counter-claim  are  both  dismissed, 
the  plaintiff  is  to  pay  the  defendant  the  general  costs  of  the  action, 
as  if  no  counter-claim  had  been  put  in.  and  the  defendant  has  only 
to  pay  the  sum  by  which  the  costs  have  been  increased  by  the  coun- 
ter-claim: Saner  v.  Bilton,  11  Ch.  D.  416;  Ma«on  v.  Brentini,  15  Ch. 
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D.  287.    No  part  of  the  general  costs  of  the  action  are  chargeable  Rule  1130. 
against  the    defendant:    /&.,    and   Atlas,    etc.,    Co.    v.    Miller,    79   L. 
T.  5. 

Where  the  claim  was  dismissed  without  costs,  and  the  counter- 
claim with  costs,  the  Judge  ordered  defendant  to  pay  half  plaintiff's 
costs,  as  a  convenient  mode  of  settling  the  matter:  Wilmott  v.  Barber, 
15  Ch.  D.  96;  17  Ch.  D.  774. 

Where  the  Judge  gave  the  plaintiff  the  costs  of  the  action,  and  the 
defendant  the  costs  of  his  counter-claim,  it  was  held  that  the  taxing 
officer  could  not  tax  costs  to  the  plaintiff  only  up  to  the  defence 
which  admitted  his  claim:  Finska  v.  Brown,  W.  N.  1891,  87. 

In  Chatfleldf  v.  Sedgwick,  4  C.  P.  D.  459,  the  plaintiff  claimed  a 
sum  exceeding  £50.  The  defendant  pleaded  a  set-off,  and  also  made 
a  counter-claim  for  goods  to  the  amount  of  about  £24.  The  action 
was  referred  to  a  Master,  costs  to  abide  the  event.  The  Master 
certified  that  there  was  due  to  the  plaintiff  on  the  claim  £16,  and  to 
the  defendant  on  the  counter-claim  £23,  and  that  the  balance  due  to 
the  defendant  was  £7.  It  was  held  that  defendant  was  entitled  to 
his  costs,  as  the  question  was,  taking  claim  and  counter-claim  to- 
gether, which  was  creditor  and  which  was  debtor,  and,  the  finding 
being  in  favour  of  the  defendant,  that  was  the  event  which  the  costs 
were  to  follow.  The  reasons  for  this  decision  are  dissented  from  by 
Cockburn,  C.J.,  in  Stooke  v.  Taylor,  5  Q.  B.  D.  582,  though  the  deci- 
sion itself  is  approved  of,  as  being  in  accordance  with  the  principles 
previously  above  mentioned,  not  because  the  defendant  succeeded,  but 
the  plaintiff  failed,  as  to  costs,  not  having  recovered  £20,  so  as  to 
be  entitled  to  costs  under  the  County  Court  Act.  See  also  Lowe  v. 
Holme,  10  Q.  B.  D.  286;  Ryan  v.  Frascr,  16  L.  R.  Ir.  253;  Lund  v. 
Campbell,  14  Q.  B.  D.  821. 

Where,  in  an  arbitration,  costs  were  to  follow  the  "  event,"  and 
the  defendant  recovered  more  on  his  counter-claim  than  the  plaintiff, 
it  was  held  that  the  defendant  was  entitled  to  the  general  costs  and 
the  plaintiff  to  costs  of  the  issue  on  which  he  succeeded:  Lund  v. 
Campbell,  14  Q.  B.  D.  821,  where  Baines  v.  Bromley,  is  explained: 
Hawke  v.  Brmr,  Ib.,  841;  see  also  Ahrbecker  v.  Frost,  17  Q.  B.  D.  606. 

Where  the  plaintiffs  claimed  £304  17s.  9d.  and  the  defendants  set 
up  a  counter-claim  for  £480,  and  the  arbitrator  to  whom  the  matter 
was  referred  found  in  favour  of  the  plaintiffs  for  £371,  and  in  favour 
of  the  defendants  for  £375,  the  Court,  on  appeal  from  the  District 
Registrar,  who  had  given  the  costs  of  the  cause  to  the  defendants, 
ordered  "  the  costs  of,  and  relating  to  the  plaintiff's  claim,  and  the 
proof  thereof  to  be  paid  by  the  defendants,  and  the  costs  of,  and 
relating  to  the  defendants'  counter-claim,  and  the  proof  thereof,  to 
be  paid  by  the  plaintiffs":  Cole,  Marchant  &  Co.  v.  Firth.  4  Ex.  D. 
301;  40  L.  T.  851. 

It  has  been  held  in  England  that  the  costs  of  an  action  in  which 
judgment  has  been  signed  in  default  of  defence,  and  the  damages 
have  been  assessed  by  a  jury  upon  a  writ  of  inquiry,  do  not  follow 
the  event,  but  are  in  the  discretion  of  the  Judge,  there  having  been 
no  trial  with  a  jury:  Oath,  v.  Hoicarth,  28  Sol.  Jour.  427;  W.  N.  1884, 
99.  In  Ontario  see  Rules  1130  (3),  and  1133. 

Formerly  in  actions  tried  by  jury  the  Judge  had  no  jurisdiction  to     J 
deprive  the  successful  party  of  costs,  or  make  order  as  to  the  costs 
so  that  they  do  not  follow  the  event  unless  there  was  "  good  cause  ": 
Jones  v.  Curling,  13  Q.  B.  D.  262;  Wight  v.  Shaw,  19  Q.  B.  D.  396; 
Huxley  v.  West  London,  17  Q.  B.  D.  373;  14  App.  Cas.  26;  Bertram  v 
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Rule  1130.  Massey,  13  P.  R.  184;  Fulton  v.  Vipond,  13  P.  R.  485;  but  since  the 
amendment  of  this  Rule  on  4th  November,  1893,  the  Judge  at  the 
trial  has  the  same  discretion  as  to  the  costs  in  actions  tried  by  a 
jury  as  in  those  tried  without  a  jury- 

The  recommendation  .of  the  jury  that  each  party  should  pay  his 
own  costs  was  not  considered;  and  affidavits  by  some  of  the  jurymen 
that  they  would  not  have  acquiesced  in  a  verdict  for  defendant  if 
they  had  supposed  the  result  would  be  to  throw  all  the  costs  on  the 
plaintiff  were  held  inadmissible:  Farquhar  v.  Robertson,  13  P.  R.  156; 
Weaver  v.  Saicyer,  16  Ont.  App.  422. 

For  the  various  questions  which  arose  in  regard  to  "  good  cause," 
and  the  meaning  in  other  respects  of  the  former  Rule,  and  wThat  led 
to  its  alteration:  see  Holmested  &  Langton,  Jud.  Act,  1st  ed.,  pp. 
897,  898,  also  Forster  v.  Farquhar,  1893,  1  Q.  B.  564;  Roberts  v.  Jones, 
1891,  2  Q.  B.  194;  McNair  v.  Boyd,  14  P.  R.  132;  Beckett  v.  Stiles. 
5  Times,  88;  Baskerville  v.  Tose,  15  P.  R.  122;  Carton  v.  Bradburn,  15 
P.  R.  147;  O'Connor  v.  The  Star,  68  L.  T.  146;  McOillivray  v.  Lindsay, 
16  P.  R.  11;  Island  v.  Amaranth,  Ib.,  3;  Coutts  v.  Dodds,  16  P.  R.  273. 

Some  of  the  former  cases  may  still  be  usefully  consulted  as  shew- 
ing circumstances  which  were  formerly  considered  "  good  cause  "  for 
making  the  costs  not  follow  the  event,  and  may  now  furnish  the 
Judge  who  tries  the  case  with  reasons  for  similarly  disposing  of  the 
costs  in  the  exercise  of  his  discretion. 

Appeals  as  Appeals  Respecting  Costs. — This  Rule  combined  with  s.  72  of 
to  costs.  .j-jje  Act  has  the  effect,  that  (except  in  the  case  of  trustees,  mort- 
gagees, etc.,  and  where  the  Judge  has  proceeded  on  a  wrong 
principle:  Young  v.  Thomas,  1892,  2  Ch.,  per  Lindley,  L.J.,  at  p.  137; 
McCbusland  v.  Quebec  F.  Ins.  Co.,  25  Ont.  330),  no  appeal  in  respect 
of  costs  will  be  allowed,  without  leave,  since  s.  72  prohibits  appeals, 
except  by  leave  of  the  Court  or  Judge  appealed  from,  in  respect  of 
costs,  which  are  by  law  left  to  the  discretion  of  the  Court:  Mitchell 
v.  Vandusen,  14  Ont.  App.  517  (where,  on  an  appeal  by  leave,  the 
decision  was  reversed). 

See  Farrow  v.  Austin,  and  other  cases  cited,  supra,  p.  1255. 

An  appeal  lies  to  a  Divisional  Court  respecting  the  award  of  costs 
at  a  trial,  where  the  Judge  at  the  trial  proceeded  on  an  erroneous 
principle:  McCausland  v.  Quebec  Fire  Ins.  Co.,  25  Ont.  330;  and  see 
Re  Bradford,  infra. 

Even  though  leave  to  appeal  has  been  given,  the  appellate  Court 
will  not  review  the  exercise  of  his  discretion  by  the  Judge:  per 
Lindley,  L.J.,  Young  v.  Thomas,  1892,  2  Ch.,  p.  136;  and  the  Court 
will  not  on  appeal  interfere  with  the  discretion  exercised  by  a 
judicial  officer  as  to  costs  of  proceedings  before  him,  unless  there  is 
error  of  law  or  fact:  Campbell  v.  Wheeler,  17  P.  R.  289. 

Orders  have  therefore  been  held  unappealable  in  respect  of  costs 
of  inspection  of  a  mine  allowed  under  Rule  1096:  Mitchell  v.  Darley 
Main  Colliery  Co.,  10  Q.  B.  D.  457;  costs  directed  to  be  paid  to  a 
defendant  by  a  co-defendant  though  there  was  no  issue  between 
them:  Church  v.  Fuller,  3  Ont.  417;  see  also  Rudow  v.  Great  Britain 
Assurance  Co.,  17  Ch.  D.  600;  costs  directed  to  be  paid  by  defendant 
and  given  over  against  a  third  party:  Hornby  v.  CardweU,  8  Q.  B.  D. 
329;  and  costs  dealt  with  before  the  trial  and  directed  to  be  borne 
by  one  party  "in  any  event":  Ticary  v.  Great  Northern  Ry.  Co.,  9 
Q.  B.  D.  168. 
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Costs  are  not  in  the  discretion  of  the  Court,  and  are  therefore  the  Rules 
proper  subject  of  an  appeal  where  they  come  within  the  exceptional  H31,  1132. 
cases  in  clause  (2)  of  this  Rule. 

See  also  notes  to  sec.  72,  and  Basett  v.  Morgan,  24  Q.  B.  D.  28; 
Harpliam  v.  ShacJclock,  19  Ch.  D.  207. 


1131.  "Where  several  plaintiffs  have  been  joined,  and 
some  or  one  of  them  only  have  or  has  been  found  entitled  plaintiffs 
to  relief,  the  defendant,  though  unsuccessful,  shall  be  en- 
titled to  his  costs  occasioned  by  so  joining  any  person  who 
has  not  been  found  entitled  to  relief,  unless  the  Court  in 
'disposing  of  the  costs  of  the  action  otherwise  orders. 
)Con.  Kule  1171.  See  also  Kule  1&5. 

Same  in  effect  as  Eng.  (1883)  R.  123,  which  was  taken  from  s.  19 
of  the  C.  L.  P.  Act  of  1852:  see  Day's  C.  L.  P.  Act. 

See  also  Rule  185  and  notes. 

Where  in  an  action  brought  by  two  plaintiffs  on  separate  causes  of 
action,  judgment  was  in  favour  of  the  defendants  against  one  plain- 
tiff and  in  favour  of  the  other  plaintiff  against  the  defendants;  and 
the  costs  were  ordered  to  abide  the  event  of  the  action,  it  was  held 
that  the  defendants  were  entitled  to  the  costs  occasioned  by  joining 
the  unsuccessful  plaintiff  and  that  the  successful  plaintiff  was  en- 
titled to  the  general  costs  of  the  action:  Viscount  Qort  v.  Rowney,  17 
Q.  B.  D.  625. 

Where  the  plaintiff  succeeds  against  one  defendant  and  fails 
against  another,  the  costs  of  the  successful  defendant  must  be  borne 
by  the  plaintiff,  and  not  by  the  unsuccessful  defendant:  Child  v. 
Stenning,  7  Ch.  D.  413;  11  Ch.  D.  82. 

11313.  Where  an  action  of  the  proper  competence  of  a  in  inferior 
County  Court  is  brought  in  the  High  Court,  or  an  action  actiona 
of  the  proper  competence  of  a  Division  Court  is  brought  f^g^ 
in  the  High  Court,  or  in  a  County  Court,  (a),  and  thgjJgdge  Courts. 
makes  no  order  to  the  contrary,  the  plaintifi  'BHSTT  recover 
cmly  County'  "CoKR  coste,  or  jDivision  Court  costs,  as  the 
case  may  be,  and  the  defendant  shall  be  entitled  to  tax  his 
costs  of  suit  as  between  solicitor  and  client,  and  so  much 
thereof  as   exceeds  the  taxable   costs  of   defence  which 
would  have  been  incurred  in  the  County  Court  or  Divi- 
sion Court,  shall,  on  entering  judgment,  be  set  off  and 
allowed  by  the  Taxing  Officer  against  the  plaintiff's  County 
Court  or  Division  Court  costs  to  be  taxed,  or  against  the 
costs  to  be  taxed  and  the  amount  of  the  verdict  if  it  be 
necessary;  and  if  the  amount  of  costs  so  set  off  exceeds  the 
amount  of  the  plaintiff's  verdict  and  taxed  costs,  the  de- 
fendant shall  be  entitled  to  execution  for  the  excess  against 
the  plaintiff.     Con.  Rule  1172;   Rules  4  November,  1893, 
1275. 

No  corresponding  Eng.  R. 
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Rule  1132.  At  (a)  the  former  Rule  1172  had  "  and  is  tried  by  jury."  The 
present  Rule  is  not  confined  to  cases  tried  by  jury. 

The  Rule  to  some  extent  revives  the  practice  prescribed  by  R.  S. 
O.  1877,  c.  50,  s.  347. 

"  Tax  his  costs  of  suit." — These  words  in  the  7th  and  8th  lines 
mean  costs  on  the  scale  of  the  Court  in  which  the  action  is  brought. 

The  words  "  taxable  costs  of  defence "  referred  to  in  the  9th 
line  of  the  Rule,  do  not  mean  costs  as  between  solicitor  and  client: 
Talbot  v.  Poole,  15  P.  R.  274. 

The  Rule  only  applies  where  the  Judge  "  makes  no  order  to  the 
contrary,"  but  an  order  for  payment  of  costs  simpliciter  does  not 
preclude  an  inquiry  as  to  the  scale  properly  applicable:  Re  Forster, 
18  P.  R.  65. 

A  judgment  awarding  "  costs  "  in  the  High  Court,  whether  made 
by  consent  or  otherwise,  does  not  since  this  Rule  carry  H.  C.  costs, 
unless  the  case  is  one  which  could  not  have  been  brought  in  an 
inferior  Court:  see  Brown  v.  Hose,  14  P.  R.  3;  and  StecJcle  v.  Stakk, 

11  C.    L.   T.  332;   and  interlocutory   orders   awarding   costs   in    any 
event  of  the  action  will  carry  costs  according  to  the  scale  upon  which 
the  costs  of  the  action  when  awarded  at  the  trial  are  taxable:  Blake 
v.  Toronto  Bretcing  &  Malting  Co,,  8  C.  L.  T.  123. 

Before  this  Rule,  in  a  jury  case,  unless  the  Judge  made  an  order  as 
to  costs,  the  plaintiff,  if  he  recovered  anything,  was  entitled  <to  costs 
of  the  Court  in  which  the  action  was  brought,  "  the  event,"  which  the 
costs  were,  under  former  Rule  1170,  to  follow,  being  in  his  favour:  see 
Parsons  v.  Tinling,  2  C.  P.  D.  119;  McGarvey  v.  Strathroy,  11  P.  R.  87; 
Wilson  v.  Roberts,  11  P.  R.  412,  following  Garnett  v.  Bradley,  3  App. 
Cas.  944.  The  principle  of  these  cases  may  still  apply  in  all  actions 
where  a  trifling  amount  is  recovered,  but  the  action  could  not  have 
been  brought  in  an  inferior  Court;  it  will  also  apply  to  give  to  the 
successful  party  all  costs  which  are  "  costs  in  the  cause,"  and  so 
depending  upon  the  event  unless  the  Judge  otherwise  orders:  see 
Copeland  v.  Blenheim,  11  P.  R.  54,  where  the  costs  of  a  trial  at  which 
the  jury  disagreed  were  held  to  be  taxable  to  the  successful  party. 

Now,  however,  since  this  Rule  "the  event"  in  Rule  1130  (3),  in- 
cludes amongst  other  things  the  scale  on  which  costs  may  be  taxable: 
see  also  Hyde  v.  Beardsley,  18  Q.  B.  D.  244;  Andrews  v.  City  of  London, 

12  P.  R.  44.     The  scale  on  which  the  plaintiff's  costs  will  be  taxable, 
if  no  order  is  made  by  tho  Judge,  will  be  that  of  the  law*>nt  Court  m 
which  the  action  was  capable  of  being  brought,  and  the  defendant 
will  have  the  right  to  set-off  the  extra  costs  incurred  by  him  as  in 
the  Rule  mentioned:  see  Ireland  v.  Pitcher,  11  P.  R.  403. 

The  interest  which  a  verdict  or  judgment  bears  under  Jud.  Act,  s. 
88,  is  no  part  of  the  claim,  and  therefore  is  not  to  be  considered  in 
determining  the  question  of  scale:  Sproule  v.  Wilson,  15  P.  R.  349. 

For  the  purposes  of  the  scale  on  which  costs  are  to  be  taxed  the 
claim  and  counter-claim  are  to  be  treated  as  separate  actions:  see 
Amon  v.  Bobbett,  22  Q.  B.  D.  543,  where  a  plaintiff  recovering  on  his 
claim  an  amount  within  the  jurisdiction  of  a  County  Court  recovered 
costs  on  that  footing,  but  succeeding  on  the  defendant's  counter- 
claim to  an  amount  within  the  High  Court  jurisdiction  he  recovered 
costs  of  his  defence  to  the  counter-claim  on  the  High  Court  scale. 

Where  the  defendant  recovers  on  a  counter-claim,  the  costs  should 
be  on  the  scale  of  the  Court  in  which  the  action  is  brought  by  the 
plaintiff,  unless  the  Judge  makes  a  different  order;  the  fact  that  the 
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recovery  is  for  a  sum  within  the  jurisdiction  of  an  inferior  Court  Rule  1132. 
was  formerly  not  considered  "good  cause"  for  such  an  order:  Foster 
v.  Viegel,  13  P.  R.  133. 

It  is  proper  practice  to  obtain  a  direction  of  a  Judge  as  to  the 
scale  of  costs  before  they  are  taxed:  Dominion  Bank  v.  Hefferman,  11 
P.  R.  504;  but  the  Taxing  Officer  is  to  tax  according  to  the  lower 
scale  wherever  it  is  applicable  without  any  express  direction:  see 
Brough  \.  Brantford,  25  Gr.  43. 

Where  only  C.  C.  costs  are  awarded  at  the  trial  to  the  plaintiff, 
and  the  defendant  appeals  to  a  Divisional  Court,  and  his  appeal  is 
dismissed  with  costs,  such  costs  are  prima  facie  taxable  on  the  H.  C. 
scale:  Holmes  v.  Bready,  18  P.  R.  79. 

Jurisdiction  of  County  Courts: — 

.the  jurisdiction  of  the  County  Courts  is  defined  in  R.  S.  O.  e.  55, 
ss.  22-29. 

Sections  22  and  23  are  as  follows: — 

22.  Except  in  the  cases  of  actions  in  which,  by  section  27  Matters 
of  this  Act,   or  by  any   other  Act,   jurisdiction  is   conf erred  ^thin  iur- 
upon   County   Courts,   or   a   Judge   thereof,   the    said    Courts  isdiction 

shall  not  have  cognizance  of  any  action:  of  Comity 

Courts. 

1.  In  which  the  title  to  land  of  a  greater  value  than  $200 
is  brought  in  question;  or 

2.  In  which  the  validity  of  any  devise,  bequest  or  limitation, 
exceeding  $200,  under  any  will  or  settlement  is  disputed,  nor 
where   the   assets   of   the   estate   or  fund   out    of   which   the 
amount  in  question  is  payable  exceeds  $1,000;  or 

3.  For  libel  and  slander;  or 

4.  For  criminal  conversation  or  seduction;  or 

5.  Against  a  Justice  of  the  Peace  for  anything  done  by  him 
in  the  execution  of  his  office,   if  he  objects  thereto.     59  V. 
c.  19,  s.  1. 

23.  Subject  to  the  exceptions   contained  in  the  last  pre-J«ri8- 
ceding   section,    the   County    Courts    shall   have   jurisdiction:  allowed. 

1.  In  all  personal  actions  where  the  debt  or  damages  claim- 
ed do  not  exceed  the  sum  of  $200; 

2.  In  all  causes  and  actions  relating  to  debt,  covenant  and 
contract,  to  $600,   where  the  amount  is  liquidated  or  ascer- 
tained by  the  act  of  the  parties  or  by  the  signature  of  the 
defendant; 

3.  To  any  amount  on  bail-bonds  given  to  a  Sheriff  in  any 
case  in  a  County  Court,  whatever  may  be  the  penalty; 

4.  On    recognizances    of    bail    taken    in    a    County    Court, 
whatever  may  be  the  amount  recovered  or  for  which  the  bail 
therein  may  be  liable; 

5.  In  actions  of  replevin  where  the  value  of  the  goods  or  Rev.  Stat. 
other  property  or  effects  distrained,  taken  or  detained,   does c- 66> 
not   exceed   the   sum   of   $200,    as   provided   in    The  Replevin 

Act; 

C.  In  interpleader  matters,  as  provided  by  the  Rules  respect- 
ing Interpleader:  R.  S.  O.  1887,  c.  47,  s.  19;  59  V.  c.  19,  s.  2; 
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Rule  1132. 

Where 
parties 
consent  in 
actions  for 
liquidated 
damages. 


Kecovery 
of  land. 

Partner- 
ship ac- 
counts. 


Legacies. 


Actions  on 
mortgages. 


Actions 
for  re- 
demption. 


Equitable 
relief. 


Bight  of 
creditor 
to  rank  on 
estate. 


7.  In  any  cause  or  action  relating  to  debt,  covenant  and 
contract,  where  the  amount  is  liquidated   or  ascertained  by 
the  act  of  the  parties,  or  by  the  signature  of  the  defendant, 
•when  the  plaintiff  and  defendant,  before  the  issue  of  the  writ, 
agree  by  memorandum  in  writing  signed  by  them,  and  filed 
upon  the  application  for  the  writ,  that  the  Court  shall  have 
power,  to   try  the  action; 

8.  In  actions  for  the  recovery  of,  or  for  trespass  or  injury 
to,  land,  where  the  value  of  the  land  does  not  exceed  $200; 

9.  In  actions  by  persons  entitled  to  and  seeking  an  account 
of  the  dealings  and  transactions  of  a  partnership,  the  joint 
stock  or  capital  not  having  been  over  $1,000,  whether  such 
account  is  sought  by  claim  or  counter-claim; 

10.  In  actions  by  a  legatee  under  the  will  of  any  deceased 
person,    such    legatee    seeking   payment    or   delivery    of    his 
legacy  not  exceeding  $200    in   amount  or  value  out  of  such 
deceased  person's  estate  not  exceeding  $1,000; 

11.  In  actions  by  a  legal  or   equitable  mortgagee,   whose 
mortgage  has  been  created  by   some  instrument  in  writing, 
or   a  judgment   creditor,    or   a   person   entitled   to   a   lien   or 
security  for  a  debt,  seeking  foreclosure  or  sale,  or  otherwise, 
to  enforce  his  security,  where  the  sum  claimed  as  due  does 
not  exceed  $200; 

12.  In  actions  by  a  person  entitled  to  redeem  any  legal  or 
equitable  mortgage,  or  any  charge  or  lien,  and  seeking  to  re- 
deem the  same,  where  the  sum  actually  remaining  due  does 
not  exceed  $200; 

13.  In   actions   by   any   person    seeking   equitable   relief   in 
respect  of  any  matter  whatsover,  where  the  subject  matter 
involved  does  not  exceed  $200; 

14.  In  any  action  or  contestation  to  establish  the  right  of 
a  creditor  to  rank  upon  an  insolvent  estate,  where  the 
amount  of  such  claim  does  not  exceed  $400.  59  V.  c.  19,  s.  3. 

The  effect  of  these  sections,  generally  speaking,  is  that  the  juris- 
diction of  a  County  Court  is  ousted,  and  (where  no  special  order  as- 
to  costs  is  made)  costs  are  therefore  payable  on  the'  High  Court 
scale  in  the  case  of: — 

(1)  Particular  classes  of  actions,  e.g.,  libel,  slander,  crim.  con.,  etc., 
sec.  22. 

(2)  Actions  where  title  is   in  question  of  land  exceeding  in  value 
$200:  sec.  22  (1);  sec.  23  (8);  sec.  27. 

(3)  Actions  where  the  amount  of  the  debt  or  damages  claimed  is 
above  a  certain  amount:  sec   23. 

(4)  Actions  for  equitable  relief  not  falling  within  sec.  23  (9-14). 

(1)  Particular  Classes  of  Actions. — The  Rule  cannot  be  applied 
in  such  actions  as  are  not  within  the  proper  competence  of  a  County 
or  Division  Court.  In  an  action  of  libel  which  cannot  be  brought  in 
those  Courts,  if  the  plaintiff  recovers  anything,  costs,  on  the  High 
Court  scale,  follow,  unless  the  Judge  orders  otherwise:  see  Wilson 
v.  Roberts,  11  P.  R.  412;  WeinanKs  y.  Conger  (2).  12  P.  R.  447;  and 
semWe,  the  Court  should  not  look  behind  the  finding  of  the  jury  and 
deprive  the  plaintiff  of  costs  on  the  ground  that  he  was  not  really 
entitled  to  recover:  /&. ;  and  s'*1  "Wifiht  v.  Shaic,  19  Q.  B.  D.  at 
p.  398. 
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Formerly  a  County  Court  had  no  jurisdiction  to  entertain  an  action  Rule  1132, 
asking  for  a  declaration  or  right  to  rank  on  an  insolvent  estate  under 
R,  S.  O.  c.  147,  s.  22;  Whidden  v.  Jackson,  18  Ont.  App.  439.  Such  an 
action  is  not  for  equitable  relief,  but  is  for  a  new  defined  remedy 
under  the  statute:  /&.  Limited  jurisdiction  in  such  a  case  is  now 
given  by  the  above  sec.  23  (4). 

(2)  Title  to  Land  in  Question. — Where  the  title  to  land  is  so  in 
question  as  to  oust  the  jurisdiction  of  a  County  or  Division  Court 
under  R.  S.  O.  c.  55,  s.  22  or  27,  or  R.  S.  O.  c.  60,  s.  71,  though  the 
amount  recovered  be  within  the  jurisdiction  of  a  County  or  Division 
Court,  the  plaintiff  is  entitled  to  costs  on  the  higher  scale:  Worman 
v.  Brady,  12  P.  R.  618;  Danaher  v.  Little,  13  P.  R.  361. 

Neither  an  action  for  use  and  occupation:  see  Re  Crawford  v.  Seney, 
17  Ont.  74;  nor  an  action  for  trespass  to  land,  nor  for  breach  of 
covenant  in  a  farm  lease  (see  Talbot  v.  Poole,  infra),  necessarily  brings 
in  question  the  title  of  land,  so  as  to  oust  the  jurisdiction  of  the 
County,  or  Division  Court:  Bailey  v.  Bleecker,  5  C.  L.  J.  99;  Richard- 
son v.  Jenkins,  10  P.  R.  292;  see  Graham  v.  Spettigne,  12  Ont.  App. 
261;  McNeil  v.  Haines,  13  P.  R.  115;  Talbot  v.  Poole,  15  P.  R.  99. 

The  pleadings  only  should  be  looked  at  to  see  what  is  in  question 
in  the  action:  Brown  v.  Hose,  14  P.  R.  3. 

Where  the  plaintiff's  title  is  denied  on  the  pleadings,  and  he  is 
required  at  the  trial  to  prove  it,  the  title  to  land  is  brought  in  ques- 
tion: Worman  v.  Brady,  supra-;  Danaher  v.  Little,  supra;  Flett  v.  Way, 
14  P.  R.  312;  Tomkins  v.  Jones,  22  Q.  B.  D.  599. 

(3)  Claims  for   Debt,   Damages,   etc. — The  County  Court  has 
jurisdiction  to  investigate  accounts  and  claims  of   suitors,   however 
large,  provided  the  amount  sought  to  be  recovered  does  not  exceed 
the  sum  prescribed  by  the  Act:  Bennett  v.  White,  13  P.  R.  149;  where, 
therefore,  a  plaintiff  claimed  $169.72  as  a  balance  on  transactions 
comprehending    more    than    $1,000,    and    defendant    counter-claimed 
for  $1,325.74,  it  was  held  that  the  plaintiff  was  only  entitled  to  costs 
on   the   County   Court   scale:  Ib.    So   also  it   has   been   held   that   a 
County  Court  has  jurisdiction  to  try   any  number  of  unliquidated 
causes  of  action  in  debt,  covenant  and  contract,  so  long  as  each  does 
not  exceed  $200,  and  the  aggregate  does  not  exceed  $400:  McLaughlin 
v.   8chaefer,   13  Ont.  App.   253. 

Even  before  the  equitable  jurisdiction  was  restored  to  the  County 
Courts,  it  was  held  that  a  County  Court  has  jurisdiction  where  the 
amount  of  the  claim  does  not  exceed  the  ordinary  jurisdiction  of  the 
County  Court  to  entertain,  and  is  by  a  partner  against  his  co-partners 
for  a  purely  money  demand  which  is  part  of  the  partnership  assets, 
ihough  it  may  involve  the  taking  of  the  partnership  accounts:  Allen  v. 
Fairfax  Cheese  Co.,  21  Ont.  598. 

A  County  Court  has  no  jurisdiction  to  entertain  an  action  for  more 
than  $200,  on  a  guaranty,  in. general  terms,  of  the  payment  of  the 
fcprice  t>f  goods,  there  being  no  liquidation  or  ascertaining  of  the  debt 
binding  on  the  guarantor:  Thomson  v.  Eede,  22  Ont.  App.  105. 

The  plaintiff  sued  for.  $228.20,  the  balance  of  a  claim  for  $1,828.20 
worth  of  butter  at  22c.  per  It).,  on  which  $1,600  had  been  paid, 
and  obtained  a  verdict  for  $228.20.  It  was  held  that  the  amount 
was  liquidated  by  the  act  of  the  parties  within  R.  S.  O.  1877,  c.  43, 
s.  19  (2);  and  the  plaintiff  was  entitled  to  County  Court  costs  only: 
Durnin  v.  McLean,  10  P.  R.  295.  Where-  the  suit  was  to  recover 
"  $272.03,  the  return  of  moneys  received  by  defendant  belonging  to 
J.A.— 80 
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Rule  1132.  plaintiff,  being  the  proceeds  from  sales  of  goods  in  plaintiff's  shop, 
as  folloAVs: — etc."  it  Avas  held  that  the  sum  Avas  not  so  ascertained, 
and  the  action  was  not  within  the  jurisdiction  of  a  County  Court: 
Robb  v.  Murray,  16  Ont.  App.  503;  so  also  an  unliquidated  claim  for 
work  and  labour  and  materials  to  the  amount  of  $197.01,  and  $14.54 
for  interest,  Avas  held  not  to  be  Avithin  the  jurisdiction  of  a  County 
Court:  Malcolm  AT.  Leys,  15  P.  R.  75. 

Where  an  action  Avas  brought  to  recover  damages  for  wrongfully 
refusing  to  deliver  up,  pursuant  to  a  contract  to  that  effect,  a  pro- 
missory note  for  $300  to  the  plaintiff,  and  the  plaintiff  recovered  $314, 
the  amount  of  the  note  and  interest,  it  Avas  held  that  the  action  was 
within  the  jurisdiction  of  the  County  Court:  Johnson  v.  Kenyan,  13 
P.  R.  24. 

A  County  Court,  however,  has  no  jurisdiction  to  gi\re  a  judgment 
for  an  amount  within  its  jurisdiction,  Avhen  it  is  arrived  at  not  by 
any  settlement,  or  statement  of  account  between  the  parties,  but  as 
being  the  balance  due  upon  a  disputed  account,  the  total  amount  of 
which  was  beyond  the  jurisdiction  of  the  Court:  Shencood  \.  Cline, 
17  Out.  30. 

Cases  sometimes  arise  in  which  it  is  somewhat  difficult  to  deter- 
mine Avhether  an  action  is  founded  on  tort  or  contract.  It  has  been 
held  that  a  claim  by  a  passenger  against  a  railway  company  for 
damages  for  injuries  occasioned  by  the  misfeasance  of  one  of  its  ser- 
vants is  an  action  of  tort:  Taylor  v.  Manchester  <£•  8.  Ry.,  1895,  1  Q. 
B.  134;  71  L.  T.  596;  Kelly  v.  Metropolitan.  Ry.,  72  L.  T.  551;  so  also 
a  claim  for  damages  for  negligence  in  taking  care  of  a  horse  under  a 
contract  for  agistment:  Turner  v.  Stallibrass,  '1898,  1  Q.  B.  56;  71 
L.  T.  482. 

Where  a  plaintiff  sued  on  a  bond  for  $500  for  security  for  costs, 
alleging  as  a  breach  the  non-payment  of  $318.55,  for  \vhich  he  re- 
covered judgment,  he  was  held  entitled  to  H.  C.  costs,  as  the  amount 
recovered  Avas  not  ascertained  by  the  signature  of  defendant  within 
R.  S.  O.  c.  55,  and  therefore  the  action  could  not  haA*e  been  brought 
in  the  County  Court:  Eager  v.  Jaclcson,  ife  P.  R.  485. 

(4)  Equitable  Relief. — The  equitable  jurisdiction  of  the  County 
Courts,  which  AA'as  abolished  by  The  Law  Reform.  Act,  1868,  has  been 
restored:  see  R.  S.  O.  c.  55,  s.  23  (9-14);  and  see  also  /&.,  s.  28. 

Below  Avill  be  found  cases  held  not  to  be  within  such  equitable 
jurisdiction,  and  in  which,  therefore,  this  Rule  AA^ould  seem  not  to 
apply:— 

Mortgage         Where  the  amount  due  plaintiff  as  mortgagee  is  less  than  $200,  if 
action.         there  is  a  subsequent  incumbrancer  to  whom  more  than  that  sum 

is  due:  Hyman  v.  Roots,  11  Gr.  202;  Seath  v.  Mcllroy,  2  Chy.  Ch.  93; 

see  also  Mitchell  v.  Martin,  2  C.  L.  J.  249. 

Where  mortgagees  after  exercise  of  a  power  of  sale  claimed  that  • 
$182.61  was  due  them,  but  on  accounts  being  taken  $20.07  was 
found  due  to  the  mortgagor,  it  Avas  held  that  costs  awarded  the 
mortgagor  were  properly  taxable  on  -the  higher  scale,  as  $182.61  plus 
$20.07  was  inATohred:  Morton  v.  Hamilton  Prov.  rf  L.  Socy.,  10  P.  R. 
636,  affirmed  by  the  Divisional  Court,  11  P.  R.  82. 

^Subject  On  a  bill  filed  by  a  mortgagor  for  an  account,  where  the  mortgagee 
had  exercised  his  pOAver  of  sale  and  realized  $350,  and  on  taking  the 
account  only  $130  Avas  found  due  to  the  plaintiff,  it  was  held  "  the 
subject  matter  involved  "  was  the  $350,  and  the  plaintiff  was  there- 
fore entitled  to  costs,  on  the  higher  scale:  McGilli-cud<Jy  v.  Griffin,  20 
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Gr.  81;  Boulton  v.  Rowland,  4  Ont.  720;  Re  Lyons,  10  P.  R.  150;  20 Rule  1132. 
C.  L.  J.  33;  Morton  v.  Hamilton  Provident  L.  Svcy.,  supra;  11  P. 
R.  82;  but  see  Legarte  v.  Canada  Loan  &  Bg.  Co.,  11  P.  R.  512; 
Bmtty  v.  O'Connor,  5  Ont.  747;  Roddick  v.  Traders'  Bank,  22  Ont.  449; 
and  where,  besides  a  money  demand  within  the  jurisdiction  of  the 
County  Court,  the  plaintiff  claimed  an  injunction,  and  to  have  certain 
fences  erected  and  maintained,  the  costs  were  allowed  on  the  higher 
scale:  Bronyli  v.  Brantford,  25  Gr.  43;  and  see  McDonell  v.  Building 
&  Loan  Assoc.,  11  P.  R.  413;  but  if  the  money  demand  does  not 
exceed  $200,  the  C.  C.  in  such  a  case  would  seem  to  have  juris- 
diction: see  R.  S.  O.  c.  55,  s.  23  (13):  Fitchett  v.  Mellow,  18  P. 
R.  161. 

An  action  to  restrain  the  negotiation  of  a  note  for  $230,  and  to 
compel  its  delivery  up  to  the  plaintiff,  was  formerly,  and  would  seem 
to  be  still,  beyond  the  jurisdiction  of  a  C.  C. :  Plummer  v.  Coldicell,  15 
P.  R.  144. 

An  action  for  an  injunction  to  restrain  a  sale  under  a  distress  Injunction 
under  the  distress  clause  in  a  mortgage  for  $2,300,  by  which  goods  to 
the  value  of  $112.55  had  been  distrained,  and  for  damages,  was 
held  not  to  be  within  the  former  equitable  jurisdiction  of  a  C.  C.:  Mc- 
Donnell v.  Building  &  Loan  Assn.,  11  P.  R.  413;  sed  quaere,  see  R.  S.  O. 
c.  55,  s.  23  (13),  supra. 

Since  The  Creditors'  Relief  Act,  where  in  an  action  by  a  judgment  Setting 
creditor  to   set   aside   a    fraudulent   conveyance,   the   claims   of    all?fid®  . 
execution   creditors  together  exceed  $200,   the  action   is  not   within  conveyance 
the  jurisdiction  of  a  County  Court,  and  the  Rule  does  not  apply: 
Dominion   Bank    v.    Hefferman,    11    P.    R.    504;    but   if   there   is   but 
one  judgment  creditor  and  to  him  less  than  $200   is  due,   the  Rule 
applies,  no  matter  what  may  be  the  value  of  the  property  fraudu- 
lently conveyed:  Forrest  v.  Laycock,  18  Gr.  Gil;  McKay  v.  Magee,  13 
P.  R.  106,  146. 

So  also  in  an  action  by  simple  contract  creditors  whose  claims 
amount  to  $200,  to  set  aside  a  fraudulent  conveyance,  there  being 
execution  creditors  to  the  amount  of  $600,  and  the  land  being  worth 
more  than  $200,  the  County  Court  would  not  appear  to  have  juris- 
diction: Morphy  v.  Fawkes,  18  P.  R.  24. 

In  a  suit  by  a  purchaser  for  specific  performance  of  a  contract  specific 
for  the  sale  of  land  for  a  sum  under  $150,   where  before  suit  the  porform- 
plaintiff  had  entered  and  improved  the  land  and  increased  its  value  auce' 
to  more  than  $200,  it  was  held  that  "  the  subject  matter  involved  " 
was   over   $200,    and    higher   scale   costs   were   allowed:    Kennedy   v. 
Brown,  6  P.  R.  318. 

As  to  the  effect  upon  the  jurisdiction  of  a  County  Court  of  a 
counter-claim  upon  which  no  relief  is  given,  see  Fitchett  v.  Mellow, 
1»P.  R.  161. 

A  mechanics'  lien  action,  where  the  plaintiffs  claim  $142,  but  the 
aggregate  amount  of  liens  against  the  property  was  over  $200,  was 
held  properly  brought  in  the  High  Court,  and  costs  on  the  higher 
scale  were  given,  although  the  plaintiff  alone  substantiated  his  claim: 
Hall  v.  Pilz,  11  P.  R.  449;  but  see  Truax  v.  Dixon,  13  P.  R.  279. 

Division  Courts  Jurisdiction.— The  jurisdiction  of  the  Division 
Courts  is  defined  by  R.  S.  O.  c.  60,  ss.  71  et  seq. 

As  to  the  jurisdiction  of  Division  Courts,  see  Bicknell  &  Seager, 
Div.  Courts  Acts,  pp.  53,  et  seq. 
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Rules  In  an  action  in  the  High  Court  for  trespass  to  lands,  and  removal 

1133,  1134.  of  fixtures,  the  plaintiff  recovered  a  verdict  for  $50.  It  was  held  that 
Division  Court  costs  were  taxable  to  the  plaintiff  and  full  costs  to 
the  defendant:  Richardson  v.  Jenkins,  10  P.  R.  292. 

A  plaintiff  entitled  only  to  Division  Court  costs  under  this  Rule 
can  tax  as  part  of  such  costs  his  expenses  of  travelling  from  abroad 
to  attend  as  a  witness,  if  he  was  a  material  and  necessary  witness: 
Talbot  v.  Poole,  15  P.  R.  274. 


costs  in 
fane 


inferior 
°nent?ud 

men"  en-  g 


taxed0  be 


1133.  In  every  case  in  which  judgment  is  entered  with- 
out  trial,  or  the  decision  of  a  Court  or  a  Judge,  or  order 
as  to  the  costs,  and  where  the  amount  of,  or  relief  awarded 
by,  the  judgment,  prima  facie,  appears  to  be  within  the 
jurisdiction  of  an  inferior  Court,  the  Taxing  Officer  shall 
not  tax  full  costs  of  the  High  Court,  without  proof  on 
affidavit  to  his  satisfaction  that  the  action  was  properly  in- 
stituted  therein  ;  and  if  properly  within  the  competence  of 
the  County,  or  Division  Court,  then  the  taxation  shall  be 
on  the  scale  of  fees  in  such  Court.  Con.  Rule  1174. 

Adapted  from  J.  A.  Rule  511;  48  Viet.  c.  13,  s.  22. 

This  Rule  would  appear  to  apply  only  to  cases  where  there  has. 
been  no  trial,  not  to  cases  where  there  has  been  a  trial,  but  no  order 
has  been  made  as  to  costs:  see  Andrews  v.  London,  12  P.  R.  44;  Dale 
v.  Weston,  17  P.  R.  513.  It  applies  to  a  consent  order  providing  that 
the  plaintiff  shall  get  costs,  without  indicating  the  scale:  Brown  v, 
Hose,  14  P.  R.  3;  but  see  StecMe  v.  Stable,  11  C.  L.  T.  332. 

No  set-off  of  costs  (as  under  Rule  1132)  is  contemplated  by  thi& 
Rule,  where  the  plaintiff  gets  only  costs  according  to  the  County,  or 
Division  Court  scale:  Andrews  v.  City  of  London,  12  P.  R.  44. 

To  determine  the  proper  scale  of  fees,  it  is  the  duty  of  the  Taxing 
Officer  to  look  at  the  pleadings,  and  if  necessary  to  receive  affidavits 
so  as  to  ascertain  the  facts  of  the  case:  White  Sewing  Machine  Co.  v. 
Belfry,  10  P.  R.  64. 

Where  a  plaintiff  sues  for  and  recovers  an  amount  beyond  the 
jurisdiction  of  a  County  Court,  a  defendant  cannot,  by  admitting  his 
liability  for  part  of  the  claim,  and  paying  it  into  Court,  deprive  the 
plaintiff  of  his  right  to  full  costs,  because  the  balance  in  dispute 
is  within  the  jurisdiction  of  an  inferior  Court:  Brown  v.  Hose,  14 
P.  R.  3. 

Where  a  verdict  was  taken  by  consent  for  $1  to  be  altered  accord- 
ing to  the  result  of  a  reference  agreed  on,  costs  to  abide  the  event, 
it  was  held  that  it  was  a  judgment,  without  a  trial  and  within  this 
Rule:  Andrews  v.  City  of  London,  12  P.  R.  44. 

pearance        1134.  Where  the  plaintiff  after  default  of  appearance 
subsequent  to  a  writ  not  specially  indorsed   delivers  particulars  of 
18  his  claim  under  Rule  576,  he  shall  not  be  entitled  to  the 
costs  of  the  particulars  unless  the  Taxing  Officer  is  satisfied 
that  there  was  good  reason  for  not  specially  indorsing  the 
writ.    Con.  Rule  11  75. 
Taken  from  J.  A.  (1881)  Rules  74,  497. 
See  note  to  Rule  576. 
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1135.  Where  several  actions  are  brought  on  one  bond,  . 
recognizance,  promissory  note,  bill  of  exchange,  or  other  where 
instrument,  or  where  several  actions  are  brought  against  ^erai 
the  maker  and  indorser  of  a  note,  or  against  the  drawer,  bonds,  etc. 
acceptor  or  indorser  of  a  bill  of  exchange,  there  shall  be 
collected  or  recovered  the  costs  taxed  in  one  action  only  at 
the  election  of  the  plaintiff,  and  the  actual  disbursements 
only  in  the  other  actions,  unless  the  Court  otherwise  orders; 
but  this  provision  shall  not  extend  to  any  interlocutory 
costs.  Con.  Rule  1176. 

Where  several  actions  are  properly  brought  in  cases  not  within  the 
provisions  of  this  Rule,  against  different  defendants,  although  in- 
volving the  same  or  similar  issues,  the  plaintiff  succeeding  is 
•entitled  to  tax  a  separate  set  of  costs  in  each  action:  i:<il<li<-iu  v. 
(Jiiinn,  1C  P.  R.  248. 


(1)  The  costs  of  every  interlocutory  viva  voce  costs  of  in-  ML. 

,  .  .  •'        ,     ni    ,       i    •'          1.1      terlocutory  'V  tfltt. 

examination  and  cross-examination  shall  be  borne  by  the  examina-  *     f 
party  who  examines,  unless  it  is  otherwise  ordered,  as  to  tlon8i     l\iuU.  1  2. 
nr  a  nart  of  the  examination,  in  actions  in  the        3  i'  3 

'"    ''-   .....  "'"     ''"I  .........  I    »n,l   H,.,    f,,||,m.i,"1K    sullstituted 


' 


-  , 

.......  ••-  >•'-">•••'•••>  800''  "*-• 


N\  uere  me  uirnuu  .»  .  ----  ,  fl  ] 

<•  >sts  of  an  examination  for  discovery,  if  not  made  to  uie  Bemui  ^^.^ 
ing  Officer,  must  be  made  to  the  Judge  who  tries  the  action:  McClary 
v.  Plunkett,  16  P.  R.  310. 

11  87.  Where  the  Court,  or  a  Judge,  or  officer  exercis-  sum  in 
ing»jurisdiction  in  Chambers  or  the  Master  deems  it  proper  be°aiiowed 
to  award  costs,  the  judgment  or  order  may  direct  payment 
of  a  sum  in  gross  in  lieu  of  taxed  costs,  to  be  fixed  by 
himself  or  the  officer  who  settles  the  order,  and  direct  by 
and  to  whom  such  sum  in  gross  is  to  be  paid.     Con.  Rule 
1178. 

In  administration  proceedings  it  is  usual  to  allow  to  creditors 
who  are  entitled  to  costs,  a  sum  in  gross,  as  the  amount  of  their 
costs  is  generally  small. 

In  an  action  for  the  administration  of  the  estate  of  a  deceased  per- 
son, no  costs  should  be  allowed  to  creditors  whose  claims  are  rendered 
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Rules  pursuant  to  an  advertisement,  except  when  formal  proof  is  also  re- 
1138-1140.  quired,  and  given:  see  Rule  701  et  seq;  claimants  attempting  to  prove 
claims  as  creditors,  or  as  heirs  at  law,  or  next  of  kin,  who  fail  to 
establish  their  claim,  may  be  ordered  to  pay  the  costs  occasioned  to 
the  opposite  party  by  their  claim.  In  case  of  a  deficiency  of  assets 
the  costs  of  creditors  proving  claims  are  to  be  added  to  their  debts, 
and  paid  proportionately,  and  such  costs  are  not  entitled  to  be  paid 
in  priority  to  the  debts:  Re  2Etna  Insurance  Co.,  17  Gr.  160;  Morshead 
v.  Reynolds,  21  Beav.  638;  Canliam  v.  Neale,  26  Beav.  260;  Morgan 
and  Davey,  pp.  130-1. 

In  an  action  for  dower  a  lump  sum  for  costs  was  awarded  to  the 
plaintiff:  Ryan  v.  Fish,  4  Ont.  335,  344. 

Under  this  Rule  the  Court  may  award  a  lump  sum,  not  only  on 
interlocutory  applications,  but  also  for  the  general  costs  of  the 
cause,  or  may  award  costs  according  to  the  C.C.  scale,  even  in  cases 
within  C.C.  which  are  beyond  the  equitable  jurisdiction  of  County  Courts:  Palmer 
ti"on  v-  Postle  (Chy.),  before  full  Court,  7th  December,  1878;  see  Reg. 

Lib.  of  that  date;  but  semW-e,  the  Court  has  no  power  to  award 
a  lump  sum  for  costs  exceeding  what  could  be  taxed. 

guardian.  HS8.  Where  the  Official  Guardian  or  other  guardian 
of  an  infant,  lunatic,  or  person  of  unsound  mind,  is  en- 
titled to  costs,  or  is  entitled  to  costs  against  any  party  to  an 
action  or  proceeding,  the  Court  or  Judge  may  order  the 
successful  adult  party,  if  any,  to  pay  such  costs  and  add 
them  to  his  own.  Con.  Kule  1179.  v 

An  infant  may  in  a  proper  case  be  ordered  to  pay  the  plaintiff's 
costs,  and  also  the  costs  which  the  plaintiff  under  this  Rule  is  ordered 
to  pay  to  the  Official  Guardian:  Lipsett  v.  Perdue,  18  Ont.  575. 

1139.  The   costs    of  [the    examination    of  a  judgment) 

,  L.  .  •'        « 

debtor  or  other  person  liable  to  examination,  and  oijany 
application  for  the  attachment  of  debts,  and  of  any  pro- 
ceedings  arising  from,  or  incidental  to,  such  application, 
shall  be  in  the  discretion  of  the  Court  or  a  Judge.  Con. 
Kule  1180. 

This  is  to  the  same  effect  as  the  Eng.  (1883)  R.  612,  and  is  the 
same  in  substance  as  R.  S.  O.  1877,  c.  50,  s.  321,  except  the  words  in 
brackets,  which  are  not  in  the  English-  Rule,  or  the  statute.  With- 
out them  it  was  held  in  Ointy  v.  Rich,  7  P.  R.  319,  that  an  order  for 
the  payment  of  the  costs  of  the  debtor's  examination  could  not  be 
made  on  an  application  for  that  purpose,  though  it  might  perhaps  be 
made  by  way  of  punishment,  on  an  application  to  commit. 

The  costs  of  proceedings  to  examine  the  debtor  may  be  allowed, 
though  the  examination  does  not  actually  take  place:  Popham  \. 
Flynn,  15  P.  R.  286. 

be  ordered  H4O.  Where  the  costs  of  one  defendant  ought  to  be 
to  be  paid  paid  by  another  defendant,  the  Court  may  order  pay- 
defendant  ment  to.be  made  by  the  one  to  the  other  directly.  Con. 

to  another. 
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A  defendant  is  usually   liable   to   pay  costs  to  his   co-defendant.  Rules 
when  the  latter  is  an  innocent  party,  and  is  necessarily  brought  into  I1*!-11**, 
the   litigation   in    order   to   enable   the   plaintiff   to   obtain    complete  Costs  be- 
relief  in  the  action:  see  McLean  v.   arant,  20   Gr.   76.     Formerly  atj^ee°d^ta 
law  there  was  no  practice  authorizing  a  judgment  to  be  given  against 
a  defendant    for  the  payment  of  the  costs  of  a  co-defendant  either 
directly  or  indirectly;    and  even  in   Equity,    prior  to  Chy.   O.  319, 
from  which  this  Rule  is  taken,  the  Court  of  Chancery  was  accustomed 
only  to  order  such    costs  to  be  paid  by  the   circuitous  process  of 
directing  the  plaintiff  to  pay  them,  and  add  them  to  his  own  costs. 
In  interpleader  proceedings  by  Sheriffs,  the  costs  of  the  Sheriff  are  to 
be  included  in  the  costs  of  the  successful  party  under  Rule  1120  (2). 

The  Court  has  ordered  a  defendant  to  pay  a  co-defendant's  costs, 
even  though  the  action  was  dismissed:  Church  v.  Fuller,  3  Ont.  417, 
but  a  successful  defendant  cannot  be  ordered  to  pay  the  plaintiff's 
costs:  Mitchell  v.  Vanduscn,  14  Ont.  App.  517;  Wills  v.  Carman,  76., 
656. 

When  a  plaintiff  succeeds  against  one  defendant  and  fails  against 
another,  the  costs  of  the  successful  defendant  must  be  borne  by  the 
pl-untiff,  and  not  by  the  unsuccessful  defendant:  Child'  v.  8 fanning, 
1  Ch.  D.  413;  11  Ch.  D.  82;  Bcrfftnann  v.  McMillan,  17  Ch.  D.  423, 
428 

1141 .  The  costs  on  all  proceedings  where  a  High  Court  costs  of 
case  is  tried  in  a  County  Court  or  a  County  Court  case  in  iu'c'.cf86 
the  High  Court,  shall  be  the  usual  costs  of  such  cases  in  the 
Court  in  which  the  action  was  brought.    Con.  Rule  1182. 

1142.  The  disbursements  incurred  in  obtaining  copies  Costs  of 

f  ,1  .  ,  <•        ,i  ,.  •  •  •     j       eborthaud 

01  the  evidence  lor  the  purpose  of  moving  against  a  judg-  notes,  to  be 
ment  or  for  a  new  trial,  shall,  unless  the  Court  otherwise 
orders,  be  costs  in  the  cause  to  the  party  obtaining  the 
.SHI ue.     Con.  Rule  1183. 


/270.      HTiir.^nn         "**  ~+1>01'"'isn  provided  for,  the  Taxing  Taxingom-  /O  . 

Official  stenographers  are  now  PIUT.V.. 

of  the  Courts.     This  Rule  applies  when  it  becomes  necessary  ror  me 
parties  specially  to  engage  a  stenographer. 

The  Rule  would   seem  to   apply   merely   to   proceedings   before   a 
Judge,  and  not  to  extend  to  proceedings  before  judicial  officers. 

1144.  An  application  for  costs,  in  an  alimony  action,  Appiica.     ) 
shall  not  be  made  until  the  time  for  delivering  the  de-££nm 


1m  s,  pvpirprlj  and  costs  shall  not  be  ordered  to  be  paid  ? 
de  die  in  diem  by  the  defendant,  but  only  the  amount  of  made 
the  cash  disbursements  actually  and  properly  made  by  the 
plaintiff's  solicitor.     Con.  Rule  1185. 
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Rules  The   cash   disbursements   do  not   include  fees   paid   to   agents   for 

1145,  1146.  solicitors'  services,  nor  to  counsel,  when  the  solicitor  or  his  partner 
is  the  counsel:  Gallagher  v  Gallagher,  17  P.  R.  575;  Lalonde  v. 
Lalonde,  11  P.~R.  143;  Leslie  v.  Leslie,  12  C.  L.  T.  326.  The  former 
decisions  of  Magurn  v.  Magurn,  10  P.  R.  570;  Bradley  v.  Bradley,  21 
C.  L.  J.  141;  10  P.  R.  571,  to  the  contrary  would  seem  not  now  to  be 
followed;  and  see  Ingram  v.  Ingram,  10  P.  R.  569. 

Where  a  cause  was  entered  for  trial  it  was  ordered  to  stand  over, 
until  the  defendant  had  paid  to  the  plaintiff  a  sum  sufficient  to  pay 
.plaintiff's  witnesses:  Haffey  v.  Haffey,  7  P.  R.  137. 

In  Otway  v.  Otway,  59  L.  T.  153;  13  P.  D.  141,  a  doubt  was  ex- 
pressed as  to  whether  the  rules  respecting  a  wife's  costs  in  litigation 
with  her  husband  were  affected  by  The  Married-  Woman's  Property 
Act. 

Nor  any  1145.  "Where  the  plaintiff  in  an  alimony  action  fails 
defendant  to  obtain  a  judgment  for  alimony,  no  costs  beyond  the 
taranLnts  amount  of  the  cash  disbursements  actually  and  properly 
wialntiff  made  by  the  plaintiff's  solicitor,  shall  be  ordered  to  be  paid 
fails.  by  the  defendant.  Con.  Rule  1186. 

When  a  plaintiff  pendente  lite  returned  to  her  husband,  on  the  peti- 
tion of  her  solicitor  the  defendant  was  ordered  to  pay  the  plaintiff's 
costs  as  between  solicitor  and  client:  Leonard  v.  Leonard,  9  P.  R.  450; 
Moore  v.  Moore,  10  P.  R.  284;  20  C.  L.  J.  291;  but  in  R-ingrove  v. 
Ringrove,  10  P.  R.  299,  596,  Proudfoot,  J.,  refused  to  follow  these 
cases,  and  his  decision  was  subsequently  affirmed  by  the  Divisional 
Court:  and  see  Thompson  v.  Thompson,  57  L.  T.  374;  but  see  Ferris  v. 
Ferris,  7  Ont.  496;  The  FriedMrg,  10  P.  D.  112.  As  to  what  come 
within  the  term  "  cash  disbursements,"  see  Rule  1144,  note. 


tobe       1146.  In  actions  or  proceedings  for  administration,  or 
in  partition,  or  administration  and  partition,  unless  otherwise 
taxed  costs  ordered  by  the  Court  or  a  Judge,  instead  of  the  costs  be- 
t^tfon'and  ing  allowed  according  to  the  tariff,  each  person  properly 
partition,    represented  by  a  solicitor,  and  entitled  to  costs  out  of  the 
estate  —  other  than  creditors  not  parties  to  the  action  or 
»*  3d  -6^  proceeding  —  shall  be  entitled  to  his  actual  disbursements 
in  the  action  or  proceeding,  not  including  counsel  fees,  and 
there  shall  be  allowed  for  the  other  costs  of  the  suit  payable 
out  of  the  estate,  a  commission  on  the  amount  realized,  or 
on  the  value  of  the  property  partitioned,  which  commis- 
sion shall  be  apportioned  among  the  persons  entitled  to 
costs,  as   may  seem   just.     Such   commission   shall  be  as 
follows  : 

On  the  first  $500  ...................  20  per  cent. 

On  every  additional  $100  over  $500  and 

up  to  $1,500  ....................    5       " 

On  every  additional  $100  over  $1,500 

and  up  to   $4,000    ...............    3       " 

On  every  additional  $1,000  over  $4,000 

and  up  to  $10,000  ................    2J    " 

On  every  additional  $1,000  over  $10,000  1       " 
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1,0  in  lipii  of  all  fees,  whether  KlUe 

**  '"etato-the  W- 


judgment  under  #«Z«  203  (3),  are  notthereby  made  parties  to  thea"aiolu 
action,  but  are  merely  enabled  to  attend  the  proceedings,  and  are 
bound  thereby  as  though  they  were  actually  parties:  English  v.  Eng- 
lish, 12  Gr.  441.  In  a  suit  by  a  residuary  legatee,  the  plaintiff 
sufficiently  represents  the  other  residuary  legatees,  and  they  are  not 
entitled  as  of  course  to  costs  out  of  the  estate  occasioned  by  their 
:i  i  >;  (caring  by  another  solicitor  in  the  Master's  office:  Gorliam  v. 
(itji-ham,  17  Gr.  386.  Creditors  who  are  neither  plaintiffs  nor  de- 
fendants, are  also  excluded  from  participation  in  the  commission, 
their  costs  are  disposed  of  as  formerly.  The  commission  is  to  cover 
both  the  solicitors'  fees  and  the  fees  to  counsel.  It  is  of  course  not 
intended  to  cover  costs  ordered  to  be  paid  by  one  party  to  another. 
It  is  intended  to  cover  only  costs  payable  out  of  the  estate.  Costs  Mode  of 
are  to  be  apportioned  under  this  Rule  in  proportion  to  the  work 
by,  and  responsibility  imposed  on,  the  solicitors  engaged:  Dodge  v. 
Clapp,  8  P.  K.  388;  Campbell  v.  Campbell,  8  P.  R.  159;  16  C.  L.  J.  16. 

The  work  done  in  the  Master's  office  is  not  alone  to  be  considered  in 
making  the  apportionment  of  the  commission:  Cameron  v.  Leroux,  9 
P.  R.  304.  The  Master  should  also  consider  the  circumstances  under 
which  the  action  is  brought,  when  the  judgment  has  been  pronounced 
by  himself,  and  should  not  award  commission  to  parties  who  ought  to 
IK-  deprived  of,  or  ordered  to  pay,  costs. 

In  ascertaining  the  commission,  if  the  estate  has  been  sold  sub-  On  what 
ject  to  a  mortgage,  the  amount  of  the  mortgage  is  not   to  be  included  |"  Ji 
fls  part  of  the  "amount  realized":  Re  McColl,   McColl  v.  McColl,  8 
P.  R.  480;  but  in  Re  Broirn,  Brotcn  v.  .Brown,  19  C.  L.  J.  367,  it  was 
held   that  the  cdmmission   is  to  be  computed  on   the  total  amount 
accounted  for,  ahd  not  merely  on  the  balance  found  in  the  accounting 
parties'  hands;  and  see  Re  Batt,  Wright  v.  White,  9  P.  R.  447. 

In  partition  actions  extra  costs,  if  any,  occasioned  by  incumbrances 
on  shares,  should  be  borne  by  such  shares:  McDougall  v.  McDougall, 
14  Gr.  267;  Cotton  v.  Banks,  1893,  2  Ch.  221;  sed  vide,  Belcher  v. 
-\Villiums,  45  Ch.  510;  63  L.  T.  673. 

Ordinarily  no  costs  will  be  allowed  in  addition  to  the  commission 
and  disbursements:  Re  Fleury,  Fleury  v.  Fleury,  9  P.  R.  87;  and  the 
Court  refused  to  give  taxed  costs  when  the  estate  was  large,  but 
insolvent:  Re  StueMng,  Anthes  v.  Dewar,  10  P.  R.  236;  20  C.  L.  J.  193. 
Taxed  costs  were  allowed  in  an  administration  suit,  in  Re  Oood- 
fi-lloir,  Traders'  Bank  v.  Goodfellow,  by  Ferguson,  J.,  10th  June,  1889, 
the  deceased  having  committed  suicide,  and  left  his  estate  in  such  a 
condition  as  to  cause  special  trouble  and  much  work  of  a  difficult 
nature  in  administering  the  same;  and  see  Wright  v.  Bell,  32  C.  L. 
J.  362;  16  C.  L.  T.  193. 

The  Master  has  no  power  to  award  taxed  costs  under  this  Rule'; 
a  Judge  of  the  High  Court  alone  has  that  power:  Hendricks  v.  Een- 
dritks,  13  P.  R.  79. 
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Rules  Where  the  Master  finds,  in  any  administration  action  commenced 

1147,  1148.  before  himself,  that  any  of  the  parties  to  the  action  should  pay  the 
whole,  or  any  part,  of  the  costs  of  the  action,  instead  of  their  being 
borne  by  the  estate,  it  would  seem  that  he  should  so  direct:  Rule 
953  (2).  But  in  such  a  case  it  would  be  convenient  also  to  apportion 
the  commission,  and  ascertain  the  disbursements  payable  out  of  the 
estate,  in  case  the  costs  ordered  to  be  paid  by  any  of  the  parties 
personally,  could  not  be  recovered  from  them. 

Where  Where  the  principal  part  of  the  costs  of  an  action  are  ordered  to 

allowed  In   be  paid  personally  by  one  or  more  of  the  parties,  and  the  costs  of 

lieu  of  corn-  only  a  small  proportion  of  the  work  done,  are  chargeable  against  the 

mission.       estate,  it  does  not  appear  that  in  such  a  case  the  full  amount  of  the 

commission  here  provided  would  be  payable,  and  the  power  reserved 

to   the   Judge   to   make   other    order   would    probably    be   exercised. 

Cases  might  arise  where  from  special  circumstances,  the  commission 

here  provided  would  be  clearly  inadequate,  and  in  such  cases  too  it 

is  possible  that   the   power  to   make   other  order   as   to   the   costs 

would  be  exercised. 

An  agent  employed  by  a  principal  solicitor  who  is  paid  by  com- 
mission, is  liable  to  have  his  bill  taxed:  Re  Idington,  8  P.  R.  566. 

Where  proceedings  have  been  taken  by  writ  instead  of  by  motion, 
and  the  extra  costs  occasioned  thereby  have  been  disallowed  to  the 
client,  they  are  not  taxable  against  him  by  his  solicitor,  on  a  taxation 
between  solicitor  and  client:  Re  Allenby,  13  P.  R.  403. 

Costs  of  114T.  When  two  or  more  actions  or  proceedings  are 
necessarily  instituted  for  administration,  or  partition,  or  sale,  all  or  any 
mayebedifr-  of  the  costs  of  any  action  or  proceeding  which  has  been 
allowed,  unnecessarily  prosecuted  may  be  disallowed.  Con.  .Rule 
1188,  part.' 

Under  this  Rule  the  whole  costs  of  an  action  may  be  disallowed  if 
it  has  been  commenced,  or  prosecuted,  unnecessarily,  and  not  only 
the  costs  of  the  plaintiff  but  those  of  defendants  as  well;  the  latter 
having  power  to  prevent  the  prosecution  of  more  than  one  suit. 

As  to  partition  suits:  see  Rule  957. 

Party  1148.  Where  any  one  of  the  persons,  constituting  a 

mTbeinl  class  formed  by  a  Master  for  representation  in  his  office 
edPbySant~  ty  one  solicitor,  under  Kule  662,  insists  on  being  repre- 
different  seuted  by  a  different  solicitor,  he  shall  personally  pay  the 

solicitor  to  ffm  ,.    .,  ,,        S        n    ,.  .-,  3* 

pay  costs  costs  of  his  own  solicitor  01  and  relating  to  the  proceedings 
thereby!6*  before  the  Master,  with  respect  to  which  the  nomination  of 
a  solicitor  has  been  made  by  the  Master,  and  all  such  fur- 
ther costs  as  are  occasioned  to  any  of  the  parties  by  his 
being  represented  by  a  different  solicitor  from  the  solicitor 
so  mentioned.  Con.  Rule  1188. 

See  Chy.  O.  218,  644. 

A  party  unnecessarily  employing  a  separate  solicitor  would  not  be 
entitled  to  participate  in  the  commission  referred  to  in  Rule  114ti. 
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Under  Rule  GG2  the  Master  has  power  to  classify  the  parties,  and  Rules 
require  the  parties  constituting  each  or  any  class  to  be  represented  by  1149-1152. 
the  same  solicitor,  and  where  he  appoints  a  solicitor  to  act  for  a 
class,  all  the  members  of  that  class  are  bound  by  the  acts  of  the 
solicitor  so  appointed,  and  cannot  repudiate  them,  unless  they  have 
refused  to  be  so  represented  and  have  appointed  a  separate  solicitor: 
Re  McConnell,  3  Chy.  Ch.  423.  But  where  a  solicitor  was  appointed 
ex  parte  to  represent  creditors,  it  was  held  that  the  solicitor  could 
not  recover  costs  against  creditors  who  had  not  proved  their  claims, 
and  who  had  no  notice  of  his  appointment:  Re  Monteith,  Merchants' 
Bank  v.  Monteith,  12  P.  R.  288;  23  C.  L,  J.  415. 

After  the  appointment  of  a  solicitor  to  act  for  a  class,  the  separate 
costs  of  any  member  of  that  class,  subsequently  incurred,  will  not 
orlinarily  be  allowed  against  the  estate  under  administration:  Re 
j:itia  Insurance  Co.,  17  Gr.  160. 

The  Master  should  not  appoint  a  separate  solicitor  for  a  class 
already  sufficiently  represented  by  the  plaintiff;  and  where  the 
plaintiff  prima  facie  represents  [see  Rule  203  (1)]  the  class,  if  the 
Master  appoints  a  separate  solicitor  he  should  state  his  reason  for  so 
doing  in  his  report:  Oorham  v.  CPorham,  17  Gr.  386. 

114«>.  When  anything  in  the  course  of  an  action  or 
reference  which  ought  to  have  been  admitted,  has  not 
been  admitted,  the  party  who  neglected  or  refused  to  make 
the  admission  may  be  ordered  to  pay  the  costs  occasioned 
by  his  neglect  or  refusal.  Con.  Rule  1189. 

See  Eng.  (1883)  R.  242,  and  Chy.  O.  234,  and  J.  A.  Rule  163. 

A  Master,  or  other  judicial  officer,  has  jurisdiction  to  make  the 
order  as  regards  proceedings  pending  before  him:  see  Rule  1130  (4). 

Rule.  269  requires  each  party  to  admit  such  of  the  material  allega- 
tions in  the  pleading  of  the  opposite  party  as  are  true. 

1150.  The  costs  of  proving  a  document  shall  not  be 
allowed  unless  a  notice  to  admit  has  been  given  under  Rule 
527,  except  where  the  omission  to  give  the  notice  is  a  sav- 
ing of  expense.     Con.  Rule  1190. 

Same  as  the  last  clause  of  Eng.  (1883)  R.  372. 

1151.  A  public  official  or  other  witness  subpoenaed  or  Public 
called  upon  to  produce  before  the  Court  or  a  Judge  or  eSitiedntoG 
officer  any  public  or  other  document  shall  not  be  entitled  L'J' 

to  more  than  ordinary  witness  fees,  unless  the  Court  or  fees- 
Judge  or  officer  otherwise  orders,  57  V.  c.  25,  s.  1  ;  58  V. 
c.  12,  s.  127;  58  V.  c.  18,  Sched.  (20)  and  Rules  of  1 
January,  1896,  Rule  1459,  last  clause  amended. 
See  also  Jud.  Act,  s.  120. 


The  costs  of  an  application  to  extend  the  time  costs  of  ap- 
for  taking  any  proceeding  shall,  in  the  absence  of  an  order  KJ 
by  the  Court  or  a  Judge  directing  by  whom  they  are  to 
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1153,  1154. 


be  paid,  be  in  the  discretion  of  the  Taxing  Officer.     Con. 
Rule  1191. 
See  Eng.  (1883)  1102  (24). 


coau6oa  1153.  Where  a  petition  or  notice  of  motion  is  served, 
petition?1  an(^  notice  is  given  to  the  party  served  that  in  case  of  his 
appearance  in  Court  his  costs  will  be  objected  to,  accom- 
panied by  a  tender  of  $5  for  costs,  the  person  making  the 
payment  shall  be  allowed  the  same  in  his  costs,  provided 
the  service  was  proper,  but  not  otherwise;  but  this  Rule  is 
without  prejudice  to  the  rights  of  either  party  to  costs,  or 
to  object  to  costs  where  no  such  tender  is  made,  or  where 
the  Court  or  Judge  considers  the  party  entitled,  notwith- 
standing such  notice  or  tender,  to  appear  in  Court.  Con. 
Rule  1193. 

This  Rule  corresponds  with  the  first  part  of  the  Eng.  (1883)  R.  1002 
(19),  except  that  the  latter  is  confined  to  the  Chy.  Div.,  and  the 
amount  to  be  tendered  is  different. 

Where  the  procedure  pointed  out  by  this  Rule  has  not  been  followed 
the  party  served  will  be  entitled  to  attend,  and  "may  be  allowed  taxed 
costs:  Gardner  v.  Burgess,  13  P.  R.  250. 

In  Re  Button,  21  Ch.  D.  855,  trustees  respondents  to  a  petition 
under  The  Trustee  Relief  Act,  who  had  been  tendered  costs  under  the 
corresponding  English  Rule,  were  refused  costs  of  appearing,  as  their 
appearance  was  not  necessary  to  give  the  Court  information.  In 
Re  English's  Settlement,  60  L.  T.  44,  a  trustee  was  allowed  costs;  no 
tender  of  a  sum  for  costs  was  there  made.  In  Re  Vardon's  Trusts, 
33  W.  R.  297,  executors  were  given  costs  notwithstanding  the 
acceptance  of  the  tender. 

In  Somes  v.  Martin,  W.  N.  1882,  113,  mortgagees  of  interests  of  per- 
sons entitled  under  a  will  having  been  served  and  not  having  been 
tendered  costs,  were  allowed  costs  of  appearing  on  a  petition  for  con- 
struction of  a  will. 

See  also  Camplell  v.  Eolyland,  7  Ch.  D.  166. 

Where  a  trustee  appeared  on  an  appeal  though  not  notified  he  was 
not  allowed  costs:  Arden  v.  Deacon,  51  L.  T.  712. 

ance  ofW"       1154.  The  Court  or  Judge  may,  at  the  hearing  of  any 
uu~  action  or  matter,  or  upon  any  appeal,  application  or  pro- 


lUgS. 


necessary 

proceed-  ceeding  in  any  action  or  matter  in  Court  or  Chambers,  and 
whether  the  same  is  objected  to  or  not,  direct  the  costs  of 
any  writ,  pleading,  petition,  affidavit,  evidence,  account, 
statement  or  other  proceeding,  or  any  part  thereof,  which 
is  improper,  unnecessary  or  contains  unnecessary  matter, 
or  is  of  unnecessary  length,  to  be  disallowed;  or  may  direct 
the  Taxing  Officer  to  look  into  the  same  and  to  disallow 
the  costs  thereof,  or  of  such  part  thereof,  as  he  shall  find 
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to  be  improper,  unnecessary  or  to  contain  unnecessary  mat-  Rule  1154. 
ter,  or  to  be  of  unnecessary  length.  In  such  case  the 
party  whose  costs  are  so  disallowed  shall  pay  the  costs  oc- 
casioned to  the  other  parties  by  such  unnecessary  proceed- 
ing, matter  or  length;  and  in  any  case  where  such  question 
has  not  been  raised  before  and  dealt  with  by  the  Court  or 
Judge,  the  Taxing  Officer  may  look  into  the  same  (and,  as 
to  affidavits  and  evidence,  although  the  same  may  be  en- 
tered as  read  in  any  judgment  or  order)  for  the  purpose 
aforesaid,  and  thereupon  the  same  consequences  shall 

ensue  as  if  he  had  been  specially  directed  to  do  so.     Con. 
Eule  1195. 

To  the  same  effect  as  Eng.  (1883)  R.  1002  (20),  and  founded  on 
Eng.  Chy.  Order  40,  Rules  9  &  10:  see  Morgan  Orders,  4th  ed.,  581; 
and  see  Chy.  O.  71;  J.  A.  Rule  435  and  App.  O.  10. 

The  Court  may  on  its  own  motion  exercise  the  powers  given  by  this 
Rule  in  regard  to  costs  "whether  the  same  is  objected  to  or  not": 
see  Brown  v.  Burdett,  37  Ch.  D.  207. 

Where  costs  are  given  as  to  one  cause  of  action,  and  not  as  to 
another,  the  Taxing  Officer  is  to  apportion  the  costs:  see  Vcmsant  v. 
Harkham,  15  P.  R.  412. 

The  number  of  witnesses  to  prove  a  point  is  a  matter  in  the  dis- 
cretion of  the  Taxing  Officer;  and  so  as  to  witnesses  called  to  estab- 
lish something  on  which  the  party  calling  them  fails:  Latour  v. 
Smith.  13  P.  R.  214. 

The  case  stated  for  the  purpose  o£  an  appeal  should  only  contain, 
as  much  of  the  proceedings  as  is  necessary  to  raise  the  questions 
involved  in  the  appeal:  see  Parsons*  v.  Standard  Insurance  Co.,  4  Ont. 
App.  at  p.  330,  per  Burton,  J.A. 

The  Master  must  inquire  on  taxation  into  the  propriety  of  proceed- 
ings in  an  action,  though  not  specially  directed  to  do  so;  and  he  can- 
not refuse  to  do  so  where  an  order  '.s  made  to  stay  proceedings  on 
payment  of  costs:  Baines  v.  Wormsley,  47  L.  J.  Chy.  844;  39  L.  T. 
85. 

In  an  administration  action,  where  the  defendant  had  not  ad- 
mitted the  plaintiff's  right  to  an  account,  and  had  set  up  a  release, 
and  had  not  objected  that  the  plaintiff  should  nave  proceeded 
under  Rule  965,  although  the  plaintiff  was  disallowed  the  extra 
costs  so  occasioned,  yet  the  defendant  was  held  not  entitled  to  be 
allowed  his  extra  costs  as  against  the  plaintiff:  Moon  v.  Caldwell, 
15  P.  R.  159. 

Where  an  appeal  was  brought  from  a  Master's  report,  in  order  to- 
raise  a  question  which  was  not  the  subject  of  appeal,  a  substantive 
motion  was  also  made  concurrently  for  the  same  relief;  though  the 
relief  was  given,  no  costs  were  given  of  either  application:  Fouchier 
v.  St.  Louis,  13  P.  R.  318. 

A  direction  in  an  order  for  a  commission  in  the  common  form: 
see  No.  129,  in  App.,  that  the  costs  are  to  be  costs  in  the  cause,  doe» 
not  preclude  the  Taxing  Officer  from  disallowing  the  costs  on  the 
ground  that  the  evidence  has  not  been  used:  Dommfon,  etc.,  v. 
Stinson,  9  P.  R.  177;  but  the  non-user  of  the  evidence  is  not  neces- 
sarily a  ground  for  disallowing  the  costs  of  it:  Rondot  v.  Monetary 
Times,  18  P,  R.  141. 
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Kules  Where  the  costs  of  a  Sheriff  in  an  interpleader  matter  had  been 

1155-1157.  ordered  to  be  paid  by  the  claimant,  the  claimant  appealed,  contend- 
ing that  the  execution  creditor  should  pay  them.  Both  were  able  to 
pay.  The  Sheriff  was  not  allowed  costs  of  appearing  on  the  appeal: 
Ex  p.  Webster,  Re  Morris,  22  Ch.  D.  136. 

In  O'Brien  v.  Bull,  19  C.  L.  J.  211,  a  Sheriff  unnecessarily  served 
with  notice  of  motion  for  final  order  in  an  interpleader  matter  was 
allowed  costs  of  appearing:  see  also  Robertson  v.  Grant,  3  Chy. 
Ch.  331. 

Costs  of  a  person  appearing  to  object  that  there  is  no  jurisdiction: 
Great  Northern  v.  Inett,  2  Q.  B.  D.  284;  or  quia  timet  that  by  mistake 
an  order  will  be  made  against  him:  Lucas  v.  Fraser,  9  P.  R.  319,  will 
be  given;  but  not  of  a  person  not  interested  and  appearing  merely 
to  ask  costs:  Campbell  v.  Holyland,  1  Ch.  D.  175;  Re  Arden,,  33  W.  R. 
4GO;  Waller  v.  Claris,  11  P.  R.  130. 

The  Court  cannot  prevent  the  appearance  of  persons  entitled  to 
appear,  but  may  sometimes  protect  an  estate  by  allowing  only  one 
set  of  costs  to  several  parties:  Lees  v.  Stanley,  28  Sol.  Jour.  415.  In 
Re  English's  Settlement,  GO  L.  T.  44,  the  costs  of  a  trustee  were 
allowed,  he  being  properly  served. 

A  solicitor  was  by  direction  of  the  Court  called  on  to  shew  cause 
why  he  should  not  be  personally  oiviered  to  pay  the  costs  of  an 
appeal  prosecuted  by  him  for  an  ulterior  object,  and  not  for  the 
benefit  of  his  client  the  appellant;  and  an  order  was  made  directing 
him  to  indemnify  his  client  against  the  costs:  Harbin  v.  Masterman, 
1896,  1  Ch.  351. 

costs  of  in-  1155.  An  allowance  shall  not  be  made  for  any  order  for 
documents  production  or  any  notice  or  inspection  under  any  of  the 
Rules  relating  to  the  production  and  inspection  of  docu- 
ments, unless  it  is  shewn  to  the  satisfaction  of  the  Taxing 
Officer  that  there  were  good  and  sufficient  reasons  for  tak- 
ing the  order,  giving  the  notice,  or  making  the  inspec- 
tion. Con.  Eule  1196. 

Same  in  substance  as  Eng.  (1883)  R.  1002  (17). 

Costs  of  inspection  were  not  allowed  between  party  and  party  in 

Brown  v.  SeweU,  16  Ch.  D.  517;  Wicksteed  v.  Biggs,  52  L.  T.  428;  and 

six  affidavits  on  production  by  the  same  party  were  disallowed  on  a 

taxation  between  solicitor  and  client:  Baldwin  v.  Quinn,  16  P.  R.  248. 

costs  of         1156.  The  costs  of  removing  a  bond  or  other  security 
btmdjpfl     from  the  files  of  the  Court  for  the  purpose  of  bringing  an 
flles>~        action  thereon,  may  be  taxed  as  costs  in  the  cause  in  the 
action  brought  thereon.     Rules  23  June,  1894,  1373. 

2.  TAXATION. 
(i)   Generally. 

j~  Taxing          1157.  Where  costs  are  ordered  to  be  paid,   a  Taxing 

maywut     Officer  may  tax  the  same,  without  an  express  reference  to 
'«*-'*   repress  him  for  that  purpose.     Con.  Rule  1197. 

.Q  relereuce. 

1«56.  1157  (a)  When  the  costs  incurred  in  Canada  of  an  appeal  to  His 
Majesty  in  his  Privy  Council  have  been  awarded,   and  the  same  have  not 
taxed  by  the  Registrar  of  the  Privy  Council,  the  same  may  be  taxed  by  the  senior 
Taxine  Officer,   and  the   taxation    shall  be   according   to  the  scale  of,  the  J 
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Where  the  suitor  is  under  no  liability  to  pay  costs  to  his  solicitor,  Rules 
as,  for  instance,  when  the  solicitor  is  working  on  a  salary:  Jarcis  v.  1158-1160. 
G.  W.  R.  Co.,  8  C.  P.  280;  Stevenson  \.  Kingston,  31  C.  P.  333;  or  the 
suitor   is   indemnified   by   a   third    party   against   liability   for   costs: 
Meriden,  etc.  v.  Bradcn,  10  P.  R.  410;  17  P.  R.  77;  he  is  not  entitled  to 
tax  costs  against  the  opposite  party,   though  costs  are  awarded  to 
him;  if  he  is  liable  for  disbursements,  or  any  other  part  of  the  costs 
of  the    solicitor,    such    part    may    be    taxed:    Stevenson    v.  Kingston, 
supra. 

As  to  costs  taxable  to  suitors  appearing  in  person,  see  note  to 
Rule  1130,  supra,  p.  1249. 

The  Master  or  a  Taxing  Officer  is  not  justified,  without  a  direction 
from  the  Court,  in  striking  a  balance  between  cross  claims  for  costs 
payable  in  the  action:  Fouchier  v.  St.  Louis,  13  P.  R.  318,  except 
where  Rule  1164  applies. 

1158.  No  bill  of  costs  where  the  amount  claimed  ex- 
ceeds  $30  is  to  be  taxed  by  the  Registrars,  the  Master  in  ce 
Ordinary,  the  Master  in  Chambers  or  Clerk  in  Chambers,  by  ReS»- 
but   every  bill    exceeding   that    sum  is  in  Toronto  to  be  rare»eto 
taxed  by  one  of  the  Taxing  Officers,  notwithstanding  any- 
thing to  the  contrary  contained  in  the  order  for  taxation. 

Con.  Rule  1198. 

See  Chy.  O.  310. 

This  Rule  merely  applies  to  costs  tax^ile  in  Toronto,  and  does  not 
in  any  way  ivstrirt  the  jurisdiction  of  local  Taxing  Officers. 

1159.  "Where  a  notice   of  taxation  is  necessary,   one 
day's  notice  shall  be  sufficient  if  served  with  a  copy  of  the 
bill  of  costs  and  affidavit  of  disbursements.     Con.  Rule 
1199. 

See  Rule  T.  T.  (1856)  48. 

Where  a  party  proceeds  with  a  taxation  without  giving  notice, 
the  taxation  is  not  void,  and  an  execution  issued  for  the  costs  will 
not  bo  set  aside,  but  the  opposite  party  is  only  entitled  to  a  re- 
laxation: Cranston  v.  Blair,  15  P.  R.  167. 

H6O.  Xotice  of  taxation  shall  not  be  necessary  where  ^ 
the  defendant  has  not  appeared  in  person,  or  by  his  solici-  uu 

v  r\          -D    i      IOAA  sarywhen 

tor  or  guardian.     Con.  Kule  1200.  defendant 

has  not 
See  Rule  T.  T.  (1856)  50.  appeared. 

As  this  Rule  only  dispenses  with  notice  of  taxation  to  defendants 
who  have  not  appeared,  it  would  seem  to  be  intended  that  wherever 
a  defendant  has  appeared,  he  is  to  be  entitled  to  notice  of  taxation, 
and  (notwithstanding  this  Rule)  notice  is  necessary  when  the  defen- 
dant has  done  that  which  is  equivalent  to  appearing,  such  as  con- 
senting to  a  Judge's  order  or  the  like:  Lloyd  v.  Kent,  5  Dowl.  125; 
Arch.  Pr.,  13th  ed.,  431. 
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11G1  The  Taxing  Officer  may  direct  what  parties  are  to 
Parties  to   attend  before  him.  on  the  taxation  of  costs  to  be  borne  by 
tax  a  ^  un&  or  estate,  and  disallow  the  costs  of  any  person  whose 
attendance  he  considers  unnecessary  in  consequence  of  the 
interest  of  the  party  in  the  fund  or  estate  being  small  or 
remote,  or  sufficiently  protected  by  other  parties  interested. 
Con.  Kule  1201. 

Identical  with  Eng.   (1883)  R.  1002  (27). 


dantsim-        H*>2.  "Where  two  or  more  defendants  defend  by  dif- 
properiy     ferent  solicitors  under  circumstances  entitling  them  to  but 
arletonbe    one  set  of  costs,  the  Taxing  Officer  shall  allow  but  one  set. 
but  ^ne  set  °f  costs  ;  and  if  two  or  more  defendants  defending  by  the 
without      same  solicitor  separate  unnecessarily  in  their  defences,  or 
special       otherwise,  the  Taxing  Officer  shall  allow  but  one  defence 
and  set  of  costs.    Con.  Kule  1202. 
See  Chy.  O.  315. 

As  to  the  circumstances  entitling  defendants  to  sever  in  their  de- 
fence, see  Millbume  v.  Toronto  13  P.  R.  346. 

Where  an  action  is  tried  against  two  or  more  defendants,  and  the 
judgment  is  against  all  defendants,  a  defendant  who  has  put  in  a 
separate  defence  is  alone  liable  for  the  costs  occasioned  'by  it;  the- 
other  defendants  are  not  liable  for  those  costs:  Stumm  v.  Dixon,  22. 
Q.  B.  D.  99.  529. 

As  to  the  right  to  contribution  amongst  co-defendants  made  jointly 

liable  for  plaintiff's  costs,  see  Fouchier  v.  St.  Louis,  13  P.  R.  318. 

Kule  as  to       The  rule  which  requires  defendants  in  the  same  interest  to  join  in 

defendants  their  defence,   appears  .only   to   apply  to  defendants   standing   in  a 

defemfe"1    fiduciary  position,  either  as  trustees:  Farr  v.  Sheriffe,  4  Hare,  528;  or 

to  whom  it  cestuis    que    trustcnt:    Peillon     v.   B'roolting,   4   L.   T.    731;  Martin     v. 

applies.       Sampson,  33  C.  L.  J.  200;  Sm.  Pr.,  837-8;  but  see  Crawford  v.  Lundy,. 

23  Gr.   251.     Thus  in  a  suit  for  specific  performance  by  a  vendee 

against  the  vendor,  and  a  subsequent  vendee  of  the  same  property, 

it  was  held  that  the  defendants  might  properly  sever  in  their  de- 

fence,  and  employ  separate  solicitors:   Barrett  v.   Campbell,  7  P.   R. 

150.     But  when  husband  and  wife  severed  in  a  partition  suit,  the- 

costs   were   ordered    to   be   borne   by   the  wife's   share:   Hildmay   v. 

dant  imen"  Q^ic^   46   L-    J-    Ghy.   667.      Members   of   a   firm   which   had   been 

properly      dissolved  were  held  entitled  to  sever  in  their  defence:  see  Melbo-nrnc 

severing,      y.  Toronto,  supra.     So  also  in  an  action  by  a  municipality  against  a 

contractor   and   one   of   his   sureties,    and   the   representatives   of   a 

deceased  surety,  the  defendants  were  held  entitled  to  sever:  Logan  v. 

Kirk,  14  P.  R.  130. 

"Where  one  of  several  defendants  is  charged  with  fraud,  the  others 
are  justified  in  severing,  even  though  they  stand  in  a  fiduciary  posi- 
tion: see  Connolly  v.  Hill,  7  P.  R.  441. 

Where  defendants  have  severed  under  circumstances  which,  if  the 
severance  were  improper,  would  disentitle  one  of  them  to  costs  in 
toto,  the  Master  cannot  act  under  this  Rule,  if  the  judgment  award 
the  defendants  costs  generally.  The  Rule  applies  only  where  all  the- 
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defendants  are  to  blame  for  the  severance,  and  one  set  of  costs  is  Rules 
consequently  apportionable  between  them:  Reid  v.  Stephens,  3  Chy.  1163,  1164. 
Ch.  372. 

The  Taxing  Officer  has  a  discretion  to  allow  to  defendants  who 
appear  separately  separate  sets  of  costs  except  in  the  cases  referred 
to  in  this  Rule:  Bagwell  v.  Coaks,  36  Ch.  D.  444;  and  also  to  disallow 
more  than  one  set  of  costs  where  separate  defences  have  been  impro- 
perly made:  Meriden  v.  Braden,  16  P.  R.  346,  410;  17  P.  R.  77;  and 
see  ite  Isaac,  1897,  1  Ch.  251;  75  L.  T.  638. 

For  the  cases  in  which  it  is  improper  for  defendants  to  sever:  see 
Morgan  &  Wurtzburg  on  Costs,  p.  124. 

On  appeal  from  a  Taxing  Officer  as  to  whether  defendants  were 
entitled  to  separate  costs,  where  it  was  not  shewn  that  he  had  not 
exercised  his  discretion  at  all,  or  that  he  had  done  so  on  a  wrong 
principle,  it  was  held  that  an  appeal  from  his  decision  could  not  be 
entertained:  Boswell  v.  Coaks,  36  Ch.  D.  444. 

As  to  the  mode  of  taxation  where  two  or  more  defendants  de- 
fend by  the  same  solicitor,  one  of  whom  succeeds,  and  the  other  fails, 
see  Clark  v.  Virgo,  17  P.  R.  260. 

Where  a  plaintiff  succeeds  on  some  issues,  and  a  defendant  on 
others,  and  the  costs  are  to  be  taxed  to  the  successful  party  in  such 
issue,  see  Lockard  v.  Waugh,  17  P.  R.  269. 

Independently  of  this  Rule  the  Court  may  allow  only  one  set  of 
costs  to  several  parties  appearing  by  separate  counsel:  Harbin  v. 
Hastermav,  1896,  1  Ch.  351. 

1163.  Where  any  party  entitle^  to  costs  refuses  or  ne-  Neglect  to 

gleets  to  bring  in  his  bill  of  costs  for  taxation,  or  to  procure 
the  same  to  be  taxed,  and  thereby  prejudices  any  other 
party,  the  Taxing  Officer  shall  certify  the  costs  of  the  other 
parties,  and  certify  such  refusal  or  neglect,  or  may  allow 
such  party  refusing  or  neglecting  a  nominal  or  other  sum 
for  such  costs,  so  as  to  prevent  any  other  party  being  pre- 
judiced by  such  refusal  or  neglect.  Con.  Rule  1203. 
Identical  with  Eng.  (1883)  R.  1002  (28). 


Where  a  party  entitled  to  receive  costs  is  liable 
to  pay  costs  to  any  other  party,  the  Taxing  Officer  may  ,/?/? 
tax  the  costs  such  party  is  liable  to  pay,  and  may  adjust  /9  '  "*(• 
the  same  by  way  of  deduction  or  set-off,  or  may  delay  the 
allowance  of  the  costs  such  party  is  entitled  to  receive  until 
lie  has  paid  or  tendered  the  costs  he  is  liable  to  pay;  or  the 
officer  may  allow  or  certify  the  costs  to  be  paid,  and  the 
same  may  be  recovered  by  the  party  entitled  thereto  in  the 
same  manner  as  costs  ordered  to  be  paid  may  be  recovered. 
Con.  Rule  1204. 

Same  as  Eng.  (1883)  R.  1002  (21). 

Under  this  Rule  a  discretion  is  allowed  as  to  whether  or  not  there 
shall  be  a  set-off  of  costs  in  the  same  action  or  proceeding,  where 
J.A.—  81 
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Rule  1164.  costs  are  awarded  to  and  against  the  parties.  Equitable  considera- 
tions are  allowed  to  enter  into  the  disposal  of  the  contention  and 
there  is  no  strict  right  in  the  matter:  McCarthy  v.  Cooper,  12  P.  R. 
125,  where  a  set-off  was  refused);  Re  Clarke,  15  P.  R.  269;  16  P. 
R.  94. 

This  Rule  does  not  enable  the  Taxing  Officer  to  set-off  costs  payable 
in  different  actions  between  the  same  parties,  but  only  costs  incurred 
in  the  same  action  or  proceeding:  Barker  v.  Hemming,  5  Q.  B.  D.  609; 
Hassell  v.  Stanley,  1896,  1  Ch.  607,  where  a  set-off  of  costs  in  the 
High  Court  against  costs  in  a  County  Court  was  refused;  nor  does 
the  Rule  extend  to  judgments  on  a  claim  and  counter-claim  where  the 
latter  is  in  the  nature  of  a  cross  action,  so  as  to  be  treated  as  a  dis- 
tinct judgment:  Link  v.  Bush,  13  P.  R.  425.  It  applies  to  enable  costs 
receivable  out  of  a  fund  by  a  party  to  be  set  off  against 
costs  payable  by  that  party  personally  in  the  suit:  Batten  v. 
Wedgicood  Coal  &  Iron  Co.,  28  Ch.  D.  317;  and  to  enable  costs  payable 
by  a  married  woman  out  of  her  separate  estate  to  be  set  off  against 
costs  payable  to  her  in  the  same  proceeedings:  Hammond  v.  Keachie, 
17  P.  R.  565;  Pelton  v.  Harrison,  1892,  I  Q.  B.  118;  65  L.  T.  845. 

In  the  following  cases  a  set-off  of  costs  in  the  same  action  was 
allowed  without  regard  to  the  solicitor's  lien  Pringle  v.  Oloag,  10  Ch. 
D.  676;  40  L.  T.  512;  Cameron  v.  Campbell,  12  U.  C.  Q.  B.  159;  1 
P.  R.  170;  Young  v.  Hobson,  8  P.  R.  253;  Maxwell  v.  Maxtcell,  7  P.  R. 
63;  Rawlings  v.  Smith,,  7  Sc.  231. 

Where  judgment  is  given  for  the  plaintiff  on  his  claim  with  costs, 
and  for  the  defendant  on  his  counter-claim  with  costs,  and  directing 
the  amounts  to  be  set  off,  the  plaintiff's"  costs  should  be  taxed  as 
though  he  had  wholly  succeeded  in  the  action,  and  the  defendant's 
costs  should  be  taxed  as  though  he  had  wholly  succeeded  in  the 
action:  Summerfeldt  v.  Johnston,  17  P.  R.  6. 

This  Rule,  however,  does  not  appear  to  authorize  the  Master  or 
Taxing  Officer  to  adjust  the  balance  due  on  cross  claims  for  costs, 
where  one  of  the  cross  claims  is  in  the  nature  of  a  claim  for  contri- 
bution for  costs  paid  by  a  defendant  which  the  plaintiff  was  also 
jointly  liable  to  pay,  but  of  which  he  has  neglected  to  pay  his  share: 
Fouchier  v.  St.  Louis,  13  P.  R.  318. 

A  set-off  of  costs  awarded  but  untaxed  was  refused,  but  an  oppor- 
tunity was  given  to  have  them  taxed,  and  payment  of  the  costs  due 
to  the  other  party  was  delayed  to  enable  a  set-off  to  be  made: 
Re  Crawshay,  45  Ch.  D.  318;,  see  also  Re  Clarke  d  Holmes,  16  P.  R.  95. 

The  Taxing  Officer  should  not  close  the  taxation  of  the  costs  of  the 
action  where  interlocutory  costs  are  to  be  set  off,  unless  the  party 
entitled  to  them  unduly  delays  bringing  in  his  bill:  Cousmeau  v.  Park, 
15  P.  R.  37. 

A  change  of  solicitor  is  immaterial  if  the  costs  are  in  the  same 
proceeding:  Roberts  v.  B>it?e,  8  Ch.  D.  198. 

The  set-off  which  is  authorized  by  this  Rule  may  be  made  irrespec- 
tive of  the  lien  of  the  solicitor  of  either  party:  see  Wright  v.  Calvert, 
34  C.  L.  J.  355;  18  C.  L.  T.  218.  But  the  ultimate  balance  found  due 
by  one  of  the  partners  in  a  partnership  suit  cannot  be  set  off  against 
costs  previously  ordered  to  be  paid  to  him  in  the  action,  to  the  preju- 
dice of  his  solicitor's  lien:  Dawson  v.  Moffatt,  10  P.  R.  336;  nor  can  the 
costs  payable  to  a  beneficiary  out  of  an  estate  be  set  off  against  the 
costs  payable  by  him  to  other  parties,  to  the  prejudice  of  his  solicitor's 
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lien:  Wright  \.  Bell,  16  P.  R.  335;  24  S.  C.  R.  656]  and  see  Hieron  T.  Rule  1165. 

Hobson,  47  L.  J.  Chy.  574;   see,  however,  Brigham  v.  Smith,  17  Gr. 

512;  but  in  this  case  no  question  of  lien  appears  to  have  been  raised. 

In  the  case  of  costs  not  within  this  Rule,  by  reason  of  their  not  being 

in  the  same  action  or  proceeding,   the  solicitor's  lien    may   prevent 

a  set-off:  see  notes  to  Rule  1165. 


.  A  set-off  of  damages  or  costs  between  parties  shall  set-off  of 
not  be  allowed  to  the  prejudice  of  the  solicitor's  lien  for  amfcosts 
costs  in  the  particular  action  in  which  the  set-off  is  sought  :  prejudice 
but  interlocutory  costs  in  the  same  action  awarded  to  the  solicitor's 
adverse  party  may  be  deducted.  Con.  Rule  1205. 


Taken  from  Rule  T.  T.  1856,  52.  j  £  /  -  /f.   Lf"73 

This  Rule  adopts  the  former  Equity  rule,  as  to  which,  see  Pringle 
v.  Oloag,  10  Ch.  D.  76.  /S  "  ** 

The  Eng.,  1883,   R.  989,  is  different,  and  as  follows:— 
"  989.  A  set-off  for  damages  or  costs  between  parties  may  be  allow-          ° 
ed    notwithstanding   the   solicitor's    lien    for   costs   in   the   particular 
cause  or  matter  in  which  the  set-off  is  sought."  /  4       '•    * 

Whether  the  Eng.  R.  extends  to  a  set-off  in  independent  actions 
or  not,  the  Court  has  under  it  a  discretion  to  order  that  such  a  set- 
off,  if  allowed,  shall  be  subject  to  the  solicity's  lien:  see  Edicards 
v.  Hope,  14  Q.  B.  D.  922,  Blakey  v.  Latham,  41  Ch.  D.  518;  Hassell 
v.  Stanley,  1896,  1  Ch.  607. 

At  the  time  when  that  Rule  was  originally  passed  there  was  no 
such  thing  at  law  as  a  "  counter-claim  ";  consequently  the  Rule  was 
then  intended  merely  to  apply  to  the  set-off  of  damages  and  costs 
due  between  the  same  parties  in  -different  actions:  see  per  Tindal, 
C.J.,  in  George  v.  Elston,  1  Sc.  518;  apart  from  this  and  the  preceding 
Rule  the  Court  has  an  inherent  jurisdiction  to  allow  a  set-off. 

The  concluding  clause  in  this  Rule  appears  to  be  already  covered 
by  the  provision  of  Rule  1164.  As  to  what  are  "  interlocutory  costs  ": 
see  Clarke  v.  Crcighton,  14  P.  R.  100;  Re  Clarke,  15  P.  R.  269;  16 
P.  R.  94;  Flett  v.  Way,  14  P.  R.  at  p.  316. 

The  Common  Law  Rule  52,  from  which  this  Rule  is  taken,  was  in 
similar  terms  to  the  English  Rule  63  H.  T.  1853.  The  words 
"  damages  and  costs  "  in  this  Rule  apply  to  dai  zes  and  costs  pay- 
able in  separate  actions;  and  it  is  only  where  r:  aet-off  of  damages 
and  costs  in  separate  actions  is  sought  that  the  lien  of  the  solicitor 
is  to  be  protected:  George  v.  Elston,  1  Sc.  518;  Dunn  v.  West,  10  C.  B. 
420;  Scott  v.  Richebourg,  11  C.  B.  447. 

Under  this  Rule  a  set-off  of  damages  and  costs  between  the  same 
pai-tios  in  different  actions  cannot  be  ordered  to  the  prejudice  of 
the  lien  of  the  solicitor  of  either  of  the  parties:  Turner  v.  Drew,  17 
P.  R.  475;  see  further  as  to  the  application  of  the  Rule,  Little  v. 
Philpotts,  8  Jur.  N.  S.  1175;  Young  v.  Hobson^  8  P.  R.  253;  Re  Harrald, 
48  L.  T.  352;  Barker  v.  Hemming,  5  Q.  B.  D.  609;  Cuthbert  v.  Com- 
mercial Travellers'  Association,  7  P.  R.  255. 

On  the  application  of  defendants  who  had  employed  the  same 
solicitor,  a  set-off  has  been  allowed  of  costs  due  by  the  plaintiff  to 
one  of  the  defendants  as  to  whom  he  had  failed,  against  dam- 
ages and  costs  due  to  the  plaintiff  by  the  other  defendants  as  to 
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Rule  1165.  whom  he  had  succeeded,  without  regard  to  the  plaintiff's  solicitor's 
lien:  Rawlings  v.  Servell,  7  Sc.  231;  Gfeorge  v.  Elston,  1  Sc.  518;  Fortiine 
v.  Hickson,  1  U.  C.  Q.  B.  408;  Scovilte  v.  Nolle,  1  H.  Bl.  23;  Banfc 
of  Upper  Canada  v.  Thomas,  10  Gr.  356;  TPrigrM  y.  Chard,  1  L.  T.  182; 
4  Drew.  702;  but  see  Wilson  v.  SwMzer,  1  Chy.  Ch.  160;  and  this, 
even  though  the  defendants  appeared  by  different  solicitors:  Lees  v. 
Kendall,  3  A.  &  E.  707;  5  N.  &  M.  340;  but  see  Wilson  v.  Switzer,  1 
Chy.  Ch.  160;  in  Flett  v.  TFoj/,  14  P.  B.  312,  a  set-off  under  such 
circumstances,  to  the  prejudice  of  the  solicitor's  lien,  was  refused. 

Claims  for  contribution  cannot  be  allowed  by  the  Master,  or 
Taxing  Officer,  by  way  of  set-off:  see  FoucMer  v.  St.  Louis,  13  P.  R. 
318;  the  application  must  be  made  to  a  Judge:  Ib. 

The  lien  of  the  solicitor  only  holds  as  against  the  opposite  party 
to  the  extent  of  the  costs  between  solicitor  and  client  of  the  cause 
only,  he  cannot  claim  a  general  lien  for  all  costs  due  him:  Stephens 
v.  Weston,  3  B.  &  C.  535;  Watson  v.  Maskell,  1  Bing.  N.  C.  727. 

In  Jennetr  v.  Morris,  11  W.  R.  943,  the  lien  of  the  solicitor  was 
declared  to  be  always  subject  to  the  equities  between  the  parties: 
and  see  Mercer  v.  Graves,  L.  R.  7  Q.  B.  499;  but  this  view  has  not 
always  been  maintained  by  the  Courts:  see  Re  Cleland,  2  L.  R.  Chy. 
808;  Wright  v.  Bell,  supra,  p.  1282-3. 

To  the  ordinary  rule  that  a  set-off  of  damages  and  costs  in  separate 
actions,  will  not  be  allowed  to  the  prejudice  of  the  solicitor's  lien; 
costs  payable  to  a  trustee  out  of  the  trust  estate  form  an  exception; 
and  when  costs  are  ordered  to  be  paid  out  of  a  trust  fund,  the  lien 
of  the  solicitor  of  the  person  entitled  to  receive  the  costs  will  not  be 
allowed  to  interfere  with  the  set-off,  against  the  costs  so  payable,  of 
any  moneys  payable  by  the  client  to  the  trust  estate,  though  the 
latter  may  be  payable  under  a  judgment  recovered  in  a  separate 
action:  Re  Harrald,  51  L.  T.  441. 

Whether,  for  the  purposes  of  this  Rule,  a  claim  and  counter-claim 
are  to  be  treated  as  separate  actions  is  not  very  clear.  In  Brown  v. 
Nelson,  11  P.  R.  121,  where  the  claim  and  counter-claim  arose  out  of 
the  same  transaction,  the  set-off  was  allowed  without  providing  for 
the  solicitor's  lien,  see  also  Westacott  v.  Sevan,  1891,  1  Q.  B.  774;  but 
in  Canadian  Pacific  Ry.  Go.  v.  Grant,  11  P.  R.  208,  the  claim  and 
counter-claim,  though  arising  out  of  the  same  transaction,  were  held 
to  be  separate  actions,  and  a  set-off,  to  the  prejudice  of  the  solicitor's 
lien,  was  refused.  In  Flett  v.  Way,  29  C.  L.  J.  192,  a  set-off  of 
damages  was  allowed;  but  not  a  set-off  of  costs:  S.  C.,  14  P.  R.  312; 
and  see  Westacott  v.  Bevan,  1891,  1  Q.  B.  774. 

In  the  following  cases  a  set-off  of  costs  payable  in  separate  actions 
to  the  prejudice  of  the  solicitor's  lien  was  refused:  Webb  v.  McArthur. 
4  Chy.  Ch.  63;  Edwards  v.  Hope,  14  Q.  B.  D.  922;  53  L.  T.  69; 
Outhbert  v.  Commercial  Travellers'  Assocn.,  7  P.  R.  255;  and  see  Jffoss- 
v.  McLa-y,  7  P.  R.  97;  Wardell  v.  Trenouth,  8  P.  R.  142;  Barker  v. 
Hemming,  5  Q.  B.  D.  609;  Blakey  v.  Latham,  41  Ch.  D.  518. 

The  solicitor's  lien  attaches  to  money  received  by  the  plaintiff  by 
way  of  compromise  where  such  money  is  in  substance  the  fruit  of 
the  action,  and  a  solicitor  having  notice  of  the  lien  who  procures  the 
money  to  be  paid  to  the  plaintiff,  becomes  personally  liable  to  satisfy 
the  lien:  Ross  v.  Buxton,  42  Ch.  D.  190. 

A  set-off  of  judgments  was  allowed,  notwithstanding  an  assignment 
of  one  of  the  judgments  for  the  benefit  of  creditors:  Moody  v.  Can. 
Bank  of  Commerce,  14  P.  R.  258,  and  see  R.  S.  O.  c.  147,  s.  26. 
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1166.  Costs  may  be  taxed  on  an  award,  although  the  Rules 
time  for  appealing  from  or  moving  against  the  award  has  J"| 
not  elapsed.     Con.  Rule  1206.  be  taxed y 

on  an 

Arbitrators  who  have  power  under  a  statute  to  award  costs,  can-^^i 
not,  unless  expressly  authorized  so  to  do,  award  them  "  as  betweentime  for 
solicitor   and   client ":   Re  Beaty   &    Toronto,    13   P.    R.   316;   neithermoving 
could  they  do  so  on  a  reference  at  Law,  but  it  was  otherwise  jnnotelaPsed 
Equity:  see  Mordul  v.  Palmer,  L.  R.  G  Chy.  22,  per  Mellish,  L.J.,  and 
Andrews  v.  Barnes,  58  L.  T.,  per  Fry,  L.J.,  at  p.  759.     This  excess  of 
jurisdiction   may   be   objected    to   on   taxation,    when    the    objection 
appears  in  the  face  of  the  award:  Re  Beaty  &  Toronto,  supra. 

The  arbitrators  should  state  the  scale  on  which  the  costs  awarded 
are  to  be  taxed:  see  Re  Preston,  16  P.  R.  318. 

As  to  the  costs  of  arbitration  generally:  see  R.  S.  O.  c.  62,  ss.  18, 
et  seq. 

1167.  All  bills  of  costs  or  disbursements  in  actions  for  Revision 
the  administration  or  partition,  or  for  the  foreclosure,  re-  costs. 
demption  or  sale  of  mortgaged  premises,  and  all  bills  in 
other  actions  where  the  amount  is  to  be  paid  out  of  an 
estate  or  out  of  a  fund  in  Court,  or  in  which  any  infant, 
lunatic  or  person  of  unsound  mind  is  interested  (or  which  is 

to  be  paid  out  of  any  estate  in  which  any  infant,  lunatic  or 
person  of  unsound  mind  is  interested),  shall  be  revised  by 
one  of  the  Taxing  Officers  at  Toronto,  before  the  amount 
thereof  is  inserted  in  any  certificate,  report,  judgment,  or 
order.  Con.  Rule  1207.' 

Revision  of  costs  payable  out  of  "  a  fund  in  Court "  is  not  confined 
to  cases  where  the  Court  has  judicial  control  over,  or  has  to  exercise 
some  judicial  function  in  regard  to  the  fund.  The  expression  "  a 
fund  in  Court "  has  no  technical  signification  which  makes  it  mean 
anything  different  from  "a  sum  of  money  in  Court":  Cousinea-u,  v. 
London  Fire  Ins.  Co.,  13  P.  R.  42. 

The  Court  will  not  permit  costs  occasioned  by  improper  litigation, 
or  negligent  conduct  of  proceedings,  to  be  paid  out  of  an  estate  under 
its  care;  and  the  amount  of  costs  allowed  between  solicitor  and 
client  is  not  conclusive  as  to  the  amount  which  will  be  allowed  out 
of  an  estate:  Brown  v.  Burdett,  40  Ch.  D.  152. 

1168.  In  any  such  case  no  sum  is  to  be  inserted  in  the  NO  sum  to 

<•          -r         i    -» r  i  rr>  11  "e  inserted 

report  of  a  Local  Master  or   other  officer  as  taxed  and  for  costs  in 
allowed  for  costs,  until  such  revision  by  a  Taxing  Officer;  tfipairterUn 
but  in  case  of  urgency  a  writ  of  execution  may  be  issued  revision- 
to  levy  debt  or  costs,  or  both,  upon  the  order  of  a  Judge, 
subject  to  the  future  revision  by  the  Taxing  Officer.    Con. 
Rule  1210. 

See  Chy.  O.  313. 
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Roles 
1169-1171. 

But  in 
cases  of 
urgency 
execution 
may  issue. 

Judgment 
and  exe- 
cution 
pending 
revision. 


Review  of 
taxation. 


Appeal 
from  tax- 
ation by 
local  offi- 
cers, how 
brought. 


Pending  a  revision,  judgment  may  be  entered 
and  execution  issued,  unless  the  Court  or  a  Judge  other- 

*  ~ 

wise  orders;  and  in  case  of  an  execution  being  so  issued,  if 
the  amount  taxed  is  reduced  on  revision,  the  party  entitled 
to  the  costs  shall  forthwith  give  notice  of  the  reduction  and 
of  the  amount  thereof  to  the  Sheriff  or  other  officer  in 
whose  hands  the  execution  had  been  placed;  and  the 
amount  struck  off  on  the  revision  shall  be  deducted  from 
the  amount  indorsed  on  the  execution.  Con.  Rule  1211. 

Not  taken  from  any  English  Rule.  Adapted  from  J.  A.  Rule 
439  (d). 

See  Rule  1168. 

117O.  A  Local  Master  or  other  local  officer  shall  forth- 
with, after  taxing  any  such  bill  of  costs,  transmit  the  same 
by  mail  to  Toronto,  addressed  to  the  proper  Taxing  Officer, 
and  he  shall  allow  in  the  bill  the  postage  for  the  trans- 
mission and  return  of  the  bill,  and  shall  prepay  the  same; 
and  shall  allow  in  the  bill  the  sum  of  one  dollar  as  a  fee 
for  the  revision  of  the  bill  by  the  Taxing  Officer  at  To- 
ronto ;  and  a  law  stamp  for  that  sum,  with  postage  stamps 
for  the  postage,  shall  be  paid  at  the  time  of  taxation  by  the 
party  procuring  the  bill  to  be  taxed;  and  the  Local  Master 
or  other  officer  shall  transmit  with  the  bill  to  the  Taxing- 
Officer  at  Toronto  the  law  stamp,  and  the  necessary  stamps 
for  postage  on  the  return  of  the  bill.  Con.  Rule  1208. 

Taken  from  Chy.  O.  311. 

A  revision  of  taxation  is  now  necessary  to  be  had  only  in  the  class 
of  actions  mentioned  in  Rule  1167. 

A  review  of  taxation  may  now  be  had  as  provided  by  Rules  1182- 
1183;  and  an  appeal  therefrom  to  a  Judge,  as  provided  by  Rules  773, 
774.  Notwithstanding  Rule  774  it  was  held  by  Boyd,  C.,  that  an 
appeal  from  a  taxation  by  a  Local  Officer,  would  not  lie  direct  to  a 
Judge,  but  that  the  bill  must  be  revised  by  one  of  the  Taxing  Officers 
in  Toronto,  from  whom  alone  an  appeal  to  a  Judge  will  be  entertain- 
ed: Crowe  v.  Steeper,  2  C.  L.  T.  83;  but  in  Grant  \.  Grant,  10  P.  R. 
40;  Wilson,  C.J.  (see  p.  44),  appears  to  have  been  of  opinion  that  an 
appeal  lay  direct  from  a  Local  Taxing  Officer  to  a  Judge.  These 
consolidated  Rules,  at  all  events,  provide  only  for  an  appeal  to  a 
Judge,  and  appear  to  supply  no  machinery  for  carrying  a  taxation 
from  a  Local  Officer  before  either  of  the  Taxing  Officers  in  Toronto, 
except  in  the  cases  mentioned  in  Rule  1167,  the  former  Rule  (1881) 
439  ft,  which  allowed  a  revision  in  any  case  at  the  option  of  any  of 
the  parties  not  having  been  re-enacted. 


?axL°f         11*71  •  The  Taxing  Officer  at  Toronto,  upon  receiving 
officer  on  the  bill  of  costs  shall  examine  the  same,  and  mark  in  the 

receipt  of 
bill  for 
revision. 


margin  such  sums  as  appear  to  him  to  have  been  improperly 
allowed,  or  to  be  questionable;  and  he  shall  revise  the 
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taxation  either  ex  parte  or  upon  notice  to  the  Toronto  Rliles 
agent  of  the  solicitor  whose  bill  is  in  question,  as  he  may  ' 
see  fit;  but  he  shall  notify  such  agent  (if  any)  in  all  cases 
where  the  taxation  is  not  clearly  erroneous,  or  where  the 
amount  in  question  is  so  large  as  in  the  judgment  of  the 
Taxing  Officer  to  make  such  notification  proper.  The 
notification  may  be  by  appointment  mailed  to  the  address 
of  the  agent  (if  any).  If  upon  the  revision  the  sums  dis- 
allowed amount  to  one-twentieth  of  the  amount  allowed 
upon  taxation,  the  Taxing  Officer  shall  add  to  the  amount 
taxed  off  the  amount  of  postages,  and  the  sum  of  one  dol- 
lar aforesaid,  and  shall  thereupon  re-transmit  the  bill  so 
revised  to  the  Local  Master  or  other  officer.  Con.  Rule 
1209. 

Taken  from  Chy.  O.  312. 

The  Taxing  Officer,  on  revision,  may  restore  items  improperly  dis-  Pow_ers  of 
allowed  by  a  Local  Master;  as  well  as  strike  out,  or  reduce,   any  officer^on 
which  may  have  been  improperly  allowed,  even  though  in  the  dis- revision, 
cretion  of  the  local  officer:  Keim  \.  Yeagley,  6  P.  R.  60;  Re  Robertson, 
Robertson  v.  Robertson,  24  Gr.  555. 

But  the  Taxing  Officer  cannot  receive  evidence  to  shew  that  costs 
are  payable  otherwise  than  the  order  awarding  them,  construed 
by  the  ordinary  rules  of  construction,  directs:  Keim  v.  Jeagley,  6  P. 
II.  GO;  and  see  Edwards  v.  Pearson,  3  C.  L.  T.  504. 

1172.  Mileage  shall  not  be  taxed  or  allowed  for  the  ser-  Mileage 

P  , .  ..n  ™  j       not  allow- 

vice  of  any  writ,  paper  or  proceeding,  without  an  affida-  ed  on  ser- 
vit  stating  the  sum  actually  disbursed  and  paid  for  such 
mileage,  and  the  name  of  the  person  to  whom  such  pay- 
ment  has  been  made ;  and,  except  in  cases  provided  for  in  sheriff. 
Eule  148,  fees  shall  not  be  allowed  for  the  mileage  or  ser- 
vice of  writs  of  summons  unless  served,  and  sworn  to  have 
been  served,  by  the  Sheriff,  his  deputy  or  bailiff,  being  a 
literate  person  (or  by  a  Coroner  when  the  Sheriff  is  a  party 
to  the  action),  nor  unless  a  return  of  the  Sheriff  or  Coro- 
ner (as  the  case  may  be)  is  indorsed  thereon.     Con.  Rule 
1212. 
Adopted  from  R.  S.  O.  1877,  c.  50,  s.  335;  Rule  T.  T.  185G,  160. 

It  would  seem  that  the  rules  in  regard  to  the  allowance  of  costs  of 
service  of  writs  of  summons  apply  to  the  costs  of  serving  subprenas: 
Carty  v.  City  of  London,  13  P.  R.  285. 

1173. — (1)  An  affidavit  of  disbursements  shall  be  made  Affidavit  of 
by  the  solicitor  in  the  cause  or  matter  or  some  clerk  having  mentsTo" 
the  management  thereof,  or  by  the  client.  Roiicitor.or 
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Rule  1173.       (2)  The  affidavit  shall  set  forth  the  sums  paid  to  counsel, 
havfigrk     naming  them,  and  for  what  service,  the  names  of  wit- 
manage-     nesses,  their  places  of  abode,  the  places  at  which  they  were 
cause,°or    subpoenaed,  and  the  distance  which  each  such  witness  was 
mt  necessarily  obliged  to  travel  in  order  to  attend  the  trial,  and 
Form  of.    the  sums  paid  to  them,  and  shall  state  that  all  such  wit- 
nesses were  necessary  and  material  for  the  client  in  the 
cause,  or  matter,  that  they  did  attend,  and  that  they  did 
not  attend  as  witnesses  in  any  other  cause  (or  otherwise,  as 
the  case  may  be),  and  the  number  of  days  which  each  wit- 
ness was  necessarily  absent  from  home  in  order  to  attend 
such  trial.     If  a  solicitor  attends  as  a  witness,  it  shall  be 
stated  whether  or  not  he  attended  at  the  place  of  trial  as 
solicitor  or  witness  in  any  other  cause,  and  whether  or  not 
he  had  any  other  business  there.-    The  day  on  which  the 
trial  took  place  shall  be  stated.     Con.  Kule  1213,  part. 

Adopted  from  Rule  T.  T.  (1856)  165. 

Costs  of  Where  a  witness  is  rejected  at  Nisi  Prius,  and  the  ruling  of  the 

witness  re-  Judge  is  acquiesced  in  by  the  parties,  and  upheld  by  the  Court,  the 

allowed!       exPenses  of  his  attendance  are  not  allowed  on  taxation  as  between 

party  and  party:  Galloway  v.  Keyworth,  15  C.  B.  228.     So,  where  a 

witness  is  rejected  by  an  arbitrator,  whether  upon  a  sufficient,  or  an 

insufficient  ground:  Ib.    And  where  witnesses  were  subpoenaed  by  the 

Witness       plaintiff  to  attend   at   a  trial  which  was  postponed  in  consequence 

fees  for  at-  of  the  defendant's  default,   and  the  defendant  was  ordered  to  pay 

how  a?-06'    tne  costs  of  tne  day,  and  at  a  subsequent  trial  the  witnesses  in  ques- 

lowed.          tion  were  examined  and  their  evidence  proved  to  be  immaterial,  the 

costs  of  their  attendance  at  the  abortive  trial  were   disallowed   as 

against  the  defendant:  Christopher  v.  Noxon,  10  P.  R.  149.     The  costs 

of  a  commission  to  take  evidence  abroad,  when  the  evidence  so  taken 

is  not  actually  used  at  the  trial  may  be  disallowed:  Dominion  Co  v. 

Stinson,  9  P.  R.  177;  but  the  fact  of  its  not  being  used,  is  not  alone 

a   sufficient   ground   for  disallowing   the   costs:    Rondot  v.   Monetary 

Times,  18  P.  R.  141. 

When  a  cause  at  the  Assizes  is  over  at  three  o'clock  in  the  after- 
noon, witnesses  may  reasonably  be  allowed  the  following  day  for 
their  return  home,  though  their  place  of  residence  be  distant  only 
about  fifty  miles,  and  accessible  by  trains  on  the  same  evening: 
Fryer  v.  Sturt,  16  C.  B.  218.  It  is  not  a  general  rule  that  parties,  if 
witnesses,  are  to  have  an  allowance  for  their  attendance:  Dou'dell  v. 
Australian  Royal  Mail  Steam  Navigation  Company,  3  El.  &  Bl.  902. 

Witness  fees  may  be  paid  by  setting  off,  with  the  consent  of  the 
witness,  the  sum  payable  against  a  sum  due  to  the  party  subpo3naiug 
the  witness,  and  an  affidavit  of  disbursements  describing  such  a 
transaction  as  a  payment  of  the  witness  fees  was  held  to  be  true: 
Re  Solicitor,  9  C.  L.  T.  35. 

Witnesses  are  not,  in  general,  allowed  for  attendance  before  the 
day  appointed  for  the  opening  of  the  Court:  see  Harvey  v.  Divers,  16 
C.  B.  497.  But  when  a  material  witness  is  going  abroad,  but  is 
detained  on  subpama,  his  subsistence  for  the  whole  time  he  is  de- 
tained may  be  allowed:  Potter  v.  Rankin,  L.  R.  5  C.  P.  518;  and  the 
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necessary  expenses  of  procuring  the  attendance  of  a  witness  residing  Rule  1174. 
out  of  the  jurisdiction  may  be  allowed:  Ball  v.  Crompton  Corset  Go., 
11  P.  R.  256. 

Under  the  English  Rule  1002  (9),  which  authorizes  the  allowance 
of  such  just  and  reasonable  charges  and  expenses  as  appear  to 
have  been  properly  incurred  in  procuring  evidence,  the  expense  of 
surveys  by  surveyors  to  qualify  themselves  to  give  evidence  was 
allowed:  Mackley  v.  Chillmgworth,  2  C.  P.  D.  273;  and  see  In  r« 
Laffltte,  L.  R.  20  Eq.  650;  but  there  is  no  corresponding  provision 
in  Ontario.  In  McQannon  v.  Clarke,  9  P.  R.  555,  it  was  held  that  sur- 
veys and  plans  made  to  enable  witnesses  to  give  evidence,  are  not 
taxable  between  party  and  party;  and  costs  of  a  preliminary  exam- 
ination of  accounts  by  an  accountant  to  qualify  himself  to  give  evi- 
dence were  disallowed  between  party  and  party:  Nolan  v.  Coleman, 
L.  R.  8  Q.  B.  84.  See  also  Rule  1174,  1177,  and  notes. 

The  costs  of  sending  a  special  commissioner  abroad  to  take  evid- 
ence in  a  case  of  a  complicated  and  important  character  were  allow- 
ed: Tgh'sias  v.  Royal  Exchange  Assurance  Corporation,  L.  R.  5  C. 
P.  141. 

A  counsel  fee  to  counsel  in  British  Columbia  for  attending  at  an 
examination  of  witnesses  was  held  to  be  taxable  between  party  and 
party:  Logan  v.  Kirk,  14  P.  R.  130. 

The  Taxing  Officer  may  examine  into  the  truth  of  affidavits  of 
increase:  Boulton  v.  Switzer,  1  C.  L.  Cham.  83.  The  omission  of  the 
Christian  name  of  a  witness  in  the  affidavit  is  immaterial:  Ham  v. 
Lasher,  24  U.  C.  Q.  B.  357.  All  witnesses  should  be  paid  before 
taxation,  and  only  the  sums  actually  paid  are  taxable:  Ib.  Mileage 
for  serving  subpoenas  is  not  to  be  allowed  unless  the  service  is  effected 
by  the  Sheriff  or  his  officer:  Rule  1172;  McLean  v.  Evans,  3  P.  R.  154; 
Carty  v.  London,  13  P.  R.  285.  Where  witnesses  are  subpoenaed  and 
paid  by  both  parties,  the  successful  party  is  entitled  to  recover  the 
costs  of  such  witnesses  from  the  other  party:  Ib.  The  costs  of  a 
witness  called  to  prove  facts  admitted  by  the  defendant  in  his  exam- 
ination for  discovery  may  be  allowed:  Alexander  v.  Gloucester,  11 
P.  R.  157;  and  see  Rondot  v.  Monetary  Times,  18  P.  R.  141. 

Where  it  is  discovered  that  fees  have  been  allowed  on  n.  false 
affidavit,  and  nothing  had  been  paid,  on  motion  to  the  Court  they 
may  be  disallowed;  but  there  is  no  jurisdiction  in  Chambers  to  enter- 
tain such  an  application:  Harding  v.  Knust,  15  P.  R.  80,  and  Homick 
v.  Romney,  11  C.  L.  T.  329.  In  the  latter  case  counsel  fees  not  paid 
at  the  time  of  the  making  of  the  affidavit,  which  stated  that  they 
had  been  paid,  were  disallowed,  though  paid  before  the  taxation 
was  closed. 

1 1'74.  The  necessity  for  maps  or  plans  used  at  the  trial,  Maps  and 
the  sum  paid  for  them,  and  that  they  were  prepared  or  p 
procured  with  a  view  to  the  trial  of  the  cause,  shall  be 
shewn  by  an  affidavit  of  disbursements.     Con.  Rule  1213, 
part. 

The  costs  of  plans  and  models,  etc.,  useful  to  aid  the  Court  and 
jury  in  coming  to  a  right  conclusion  may  be  allowed:  Pilgrim,  v. 
Southampton  &  Dorchester  C.  W.  Co.,  8  C.  B.  25;  Bailey  v.  Kynoch,  L. 
R.  20  Eq.  632;  McGannon  v.  Clarke,  9  P.  R.  555.  See  note  to  Rule 
1173,  supra. 
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Rule  UTS.      1175.  Where  costs  [are]  to  be  paid  or  borne  by  another 

Between18  party,  no  costs  are  to  be  allowed  which  do  not  appear  to 

party. and  tne '^xing Officer  to  have  been  necessary  or  proper  for  the 

attainment  of  justice  or  defending  the  rights  of  the  party. 

Con.  Kule  1214. 

See  Eng.  (1883)  R.  1002  (29);  and  see  J.  A.  Rule  442. 

As  to  the  general  rule  that  the  costs  taxable  between  party  and 
party  are  only  those  necessary  to  enable  the  party  to  conduct  the 
litigation:  see  Smith  v.  Buller,  L.  R.  19  Eq.  473. 

Where,  under  an  order  directing  an  account  of  what  was  due  to  a 
party  in  respect  of  costs  of  proceedings  taken  to  enforce  a  judgment 
in  the  Exchequer  Division,  the  Taxing  Master  disallowed  the  costs 
of  certain  abortive  garnishee  summonses,  it  was  held  that  the 
Master  was  not  precluded  by  the  form  of  order  from  disallowing  any 
costs  he  thought  proper,  and  that,  under  this  Rule,  he  was  bound  to 
do  so:  Simmons  v.  Stiorer,  14  Ch.  D.  154. 

So  a  clause  in  an  order  for  a  commission  directing  that  costs  of 
the  order,  commission  and  depositions  to  be  taken  thereunder,  should 
be  costs  in  the  cause,  was  held  not  to  preclude  the  Taxing  Officer 
from  disallowing  the  costs  where  the  evidence  has  not  been  used: 
Dominion,  etc.  v.  Stm^son^  9  P.  R.  177;  see  Delaroque  v.  Oxenholme  & 
Co.,  W.  N.  1883,  227;  Re  McMillan,  8  C.  L.  J.  285.  Charges  not 
strictly  under  the  tariff  of  costs,  but  for  work  done  which  saves  the 
greater  expense  of  proceeding  in  the  regular  way,  may  be  allowed 
whether  done  between  the  solicitors,  or  by  one  party  alone: 
Torrance  v.  Torrance,  18  C.  L.  J.  223;  2  C.  L.  T.  311;  9  P.  R.  271. 

Costs  of  unnecessary  proceedings  by  writ  for  administration,  in- 
stead of  proceeding  by  motion,  are  not  taxable,  even  between 
solicitor  and  client:  Re  Allenoy,  14  P.  R.  235.  Where  a  solicitor  is 
consulted  it  is  an  important  part  of  his  duty  to  advise  the  adoption 
of  a  comparatively  cheap  remedy,  in  preference  to  one  far  more 
costly,  and  not  more  efficacious:  76.,  per  Hagarty,  C.J.O. 

Copies  of  pleadings  where  necessary  for  an  interlocutory  motion 
will  be  allowed:  Warner  v.  Mosses,  W.  N.  1881,  135;  45  L.  T.  359; 
17  C.  L.  J.  479;  17  Ch.  D.  72. 

Where  by  an  order  allowing  the  plaintiff  to  make  an  amendment 
the  costs  were  made  costs  in  the  cause,  it  was  held  that  the  Taxing 
Officer  had  no  discretion  under  this  Rule  to  disallow  these  costs  in 
taxing  the  plaintiff's  costs  of  the  cause:  Edwards  v.  Pearson,  20  C.  L. 
J.  93;  3  C.  L.  T.  504. 

In  Christopher  v.  Noxon,  10  P.  R.  149,  a  trial  was  postponed  owing 
to  defendant  not  having  obeyed  an  order  to  produce,  defendant  to 
pay  the  costs  rendered  nugatory  by  the  postponement.  The  plaintiff 
subpoenaed  seventeen  witnesses,  who  were  examined  at  the  ad- 
journed trial  upon  matters  which  the  Judge  held  could  not  be  inter- 
fered with  by  the  Court.  It  was  held  that  the  Taxing  Officer  in 
refusing  the  plaintiff  the  costs  of  these  witnesses  did  not  erroneously 
exercise  the  discretion  given  him  by  this  Rule. 

See  also  Ooodfellow  v.  Shuttleworth,  3  C.  L.  T.  105;  Trotter  v.  Mao- 
lean,  13  Ch.  D.  574;  Carlisle  v.  Roblin,  16  P.  R.  328. 

Where  solicitor  and  client  costs  are  to  be  paid  between  party  and 
party,  the  proper  form  of  order  is  to  direct  the  costs  to  be  taxed 
"  as  between  solicitor  and  client,"  but  in  such  a  case  where  the 


TAXATION   OF   COSTS.  1291 

costs  are  ordered  to  be  taxed  "  between  solicitor  and  client  "  no  Rule  1176. 
greater  costs  can  be  taxed:  Heaslip  v.  Heaslip,  14  P.  R.  165.  A 
retaining  fee  agreed  to  be  paid  by  a  party  cannot  be  allowed  on  a 
taxation  "as  between  solicitor  and  client":  McKee  v.  Hamlin,  16 
P.  R.  207.  As  to  retainer  between  solicitor  and  client  see  infra, 
p.  1293. 


1176.—  (1)  Between  party  and  party  the  Taxing  Of- 

ficer  shall  not  allow  the  costs  of  proceedings:  proceed- 

ings not  to 

(a)  Unnecessarily  taken; 

(&)  Not  calculated  to  advance    the    interests    of  the 
party  on  whose  behalf  the  same  were  taken; 

(c)  Incurred    through    over-caution,    negligence    or 
mistake  ; 

unless  he  is  of  opinion  that  such  proceedings  were  taken 
by  the  solicitor  because,  in  his  judgment,  reasonably  ex- 
ercised, they  were  conducive  to  the  interests  of  his  client. 

(2)  Between  solicitor  and  client  the  Taxing  Ofticer  may  Exception 
allow  the  costs  of  proceedings  taken  as  mentioned  in  the  t 
above  clauses  (a)  and  (c)  of  this  Rule,  where  he  is  of  the 
opinion  that  such  proceedings  were  taken  by  the  solicitor  U," 
because,  in  his  judgment,  reasonably  exercised,  they  were  when  'costs 
conducive  to  the  interests  of  his  client,  and  may  allow  the  "uent's 
costs  of  proceedings    taken    as    mentioned    in  clause  (fe)  Ift^/no- 
where  the  same  were  taken  by  the  desire  of  the  client  after  pr^.*^? 
being  informed  by  his  solicitor  that  the  same  were  un-  unneces- 
necessary  and  not  calculated  to  advance  the  interests  of  8t 
the  client.     Con.  Rule  1215. 

Adopted  from  Chy.  O.  306. 

See  also  Rute»  113G,  1154,  1155,  which  also  relate  to  the  disallow- 
ance of  costs  of  unnecessary  proceedings. 

The  costs  of  unnecessary  affidavits,  going  into  the  merits,  filed  on 
a  motion  for  leave  to  appeal  from  a  Master's  report:  Nash  v.  Glover, 
6  P.  R.  267;  and  on  a  motion  to  vacate  a  decree:  Redford  v.  Todd,  6 
P.  R.  154,  and  on  production  of  documents:  Baldwin  v.  Quinn,  16 
P.  R.  248.  were  disallowed.  Costs  rendered  unnecessary  by  the  slip 
of  the  solicitor  cannot  be  recovered,  even  by  the  solicitor  from  his 
client:  Re  Masscy,  76  L.  T.  Jour.  361;  and  see  Re  Allcnly,  13  P.  R. 
403;  Baldicin  v.  Quinn,  supra. 

When  a  solicitor  is  consulted  it  is  an  important  part  of  his  duty  to 
advise  the  adoption  of  a  comparatively  cheap  remedy,  in  preference 
to  one  far  more  costly,  and  not  more  efficacious:  per  Hagarty,  C.J., 
in  Re  Allenby  &  Weir,  14  P.  R.  235. 

The  Court  does  not  allow  oxit  of  an  estate  costs  of  proceedings 
which  were  of  no  benefit  to  it.  See  note  supra,  pp.  1110,  1111,  and  Re 
Ormston,  58  L.  T.  74;  59  L.  T.  594;  36  W.  R.  216;  Re  Allenby  d  Weir, 
14  P.  R.  227. 
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Rule  1177.  Where,  in  an  administration  suit,  the  plaintiffs,  who  were  next  of 
kin,  had  incurred  the  expense  of  several  journeys  to  examine  the 
books  of  the  estate  and  make  inquiries,  etc.;  and  also  of  other  pro- 
ceedings in  the  Master's  office,  without  the  consent  of  the  creditors 
who  were  alone  beneficially  interested,  and  after  they  knew  that  the 
estate  was  insolvent,  such  costs  were  disallowed:  Re  Robertson, 
Robertson  v.  Robertson,  24  Gr.  555. 

An  objection  that  a  person  examined  for  discovery  was  not  liabl 
to  be  so  examined,  is  not  open  on  taxation:  Logan  \.  KMc,  14  P.  R. 
130. 

The  costs  of  preparing  and  tendering  a  conveyance  before  suit  are 
not  taxable  as  costs  in  a  cause  subsequently  brought:  Pringle  v. 
McDonald,  7  P  R.  152. 

In  some  cases  it  may  be  necessary  to  have  a  direction  in  the 
judgment,  in  regard  to  costs  incurred  in  consequence  of  an  un- 
reasonable course  pursued  by  the  other  party,  to  enable  the  Taxing 
Officer  to  allow  such  costs:  Garrard1  v.  Edge,  44  Ch.  D.  224;  G2  L. 
T.  510. 

The  amount  allowed  between  solicitor  and  client  is  not  conclusive 
as  to  the  amount  to  be  allowed  out  of  the  estate:  Brown  v.  Burdett, 
37  Ch.  D.  207;  40  Ch.  D.  214. 


Costs 
taxable 
between 
solicitor 
and  client 
not  neces- 
sarily 
taxable 
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estate. 


certain 


party  to 
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solicitor611 
and  client. 


Notwithstanding  this  Rule,  charges,  and  allowances,  which  might 
very  properly  be  allowed  on  a  taxation  between  solicitor  and  client, 
when  the  costs  come  out  of  the  plaintiff's  fund,  or  one  in  which  he 
is  interested,  may  nevertheless  be  disallowed  out  of  a  fund  in  which 
he  has  no  interest:  Re  Robertson,  supra;  Ford  v.  Mason,  16  P.  R.  25. 

The  mere  non-communication  by  a  solicitor  to  his  client  of  an 
offer  of  settlement  does  not  prove  that  proceedings  after  the  offer 
were  unnecessary,  so  that  the  costs  of  them  should  be  disallowed 
under  this  Rule,  unless  the  offer  was  an  advantageous  one,  the  accept- 
ance of  which  the  solicitor  ought  to  have  advised,  and  it  can  be 
fairly  inferred  that  he  did  not  do  so  merely  to  put  further  costs  into 
his  pocket,  without  regard  to  the  interest  of  his  client:  Re  O'Donohoe, 
12  P.  R.  612. 

Actions  by  two  plaintiffs  by  the  same  solicitor  against  the  same 
defendants,  though  supported  mainly  by  the  same  evidence,  are  upon 
taxation  of  plaintiff's  costs  to  be  taxed  as  two  actions  (in  the  absence 
of  special  order  as  to  the  conduct  of  the  actions),  except  as  regards 
attendances  or  other  matters  which  were  or  ought  to  have  been  done 
at  the  same  time  in  both  cases:  Re  Metropolitan.  Coal  Consumers? 
Assoc.,  Guestfs  Case,  45  Ch.  D.  606;  Baldwin  v.  Quinn^  16  P.  R.  248. 

See  Latour  v.  Smith,  in  note  to  Rule  1154. 

11TT.  Where  costs  are  to  be  taxed  between  party  and 
party,  the  Taxing  Officer  may  allow  the  like  costs  as  are 
taxable  where  costs  are  directed  to  be  taxed  as  between 
solicitor  and  client,  in  respect  of  the  following  matters: 

1.  Advising  with  counsel  on  the  pleadings,  evidence, 

and  other  proceedings; 

2.  Procuring  counsel  to  settle  such  pleadings   and 

petitions  as  may  appear  to  have  been  proper  to 
be  settled  by  counsel; 
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3.  Procuring  and  attending  consultations  of  counsel; 

4.  The  amendment  of  pleadings; 

5.  On  proceedings  in  the  Master's  Office; 

6.  Supplying  counsel  with  copies  of,  or  extracts  from, 

necessary  documents.     Con.  Rule  1216. 

Taken  from  Chy.  O.  307. 

This  Rule  is  not  so  full  as  either  the  Eng.  Chy.  Order  on  which  it 
is  founded  (see  Morgan,  548-550),  or  the  present  Eng.  R.  (1883) 
1002  (27).  In  consequence  of  the  omission  of  some  such  expression 
as  "  procuring  evidence,"  which  is  to  be  found  in  the  Eng.  O.  and 
Rule,  no  sum  can  be  allowed  between  party  and  party  for  payment 
to  a  scientific  witness  to  get  up  a  case:  see  McGantion  v.  Clarke,  9  P. 
R.  555.  A  reasonable  sum  is  taxable  in  England:  see  Smith  v.  Buller, 
L.  R.  19  Eq.  473;  Churton  v.  Frewen,  15  W.  R.  559;  Mackley  v. 
CMUingtrorth,  2  C.  P.  D.  273;  WincCham  v.  Bainton,  21  Q.  B.  D.  199. 

Charges  for  procuring  copies  of  opinions  of  Judges  in  another 
action,  which  were  of  assistance  to  counsel  were  disallowed:  Plait  v. 
O.  T.  Ry.  Co.,  12  P.  R.  273. 

A  retaining  fee  actually  paid  by  a  client  was  held  to  be  taxable 
between  solicitor  and  client:  Re  Fraser,  13  P.  R.  409;  Ford  v. 
Mason,  16  P.  R.  25;  but  a  retaining  fee  agreed  to  be  paid  but  not 
actually  paid,  cannot  be  taxed  "as  between  solicitor  and  client": 
McKee  v.  Hamlin,  16  P.  R.  207;  nor  against  the  client:  Ford  v.  Mason, 
ftupra;  nor  can  any  other  bargain  to  pay  more  than  taxable  costs 
be  enforced  against  the  client:  Re  Oeddes,  2  Chy.  Ch.  447.  "  The 
client  may  pay  more  if  he  likes,  and  the  payment  may  not,  under  the 
circumstances,  be  liable  to  be  recalled;  but  if  he  only  promise  to  pay, 
the  promise  is  a  nudum.  foctum,"  per  Mowat,  V.C.:  /&.,  p.  450. 

The  Court  will  not  on  appeal  usually  interfere  with  the  Taxing 
Officer's  discretion  as  to  the  allowance  of  interlocutory  costs,  nor  as 
to  the  amount  allowed  for  counsel  fees:  Smith  v.  Harwood,  17  P. 
R.  36. 


.  Costs  shall  be  allowed  and  taxed  according  to  Tariff  of 
the  table  of  costs  set  forth  in  the  Tariff  A  appended  to  cc    "' 
these  Rules,  and  no  other  fees,  costs  or  charges  than  are    /£  F(\.  ///X 
therein  set  forth  shall  be  allowed  in  respect  of  the  mat- 
ters thereby  provided  for.     Con.  Rule  1217,  amended. 

117D.  The  fees  and  disbursements  payable  in  stamps  or  Tariff  of 
otherwise  upon  proceedings  in  the  High  Court  and  Court  mints.86* 
of  Appeal  and  in  the  County  Court  shall  henceforward  be 
those  enumerated  in  the  Tariff  B  appended  to  these  Rules. 
Con.  Rule  1218,  amended. 

Formerly  there  was  a  Lower  Scale  Tariff  applicable  to  certain 
cases  of  an  equitable  nature;  that  tariff  has  not  been  continued  in 
the  present  consolidation,  for  the  reason  that  the  jurisdiction  of  the 
County  Courts  has  been  extended  so  as  to  enable  them  to  grant 
equitable  relief  in  certain  cases:  see  R.  S.  O.  c.  55,  s.  23  (9,  10,  11, 
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Rules         12,  13,  14),  supra,  1264;  and  if  such  cases  are  now  brought  in  the 

1180-1182.   High  Court,  the  County  Court  Tariff  will  be  applicable  thereto,  in 

like  manner  as  it  is   applicable   to  any   case  of    a   Common   Law 

character  brought  in   the   High   Court  which   might  to   have   been 

brought  in  a  County  Court:  see  Rule  1132. 


NO  fee  for 

seal  when 

impressed 
mentsnot 
requiring 
sealed 


Applica- 
tion of 
former 
practice 


1180.  Where  a  seal  is  under  section  154  (x)  of  The  Judi- 
cature Act,  1895,  impressed  on  any  document  which  before 
the  passing  of  The  Ontario  Judicature  Act,  1881,  did  not 
require  to  be  sealed,  the  fee  of  fifty  cents  mentioned  in 
the  section  1<S3  (y)  of  The  Judicature  Act,  1895,  shall  not  be 
payable  on  such  document.     Con.  Rule  1225. 

Taken  from  J.  A.  Rule  503. 
(x)  Now  sec.  152,  supra,  p.  167. 
(y)  Now  sec.  183,   supra,  p.   178. 

This  Rule  was  passed  to  prevent  the  fee  of  50  cents,  payable  under 
sec.  183  of  the  Act  for  the  seal  of  the  Court,  from  being  payable 
on  ordinary  filings  on  which,  under  sec.  152,  the  seal  is  to  be  im- 
pressed. 

1181.  The  practice  of  any  Court,  whose  jurisdiction  is 
vested  in  the  High  Court  of  Justice  or  Court  of  Appeal, 
relating  to  costs,   and   to  the   allowance  of  the  fees  of 
solicitors,  and  to  the  taxation  of  costs,  existing  prior  to 
The  Ontario  Judicature  Act,  1881,  shall  in  so  far  as  not  in- 
consistent with  The  Judicature  Act,  1895,  and  the  Rules 
of  Court,  remain  in  force  and  be  applicable  to  costs  of  the 
same  or  analogous  proceedings,  and  to  the  allowance  of  the 
fees  of  solicitors  of  the  Supreme  Court  and  the  taxation  of 
costs  in  the  High  Court  of  Justice  and  Court  of  Appeal. 
Con.  Rule  1220. 

This  corresponds  in  substance  with  Eng.  (1883)  R.  1002  (37);  and 
see  J.  A.  Rule  445. 

See  Pringle  v.  Gtoag,  10  Ch.  D.  676. 

Rules  154  and  1G8  of  T.  T.  1856,  and  the  practice  under  them  not 
inconsistent  with  the  Jud.  Act,  are  in  effect  preserved  in  force  by  this 
R-ule,  and  under  such  practice  the  Taxing  Officer  may  allow  what 
is  reasonable  for  procuring  the  attendance  of  foreign  witnesses: 
Ball  v.  Grampian  Corset  Co.,  11  P.  R.  256. 

(ii)  Review  of  Taxation  Between  Party  and  Party. 

1182.— (1)  A  party  dissatisfied  with  the  allowance  or 
disallowance  by  the  Taxing  Officer,  of  the  whole  or  any  part 
of  any  item  may,  at  any  time  before  the  certificate  is 
signed,  deliver  to  the  other  party  interested  therein  and  to 
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the  Taxing  Officer,  objections  in  writing  to   such  allow-1  Rule  1182- 
ance  or  disallowance,  specifying  concisely  the  items  ob- 
jected to,  and  may  thereupon  apply  to  the  Taxing  Officer 
to  review  the  taxation  in  respect  of  the  same.     Con.  Rule 
1230. 
Taken  from  J.  A.  Rule  447. 

(2)  The  Taxing  Officer  shall  hold  the  taxation  open  for  Taxation 

,  ,  .       °     .  ,          ,    .  1         Of  COStS. 

a  reasonable  time  in  order  to  allow  such  objections  to  be 
delivered.    Rules  22  June,  1894,  1374. 

See  the  Eng.  (1883)  R.  1002  (39). 

This  Rule  and  Rules  773  and  774  makes  it  clear  that  the  carrying 
in  of  objections  is  only  necessary  in  party  and  party  taxations. 

The  last  clause  affirms  what  was  decided  in  Cousineau  v.  Park, 
15  P.  R.  37. 

This  Rule  originally  only  applied  in  the  case  of  taxations  by  the 
Taxing  Officers  at  Toronto,  not  to  taxations  by  Local  Officers:  Grant 
v.  Grant,  10  P.  R.  40.  This  is,  however,  not  now  the  case  as  appeals 
are  now  taken  under  Rule  774,  from  Local  Taxing  Officers  direct, 
and  not  after  a  revision  at  Toronto  as  formerly:  see  formerly 
Exchange  Hank  v.  Newell,  9  P.  R.  528. 

Where  the  question  is  one  of  the  principle  of  the  whole  taxation, 
and  not  as  to  particular  items:  Sparrow  v.  Hill,  1  Q.  B.  D.  362;  8 
Q.  B.  D.  479;  Clark  v.  Virgo,  17  P.  R.  260;  or  where  the  objection 
is  to  the  finding  of  the  Taxing  Officer  on  a  preliminary  question, 
and  the  bill  is  not  taxed  at  all,  as  for  instance,  where  the  Taxing 
Officer  finds  that  a  settlement  has  been  made,  which  under  the 
terms  of  the  order  for  taxation  is  not  to  be  disturbed:  Re  Geo. 
Castle,  36  Ch.  D.  794,  it  is  not  necessary  to  specify  objections  under 
this  Rule. 

When  a  party  carries  in  an  objection  in  writing  to  an  allowance 
or  disallowance  under  this  Rule,  he  is  only  bound  to  state  the  items 
to  which  he  objects,  not  the  reasons  of  his  objection:  Simmons  v. 
Storer,  14  Ch.  D.  154.  The  present  Eng.  R.  1002  (39),  provides 
differently  as  it  inserts  at  (a)  the  words  "  and  the  grounds  or  reasons 
for  such  objections." 

A  Sheriff,  as  an  officer  of  the  Court  claiming  fees  by  virtue  of  its 
process,  is  so  far  within  its  jurisdiction  that  his  bill  may  be  taxed, 
and  this  Rule  will  therefore  apply  to  prevent  an  appeal  as  to  items 
not  brought  before  the  Taxing  Officer  for  review:  Morrison-  v.  Taylor, 
9  P.  R.  390. 

Except  therefore,  as  above  mentioned,  an  appeal  does  not  lie,  un- 
less objections  are  carried  before  the  officer,  as  required  by  this 
Rule:  see  Rule  774,  and  Snowdon  v.  Huntingdon,  12  P.  R.  248; 
nor  will  an  appeal  be  allowed  as  to  any  item  not  included  in 
such  objections:  Plait  v.  G.  T.  Ry.  Co.,  12  P.  R.  273.  Any 
objections  to  the  taxation  must  be  carried  in  in  writing  before 
the  signature  of  the  officer  is  affixed  to  his  certificate:  Cuerrier 
v.  White.  12  P.  R.  571;  but  see  clause  (2).  It  is  a  sufficient  certificate 
if  the  officer  ascertains  the  correct  amount  payable  at  the  foot  of  the 
bill,  and  notes  the  bill  of  costs  as  taxed  at  such  sum,  with  the  date, 
and  verifies  the  whole  by  his  signature:  76.  After  having  so  acted, 
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Rule  1182.  the  Taxing  Officer  has  no  power  to  alter  what  has  been  allowed 
or  disallowed,  except  mere  clerical  errors:  /&.;  Langtry  v.  Dumoulin,  10 
P.  R.  444. 

A  person  who  is  not  a  party  to  the  making  of  an  order  for  the 
taxation  of  costs,  and  who  desires  to  have  the  taxation  reviewed, 
ought  to  apply  to  set  aside  the  order  for  taxation,  and  not  apply 
to  review  the  taxation:  Charlton  v.  C'harlton,  W.  N.  1882,  183:  31 
W.  R.  237. 

The  following  form  of  stating  objections  is  given  in  Summerhays 
&  Toogood's  Precedents,  2nd  ed.,  p.  45,  and  is  a  convenient  form  to 
be  followed,  though  it  states  the  reasons  of  objections,  which  is  un- 
necessary under  Simmons  v.  Storer,  supra: — 

In  the  H.   C.  J. 
[Title  of  Cause]. 

Objections  taken  by  the  plaintiff  [or  defendant]  to  the  taxation  by 
Esq.,  one  of  the  Taxing  Officers  of  this  Court,  of  the  bill 
of  costs  of  the  plaintiff  [or  defendant]  under  the  judgment  [or 
order],  dated  the  day  of  18 

The  plaintiff  [or  defendant]  objects  to  the  [allowance  or  disallow- 
ance] of  the  items  in  the  said  bill  of  costs  mentioned  in  the  second 
and  third  columns,  hereunder  written,  for  the  following  reasons: — 


No.  OF 
OBJECTION. 

PAGE 

OF 

BILL 

No. 

OF 

ITEMS. 

REASONS  FOR  ALLOWANCE. 

1 

1 

1  to  6 

These   items  are   properly  chargeable 

under  the  order  which  gives  the  plaintiff 

his  costs,  charges  and  expenses. 

2 

2 

10 

The  attendance  was  taken  for  the  pur- 

pose of  saving  expense,  and  further  ex- 

pense was  thereby  avoided. 

3 

4 

50 

This  item  is  in  accordance  with  the  tariff 

4 

6 

90 

The  inspection  of  documents  was  ne- 

cessary to  enable  the  plaintiff  to  prepare 

his  case,  and  he  obtained  information  so 

as  to  [set  this  out]  ,  which  was  of  material 

assistance  to  him  on  the  trial. 

5 

7 

110 

The  affidavit  was  necessary  and  was 

used  on  the  hearing  of  the  motion,  and 

entered  in  the  order. 

6 

8 

120 

This  item  is  in  the  discretion  of  the 

Master  and   under  the  special  circum- 

stances [set  out  ivhat  these  circumstances 

are]  should  be  allowed. 

Dated  this 
To  Mr.  C.  D., 

Deft's  Sol'r. 


day  of  18 

Yours,  etc., 

A.  B., 

Plaintiff's  Sol'r. 


See  also  Turnbull  v.  Janson,  3  C.  P.  D.  264,  for  examples  of  objec- 
tions. 
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.  Upon  the  application  the  Taxing  Officer  shall  re-Rule  1183- 
consider  and  review  his  taxation  upon  such  objections,  and  Ration* 
he  may  receive  further  evidence  in  respect  thereof,  and,  if  o^ering 
required,  he  shall  state  either  in  his  certificate  of  taxation 
or  by  reference  to  such,  objections,  the  grounds  and  rea- 
sons of  his    decision  thereon,   and   any  special   facts   or 
circumstances  relating  thereto.     Con.   Rule   1231. 

See  Eng.  (1883)  R.  1002  (40). 

A  notice  served  at  4.30  p.m.  to  consider  objections  at  1  p.m.  on 
the  following  day  was  considered  sufficient  in  Re  Hill,  33  Ch.  D.  266. 

The  officer  should  include  in  his  certificate  of  the  result  the  points 
of  objection  to  his  'taxation.  After  giving  a  certificate  of  the  result 
he  is  functus  offtcio:  Langtry  \.  Dumoulin,  10  P.  It.  444.  Certificates 
of  ruling  on  any  points  pending  the  taxation  may  be  given,  from 
which  an  appeal  may  be  had:  /&. 

Appeals  from  taxations  are  governed  by  analogy  to  appeals  from 
Chamber  orders,  and  should  therefore,  under  Rule  767,  be  brought 
on  within  ton  days  from  the  date  of  the  certificate  on  a  notice 
served  within  four  days:  titafl;  \.  1  i*in  r,  11  P.  It.  233. 

(iii)  Taxation  of  Costs  Between  Solicitor  and  Client. 

The  right  of  solicitors  to  recover  their  costs  as  against  their  clients, 
is  governed  by  The  Act  rcxiHctimj  »S'o/iri/or8  (It.  S.  O.  C.  174),  which 
als  .  regulates  the  rights  of  their  clients,  and  third  persons  liable 
t<>  pay  their  costs,  to  compel  a  delivery  of  their  bills,  and  to  have 
tl'e  same  taxed. 

Counsel  may  sue  the  client  for  his  fees.  Solicitors  who  employ 
counsel  have  implied  authority  to  pledge  the  client's  credit  for  pay- 
ment, and  legal  privity  exists  between  the  counsel  and  the  client. 
The  solicitor  is  not  liable  to  the  counsel  unless  it  is  so  agreed  ex- 
pressly or  by  implication  from  the  course  of  dealing:  Armour  v.  Kil- 
mer, 28  Ont.  618. 

The  relation  between  country  solicitor  and  town  agent  is  that  of 
client  and  solicitor:  Reid  v.  Burrotcs,  1892,  2  Ch.  413;  40  W.  R.  620. 

As  to  whether  a  solicitor  can  recover  costs  for  services  performed 
while  he  had  not  taken  out  his  annual  certificate,  see  K.  S.  O.  c. 
174,  ss.  2,  19,  22-24;  Re  Sweeting,  1898,  1  Ch.  268;  Macdougall  v.  Law 
Society,  18  S.  C.  R.  203. 

The  provisions  of  R.  S.  O.  c.  174,  ss.  34-51,  which  deal  with 
these  matters,  are  as  follows:  — 

Delivery  of  Bill. 

34.  No  action  shall   be  brought  for  the  recovery  of  fees,  Solicitors 
charges  or  disbursements,  for  business  done  by  a  Solicitor  *°  ^el'Y.er 
as  such,  until  one  month  after  a  bill  thereof,  subscribed  with  one^month 
the   proper   hand    of    such    Solicitor,    his   executor,    adminis-  before 
trator  or  assignee  (or,  in  the  case  of  a  partnership,  by  one  bni.lgiin8 
of  the  partners,  either  with  his  own  name,  or  with  the  name" 
or  style  of  such  partnership),  has  been  delivered  to  the  party 
to  be  charged  therewith,  or  sent  by  the  post  to,  or  left  for 
him  at  his  counting-house,  office  of  business,  dwelling  house, 
J.A.—  82 
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Bule  1184.  or  last  known  place  of  abode,   or  has  been  enclosed  in  or 

accompanied  by  a  letter  subscribed  in  like  manner,  referring 
to  such  bill.    R.  S.  O.  1887,  c.  147,  s.  31. 

The  delivery  must  be  made  in  one  or  other  of  the  modes  mentioned 
in  this  section. 

The  month  referred  to  in  this  section  is  a  calendar  month:  see 
R.  S.  O.  c.  1,  s.  8  (15).  It  must  be  computed  exclusive  of  the  day  of 
delivery,  and  of  the  commencement  of  the  action:  see  Blunt  v.  Heslop, 
8  Ad.  &  E.  577;  Re  Morphy,  2  Chy.  Ch.  56. 

The  bill  must  be  drawn  in  proper  form  and  should  set  out  the 
items  of  the  fees  and  disbursements  in  detail,  or  an  action  on  it 
cannot  be  maintained:  Wilkinson  v.  Smart,  33  L.  T.  573;  and  see  Re 
Mowat,  17  P.  R.  180;  but  where  a  bill  is  delivered  in  which  part 
of  the  items  are  properly  set  out,  and  others  are  not,  it  was  held  that 
those  properly  set  out  were  recoverable:  Blake  v.  Hummell,  51  L. 
T.  431. 

Agency  charges  cannot  be  lumped:  Re  Pomeroy,  1897,  1  Ch.  284. 

The  assignee  of  a  solicitor  may  deliver  a  bill  signed  by  himself, 
and  at  the  expiration  of  a  month  may  sue  for  its  recovery:  Ingle 
v.  McCutcJian,  12  Q.  B.  D.  518;  but  see  Re  Ward,  28  Ch.  D.  719. 

The  contract  of  a  solicitor  retained  to  conduct  an  ordinary  action 
of  a  Common  Law  nature  is  to  carry  it  on  to  a  conclusion,  and  if  he 
refuses  to  continue  to  act  before  the  conclusion  of  the  case,  except 
for  some  reasonable  cause,  and  upon  reasonable  notice  to  his  client, 
he  cannot  maintain  an  action  for  his  costs:  Undencood  v.  Lewis,  1894, 
2  Q.  B.  306;  70  L.  T.  833;  but  the  rule  seems  to  be  otherwise 
where  the  action  is  one  for  equitable  relief:  see  In  re  Hall,  9  Ch. 
D.  538. 

This  section  only  applies  to  services  rendered  as  a  solicitor  of  the 
Supreme  Court  of  Judicature,  the  bill  of  which  is  properly  the  sub- 
ject of  a  taxation;  thus  it  was  held  not  to  be  applicable  to  services 
rendered  by  a  solicitor  as  a  notary  in  procuring  a  pension  from  the 
United  States  Government,  for  which  the  solicitor  was  held  en- 
titled to  sue  without  previously  rendering  any  bill:  Ostrom  v.  Ben- 
jamin, 20  Ont.  App.  336;  see  also  O'Connor  v.  Oemmill,  29  Ont.  47, 
the  case  of  a  solicitor  acting  in  the  Exchequer  Court  of  Canada. 

Although  no  action  can  be  brought  by  a  solicitor  to  recover  his 
bill  of  costs  until  a  month  has  expired  from  the  delivery  of  his 
bill  to  his  client:  still  that  is  a  provision  merely  affecting  procedure, 
and  the  Statute  of  Limitations  runs  against  the  solicitor  from  the 
date  when  the  last  service  included  in  the  bill  was  rendered,  even 
though  the  client  was  out  of  the  jurisdiction  when  the  bill  was 
delivered,  and  did  not  return  within  the  jurisdiction  until  within 
six  years  prior  to  the  commencement  of  an  action  on  the  bill:  Coburn  v. 
Collcdge,  1897,  1  Q.  B.  702;  76  L.  T.  608;  but  the  solicitor  may  sue 
to  set  aside  a  fraudulent  conveyance  by  his  client  before  the  ex- 
piration of  a  mouth:  Scane  v.  Duckett,  3  Ont.  370;  and  in  case  his 
client  is  about  to  abscond,  he  may  by  leave  of  a  Judge,  of  the  High 
Court,  or  of  a  County  Court,  be  authorized  to  commence  an  action 
although  the  month  has  not  expired:  s.  44,  infra. 

To  entitle  the  solicitor  to  sue,  his  bill  delivered  must  be  signed, 
or  accompanied  by  a  letter  referring  to  the  bill  signed,  by  the  soli- 
citor, but  this  provision  may  be  waived  by  the  client:  Re  Gedye,  14 
Beav.  56;  and  see  Re  Jones,  infra;  and  would  not  appear  to  be  neces- 
sary where  the  services  were  performed  in  the  Exchequer  Court  of 
Canada:  see  O'Connor  v.  Oemmill,  29  Ont.  47. 
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Delivery,  and   constructive  delivery,  to  the  third  parties  liable  to  Rule  1184< 
pay,  were  discussed  in  Re  Robertson,  42  Ch.  D.  553. 

Where,  as  formerly,  the  costs  of  the  taxation  depended  on  whether  Adding 
or  not  one-sixth   was  struck  off,  it  was  held  that  after  a  bill  was  to  bill 
delivered    the   solicitor    could    not,    without   leave   of   the    Court   orre 
Judge,   withdraw   it,    and   substitute   a   new   one,    even   though  the 
bill   delivered  was  not  signed:  Re  Jones,  54  L.  T.  648;   and  see  Re 
Kellock,  50  L.  T.  887;  nor  could  a  supplemental  bill  be  delivered  aa 
of  course,  but  might  be  allowed  on  a  special  application:  Rti  O'Dono- 
Aoe,  14  P.  R.  571;  15  P.  R.  93. 

A  bill  once  unconditionally  rendered  could  not  be  added  to,  or  de- 
ducted from,  by  the  solicitor,  without  leave:  Re  Davy,  \  C.  L.  J.  213; 
and  special  circumstances  must  be  shewn:  see  Re  O'Donohoe,  supra. 
A  substituted  bill  was  allowed  to  be  delivered  in  Re  B.  d  8.,  6  P. 
R.  18. 

Where  a  bill  was  delivered  indorsed  as  follows: — "  In  the  event 
of  taxation,  we  reserve  to  ourselves  the  right  to  deliver  another  and 
more  complete  bill,"  this  was  held  to  be  an  absolute  delivery:  Re 
XliuH-cr  &  McDonald,  19  Gr.  467;  Re  Thompson,  30  Ch.  D.  441; 
but  semble,  a  bill  delivered  accompanied  by  a  statement  that  it  con- 
tained items  which  could  not  be  taxed,  and  reserving  the  right  to 
deliver  another  bill  in  its  place  if  taxation  were  insisted  on,  might 
be  withdrawn,  and  a  new  one  substituted:  see  per  Cotton,  L.J., 
in  Re  Thompson,  30  Ch.  D.  441;  53  L.  T.  479. 

When  the  costs  of  the  reference  depended  on  the  amount  taxed 
off,  if  a  solicitor  obtained  leave  to  amend  his  bill  after  taxation  com- 
menced, he  could  not  strike  out  items;  but  the  charges  omitted 
were  added,  and  if  one-sixth  was  taxed  off  the  amended  bill,  the 
solicitor  paid  the  costs  of  taxation:  Re  Martin,  7  P.  R.  90. 

Leave  has  been  given  to  amend  by  inserting  omitted  items,  and 
increasing  under  charges:  Re  Crawford  c£-  CromMc,  2  Chy.  Ch.  13; 
and  by  giving  detailed  statement  of  lump  sums  charged  for  a  special 
journey:  Re  Mowat,  17  P.  R.  180;  but  not  to  decrease  overcharges: 
Re  WJiaUey,  20  Beav.  576;  nor  to  withdraw  items  improperly  inserted: 
Re  Carvcn,  8  Beav.  436;  Re  Jones,  Ib.,  479;  Re  BlaJcesly,  32  Beav. 
379;  Re  B.  &  8.,  6  P.  R.  18. 

It  may  be,  that  the  abrogation  of  the  rule  as  to  the  sixth:  see 
infra,  s.  40,  may  lead  to  some  modification  of  the  rules  laid  down  in 
some  of  the  above  cases  as  to  the  alteration  and  amendment  of 
bills  delivered.  Since  the  costs  of  the  taxation  no  longer  depend 
upon  the  amount  taxed  off,  there  seems  to  be  no  good  reason  why 
amendments  should  not  be  allowed,  as  in  other  cases,  where  justice 
so  requires,  upon  proper  terms. 

Under  the  former  practice  the  solicitor  was  entitled  to  include 
in  his  bill  all  counsel  fees,  and  the  client  was  not  entitled  to  have 
the  amount  of  them  deducted  from  the  gross  amount  of  the  bill 
in  estimating  whether  a  sixth  had  been  struck  off,  even  though 
he  had  furnished  the  solicitor  with  money  to  pay  the  counsel  fees: 
Re  Seal,  95  L.  T.  Jour.  566;  but  interlocutory  costs  paid  by  the 
solicitor  to  the  opposite  party  could  not  be  so  included  so  as  to 
affect  the  costs  of  the  reference:  Smith  v.  Harwood,  17  P.  R.  36. 

Where  a  solicitor  delivers  an  account  claiming  a  balance  due,  and 
subsequently  renders  a  bill  of  items  for  a  larger  amount,  but  adds 
a  statement  shewing  that  he  still  claims  only  the  lesser  sum;  for  the 
purpose  of  taxation  the  lesser  amount  is  to  be  regarded  as  the 
amount  of  the  bill:  Re  Hillard,  1896,  2  Ch.  129. 
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Rule  1184.      Compelling  Delivery  of  Bill. — Where  the  client  desires  to  have 

Delivery      n's  solicitor's  costs  taxed,  or  to  recover  documents  in  his  possession  on 

of  bill.         which   he  claims  a  lien  for  costs,   it  is   necessary  for  him   first  to 

obtain  a  delivery  of  the  solicitor's  bill,  and  a  taxation  thereof,  if  the 

amount  is  disputed.    If  the  solicitor  neglects  or  refuses  to  deliver  his. 

bill,  an  order  tor  its  delivery  may  be  obtaiued:  see  s.  42,  uijra,  p.  1HOJ. 

Where  the  retainer  is  admitted,  and  there  are  no  special  circum- 
stances, the  order  for  delivery,  and  taxation  of  the  bill,  may  be 
obtained  at  any  time,  on  prcecipe:  see  Rule  1184;  where  the  retainer 
is  disputed,  or  there  are  any  other  special  circumstances,  the  applica- 
tion for  the  order  should  be  made  on  notice  to  the  solicitor. 

A  solicitor  cannot  set  up  that  the  contract  between  himself  and 
his  client  was  illegal  for  champerty,  as  an  answer  to  an  application 
for  the  delivery  of  his  bill:  Re  Thomas,  1894,  1  Q.  B.  747;  70  L. 
T.  567. 

Delivery  cannot  be  compelled  under  R.  S.  O.  c.  147  of  a  bill  for 
services  performed  in  the  Exchequer  Court  of  Canada:  O'Connor 
v.  Gemmill,  29  Ont.  47;  nor  for  services  performed  as  a  notary: 
Ostrom  v.  Benjamin,  20  Ont.  App.  336. 

What  bills  Bill  to  be  Taxed. — The  bill  is  one  entire  matter  even  though 
maybe  separate  bills  be  rendered  in  respect  of  distinct  transaction:  Re 
Romer,  1893,  2  Q.  B.  381;  69  L.  T.  547;  Stokes  v.  Trumper,  2  K.  &  J. 
232;  Re  Peach,  2  D.  &  L.  33;  and  the  client  cannot  select  certain 
charges  for  taxation  and  ask  that  they  only  be  referred:  Re  Davy, 
1  C.  L.  J.  213. 

Although  the  general  rule  is  that  one  of  several  bills  or  a  part 
of  a  bill,  cannot  be  taxed:  Storer  v.  Johnston  &  W-etltcraU,  15  App. 
Cas.  203;  62  L.  T.  710;  yet  where  the  solicitor  admitted  that  there 
was  nothing  due  to  him,  and  it  was  simply  a  question  whether  he 
had  been  overpaid,  an  order  to  tax  one  only  of  several  bills  delivered 
was  upheld:  In  re  Ward,  1896,  2  Ch.  31. 

The  Court  has  power  under  its  general  jurisdiction  to  order  the 
taxation  of  any  bill  relating  to  Court  business,  whether  the  bill  be  of 
the  solicitor  or  his  agent,  or  any  part  of  such  bill:  Re  Johnson.  <& 
Wetherall,  37  Ch.  D.  433;  15  App.  Cas.  203;  though  the  principal 
received  payment  by  a  commission:  Re  Idington  d  Mickle,  8  P.  R. 
566;  and  upon  such  taxation  a  Master  should,  without  specific  direc- 
tions, regard  any  settlement  with  the  solicitors:  Ib. 

A  bill  for  counsel  fees  exclusively  may  be  referred:  Re  C.  K.  &  C., 
6  P.  R.  226;  and  see  also  Armour  v.  Kilmer,  28  Ont.  618;  and  Re 
Ashbaugh,  10  C.  L.  T.  30,  where  the  services  were  respecting  th& 
defence  of  a  prisoner;  but  where  solicitors  had  agreed  not  to  charge 
"  solicitor's  fees,"  these  words  were  held  to  preclude  charges  for 
services  rendered  by  them  as  counsel:  Re  Solicitors,  33  C.  L.  J.  245. 

A  bill  for  conveyancing  could  not  formerly  be  referred:  Re  G'fnss,  3 
P.  R.  138,  140;  Re  Lemon  &  Petersen,  8  U.  C.  L.  J.  185;  and  per 
Hagarty,  C.J.,  Ostrom  v.  Benjamin,  20  Ont.  App.  at  p.  339,  although 
in  these  cases  orders  for  taxation  of  bills  for  such  services  were 
made,  apparently,  without  question.  But  see  now  R.  S.  O.  c.  174,  s. 
35,  supra,  p..  1301;  and  76.,  ss.  52-55;  Re  Pollard,  20  Q.  B.  D.  160. 

A  bill  for  services  performed  in  the  Exchequer  Court  of  Canada 
is  not  within  the  Solicitors'  Act,  R.  S.  O.  c.  174;  O'Connor  v. 
Gemmill.  29  Ont.  47;  nor  for  services  rendered  as  a  notary:  Ostrom  v. 
Benjamin,  20  Ont.  App.  336. 
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Action  on  Bill. — After  the  expiry  of  the  month  from  the  delivery  Rule  1184 
of   his    bill,   the   solicitor   may,    if   no   order    for   taxation    has   been 
obtained    by    the    client,    either    himself    obtain    an    order    for    its 
luxation,  and  for  payment  of  what  may  be  found  due:  see  Rule  1184 
and  notes  infra,  or  he  may  bring  an  action  for  its  recovery. 

The  claim  may  be  specially  indorsed,  and  judgment  may  be 
obtained  therefor,  under  Rule  603,  where  there  is  no  defence:  Smith  v. 
Ed-uwrdes,  22  Q.  B.  D.  10;  GO  L.  T.  10;  but  where  the  retainer  is 
admitted,  but  the  amount  is  disputed,  judgment  may  be  awarded 
subject  to  a  taxation  of  the  bill:  /ft.;  and  see  Re  Park,  41  Ch.  D. 
3?.6. 

The  omission  of  an  allegation  of  the  delivery  of  the  bill  in  the 
statement  of  claim,  does  not  render  the  latter  bad  in  law:  see  Scana 
v.  DucJcett,  3  Ont.  370;  and  it  is  a  defence  only  open  to  the  actual 
client,  and  not  to  a  third  person  liable  to  pay:  Greening  v.  Reeder, 
67  L.  T.  28;  40  W.  R.  623.  As  to  the  evidence  required  to  shew 
compliance  with  this  section:  see  sect.  43,  infra,  p.  1304. 

In  the  case  of  services  performed  in  the  Exchequer  Court  of 
Canada,  though  no  bill  can  be  delivered  or  taxed,  an  action  will  lie 
for  a  quantum  mcmit:  O'Connor  v.  Gemmill,  29  Ont.  47. 

Order  for  Taxation  of  Costs: — 

35.  Upon  the  application  of  the  party  chargeable  by  such  Taxation 
bill  within  the  month  the  High  Court  or  a  Judge  thereof,  orof  costs. 
a  Judge  of  a  County  Court,  shall,  without  money  being 
brought  into  Court,  refer  the  bill  and  the  demand  thereon 
to  be  taxed  by  the  proper  officer  of  any  of  the  Courts  in  the 
County  in  Avhich  any  of  the  business  charged  for  in  the  bill 
was  done,  whether  any  of  such  business  was  done  in  a 
Court  or  not,  and  the  Court  or  Judge  making  such  reference 
shall  restrain  the  bringing  any  action  for  such  demand  pend- 
ing the  reference.  R.  S.  O.  1887,  c.  147,  s.  32;  GO  V.  c.  15, 
Sclied.  A  (33). 

The  "  party  chargeable  "  includes  both  a  client  or  a  third  person 
liable  to  pay  the  bill:  see  Rule  1185,  as  to  the  form  of  the  order; 
and  see  Rule  1186,  as  to  the  time  within  which  the  order  may 
be  obtained  on  prvcipe;  where  the  order  cannot  be  issued  on 
prcBdpe,  a  motion  therefor,  on  notice  to  the  solicitor  is  necessary. 
The  motion  is  usually  made  to  a  Judge  or  judicial  officer  in  Cham- 
bers. 

The  provisions  of  this  section  as  to  the  officers  to  whom  the 
reference  for  taxation  is  to  be  directed  are  superseded  by  Rule 
1187,  which  directs  that  it  is  to  be  to  the  proper  taxing  office  for  the 
County  in  which  the  solicitor  resides. 

36.  In  case  no  application  is  made  within  the  month,  then  Court  or 
the  Court  or  Judge  upon  the  application  of  either  party  may  Judge  may 
order  a  reference  with  such  directions  and  conditions  as  he  to  blfre-11 
may   deem   proper;    and    may    upon   such   terms   as   may   be  ferred  ou 
thought  just   restrain  any  action   for  such   demand   pending  appliea- 
the  reference.     R.  S.  O.  1887,  c.  147,  s.  33.  ^°£e°f 

Rule  1184,  regulates  the  practice  for  obtaining  an  order  for  tax-party- 
ation  or  delivery,  and  taxation  of  a  bill  of  costs  on  prwcipe, 

Where  the  order  is  not  obtainable  on  prcecipe  under  that  Rule,  it 
may  be  made  on  application  to  a  Judge,  or  judicial  officer,  in  Cham- 
bers, on  notice  to  the  opposite  party. 
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Rule  1184.  The  solicitor  may  obtain  an  order  for  taxation  on  pracipe  after  the 
expiry  of  a  month  from  the  delivery  of  the  bill,  if  no  order  has  in 
the  meantime  been  obtained  by  his  client:  see  Rule  1184  (c).  But 
after  the  lapse  of  the  month  the  client's  right  to  obtain  an  order 
on  prwcipe  is  gone,  and  he  must  apply  specially  under  this  section, 
usually  on  notice  to  the  solicitor. 

enee  to  be  37.  No  such  reference  shall  be  directed  upon  an  applica- 

madeon  tion  made  by   the  party   chargeable   with  such   bill    after   a 

tumo^par-  verdict    or    judgment    has    been    obtained,   or   after   twelve 

ty  charge-  months  from  the  time  such  bill  was  delivered,  sent  or  left  as 

able  after  aforesaid,   except  under  special  circumstances,   to  be  proved 

orafteria  to  the    satisfaction    of    the    Court  or    Judge  to  whom    the 

months  application  for  the  reference  is  made.     R.  S.  O.  1887,  c.  147, 

from  deli-  s.  34;  60  V.  c.  15,  Sched.  A  (34). 

very  of  bill 

Special  Circumstances. — Orders  for  taxation  are  not  made, 
cmjurn^1  exc"Pt  on  special  circumstances  being  shewn,  after  the  expiration  of 
stances."  twelve  months  from  delivery  of  a  bill:  Re  Cameron,  2  Chy.  Ch.  311; 
Re  Thomp»on,  2  Chy.  Ch.  100;  R&  Gilderslceve  v.  Walkcm.,  Q  P.  R.  117; 
Read  v.  Cotton,  3  P.  R.  118;  Rattullo  v.  Church,  8  P.  R.  3G3;  Re 
Norman,  16  Q.  B.  D.  673;  Re  Nelson,  30  Ch.  D.  1;  Re  Park,  61  L.  T. 
173;  see  Fletcher  v.  Field,  10  P.  R.  608;  Snider  v.  Snider,  11  P.  R. 
130,  or  after  payment:  Re  Walker,  10  P.  R.  400;  Schragg  v.  Schragg, 
11  P.  R.  218;  Re  Boycott,  29  Ch.  D.  571;  Re  Jackson,  40  Ch.  D.  495; 
Re  Fairbanks;  1  Chy.  Ch.  222;  Re  Chisholm,  16  P.  R.  162;  or  after 
a  settled  account:  Re  Webb,  70  L.  T.  318;  but  the  delivery  of  a  cash 
account  without  items  is  not  sufficient  to  preclude  taxation  by  the 
client  even  after  the  lapse  of  12  months:  Re  Baylis,  1896,  2  Ch.  107; 
74  L.  T.  337,  506. 

Where  the  special  circumstances  were  that  the  solicitor  was  paid 
on  the  understanding  that  the  bill  might  be  taxed  at  any  time,  an 
order  was  made  for  taxation  after  his  death,  against  his  repre- 
sentatives: Re  Baker,  13  P.  R.  227. 

Special  circumstances  signify  generally  "  pressure  accompanied  by 
some  overcharge  "  or  "  gross  overcharges  or  errors  so  great  as  to 
amount  to  fraud":  Re  Strother,  3  K.  &  J.  518;  Re  Cameron,  2  Chy. 
Ch.  311;  Re  Walker,  10  P.  R.  400;  flo  Griffith,  50  L.  T.  434,  but  are 
not  confined  to  such  cases:  R<3  Butterfield,  14  P.  R.  149.  567.  The 
bringing  of  three  separate  actions,  where  one  would  have  been 
sufficient,  constitutes  "special  circumstances":  Ib. 

Where  alleged  overcharges  constitute  the  special  circumstances, 
they  must  be  specified  on  the  application  to  tax:  Re  Gildersleeve  & 
Walkem,  supra;  a  general  allegation  of  overcharge  is  not  enough:  Re 
Boycott,  29  Ch.  D.  571;  and  they  must  be  on  their  face  excessive: 
Re  Bethune  &  Co.,  4  C.  L.  T.  251.  Trifling  items  will  not  be 
sufficient:  Re  Drake,  8  Beav.  123;  overcharge  by  mutual  mistake  was 
held  not  to  be  a  special  circumstance:  Re  Glascodine,  52  L.  T.  781. 

Where  a  taxation  is  ordered  after  the  twelve  months,  it  may  be 
restricted  within  certain  limits:  Re  Nicholson,  3  D.  F.  &  J.  93. 

Where  bills  are  delivered  from  time  to  time  before  the  litigation 
is  closed,  the  client  has  twelve  months  from  the  delivery  of  the  final 
bill  after  the  close  of  the  litigation  in  which  to  apply  to  tax  them 
all:  Re  ButterflcM,  14  P.  R.  149;  Re  Romer,  1893,  2  Q.  B.  386;  69  L. 
T.  547. 

The  fact  that  the  solicitor  of  executors  did  not  inform  them  that 
if  administration  proceedings  should  be  commenced,  the  executors 
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might  be  disallowed  "what  might  be  struck  off  on  moderation,  does  Rule  1184. 
not  constitute  "special  circumstances":  Re  Layton,  Steele  &  Co.,  W. 
N.  1890,  112;  38  W.  R.  652. 

No  rigid  rule  exists  as  to  what  kind  of  circumstances  must  be 
shewn:  Re  Cheeseman,  1891,  2  Ch.  289. 

The  fact  that  an  action  was  brought  on  a  number  of  bills  delivered 
during  several  years,  during  which  defendant  was  plaintiff's  client,  is 
not  a  special  circumstance:  Read  v.  Cotton,  6  U.  C.  L.  J.  114;  nor  the 
existence  of  a  controversy  as  to  the  terms  on  which  the  business 
was  done,  nor  the  continuance  of  employment  after  the  delivery 
of  the  first  bill':  Arnold*  v.  O'Danohoe,  2  Ont.  322;  see  Gillcspie  v. 
Shaw,  10  U.  C.  L.  J.  100.  Where  judgment  had  been  signed  against 
the  client  in  an  action,  during  the  pendency  of  negotiations  for  a 
settlement,  this  was  held  a  special  circumstance:  Pattullo  v.  Church, 
8  P.  R.  3G3.  So  conjunction  of  the  following  (1)  that  the  relation- 
ship of  solicitor  and  client  continued  after  the  delivery  of  the  bill, 
(2)  that  the  solicitor  had  offered  to  make  a  substantial  deduction, 
and  (3)  that  there  were  items  of  apparent  overcharge  of  which  no 
explanation  was  offered:  R€  Walker,  12  P.  R.  400. 

After  payment  of  a  bill  a  taxation  will  not  be  allowed,  except  under 
special  circumstances:  see  s.  49,  infra,  p.  1307. 

A  lump  sum  retained  for  costs  out  of  the  proceeds  of  a  sale,  and 
no  bill  delivered,  were  held  to  constitute  "special  circumstances": 
Re  Malcolmson  &  Wadt,  9  P.  R.  242;  and  the  retainer  of  costs  out  of 
the  proceeds  of  loans  obtained  for  the  client  is  not  a  payment 
under  s.  49,  infra,  so  as  to  preclude  the  right  of  the  client  to  a 
taxation:  Re  Baylis,  1896,  2  Ch.  107. 

The  retaining  of  an  amount  agreed  upon  in  full  of  costs  out  of 
moneys  in  the  solicitor's  hands  without  delivering  a  bill  is  not 
payment  unless  there  is  a  settlement  of  accounts:  Rv  West,  1892,  2  Q. 
B.  102;  67  L.  T.  57;  the  taking  of  bills  of  exchange  subsequently 
dishonoured  does  not  amount  to  payment,  unless  the  solicitor  agrees 
to  accept  the  bills  as  payment  in  any  event:  Re  Romer  &  Haalam, 
1893,  2  Q.  B.  300;  69  L.  T.  547. 

The  Taxation:— 

38.  In  case  either  party  to  a  reference,  having  due  notice,  K  either 
refuses  or  neglects  to  attend  the  taxation,  the  officer  to  whom  J^^Af oef 
the  reference   is  made  may  tax  the  bill  ex  parte.     R.   S.  O.  officer  may 
1887,  c.  147,  s.  35;  58  V.  c.  13,  s.  37,  part.  tax  bill  ex 

parte. 

Formerly  if  the  client'  did  not  attend  the  taxation  when  the  order 
was  obtained  by  the  solicitor,  he  was  not  liable  for  the  costs  of  the 
taxation,  but  see  now:  s.  40,  infra,  and  Rule  1185,  and  notes. 

39.  Every   order   for   a   reference   shall   direct   the   officer  Order  to 
to  whom  the  reference  is  made,   to  certify  what,   upon   the  ^^^  £^~ 
reference,    he   finds   to   be   due  to   or   from    either    party    in  costs  of 
respect  of  such  bill.    R.  S.  O.  1887,  c.  147,  s.  36;  58  V.  c.  13,  reference 

s.  37.  part.  f.n.d  to.  cer' 

tify  what 

Costs  of  Taxation:—  d 

40.  The  costs  of  the  reference  shall  be  in  the  discretion  of  ation. 
the    Court    or   Judge   or   of   the   Taxing    Officer,    subject    to  Officer 
appeal,    but   such   officer   may   certify   specially   any   circum-  may  make 
stances   relating   to  the   bill   or  taxation,    and   the   Court   or  certificate, 
Judge   may  thereupon  make  such  order  as   may  be   deemed  Costs  on 
right  respecting  the  payment  of  the   costs   of  the   taxation,  taxation  in 
R.  S.  O.  1887,  c.  147,  s.  37;  58  V.  c.  13,  s.  37,  part.  Buch  case' 
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Rule  1184.  Prior  to  58  Viet.  c.  13,  s.  37,  from  which  this  section  is  taken,  the 
costs  of  the  reference  were  payable  by,  or  to,  the  solicitor,  according 
to  whether  or  not  one-sixth  was,  or  was  not,  struck  off  the  bill.  But 
when  the  costs  were  taxed  under  an  order  obtained  by  the 
solicitor,  the  client  was  not  liable  for  the  costs  of  taxation  if  he  did 
not  attend. 

The  words  "  Court  or  Judge "  would  appear  to  be  intended  to 
include  a  judicial  officer  who  makes  the  order. 

The  costs  are  always  in  the  discretion  of  the  Taxing  Officer, 
whether  the  order  issues  on  prcecipe,  or  is  made  on  a  special  applica- 
tion, unless  otherwise  directed:  see  Rule  1185  (6),  and  Rule  1186. 


When 
special  di- 
rections 
relative  to 
costs  of 
reference 
may  be 
given. 


Where  no 
bill  deliver- 
ed, Court 
or  Judge 
may  order 
delivery  of 
bill  and 
of  papers. 


Not  neces- 
sary in  first 
instance 
in  action 
on  bill  to 
prove  con- 
tents of  bill 
delivered. 


41.  In  case  the  reference  is  made  when  the  same  is  not 
authorized   except  under  special   circumstances,   as  hereinbe- 
fore provided,  the  Court  or  Judge,  in  making  the  same,  may 
give  any  special  directions  relative  to  the  costs  of  the  refer- 
ence.    R.  S.  O.  1887.  c.  147.  s.  38. 

See  s.  37,  supra,  p.  1302,  and  notes,  and  see  s.  49,  mfra,  p.  1307. 

This  section  appears  to  be  unnecessary  now,  as  the  costs  of  the 
reference  are  in  all  cases  by  s.  40,  supra,  in  the  discretion  of  the 
Court  or  Judge,  or  Taxing  Officer. 

Compelling  Delivery  of  Bill:— 

42.  Where    no    bill    has    been    delivered,    sent    or    left    as 
aforesaid,  and  where  the  bill  if  delivered,  sent  or  left,  might 
have   been  referred  as  aforesaid,    any  such   Court  or  Judge 
may  order   the   delivery  of   a   bill,   and   may   also  order   the 
delivery  up  of  deeds  or  papers  in  the  possession,  custody  or 
power  of  the  solicitor,  his  assignee  or  representatives,  in  the 
same  manner  as  has  heretofore  been  done  in  cases  where  any 
such  business  had  been  transacted  in  the  Court  in  which  such 
order  was  made.     R.  S.  O.  1887,  c.  147,  s.  39. 

Where  no  bill  has  been  delivered  no  time  is  limited  within  which 
the  party  chargeable  is  to  apply  under  this  section.  The  order  for 
delivery  and  taxation,  where  no  bill  has  been  delivered,  may  therefore 
be  obtained  by  the  client  on  prcecipe  at  any  time:  see  Rule  1184. 

A  prcecipe  order  for  taxation  is  made  at  the  client's  instance,  on 
his  submission  to  pay  what  may  be  found  due.  Where  the  client 
obtains  an  order  to  tax  a  bill,  some  of  the  items  of  which  are  barred 
by  the  Statute  of  Limitations,  he  is  deemed  to  waive  the  Statute: 
Re  Margetts,  1896,  2  Ch.  263. 

The  Court  has  jurisdiction  to  order  the  delivery  of  a  bill,  whether 
there  has  been  payment  or  not,   and  whether  the  Court  has  juris 
diction  to  order  the  taxation  of  the  bill  or  not:  Re  Baylis,  1896,  2  Ch. 
107;  44  W.  R.  404;  74  L.  T.  337. 

Proof  of  Delivery  of  Bill:— 

43.  In  proving  a  compliance  with  this  Act  it  shall  not  be 
necessary  in  the  first  instance  to  prove  the  contents  of  the 
bill  delivered,  sent  or  left,  but  it  shall  be  sufficient  to  prove 
that  a  bill  of  fees,   charges  or  disbursements,   subscribed  in 
the  manner  aforesaid,  or  enclosed  in  or  accompanied  by  such 
letter   as   aforesaid,    was   delivered,    sent   or   left   in   manner 
aforesaid;  but  the  other  party  may  shew  that  the  bill  so  deli- 
vered   sent  or  left,  was  not  such  a  bill  as  constituted  a  bowo 
flde  compliance  with  this  Act.     R.  S.  O.  1887,  c.  147.  s.  40. 
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This  section   refers  to  the  proof  necessary  in  a  proceeding  by  a  Rule  1184. 
solicitor  to  recover  his  costs.     As  to  the  mode  in  which  a  bill  is  to  be 
delivered:  see  s.  34,  supra,  p.  1297. 

Absconding  Client,  Action  Against: — 

44.  A  Judge  of  the  High  Court  or  a  County  Court  Judge,  Judge  may 
on  proof  to  his  satisfaction  that  there  is  probable  cause  for  tJ^nTlor 
believing  that  the  party  chargeable  is  about  to  quit  Ontario,  costs  with- 
may   authorize   a   solicitor   to   commence    an   action    for   the  in  the 
recovery  of  his  fees,   charges  or  disbursements,  against  the  denature 
party    chargeable   therewith,    although    one    month    has    not  fr(jm  Ont- 
expired   since  the  delivery  of   a  bill   as   aforesaid.   R.   S.   O.  ario  appre- 
1887,  c.  147,  s.  41.  bended. 

Application  by  Third  Party:— 

45.  Where     any    person     not    being    chargeable     as     the  Wbere  a 
principal  party  is  liable  to  pay,  or  has  paid  any  bill,  either  ]£•[£*  ^ 
to   the    solicitor,    his    assignee,    or    representative,    or    to   the  principal 
principal    party   entitled    thereto,    the   person    so    paying,    his  pays  a  bill 
assignee    or    representative,    may    make    the    like    application  Ration & 
for  a  reference  thereof  to  taxation,  as  the  party  chargeable  ,1]ay  i,e 
therewith    might   himself    have    made,    and    in    like   manner,  allowed, 
and  the  same  proceedings  shall  be  had  thereupon    as  if  the 
application  had  been  made  by  the  party  so  chargeable.     R. 
S.  O.  1887,  c.  147,  s.  42. 

A  party  chargeable  who  can  tax,  includes  the  next  friend  of  an 
infant:  Re  Flower,  19  W.  R.  578. 

A  mere  volunteer,  under  no  previous  liability  to  pay  the  bill,  has 
no  right  to  obtain  a  taxation  under  this  section:  Re  Becke,  5  Beav. 
406;  nor  a  merely  nominal  plaintiff  who  is  not  liable  to  the  solicitor 
for  the  costs:  Re  Attorneys,  6  P.  R.  319. 

Any  one  of  several  ccstuis  que  tru-stent  may,  in  the  discretion  of 
the  Court,  obtain  an  order  under  this  section  for  taxation  of  bills 
of  costs  of  a  solicitor  employed  by  executors  or  trustees  in  connection 
with  the  business  of  the  trust  estate:  Sanderson  v.  Porter,  10  Out. 
App.  565;  Re  Skinner,  13  P.  R.  276. 

The  bill  of  a  mortgagee's  solicitor  in  regard  to  the  mortgaged 
estate  may  be  taxed  by  the  mortgagor:  Re  Lees,  5  Beav.  410;  Ex 
parte  Glass,  Re  Macdonald,  3  P.  R.  138;  see  also  Re  Massey,  34  Beav. 
463;  or  by  a  subsequent  incumbrancer:  Re  Taylor,  18  Beav.  165;  Re 
Jessop,  32  Beav.  406.  So  on  a  sale  by  mortgagees  under  a  power 
of  sale,  the  mortgagor,  or  a  subsequent  incumbrancer,  is  entitled  to 
taxation  of  the  solicitor's  bill:  Re  Crerar  &  Muir,  8  P.  R.  56;  and 
under  R.  S.  O.  c.  121,  s.  30,  the  taxation  may  be  had  without  an 
order,  and  that  clause  is  retrospective:  Ferguson  v.  E.  &  S.  Invest. 
Co.,  8  P.  R.  404.  So  also  an  assignee  for  creditors  is  entitled  to  tax 
the  costs  incurred  by  a  prior  assignee  of  the  same  estate:  Re  A.  &  B., 
6  P.  R.  68;  but  a  ratepayer  of  a  school  section  has  been  held  not 
entitled  to  a  taxation  of  the  costs  incurred  by  .the  trustees  of  the 
section:  HcGugan  v.  McGugcm,  19  Ont.  App.  56;  21  S.  C.  R.  267; 
nor  can  a  shareholder  tax  costs  incurred  by  the  company:  Re  Stephen, 
17  L.  J.  Ch.  219,  Ib.  372. 

A  creditor  of  an  estate  has  no  right  under  sec.  45  as  between  him- 
self and  the  personal  representative  to  a  taxation  of  the  costs 
incurred  by  the  latter  in  collateral  proceedings  affecting  the  estate, 
but  he  is  entitled  to  have  the  bill  "moderated":  Re  Hague.  Traders' 
Bank  v.  Murray,  12  P.  R.  119;  and  see  Beatty  v.  Haldan^  4  Ont.  App. 
239;  Re  Jackson,  40  Ch.  D.  495;  60  L.  T.  589. 
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Bule  1184  After  payment  by  a  mortgagee  of  his  solicitor's  bill,  the  mortgagor's 
only  remedy  is  for  an  account:  Re  Macdonald,  Macdonald'  &  Marsh,  8 
P.  R.  88;  Re  Cronyn,  etc.,  76.  372;  Re  Massey,  34  Beav.  463;  Re  Forsyth, 
34  Beav.  140;  13  W.  R.  932;  but  see  section  49,  infra.  An  account 
may  be  had  in  a  summary  way  under  Rule  1188. 

Where  on  the  application  of  a  mortgagor  the  mortgagee's  solicitor 
was  ordered  under  sec.  45,  to  deliver  to  a  third  party  a  copy  of  the 
bill  of  costs  of  the  sale,  it  was  held  that,  though  the  delivery  was, 
under  this  section,  to  be  regarded  as  for  the  purposes  of  a  reference 
to  taxation,  yet  the  person  so  obtaining  the  copy  had  not  necessarily 
the  right  to  tax  the  bill:  Re  Maffatt,  12  P.  R.  240. 

The  taxation  at  the  instance  of  a  third  party  must  be  made  as 
between  the  solicitor  and  his  client,  and  not  as  between  the 
solicitor  and  the  third  party:  Re  Wells,  8  Beav.  416;  Re  Jones,  8  Beav. 
479;  Re  Fyson,  9  Beav.  117;  Re  Barrow,  17  Beav.  547. 

And  where  the  parties  to  an  action  compromise  on  the  terms  that 
one  of  them  is  to  pay  the  others'  costs,  the  party  to  pay  may.  under 
this  section,  obtain  an  order  to  tax  the  costs,  but  the  application 
should  be  made,  "  In  the  matter  of  the  solicitor":  see  sec.  51.  infra; 
and  should  be  made  on  notice  to  him;  and  where  such  an  order  was 
obtained  ex  parte,  and  omitted  to  direct  the  account  between  the 
solicitor  and  his  client,  as  provided  by  Rule  1185  (a),  it  was  set 
aside  with  costs:  Re  McCarthy,  15  P.  R.  261;  Re  Hurllert,  71  L.  T. 
748;  sed  vide,  Re  Taylor,  1894,  1  Ch.  503,  671;  70  L.  T.  161;  Re 
Greenwood,  10  TJ.  C.  L.  J.  131. 

The  parties  who  institute  or  intervene  upon  the  taxation  become 
personally  liable  to  pay  the  costs  of  taxation,  if  the  same  become 
payable  to  the  solicitor:  Re  Rogers  &  Farewell,  14  P.  R.  38. 

Special   Circumstances: — 

46.  In    case    such    application    is    made    when,    under   the 
provisions      hereinbefore     contained,     a     reference     is     not 
authorized  to   be   made  except   under  special   circumstances, 
the  Court  or  Judge  to  whom  the  application  is  made,  may 
take  into  consideration  any  additional  special  circumstances 
applicable   to   the   person   making   it,    although   such   circum- 
stances   might    not    be    applicable    to   the    party    chargeable 
with  the  bill,   if  he  was  the  party  making  the  application. 
R.  S.  O.  1887,  c.  147,  s.  43. 

As  to  the  effect  of  this  section:  see  Re  Tardy,  20  L.  J.  Ch.  325; 
Re  Malcolmson,  9  P.  R.  242;  Re  Norman,  16  Q.  B.  D.  673;  54  L.  T. 
143;  and  as  to  what  are  "  special  circumstances,"  see  supra,  p.  1302. 

Delivery  of  Bill: — 

47.  For  the  purpose  of  such  reference  upon  the  application 
of  the  person  not  being  the  party  chargeable,  or  of  a  party 
interested   as  aforesaid,  the  Court   or  Judge  may  order  the 
solicitor,    his    assignee,  or    representative,    to    deliver   to   the 
party  making  the  application  a  copy  of  the  bill  upon  pay- 
ment of  the  costs  of  the  copy.     R.  S.  O.  1887,  c.  147,  s.  44. 

Re-Taxation  of  Bill:— 

48.  No  bill  previously  taxed  shall  be  again  referred,  unless 
under  the   special   circumstances   of   the   case   the   Court   or 
Judge  to  whom  the  application   is  made  thinks  fit  to  direct 
a  re-taxation  thereof.     R.  S.  O.  1887,  c.  147,  s.  45. 


What 
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A   re-taxation   will   not   be   ordered   unless    improper   charges   are  Rule  1184. 
specified  and  proved:  Eastman  v.  Eastman,  2  Chy.  Ch.  325;  and  see 
Cameron  v.  Campbell,  1  P.  B.  170.     In  Clarke  v.  Manners,  4  Gr.  432, 
a    taxation    was    opened    after   seven    years,    the   previous   taxation 
having  been  had  by  the  solicitor  without  notice  to  his  client. 

Payment  of  Bill,  when  it  does  not  preclude  Taxation:— 

49.  The   payment  of   any   such   bill   as   aforesaid   shall   in  ^ty™ent 
no  case  preclude  the  Court  or  Judge  to  whom  application  is  p°eclude 
made  from   referring  such  bill  for  taxation,   if  the   applica-  taxation  if 
tion  is  made  within  twelve  months  after  payment,  and  if  the^^daior 
special  circumstances  of  the  case  in  the  opinion  of  the  Court  year> 

or  Judge  appear  to  require  the  same,  upon  such  terms  and 
subject  to  such  directions  as  to  the  Court  or  Judge  seem  right. 
B.  S.  O.  1887,  c.  147,  s.  46. 

Payment  of  the  costs  by  the  party  primarily  liable,  was  held  to 
preclude  a  third  party  liable  to  pay  from  having  a  taxation:  see 
s.  45,  and  note,  p.  1305.  Sed  quccre,  if  payment  can  in  any  case  inter- 
cept the  right  of  taxation,  if  applied  for  within  twelve  months  after 
payment,  and  there  are  special  circumstances:  see  Re  Bracey,  8 
Beav.  338. 

This  section  seems  to  extend  the  time  limited  by  sec.  37,  supra,  for 
making  the  application,  wherever  payment  has  been  made,  and 
special  circumstances  can  be  shewn. 

Where  payment  was  made  under  protest,  a  taxation  was  ordered: 
Re  Cheescman,  1891,  2  Ch.  289;  64  L.  T.  602. 

Deduction  of  costs  by  the  solicitor  from  moneys  of  the  client  in 
his  hands  is  not  payment  within  the  meaning  of  this  section:  Ra 
Stoffdon,  56  L.  T.  355;  Re  West,  1892,  2  Q.  B.  102;  67  L.  T.  57;  Re 
Baylis,  1896,  2  Ch.  207;  Re  Malcolmson,  9  P.  B.  242;  unless  it  is 
made  with  the  express  consent  of  the  client:  Re  Thompson,  1804.  1 
Q.  B.  462;  and  at,  or  after,  the  delivery  of  a  signed  bill:  Re  Baylis, 
supra. 

The  giving  of  security  is,  under  this  section,  equivalent  to  pay- 
ment: Re  Boyle,  5  D.  M.  &  G.  540;  Sa-yer  v.  Wagstaff,  5  Beav. 
415;  Re  Curric,  9  Beav.  602;  Re  Harper,  10  Beav.  284;  Re  Fairbanks, 
1  Chy.  Ch.  222;  but  prima  facie  it  is  only  a  conditional  payment:  Re 
Romer,  1893,  2  Q.  B.  300;  69  L.  T.  547. 

Payment  before  the  delivery  of  the  bill  is  not  a  payment  within 
this  section:  see  Re  Street,  L.  B.  10  Eq.  165;  Re  Baylis,  1896,  2  Ch. 
107;  but  see  Hitchcock  v.  Stretton,  1892,  2  Ch.  343;  66  L.  T.  707. 

An  application  under  this  section  must  be  made  on  notice,  as  it  is 
necessary  for  the  applicant  to  establish  the  existence  of  special 
circumstances.  As  to  what  are  "special  circumstances":  see  s.  37, 
supra,  p.  1302,  and  notes;  Re  Munns,  50  L.  T.  356. 

An  agreement  for  consideration  not  to  dispute  the  bill,  is  an  answer 
to  an  application  to  tax  after  payment:  Re  Eley,  57  L.  T.  253. 

50.  In  all  cases  in  which  a  bill  is  referred  to  be  taxed,  the  A  Taxing 
officer  to  whom  the  reference  is  made,  may  request  the  proper  Officer 
officer  of  any  other  Court,  to  assist  him  in  taxing  any  part  of  JJ^reThe 
such  bill,   and  the  officer,  so  requested,   shall  thereupon  tax  assistance 
the  same,  and  shall  have  the  same  powers,  and  may  receive ot  tjl8 
the  same  fees  in  respect  thereof,  as  upon  a  reference  to  him  a^ot 

by  the  Court  of  which  he  is  an  officer,  and  he  shall  return  the  Court. 
bill,  with  his  opinion  thereon,  to  the  officer  who  so  requests 
him  to  tax  the  same.     B.  S.  O.  1887,  c.  147.  s.  47. 
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Rule  1184.  51.  All  applications  made  to  refer  any  bill  to  be  taxed,  or 

How  ap-  for  the  delivery  of  a  bill,  or  for  the  delivering  up  of  deeds, 

documents   and  papers,   shall   be  made  In  the  matter  of  (the 

tkitorto0  Solicitor);  and  upon  the  taxation  of  any  such  bill,  the  certi- 

be  entitled.  ficate  of  the  officer  by  whom  the  bill  is  taxed  shall,  unless 

set   aside   or   altered   by  order  of  a  Judge,   or  by   decree  or 

order   of   Court,   be   final   and  .conclusive    as   to  the   amount 

thereof,  and  payment  of  the  amount  certified  to  be  due  and 

directed  to  be  paid  may  be  enforced  according  to  the  practice 

of  the   Court  in  which  the  reference  has  been  made.     R.  S. 

O.  1887,  c.  147.  s.  48. 

An  appeal  from  the  certificate  of  a  Taxing  Officer,  made  on  a  tax- 
ation between  solicitor  and  client,  is  to  be  brought  in  the  same 
manner  as  an  appeal  from  the  report  of  a  Master:  Rule  773;  and  see 
Rules  769,  771.  772. 

The  following  Rides  1184-1188  are  framed  for  the  purpose  of 
carrying  out  the  statutory  provisions  of  K.  S.  O.  c.  174. 

1184.  "Where  the  retainer  of  the  solicitor  is  not  dis- 
puted  and  there  are  no  special  circumstances,  an  order 
mav  ^g  obtained  on  prcecipe  from  the  proper  officer  in 
the  county  in  which  the  solicitor  resides, 

(a)  By  the  client,  for  the  delivery  and  taxation  of  the 
solicitor's  bill; 

(&)  By  the  client,  for  the  taxation  of  a  bill  already 
delivered,  within  one  month  from  its  de- 
livery; 

(c)  By  the  solicitor,  for  the  taxation  of  a  bill  already 
delivered,  at  any  time  after  the  expiration  of 
one  month  from  its  delivery,  provided  no 
order  for  its  taxation  has  been  previously 
made.  New.  See  Con.  Kule  1228. 

There  is  no  corresponding  Rule  in  England. 

On  prcecipe.  Client's  Application.  —  A  client  applying  on  pr&cipe  for  an  order 
for  the  delivery  and  taxation  of  a  solicitor's  bill,  or  for  the 
taxation  of  a  bill  delivered,  is  required  to  submit  to  pay  what  may 
be  found  due  to  the  solicitor:  see  Forms  of  Order,  Nos.  99,  101,  in  the 
Appendix.  At]  nrder  Rhnnlfl  not,  therefore  bq  issnf  f|  0,n  *"-/K/JMM  fry  thft 
I  client  unless  he  admjtf?  %?  retainer. 

Wherever  a  client  obtains  an  order  to  tax  a  solicitor's  bill,  unless 
the  right  to  dispute  the  retainer  is  reserved,  it  is  taken  to  be 
admitted:  In  re  Frape,  1894,  2  Ch.  90;  Re  Herbert,  34  Ch.  D.  504;  but 
where  the  solicitor  obtains  the  common  order  for  taxation  ex  partc,  the 
client  is  entitled  to  dispute  the  retainer  as  to  the  whole  bill:  In  re 
Macdonald,  16  P.  R.  498. 

An  unqualified  person  acting  as  a  solicitor,  and  receiving  papers 
and  money  as  such,  is  subject  to  the  summary  jurisdiction  of  the 
Court:  Re  Hulme,  66  L.  T.  683,  but  semble,  an  order  should  not  be 
taken  against  such  a  person  on  pratcipe,  or  ex  parte. 
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An  order  obtained  on  prcecipe  where  a  special  application  should  Rule  1184. 
have  been  made,  may  be  set  aside  or  varied:  In  re   Webster,  1891,  2 
Ch.  102;  In  re  McCarthy,  15  P.  R.  261;  #*  Taylor,  1894,  1  Ch.  503; 
70   L.  T.   101. 

Where  the  order  is  obtained  on  pratcipe  in  ignorance  of  the  fact  of 
the  existence  of  circumstances  which,  if  known  to  the  client,  would 
have  made  a  special  application  proper,  the  order  may  nevertheless 
be  upheld:  Re  Bacon,  3  Chy.  Ch.  79;  Re  Toms,  3  Chy.  Ch.  204;  and  if 
set  aside  the  applicant  may  not  be  ordered  to  pay  costs,  if  he  acted 
in  good  faith:  see  Re  Armstrong,  1896,  1  Ch.  536. 

The  time  for  making  the  application  runs  from  the  date  of  the 
delivery  of  the  last  of  a  series  of  bills  relating  to  the  same  business: 
Re  Romer,  1893,  2  Q.  B.  286;  69  L.  T.  547;  Re  Butterfleld,  14  P.  R. 
149. 

Where  an  order  of  course  lapses,  or  becomes  ineffective,  it  is  irre- 
gular to  issue  a  second  order  on  pnrri>>:  Re  Webster,  1891,  2  Ch.  102; 
64  L.  T.  250;  Re  Taylor,  1894,  1  Ch.  503;  70  L.  T.  161. 

A  preccipe  order  is  issuable  by  "  the  proper  officer  in  the  County 
where  the  solicitor  resides";  in  Toronto  it  must  be  obtained  at  the 
Central  Office,  in  outer  counties  from  the  Local  Registrar,  if  any, 
or  from  the  Deputy  Clerk  of  the  Crown,  or  Deputy  Registrar. 

Special  Application,  where  necessary. — Wherever  the  retainer  is  dis- Where 
puted  a   special   application  is  necessary,   on  notice  to  the  solicitor:   5?°*J'  ap~ 
Re  Thurgood,  19  Beav.  541;  and  on  such  an  application  the  order  f or 
taxation  will  be  modified  so  as  to  enable  the  question  of  retainer  to 
be  tried,  either  in  an  action  to  be  brought  upon  the  bill,  or  in  some 
other  way  to  be  determined  by  the  Judge  or  judicial  officer  granting 
the  order. 

A  special  application  is  also  necessary  wherever  there  are  any 
special  circumstances  in  the  case,  or  some  special  order  is  required: 
J{<  Mlciiixnn,  1  Chy.  Ch.  187;  e.g.,  where  there  is  some  special  agree- 
ment as  to  cosis:  li»-  Thin-good,  19  Beav.  541;  Re  C.  d  L.,  15  C.  L.  J. 
13!>,  or  as  to  the  solicitor's  lien:  Re  Moss,  17  Beav.  59,  or  taxation  of 
only  i>art  of  the  bill  is  desired:  AY  Byrch,  8  Beav.  124;  Re  Yetts,  33 
Beav.  412;  Re  Johnson  <C  Wetherall,  37  Ch.  D.  433;  or  only  some  of 
several  parties  jointly  liable,  are  applying:  Re  Ildcrton,  33  Beav.  201; 
see  Re  Lcirin,  16  Beav.  608;  Re  Bccher,  etc.,  2  Chy.  Ch.  215;  or  after 
an  action  has  been  brought  by  solicitor  or  client,  or  after  an  order 
obtained  by  the  client  as  of  course  has  become  effete:  lie  Webster, 
1891,  2  Ch.  102;  Re  Taylor,  1894,  1  Ch.  503;  70  L.  T.  161. 

Where  a  bill  has  been  delivered  more  than  a  month,  the  client 
cannot  obtain  a  ///<ni>c  order,  but  must  apply  in  Chambers:  Re 
Boultltcc,  2  Chy.  Ch.  58. 

One  of  several  clients  who  have  given  separate  retainers  to  the 
same  solicitor  in  respect  of  the  same  action  or  matter  may  apply 
specially  for  a  taxation  of  his  bill,  but,  where  practicable,  the  other* 
should  be  notified  so  that  they  may  be  bound  by  the  taxation:  In  re 
Knlnman,  1894.  2  Ch.  201;  and  see  Re  Macdvnald*  16  P.  R.  498. 

Where  a  solicitor  has  funds  or  papers  of  a  client  in  his  possession 
and  claims  a  lien,  an  order  for  taxation  will  be  made,  though  the 
services  for  which  the  solicitor  claims  have  been  wholly  in  County 
Court  proceedings:  Re  Prince,  3  Chy.  Ch.  282;  and  Bee  Re  M.  C. 
Cameron,  1  Chy.  Ch.  356. 

Where  a  solicitor  is  employed  to  perform  services  not  necessarily 
within  the  scope  of  his  duty  as  a  solicitor,  e.g.,  the  procuring  a 
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Rule.  1184  pension  from  a  foreign  government,  he  may  make  a  bargain  for  the 
amount  to  be  allowed  him  for  such  services,  and  the  client  can 
neither  claim  a  bill  nor  have  a  taxation  in  respect  of  such  services: 
Ostrom  v.  Benjamin,  20  Ont.  App.  336;  see  O'Connor  v.  Gemmill,  29 
Ont.  47. 

A  client  who  is  merely  a  nominal  plaintiff,  his  name  being  used  for 
convenience,  and  who  is  not  responsible  to  the  solicitor,  is  not 
entitled  to  an  order  for  taxation:  Re  Attorneys,  6  P.  R.  319. 

Ouprcecipe.  Solicitor's  Application. — A  solicitor  cannot  apply  for  an  order 
for  taxation  until  a  month  has  elapsed  from  the  delivery  of  his 
bill,  as  provided  by  R.  S.  O.  c.  174,  s.  34;  see  supra,  p.  1297,  and  not 
then  if  an  order  has  been  previously  made  on  the  application  of  the 
client:  see  Rule  1184  (c). 

The  month  is  a  calendar  month:  see  R.  S.  O.  c.  1,  s.  8  (15),  and  is 
to  be  computed  exclusively  of  the  day  on  which  the  bill  is  delivered, 
and  the  day  on  which  the  order  was  applied  for:  see  Re  MorpJuj  & 
Kerr,  2  Chy.  Ch.  56. 

The  order  should  only  be  obtained  on  prwcipe  in  simple  cases. 
Wherever  there  are  special  circumstances,  or  a  special  order  is 
required,  a  special  application  on  notice  to  the  client  should  be  made: 
Re  Atkinson,  1  Chy.  Ch.  187. 

",  !:e  common  order  only  can  be  obtained  on  prwcipe:  Ib. 

Where  for  any  reason  an  order  of  course  lapses  or  becomes  in- 
effective, a  second  order  of  course  is  irregular:  Re  Webster,  1891,  2 
Ch.  102;  64  L.  T.  250;  Re  Taylor,  70  L.  T.  161;  1894,  1  Ch.  503. 

Where  an  order  is  obtained  on  prcecipe,  or  on  motion  ex  parte, 
where  notice  should  have  been  given,  it  may  be  set  aside  on  appli- 
cation of  the  client  with  costs;  but  if  the  order  was  obtained  bona 
flde  in  ignorance  of  the  existence  of  the  circumstances  making  it 
proper  to  apply  specially,  the  order  may  be  upheld:  Re  Bacon,  3  Chy. 
Ch.  79;  Re  Toms,  3  Chy.  Ch.  204;  or  if  set  aside  the  solicitor  may  not 
be  ordered  to  pay  costs. 

Where  a  solicitor  obtained  ex  parte  an  order  against  his  client 
pending  an  application  to  have  the  client  declared  a  lunatic,  the 
order  was  set  aside  on  the  declaration  of  lunacy  being  subsequently 
made,  but  without  costs,  as  the  solicitor  appeared  to  have  acted  in 
the  bona  flde  belief  that  the  client  was  sane:  Re  Armstrong,  1896,  1 
Ch  536. 

Special  application,  where  necessary. — If  a  special  order  is  required 
to  be'had.  notice  must  be  given:  Re  Atkinson,  1  Chy.  Ch.  187;  also  where  there 
is  a  special  agreement  as  to  retainer:  Re  Thurgood,  19  Beavi  541; 
or  as  to  the  costs:  Ib.;  or  as  to  the  solicitor's  lien:  Re  Moss,  17  Beav. 
59;  or  where  there  are  any  special  circumstances  whatever  affecting 
the  costs,  or  the  liability  of  the  alleged  client:  Re  Fitch,  2  Chy.  Ch. 
288;  Re  C.  &  L.,  15  C.  L.  J.  139. 

Where  there  are  some  alleged  clients  who  dispute,  and  others 
who  admit  the  retainer,  the  solicitor  may  on  special  application 
obtain  the  usual  order  as  to  the  unresisting  clients,  and  the  taxation 
should  be  ordered  on  notice  to  the  others  who  dispute  the  retainer, 
with  liberty  to  them  to  attend  the  taxation,  which  should  be  con- 
clusive as  to  them  only  as  to  the  quantum  in  the  event  of  their 
being  ultimately  found  liable:  In  re  Macdonald,  16  P.  R.  498. 

The  order  to  tax,  if  made  on  a  special  application,  may  reserve 
questions  of  retainer  and  negligence,  or  other  matters  of  defence. 
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in  a  proper  case:  Re  Millar,  12  P.  R.  155;  or  refer  them  to  the  Taxing  Rule  1184 
Officer:  He  Bacon,  3  Chy.  Ch.  79;  Re  Toms,  Ib.,  204;  Re  Lewis,  9  U. 
C.  L.  J.  81;  Re  Green,  1  P.  R.  89;  but  see  Re  Totten,  27  U.  C.  Q.  B. 
449,  where  it  was  held  that,  without  consent,  the  right  to  dispute  the 
retainer  cannot  be  reserved. 

Praecipe  Order  for  Taxation,  Effect  of.— The  form  of  order  Common; 
when  obtained  by  a  client  (see  Form  No.  99),  contains  a  submission 
on  the  part  of  the  applicant  to  pay  what  is  found  due,  this  is  inserted 
for  the  purpose  of  giving  the  Court  jurisdiction  to  order  payment 
by  the  applicant,  instead  of  leaving  the  solicitor  to  bring  an  action: 
see  In  re  Battams,  1897,  1  Ch.  699;  7G  L.  T.  385,  and  under  such  an 
order  the  client  cannot  dispute  the  retainer:  Re  Herbert,  34  Ch.  D. 
504. 

Where  the  client,  while  asking  for  a  taxation,  at  the  same  time 
wishes  to  dispute  the  retainer,  he  should  move  in  Chambers  for  the 
order  on  notice  to  the  solicitor,  and  the  order  should  either  omit  the 
submission  to  pay,  or  it  should  be  qualified  and  made  subject  to  the 
question  of  retainer  being  found  against  him,  and  the  right  to  dispute 
the  retainer  should  be  reserved  to  the  applicant  by  the  order. 

So  also  the  common  order  where  obtained  by  the  client  will  be 
deemed  to  be  a  waiver  of  the  defence  of  the  Statute  of  Limitations 
as  to  any  statute-barred  items  in  the  bill:  Re  Margetts,  1896,  2  Ch. 
263. 

Where  the  common  order  is  obtained  by  the  client,  the  solicitor 
would  appear  to  have  the  right  to  dispute  the  alleged  retainer:  see 
Re  Toms,  3  Chy.  Ch.  204;  and  it  is  held  in  England  that  under  the 
common  order  obtained  by  the  solicitor,  the  client  may  object  to 
every  item  on  the  ground  of  want  of  retainer:  Re  Jones,  35  Ch.  D. 
105;  Re  Herbert,  34  Ch.  D.  504;  but  under  an  order  obtained  by 
the  client  himself,  he  cannot  object  to  the  whole  bill  on  that  ground: 
Ib.;  and  see  Rule  1184. 

Where  there  is  no  retainer  in  writing,  and  it  is  disputed,  weight 
is  trivon  to  the  denial  of  the  client:  Re  Ecclcs  &  Can-oil,  1  Chy.  Ch. 
263;  Bird  v.  Harris,  43  L.  T.  434;  W.  N.  1881,  5. 

A  contract  to  pay  a  retaining  fee  will  not  be  enforced:  ford  v. 
Mason,  16  P.  R.  25. 

The  common  order  for  taxation  is  now  under  Rule  1186,  to  be  read 
as  if  it  contained  an  order  for  payment  of  the  amount  to  be  found 
due  upon  the  reference:  see  Rule  1185  (<f),  whether  the  order  be 
made  on  the  application  of  solicitor,  client,  or  third  party  liable  to 
pay;  it  is  not  necessary  to  bring  an  action:  Re  Peace  &  Waller,  49 
L.  T.  637.  Formerly  when  the  order  had  been  obtained  by  the 
solicitor,  he  was  not  entitled  to  such  summary  order  for  payment: 
Re  Washington,  12  P.  R.  386. 

Under  the  common  order  the  Taxing  Officer  has  power  to  inves- 
tigate and  dispose  of  questions  of  carelessness,  impropriety  and 
negligence  in  the  conduct  of  the  business  to  which  the  bill  relates, 
so  far  as  they  affect  the  solicitor's  right  to  recover  the  costs  in  ques- 
tion; and  the  officer's  certificate,  unless  appealed  against  in  proper 
time,  is  conclusive  as  to  all  matters  within  his  jurisdicton:  Re  Millar, 
Millar  v.  Cline,  12  P.  R.  155;  Re  Kerr,  29  Gr.  188;  Thompson  v.  Millt- 
*en,  13  Gr.  197;  Re  Massey,  26  Ch.  D.  459;  51  L.  T.  390;  and  R.  S. 
O.  c.  174,  s.  51;  but  the  Taxing  Officer  cannot,  under  the  common 
order,  inquire  as  to  .the  damages  sustained  by  the  client  by  the 
alleged  negligence  of  the  solicitor:  Thompson  v.  Milliken,  15  Gr.  197. 
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Rule  1184.      The  form  of   the  common  order  when  obtained  by   the  client  or 
person  chargeable,  or  the  solicitor,  is  regulated  by  Rule  1185. 


Special 
order. 


Special  Order. — Where  the  order  is  made  on  the  special  applica- 
tion of  the  solicitor  or  client,  it  may  contain  any  special  provisions 
which  the  peculiar  circumstances  of  the  case  may  require;  it  may 
reserve  the  question  of  retainer  or  any  other  defence,  to  be  disposed 
of  either  in  an  action  to  be  brought  on  the  bill,  or  it  may  refer  any 
such  defences  to  the  Taxing  Officer:  see  supra,  note  p.  1311. 

Where  Place  of  Reference:— 

taxation  to 

be  had.  R.  S.  O.  c.  174,  s.  35,  supra,  provided  that  a  solicitor  s  bill  is  to  be 

taxed  whether  the  order  for  taxation  be  obtained  on  motion, 
or  on  pracipe,  in  the  County  in  which  the  work  was  done:  Re  Solici- 
tor, 2  C.  L.  T.  106;  Re  Idington  &  Mickle,  8  P.  R.  566;  by  the  proper 
officer  of  any  of  the  Courts  in  the  County  in  which  any  of  the 
business  charged  for  was  done;  but  this  provision  of  the  statute  is 
now  superseded  by  Rule  1187,  under  which  the  reference,  unless 
otherwise  ordered,  is  to  be  to  the  proper  Taxing  Officer  for  the 
County  in  which  the  solicitor  resides.  See  formerly  Re  Clute  & 
Williams,  13  P.  R.  110. 

Where  the  principal  part  of  the  work  had  been  done  in  the 
country,  and  there  had  also  been  agency  work  done  in  Toronto, 
although  the  Court  has  in  such  a  case  a  discretion  to  refer  the  bill 
to  Toronto,  yet  on  a  special  application,  it  was  held  that  the  dis- 
cretion should  not  be  exercised  in  favour  of  Toronto1  except  under 
special  circumstances:  Re  Skinner,  13  P.  R.  276,  447. 

It  would  seem  that  the  opposite  party  may  apply  to  change  the 
place  of  reference  where  the  order  has  been  issued  on  prcecipe:  Re 
Solicitor,  7  P.  R.  263. 

Reference  Scope  of  Reference. — Besides  taxing  the  costs,  the  Taxing  Offi- 
cer is  also  required  to.  take  an  account  between  the  parties:  see 
Rule  1185,  note. 

As  to  the  power  to  inquire  into  negligence,  etc.:  see  supra,  p.  1311. 

Scale'  Scale  of  Costs.— Where  the  costs  being  taxed  were  incurred  in  an 

action,  the  scale  on  which  they  are  to  be  taxed  between  solicitor 
and  client  will  be  that  on  which  the  costs  in  the  action  are  taxable 
between  party  and  party:  Scanlan  v.  M'Donough,  10  C.  P.  104;  Re 
Solicitors,  33  C.  L.  J.  466. 

Appeal  from  Taxing  Officer's  Report.— The  Taxing  Officer's 
certificate  is  a  report,  and  is  only  appealable  as  provided  by  Rules 
769,  771,  772:  see  Rule  773;  Re  Crothers,  15  P.  R.  92;  Ford  v.  Mason, 
16  P.  R.  25;  and  Re  RoUnsm,  17  P.  R.  137. 

Costs  of  Taxation. — Where  the  solicitor  has  offered  to  take 
in  full  settlement  less  than  the  amount  of  a  bill  of  costs  as  rendered, 
and  has  made  the  offer  in  a  manner  unequivocal  and  binding  on 
him,  then,  and  not  otherwise,  he  was  formerly  allowed  the  benefit 
of  the  offer  in  determining  whether  or  not  a  sixth  has  been  struck 
off.  If  the  offer  to  take  a  less  sum  were  unequivocal  and  binding 
on  the  solicitor,  then  upon  taxation  the  question  whether  one-sixth 
had  been  taxed  off  was  determined  by  reference  to  the  smaller 
amount  so  offered  to  be  accepted:  Re  Allison,  12  P.  R.  6;  Re  Cameron 
&  Co.,  13  P.  R.  173;  see  also  Re  Cariheu;  and  Tfc  Pa»i,  27  Ch.  D. 
485;  In  re  Elves,  58  L.  T.  580;  and  Re  Mackenzie,  69  L.  T.  751. 


Costs  of 
taxation. 
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Where  more  than  a  sixth  was  taxed  off,  the  Court  nevertheless,  Rule  H85. 
in  Re  Mackenzie,  69  L.  T.  751,  in  its  discretion  allowed  the  solicitor 
the  costs  of  taxation  under  special  circumstances  reported  by  the 
Taxing  Officer. 

Security  for  Costs. — The  fact  of  a  client  applying  for  taxation  Security 
being  out  of  the  jurisdiction  is  not   sufficient  ground   for  an  order  f or  costs. 
for  security  for  costs,   without  special   circumstances  being  shewn: 
Re  A.  B.,  6  P.  R.  210.    But  see  Re  Cornwall,  in  note  to  Rule  1198. 
p.  1528. 

1185.  "When  a  client  or  other  person  obtains  an  order  solicitor 
for  the  delivery  and  taxation  of   a  solicitor's  bill  of  fees,  taxLtionnt 
charges  and  disbursements,  or  a  copy  thereof,  the  bill  shall 
be  delivered  within  fourteen  days  from  the  service  of  the 
order. 

(a)  The  bill  delivered  shall  stand  referred  to  the  pro- 
per officer  for  taxation,  and  on  the  reference 
the  solicitor  shall  give  credit  for,  and  an  ac- 
count shall  be  taken  of  all  sums  of  money  by 
him  received  from  or  on  account  of  the  client, 
and  the  solicitor  shall  refund  what,  if  any- 
thing, he  may  on  such  taxation  appear  to  have 
been  overpaid.  Con.  Rule  1226. 

(6)  The  costs  of  the  reference  shall  unless  otherwise 
directed  be  in  the  discretion  of  the  officer,  sub- 
ject to  appeal,  and  shall  be  taxed  by  him 
when  and  as  allowed.  58  Y.  c.  13,  s.  37. 

(c)  The  solicitor  shall  not  commence   or  prosecute 

any  action  in  respect  to  the  matters  referred 
pending  the  reference  without  leave  of  the 
Court  or  a  Judge; 

(d)  The  amount  certified    to  be  due    shall    be    paid 

forthwith  after  confirmation  of  the  certifi- 
cate by  filing,  as  in  the  case  of  a  Master's  re- 
port, by  the  party  liable  to  pay  the  same; 

(e)  Upon  payment  by  the  client  or  other  person  of 

what  (if  anything)  may  appear  to  be  due  to 
the  solicitor,  or  if  nothing  is  found  to  be  due 
to  the  solicitor,  the  solicitor  (if  required)  shall 
deliver  to  the  client  or  other  person,  or  as  he 
may  direct,  all  deeds,  books,  papers,  and  writ- 
ings in  the  said  solicitor's  possession,  custody, 
or  power,  belonging  to  the  client; 
J.A.— 83 
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Eule  use.  (ft  The  order  shall  be  read  as  if  it  contained  the  above 

particulars,  and  shall  not  set  forth  the  same, 
but  may  contain  any  variations  therefrom,  and 
any  other  directions  which  the  Court  or  Judge 
shall  see  fit  to  make.  Con.  Rule  1226. 

There  is  no  corresponding  Rule  in  England.  This  Rule  contains 
with  some  changes  the  provisions  which  previously  thereto  it  was 
usual  to  insert  in  an  order  for  the  taxation  of  a  solicitor's  bill.  It 
will  not  now  be  proper  to  insert  them,  and  the  order  will  be  read 
as  if  it  contained  them:  see  clause  (/)  and  Rule  1186;  but  it  may  con- 
tain any  variations  or  additional  directions.  Forms  Nos.  99,  100,  101, 
in  the  Appendix,  are  the  forms  of  orders  to  be  used  in  such  cases, 
and  should  be  adhered  to;  Re  Solicitors,  9  P.  R.  90,  is  not  to  be 
followed. 

This  Rule  regulates  the  practice  where  a  client  or  other  person 
obtains  an  order  for  delivery  and  taxation,  or  for  taxation  only,  of 
a  solicitor's  bill  of  costs.  The  words  "  other  person  "  are  intended 
to  include  persons  who  are  not  directly  liable  to  the  solicitor  as  his 
client,  but  who  are  nevertheless  liable  to  pay  his  costs:  see  R.  S.  O. 
«.  174,  ss.  35,  45,  supra,  pp.  1301,  1305. 

Rule  1184  regulates  the  time  and  conditions  within,  and  upon  which 
the  order  may  be  obtained  on  prcecipe.  In  cases  not  coming  within 
that  Rule  the  application  for  the  order  must  be  made  on  notice  to 
the  solicitor. 

An  application  for  taxation,  or  delivery  and  taxation,  of  a  solici- 
tor's bill  of  costs  must  be  made  "  In  the  matter  of  solicitors  " :  see 
R.  S.  O.  c.  174,  s.  51,  supra,  p.  1308. 

Under  the  first  clause  of  this  Rule  a  bill  must  be  delivered  by  the 
solicitor  within  fourteen  days  after  the  service  of  an  order  for  its 
delivery.  In  case  the  solicitor  make  default  he  is  liable  to  attach- 
ment for  disobedience:  Dvnt  v.  Basham.  9  Ex.  467;  23  L.  J.  Ex.  161; 
but  where  the  solicitor  declines  to  make  any  charge  for  his  services, 
the  delivery  of  a  bill  will  not  be  enforced:  Re  Griffith,  7  Times,  268; 
and  see  Re  Kerr,  12  Beav.  390. 

As  to  the  delivery  of  the  bill:  see  notes  to  R.  S.  O.  c.  174,  s.  34, 
supra,  p.  1297. 

Clause  (a). — As  to  place  of  reference:  see  Rule  1184,  and  note. 

Account.  Account. — The  account  authorized  to  be  taken  by  this  clause  is 
confined  to  moneys  received  by  the  solicitor  in  the  transaction  of 
the  business  to  which  the  bill  refers,  and  does  not  authorize  a  general 
account  of  all  dealings  between  the  client  and  the  solicitor;  thus 
where  a  barrister  obtained  an  order  for  taxation  against  his  solicitor. 
it  was  held  that  he  was  not  entitled  to  call  for  an  account  of  counsel 
fees  received  by  the  solicitor  in  other  matters  in  which  he  had  re- 
tained the  applicant  as  counsel:  Re  Le  Brasseur,  74  L.  T.  526,  and 
see  Jones  v.  James,  1  Beav.  307;  Re  Smith,  4  Beav.  309;  9  Beav. 
182;  Cooper  v.  Euwrt,  2  Ph.  362. 

In  an  action  by  a  firm  of  solicitors  for  the  recovery  of  costs,  it  was 
held  that  the  client  was  not  entitled  to  set  off  against  the  costs, 
an  amount  paid  by  him  to  one  of  the  firm,  in  respect  of  certain 
special  services  rendered  by  him  and  not  charged  for  in  the  costs 
sued  for:  McDougall  v.  Cameron,  21  S.  C.  R.  379. 
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In  taking  the  account  under  this  clause  the  Taxing  Officer  may  Rule  1185. 
inquire  into  an  alleged  agreement  in  the   nature  of  a  compromise, 
as  to  prior   bills  of  costs   not  referred   to  taxation,   the  amount  of 
which  the  solicitor  claims  to  deduct  from  the  moneys  of  his  client 
in  his  hands:  Re  O'Donohoe,  14  P.  R.  317;  19  S.  C.  R.  356. 

Statute  of  Limitations. — The  Statute  of  Limitations  begins  to  run  Statute 
against    the    solicitor    from    the    date    when    the    work    included    i11!^*1?14" 
the  bill  was  completed:  Coburn  v.  Colledge,  1897,  1  Q.  B.  702;  76  L. 
T.  608.    Where  a  client  obtains  an  order  to  tax  a  bill  some  of  the 
items  of  which  are  barred  by  the  Statute,  he  is  held  to  waive  the 
Statute,  and  is  bound  to  pay  whatever  is  found  due:  Re  Margetts, 
1896,  2  Ch.  263. 

Interest  on  Costs. — In  the  absence  of  special  agreement  interest  interest, 
•cannot  be  recovered  on  an  untaxed  bill:  Cameron  v.  Heighs,  14  P. 
R.  56;  but  interest  is  payable  on  a  bill  delivered  to  a  client  after 
demand,  and  notice,  under  Jud.  Act,  s.  114  (2),  swpra,  p.  148,  that 
interest  will  be  claimed:  Re  McClive  d  Oilleland,  2  C.  L.  T.  103,  but 
the  Taxing  Officer  has  no  power  to  allow  interest  unless  that  matter 
has  been  expressly  referred  to  him:  S.  C.,  18  C.  L.  J.  98;  see  in  Eng- 
land under  the  Solicitors'  Remuneration  Act,  Blair  v.  Gardner,  19  Q. 
B.  D.  516;  Re  Marsden,  40  Ch.  D.  475. 

The  Taxing  Officer  has  no  authority  to  charge  the  solicitor  with 
interest  upon  money  in  his  hands  belonging  to  his  client;  Re  O'Dono- 
Jioe,  12  P.  R.  612;  28  C.  L.  J.  19,  in  S.  C. 

Only  those  payments  are  allowed  which  are  made  by  the  solicitor 
in  his  professional  capacity:  Re  Remnant,  11  Beav.  603,  and  not 
payments  in  proceedings  where  he  was  not  professionally  concerned: 
Hemmmg  v.  Wilton,  4  Car.  &  P.  318;  Re  Lees,  5  Beav.  410. 

Clause  (b). — Prior  to  58  Viet.  c.   13,  the  costs  of  the  reference  Costs, 
were  not  in  the  discretion  of  the  Court,  but  if  the  client  attended 
the  taxation,  or  obtained  the  order,  and  less  than  a  sixth  was  struck 
off  the  bill,  he  was  liable  to  pay  them,  and  if  a  sixth  or  more  was 
struck  off,  the  solicitor  was  liable  to  pay  them. 

See  R.  S.  O.  c.  174,  s.  40,  supra,  p.  1303. 

Clause  (d). — After  taxation  under  an  order  obtained  after  action  Enforcing 
brought,   the  litigation  is  ended  except  to  enforce  payment.    If  theor^er' 
order  does  not  reserve  questions  of  retainer  and  negligence,  it  is  not 
open  to  the  client  to  take  a  double  chance  of  defeating  the  solici- 
tor's claim  by  proceeding  to  defend  the  action  after  the  conclusion 
of  the  taxation:  Re  Millar,  12  P.  R.  155;  where  Re  Clarke,  9  P.  R. 
337,  and  Macdonald  v.  Piper,  10  P.  R.  586,  were  distinguished.     But 
see  Re  Washington,  12  P.  R.  386. 

Under  this  clause  no  further  order  for  payment  of  the  balance 
found  due  to  either  party  is  necessary,  whether  the  order  is  obtained 
by  the  client,  •  third  party,  or  solicitor;  but  the  solicitor  or  client 
is  entitled  to  enforce  payment  by  execution  on  the  confirmation  of 
the  report.  The  report  must  be  filed,  and  unless  appealed  from, 
is  confirmed  at  the  expiration  of  fourteen  days  from  the  service  of 
notice  of  the  filing  on  the  opposite  party:  Rule  769. 

Where  the  result  of  the  taxation  is  that  the  solicitor  has  been 
over-paid,  and  that  money  of  the  client  is  in  his  hands,  an  order 
may  be  made  that  the  solicitor  be  struck  off  the  Roll,  unless  by  a 
named  day  he  pay  the  amount  due  the  client,  with  any  costs  of  the 
taxation  payable  by  him.  and  costs  of  thp  motion:  Re  Knowlcs,  16 
P.  R.  408;  Re  Solicitor,  1895,  2  Ch.  66. 
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?i86-ii90. 
what  or- 

iSato 
contain. 


An  order  for  reference  of  a  solicitor's  bill  for 
taxation  shall  be  presumed  to  contain  the  above  clauses  (a) 
to.  (e)  inclusive  of  Eule  1185,  whether  obtained  on  prce- 
cipe  or  otherwise  and  by  the  solicitor,  client  or  other  person 
liable  to  pay  the  bill.  Con.  Kule  1227. 


reference 


of  third 
party. 


The  reference  for  taxation  shall  unless  otherwise 
ordered  be  to  the  proper  taxing  officer  for  the  county  in 
which  the  solicitor  resides.  New. 

This  Rule  varies,  and  in  effect  supersedes  the  provisions  of  R.  S.  O. 
c.  174,  s.  35,  supra,  p.  1301,  as  to  the  officer  to  whom  the  reference  is- 
to  be  directed. 

1188 — (1)  "When  a  person  other  than  the  client  ap- 
plies for  taxation  of  a  bill  delivered  or  for  the  delivery  of  a 
copy  thereof  for  the  purpose  of  taxation  and  it  appears 
that,  by  reason  of  the  conduct  of  the  client,  the  applicant 
is  precluded  from  taxing  the  same,  but  is  nevertheless 
entitled  to  an  account  from  the  client,  it  shall  not  be  neces- 
sary for  the  applicant  to  bring  an  action  for  an  account,  but 
the  Court  or  a  Judge  may,  in  a  summary  manner,  refer  a 
bill  already  delivered  or  order  delivery  of  a  copy  of  the 
bill,  and  refer  the  same  for  taxation,  as  between  the  ap- 
plicant and  the  client,  and  may  add  such  parties  not  al- 
ready notified  as  may  be  necessary. 

(2)  The  provisions  of  Rule  1185  so  far  as  they  are  ap- 
plicable, shall  apply  to  such  taxation.  Con.  Rule  1229. 

3.  SHERIFFS'  FEES. 

1189.  The  fees  and  allowances  to  be  taken  and  received 
by  Sheriffs  and  Coroners  other  than  those  provided  for  by 
any  statute  or  Rule  of  Court,  shall  be  the  fees  and  allow- 
ances set  forth  in  the  Tariff  C  appended  to  these  Rules. 
Con.  Rule  1232. 

sheriff's         119O — (1)  Where  part  only  is  made  by  the  Sheriff  on,, 
whUereage>  or  by  force  of  an  execution  against  goods  and  chattels,  the 
fd°bdut8nozt  Sheriff  shall  be  entitled,  besides  his  fees  and  expenses  of 
execution,  to  poundage  only  upon  the  amount  so  made  by 
him,  whatever  be  the  sum    indorsed   upon   the  writ^  and 
where  the  personal  estate,  except  chattels  real,  of  the  judg- 
ment debtor  is  seized  or  advertised  on  or  Bunder  an  execu- 
tion, but  not  sold  by  reason  of  satisfaction  having  been 
otherwise  obtained,   or  from  some  other  cause,   and  no- 


Sheriffs' 
fees. 
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money  is  actually  made  by  the  Sheriff  on  or  by  force  of  Ruie  iieo. 
such  execution,  the  Sheriff'  shall  be  entitled  to  the  fees  and 
expenses  of  execution  and  poundage  only  on  the  value 
of  the  property  seized  not  exceeding  the  amount  indorsed 
on  the  writ,  or  such  less  sum  as  the  Court  or  a  Judge  may 
deem  reasonable.  Con.  Kule  1233,  Kules  23  June,  1894, 
1375,  part. 

(2)  Where  land  or  chattels  real  of  the  judgment  debtor  sheriff's 
have  been  advertised  under  an  execution,  but  not  sold  by  where *and 
reason  of  payment  or  satisfaction  having  been  otherwise  realize1!, 
obtained  on,  or  within  one  month  before,  the  day  on  which  but  not 
the  property  has  been  advertised  to  be  sold,  or  any  day  to 
which  the  sale  may  be  adjourned,  the  Sheriff  shall  be  en- 
titled to  the  fees  and  expenses  of  the  execution  and  the 
poundage,  only  on  the  value  of  the  debtor's  interest  in 
the  property  not  exceeding  the  amount  indorsed  on  the 
writ,  or  such  less  sum  as  the  Court  or  a  Judge  may  deem 
reasonable.     Kules  23  June,  1894,  1375,  part. 

See  also  notes  to  Rule  871,  supra,  pp.  1046,  1047.  ^ 

A  Sheriff  was  formerly  only  entitled  to  poundage  for  money  £  U&J]-  5"/2. 
actually  passing  through  his  hands,  and  he  was  not  entitled  to 
charge  poundage  on  moneys  paid  by  the  execution  debtor  direct 
to  the  execution  creditor  or  his  solicitor:  Hamilton  &  P.  D.  Ry.  Co. 
v.  Gore  Bank,  20  Gr.  190;  but  now  where  the  payment  is  made, 
or  the  claim  is  settled,  after  seizure  of  the  debtor's  goods,  the 
Sheriff,  though  not  entitled  to  poundage  on  the  whole  amount  re- 
covered, is  under  this  Rule  entitled  to  poundage  on  the  value  of 
the  goods  seized  not  exceeding  the  amount  indorsed  on  the  writ, 
unless  an  order  for  a  less  sum  is  made  under  clause  (1):  and  see 
McRolterts  v.  Hamilton,  7  P.  R.  95.  Where  the  money  is  paid  direct 
to  the  Sheriff  without  any  seizure  he  is  entitled  to  his  poundage 
and  fees:  Consolidated  Bank  v.  Bickford,  7  P.  R.  172. 

The  original  Rule  did  not  authorize  a  Sheriff  to  collect  poundage 
under  an  execution  against  lands  where  the  lands  have  been  adver- 
tised but  not  sold:  see  Merchants  Bank  v.  Campbell,  32  C.  P.  170; 
French  v.  L.  Superior,  etc.,  14  P.  R.  541;  clause  (2)  now  makes  pro- 
vision in  that  respect. 

The  Sheriff  is  not  entitled  to  poundage  where  the  goods  seized 
are  upon  an  interpleader  issue  determined  not  to  be  the  goods 
of  the  execution  debtor,  even  though  they  have  been  sold  under 
the  interpleader  order:  Turner  v.  Crozier,  14  P.  R.  272. 

Where,  in  consequence  of  an  appeal  by  the  execution  debtor,  the 
Sheriff  after  seizure  withdrew  of  his  own  motion  to  save  expense 
to  parties,  and  the  execution  was  subsequently  superseded,  he  was 
held  entitled  to  compensation.  The  principle  of  the  Rule  is  that 
where  the  Sheriff  has  made  a  seizure,  and  his  proceedings  are  inter- 
rupted before  the  execution  is  executed,  he  is  entitled  to  his  pound- 
age, or  a  sum  in  lieu  thereof,  and  that  the  means  by  which  the 
interruption  takes  place  is  of  no  consequence:  Weegar  v.  G.  T.  Ry.  Co., 
16  P.  R.  371. 
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Rules  Poundage  covers  the  risk  and  responsibility  cast  upon  th'e  Sheriff 

1191-1193.  in  seizing,  retaining,  selling  and  returning  the  money.  If  his  action 
be  intercepted  so  that  he  does  not  make  the  money,  it  is  for  the 
Court  to  say  what  allowance^shall  be  made  to  him  in  lieu  of  pound- 
age: Wad'sworth  v.  Bell,  8  P.  R.  478.  See  also  Morrison  v.  Taylor, 
9  P.  R.  390. 


1191.  Where  there  are  writs  of  execution  upon  the 

•  • 

entitled  to  same  judgment  to  several  counties,  and  the  personal  estate 
amifcfes  of  the  judgment  debtor  has  been  seized  or  advertised,  in 
only-  one  or  more  or  all  of  such  counties  but  not  sold,  by  reason 
of  satisfaction  having  been  obtained  under  and  by  virtue 
of  a  writ  in  any  of  the  counties,  and  no  money  has  been 
actually  made  on  the  execution,  the  Sheriff  shall  not  be 
entitled  to  poundage,  but  to  mileage  and  fees  only  for  the 
services  actually  rendered  and  performed  by  him,  and  the 
Court  or  Judge  may  allow  him  a  reasonable  charge  for 
such  services,  in  case  no  special  fee  therefor  is  assigned 
in  any  tariff  of  costs.  Con.  Kule  1234. 

See  Lee  v.  Dangu*--  1892,  1  Q.  B.  231;  2  Q.  B.  337;  Re  Wells,  68 
L.  T.  231, 

if  party          1192.  Where  any  person  liable  on  an  execution  is  dis- 

dissatisfied       .«/»»•.•«_    .1  e  i_c  <? 

he  may  satisfied  with  the  amount  01  poundage  fees  or  expenses  of 
t^e  court,  execution  claimed  by  a  Sheriff,  the  Court  or  a  Judge  may, 
reduce'tL  before  or  after  payment  thereof,  upon  the  application  of 
amount,  such  person,  upon  notice  to  the  Sheriff,  if  the  amount  ap- 
/9  Pears  t°  be  unreasonable,  notwithstanding  that  it  is  ac- 
/A-  cording  to  the  tariff,  reduce  the  same  or  order  the  same  to 
be  refunded  upon  such  terms  as  may  seem  just.  Con.  Rule 
1235. 
Adopted  from  R.  S.  O.  1877,  c.  66,  s.  47. 

era  H93.  Upon  the  settlement  of  an  execution,  in  whole 
coats.  or  in  part,  by  payment,  levy  or  otherwise,  the  Sheriff 
claiming  any  fees,  poundage,  expenses  or  remuneration, 
which  have  not  been  taxed,  shall,  upon  being  required  by 
either  party,  and  on  payment  or  tender  of  the  expenses  of 
taxation,  and  the  sum  of  25  cents  for  a  copy  of  his  bill  in 
detail  (which  he  shall  be  bound  to  render)  have  his  fees, 
poundage,  expenses  or  remuneration,  as  the  case  may  be, 
taxed  by  the  proper  taxing  officer  of  the  county  wherein 
such  Sheriff  keeps  his  office.  Con.  Rule  1236. 
Taken  from  R.  S.  O.  1877,  c.  66,  s.  48;  and  49  Viet.  c.  16,  s.  17. 
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1194.  The  Taxing  Officer  shall  tax  the  bill  and  give,  Rules 

•  1194-1198 

when  requested,  a  certificate  of  the  taxation.     Con.  Rule  How  to  be* 

1238.  taxed  and 

taxation 
Taken  from  R.  S.  O.  1877,  c.  66,  s.  50.  certified. 

1195.  A  Sheriff  shall  not  without  taxation  collect  any  costs  not  to 

r>  ,  i  J-.L        i       i          i  be  colleot- 

fees,  costs  or  poundage  or  expenses,  alter  he  has  been  re-  ed  tin 
quired  to  have  the  same  taxed.     Con.  Kule  1237. 
Taken  from  R.  S.  O.  1877,  c.  66,  s.  49. 

1196.  The  Taxing  Officer,  upon  proof  of  notice  of  the?£*fn°f 
time  and  place  of  the  taxation  having  been  duly  served  officer, 
upon  the  Sheriff,  Deputy  Sheriff,  or  other  officer  charged 
with  the  execution  of  the  writ,  shall  examine  the  bill,  whe- 
ther such  taxation  is  opposed  or  not,  and  satisfy  himself 

that  the  items  charged  in  such  bill  are  correct  and  legal, 
and   strike    out    items   charged  for  unnecessary    services. 
Con.  Kule  1239. 
Taken  from  R.  S.  O.  1877,  c.  66,  s.  51. 

1197.  A  party  dissatisfied  with  the  taxation  may  appeal  SSXSoS.0* 
therefrom  as  in  ordinary  cases  of  taxation  between  party 

and  party.     Con.  Eule  1240. 
Taken  from  R.  S.  O.  1877,  c.  66,  s.  52. 

See  supra,  p.  957,  for  practice  on  appeals  from  taxation  in  ordinary 
cases. 

4.  SECURITY  FOR  COSTS. 

1198.  __(i)  Security  for  costs  may  be  ordered  where  fs0erc3, 

by  law  or  by  the  practice  a  party  has  heretofore  been  en-  order  for-  t 

titled  to  obtain  security  for  costs,  and,  without  restricting  't 

the  generality  of  this  provision,  also  in  the  following  cases:  /A    „  t 

(a)  Where  the  plaintiff  resides  out  of  Ontario; 

(&)  Where  the  plaintiff  is  ordinarily  resident  out  of 

Ontario,  though  he  may  be  temporarily  resi-        3  &£•$.  U 

dent  within  Ontario; 

6    l  -  -    & 

(c)  Where     the     plaintiff     has     brought     another 

action  or  proceeding  for  the  same  cause  which 
is  pending  in  Ontario  or  in  any  other  country; 

(d)  Where    the   plaintiff    or   any  person  through  or 

under  whom  he  claims,  has  had  judgment  or 
order  passed  against  him,  in  another  action  or 
proceeding  for  the  same  cause  in  Ontario  or  in 
any  other  country,  with  costs,  and  such  costs 
have  not  been  paid; 
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Rule  H98.  and  the  Court  or  a  Judge-may  make  such  order  for  security 
for  costs  and  staying  proceedings  until  security  is  given 
as  may  seem  just.  See  Rules  of  23  June,  1894,  1377  ; 
Rules' of  1  Jan.,  1896,  1498. 

Security  for  Costs,  wh.cn  ordered. — This  Rule  does  not  limit 
the  riglxLJD  security  for  costs  to  the  cases^  enumerated  in  clauses 
(a).  (&).  (c)  and  ((j).  but  gives  a  specific  right  to  security  in  those 
cases  in  addition  to  any  others  in  which,  according  to  law  or  the 
practice  of  the  Court,  a  party  has  been  heretofore  entitled  to  claim 
security  for  costs. 

In  addition  to  the  cases  enumerated  in  this  Rule  security  for 
costs  may  be  required  to  be  given:  (1)  Where  the  action  is  brought 
or  prosecuted  by  a  nominal  plaintiff.  (2)  In  actions  to  recover  penal- 
ties. (3)  In  actions  for  libel  under  R.  S.  O.  c.  68,  s.  10.  (4)  In 
actions  of  slander  imputing  unchastity  to  any  woman:  see  R.  S.  O. 
c.  68,  s.  5.  (5)  In  actions  by  insolvent  persons  against  Justices  of 
the  Peace  and  other  public  officers:  see  R.  S.  O.  c.  89.  (6)  Parties 
residing  -out  of  the  jurisdiction  coming  into  the  Master's  Office  to 
prove  claims  as  creditors  or  otherwise.  (7)  Parties  to  garnishee  or 
interpleader  proceedings,  in  the  position  of  plaintiffs,  and  who  are 
resident  out  of  the  jurisdiction.  (8)  And  generally  persons  out  of  the 
jurisdiction  initiating  any  proceedings.  (9)  A  defendant  setting  up 
a  counter-claim  unconnected  with  the  plaintiff's  claim. 

Queers,  whether  security  will  be  ordered  in  a  vexatious  or  frivolous 
action:  Potter  v.  Cotton,  W.  N.  1879,  204. 

The  fact  that  the  cause  of  action  is  a  foreign  judgment  recovered 
by  the  plaintiff  does  not  affect  the  right  to  security:  Crozat  v. 
Brogtien,  1894,  2  Q.  B.  30. 

It  will  not  be  ordered  in  nn  alimony  suit-  Bennett  v.  Bennett,  7  P. 
R.  54,  because  in  such  actions  the  plaintiff  is  not  ordered  to  pay  costs 
although  she  fails. 

In  regard  to  the  liability  to  give  security  for  costs,  an  executor 
stands  in  no  different  position  from  a  litirant  sninK  in  lus-frwn  right: 
Re^Parker,  16  P.  R..  392. 

Eesidence       (a)  Residence  out  of  the  Jurisdiction. — A  defendant  is  prima 

outofjur-  facie,  but  not  necessarily,  entitled  to  security  because  the  plaintiff's 

isdiction.     residence  is  out  of  the  jurisdiction.     If  it  be  made  apparent  from 

/fl  J  /?  evidence  which  the  Court  can  look  at,   such  as  defendant's  adniis- 

0^1 •//  "3<?3  sions  on  examination,  or  other  admission  though  not  in  any  technical 

form:   Anglo-American   v.    Rowlin,    10    P.    R.   391,    that   there   is    no 

defence,  security  will  not  be  ordered,  or  a  prcccipe  order  will  be  set 

aside:  Doer  v.  Rand,  10  P.  R.  165;  Thibaiudcau  v.  Herbert,  16  P.  R. 

420;  De  St.  Martin  v.  Davis,  W.  N.  1884,  86;  28  Sol.  Jour.  392. 

A  plaintiff  giving  a  fictitious  address  Avithin  the  jurisdiction,  when 
he  is  in  fact  a  prisoner  under  criminal  sentence  in  Ontario  will  be 
ordered  to  give  security  for  costs:  Fournier  v.  Hogarth,  15  P.  R.  72; 
although  the  fact  that  the  plaintiff  is  in  prison  is  not  of  itself  a 
ground  for  ordering  him  to  give  security:  see  Dupont  v.  Crook,  80 
L.  T.  Jour.  31. 

A  plaintiff  wilfully  giving  a  false  or  fictitious  address  within  the 
jurisdiction,  though  really  living  without,  will  be  ordered  to  give 
security:  Waldron  v.  McWalter,  6  P.  R.  145;  Sutherland  v.  McDonulil, 
9  P.  R.  178;  Redondo  v.  Chaytor,  4  Q.  B.  D.  458;  Manln/  v.  Rcirh-l:<;  S 
De  G.  M.  &  G.  468,  and  see  Re  Sturgis,  etc.,  34  W.  R.  163; 
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Andrews  v.  Read,  3  Times,   573;   Fraser  v.  Palmer,  3  Y.   &  C.  280;  Rule  1198 

and   where   this   is   done,   the   order   will   not   be  discharged   merely 

because  the   plaintiff   comes   to    reside   within   the  jurisdiction:    Ib.; 

but   where   a  plaintiff  has   by   mistake   given   an   erroneous   address 

within  the  jurisdiction,    when  he  was   in   fact  resident  temporarily 

out    of    the    jurisdiction,     on    the    mistake    being    established,     he 

will  not   be   ordered   to   give   security,    if   he  has    in   the   meantime 

come     to     reside     within     the     jurisdiction:     Anderson     v.     Quebec 

Fire  Ins.    Co.,   15   P.   II.   132.     A   sole  plaintiff   residing   out   of  the 

jurisdiction,  will  prima  facie  be  obliged  to  give  security:  Dan.  Pr.,  5th 

ed.,  28;  Republic  of  Costa  Rica  v.  Erlanger,  3  Ch.  D.  G2;  also  a  sole 

plaintiff  leaving  the  jurisdiction  during  the  pendency  of  the  action 

in  order  to  avoid  arrest   for  contempt  of  Court:   Codd  v.  Delay,  15 

P.  R.  374;  but  not  if  any  one  of  several  plaintiffs  resides  within  the 

jurisdiction,  where  they  sue  in  respect  of  a  joint  claim,  even  though 

a  several  claim  be  set  up  in  the  alternative:  D'Hormusgee  v.  Grey,  10 

<3.  B.  D.  13;  McConnell  v.  Wakeford,  13  P.   R.  455;  Smith  v.  Sitcer- 

thorne,  15  P.  R.  197.     But  since  p"7"°  Vffi  i-H  11TI,  all  the  plaintiffs     

may  not  be  jointly  liable  for  the  whole  costs;  hence,  the  rule  that 
security  for  costs  should  not  be  ordered  where  the  objection  taken  to  a 
plaintiff  (e.g.,  residence  abroad,  insolvency),  is  not  applicable  to  other 
co-plaintiffs,  does  not  now  universally  govern:  Tritinj}  v.  J7flffrfr,  "^  P. 
R.  29.  in  which  security  was  ordered  for  the  costs  of  the  defendants 
against  one  plaintiff,  where  the  claims  of  the  several  plaintiffs  were 
distinct. 

Security  for  costs  was  refused  in  an  alimony  suit  though  the 
plfiintiff  was  rosirlent  out  of  the  Jurisdiction:  Bennett  v.  Bennett.  1 
P.  R.  54.  

Security  will  not  be  required  if  the  plaintiff  is  serving  abroad  in 
the  army  or  navy:  Evelyn  v.  Chippendale,  9  Sim.  497;  Evering  v. 
Chiffendcn,  1  Dowl.  536;  Dickenson  v.  Duffill,  1  Chy.  Ch.  108;  or  if  a 
subject  and  at  the  time  resident  within  the  jurisdiction,  though  his 
movements  be  uncertain:  Allen  v.  Globe,  Globe,  1st  December,  1881; 
Gardiner  v.  Harris,  8  L.  R.  Ir.  352;  but  see  Hartley  v.  Toronto 
General  Trusts,  33  C.  L.  ,T.  432. 

In  Martin  v.  Russell,  21  L.  R.  Ir.  196,  security  was  ordered  to  be 
given  by  a  sailor  following  his  calling  out  of  the  jurisdiction,  though 
his  family  resided  within  it. 

A  motion  for  security  was  refused  where  the  plaintiffs,  resident  out 
of  the  jurisdiction,  had  recovered  judgment,  and  the  defendant  was 
appealing  and  alleged  that  since  recovery  of  the  judgment,  the 
plaintiffs  had  removed  their  assets  out  of  the  Province:  Exchange 
Bank  v.  Barnes,  11  P.  R.  11. 

ATI  inffirit  Will  not  b<*  ni'flprprl  to  g'vp  sppiirity  for  pnsts.  Tl"1*  tvill 
his  guard  inn  nr  npvt  fvipnrl-  Moran  v.  Kellogg,  10  C.  L.  T.  184;  Scott 
v.  Niagara,  etc.,  15  P.  it.  409,  455;  Roberts  v.  Coughlin,  18  P.  R.  94, 
but  see  Stinson  v.  Martin,  2  Chy.  Ch.  86. 

If  the  plaintiff's  permanent  residence  is  foreign,  the  defendant  is 
entitled  to  security  if  the  plaintiff  is  out  of  the  jurisdiction  at  the 
time  of  the  motion:  Robertson  v.  Cowan,  10  P.  R.  5G8. 

If  a  plaintiff  gees  out  of  the  jurisdiction  permanently  pending 
action,  he  may  be  required  to  give  security  for  both  past  and  future 
costs:  Massey  v.  Allen,  12  Ch.  D.  807;  Hateley  v.  Merchants  Despatch 
Transportation  Co.,  10  P.  R.  253;  Codd  v.  Delap,  15  P.  R.  374. 

Defendants  were  held  not  entitled  to  security  from  plaintiffs  who 
sued  as  executors,  and  who,  under  a  power  of  attorney  from  Eng- 
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Rule  1198.  lish  executors,  took  out  probate  in  Ontario  of  the  will  of  a  testator 
who  resided  and  died  in  England:  Sykea  v.  Canada  Pacific  Ry.,  3  C. 
L.  T.  505. 

Semble,  that  an  affidavit  of  information  and  belief  as  to  residence 
abroad  is  not  sufficient  ground  for  an  order  for  security  for  costs: 
Hailing  sworth  v.  Hollingsworth,  10  P.  R.  5. 

As  to  what  constitutes  "residence"  abroad:  see  Re  Trench,  25  Ch. 
D.  500. 

And  as  to  what  constitutes  residence  within  the  jurisdiction  by  a 
foreign  company:  see  Parker  v.  Odette,  16  P.  R.  69;  Welsbach  I. 
Light  Co.  v.  8t.  Ledger,  76.  ,  382;  Pittsburg  C.  8.  Co.  v.  Marx,  102  L. 
T.  Jour.  532;  W.  N.  1897.  36. 

(b)  Temporary  Residence  within  Jurisdiction.  —  Formerly  if 
the  plaintiff  was  in  fact  within  the  jurisdiction,  he  could  not  be 
re(lu're<^  to  give  security:  see  Wilder  v.  Hopkins,  4  P.  R.  350; 
Rfdondo  v.  Chaytor,  4  Q.  B.  D.  453;  and  other  cases  cited  supra;  but 
now  under  the  provisions  of  this  Rule  a  temporary  residence  within 
the  jurisdiction  will  not  be  sufficient  to  exonerate  a  party  ordinarily 
resident  abroad  from  giving  security.  It  is  probable  that  this  branch 
of  the  Rule  may  be  held  to  extend  to  other  cases  besides  that  of  a 
plaintiff  in  an  action,  where  residence  abroad  is  the  ground  of 
ordering  security  to  be  given.  An  application  to  compel  security  to 
be  given  by  a  foreigner  in  prison  within  the  jurisdiction  was 
refused:  Dupont  v.  Crook,  80  L.  T.  Jour.  31;  but  that  was  before  the 
amendment  of  the  Rule  authorizing  an  application  in  case  of  tem- 
porary residence 

Another          (c)   pendency  of  another  Action. 

action 
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pending.  To  bring  a  case  within  plfinao  M  nf  this  K^IP,  it  must  be  clearly 
shewn  that  tho  muses  of  action  are  identically  the  same,  and  not 
merely^  growing  out,  nf  thf>  same  transaction:  Dean  v.  Lamprey,  2 
Chy.  Uh.  202.  See  also  Hill  v.  Paulet,  66  L.  T.  645;  Casicell  v. 
Murray,  18  C.  L.  J.  76;  Grand  Junction  Ry.  v.  Peterborough,  10  P.  R. 
107;  Lucas  v.  Cruickshank,  13  P.  R.  31;  Cobbctt  v.  Warner,  L.  R.  2 
Q.  B.  108;  and  Martin  v.  Beauchamp,  25  Ch.  D.  12;  approved  in 
McCaoe  v.  Bank  of  Ireland,  14  App.  Gas.  413. 

In  Brunsden  v.  Humphrey,  14  Q.  B.  D.  141,  it  was  held  that  where 
a  judgment  had  been  obtained,  in  an  action  to  recover  damages  for 
injury  to  the  plaintiff's  cab,  in  a  collision  caused  by  the  defendant's 
servant,  another  action  might  be  brought  for  damages  for  a 
personal  injury  suffered  in  the  same  collision  as  it  was  held  to 
constitute  a  distinct  cause  of  action. 

See  Rus-sell  v.  Waterford  £  Limerick,  Ry.,  16  L.  R.  Ir.  314,  for  an 
instance  of  splitting  a  cause  of  action. 

In  Serrao  v.  Noel,  15  Q.  B.  D.  549,  an  action  was  instituted  in  the 
Chancery  Division  for  an  injunction  to  restrain  the  defendants  and 
a  company  from  parting  with  shares  or  registering  the  defendants 
as  transferees,  and  for  "  further  and  other  relief."  The  action 
was  settled  by  an  order  for  delivery  up  of  shares  to  the  plaintiff,  and 
staying  the  action.  Owing  to  delay  in  delivering  the  shares  they 
were  sold  at  a  loss,  and  this  action  was  brought  for  damages  for  the 
detention.  It  was  held  that  it  was  the  same  cause  of  action  as  in  the 
Chancery  Division,  and  the  plaintiff  was  estopped  by  a  consent  order 
from  recovering  damages,  the  action  in  the  Chancery  Division  being 
for  all  kinds  of  relief  to  do  complete  justice  between  the  parties. 
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In  order  to  entitle  a  defendant  to  security  for  costs  under  this  Rule  1198. 
Clause  of  the  Rule,  therefore,  the  other  action  or  proceeding  must  be 
substantially  for  tTie  same  cause  as.  that  for  which  thf>  antirm  i«a 
Brought  in  which  the  security  Is  claimed,  and  it  must  hg  still  ppml- 
ifl£.  Where  security  is  ordered  the  proceedings  are  of  course  stayed 
until  the  security  is  given:  see  Campbell  v.  Elgie,  16  P.  R.  440,  and 
the  action  may  be  dismissed  if  the  security  be  not  given  within  the 
time  limited  by  the  Court:  see  Rules  1202  and  1203.  The  word 

prpcppfling  "  in  this  and  thp  following  clause  of  the  Rule  means,  a 
proceeding  i"  Hnnri-  An  appeal  from  an  order  dismissing  a  motion 
to  set  aside  an  award  was  held  not  to  be  a  "  proceeding  for  the 
same  cause,"  as  an  action  to  recover  moneys  in  respect  of  certain 
matters  included  in  the  submission,  but  not  dealt  with  by  the 
award:  Caughell  v.  Broicer,  17  P.  R.  438. 

(d)   Non-payment    of    Costs    in    another    Action    for    same  Non-pay 
Cause. — This  Rule  supersedes  the  former  practice  under  which  the  merit  of 
second  action  might  be  stayed  until  the  costs  of  the  former  action cos  a' 
were  paid:  Campbell  v.  Elgie,  10  P.  R.  440. 

As  to  the  meaning  of  the  word  "proceeding":  see  Caughell  v. 
Broicer,  supra. 

Security  for  costs  may  be  ordered  to  be  given,  even  though  the 
former  action  was  not  between  precisely  the  same  parties,  where 
the  plaintiff  is  suing  substantially  by  virtue  of  the  same  alleged  title 
as  that  set  up  in  the  former  action:  May  v.  Werden,  17  P.  R.  530, 
where  the  second  plaintiff  knew  the  history  of  the  prior  litigation, 
and  appeared  to  have  been  made  plaintiff  in  order  to  evade  the 
practice  which  would  require  security  to  be  given. 

Where,  however,  the  costs  in  the  former  action  were  not  ordered 
to  be  paid  by  the  plaintiff  personally,  but  out  of  an  estate,  security 
was  refused:  Curtis  v.  McNabb,  7  P.  R.  246;  Peters  v.  Tilly,  11  P. 
D.  145. 

The  plaintiff  cannot  set  up  that  the  first  action  was  brought  with- 
nit  his  authority  where,  when  it  became  known  to  him  he  could 
love  to  relieve  himself  on  that  ground  from  liability  for  the  costs, 
jut  has  not  done  so:  Lea  v.  Lang,  17  P.  R.  203;  18  P.  R.  1,  where 
the  order  for  security  was  set  aside  on  terms,  the  plaintiff  having 
sbtained  an  order  setting  aside  the  judgment  obtained  against 
lim  in  the  first  action. 

Under  the  former  practice,  where  some  of  the  causes   of  action 
a  second  action  were  the  same  as  in  a  former  action,  the  plain- 
tiff having  discontinued  as  to  those,  the  Court  refused  to  stay  the 
econd  action  in  respect  of  the  new  causes  of  action  till  costs  of  the 
former  action  were  paid:  Bywater  v.  Dunne,  10  L.  R.  Ir.  380. 

Where  an  action  by  a  married  woman  by  her  next  friend  was 
dismissed  with  costs,  for  want  of  prosecution,  a  second  action  on 
her  behalf  for  the  same  object  but  by  a  new  next  friend  was  stayed 
till  the  costs  of  the  first  action  were  paid:  Re  Payne,  Handle  v.  Payne, 
23  Ch.  D.  288;  and  in  such  a  case  the  defendant  would  now  be  entit- 
led to  security  for  costs  under  this  clause  of  the  Rule. 

Nominal  Plaintiff.— Security  may  be  ordered  if  the  plaintiff  is  Nominal 
insolvent   and   the  suit   is   in   reality   for  the  benefit   of  some  other  Plaiutlff- 
person:  Mason  v.  Jeffrey,  2  Chy.  Ch.  15;  Little  v.  Wright,  16  Gr.  576; 
Pendry  v.  O'Neill,  7  P.  R.  52;  Boice  v.  O'Loane,  7  P.  R.  359;  Delaney 
v.  MacLellan,  13  P.  R.  63;  Delap  v.  Charlebois,  15  P.  R.  45;  Major  v. 
Mackenzie,  17  P.  R.  18  (explaining  Gordon  v.  Armstrong,  16  P.  R.  432); 
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Rule  1198.  May  v.  Werden,  17  P.  R.  530,  affirmed  by  D.  C.,  33  C.  L.  J.  568;  es- 
pecially if  such  other  person  is  out  of  the  jurisdiction,  though  the 
plaintiff  had  a  nominal  interest:  Re  Rainy  Lalce  Lumber  Co.,  11  P.  It. 
314;  see  also  Swain  v.  Follows,  18  Q.  B.  D.  585;  and  see  Port  Roican 

6  L.  8.  Ry.  Go.  v.  South  Norfolk  Ry  Co.,  13  P.  R.  327,  where  an  appli- 
cation for  security  for  costs  was  made,  on  the  ground  that  the  plain- 
tiff company  was  alleged  to  have  no  corporate  existence,   and   was 
alleged  to  be  suing  on  behalf  of  a  third  person  who  was  insolvent. 
So  where  the  plaintiff  is  only  one  of  a  large  number  interested,  and 
the  Court  is  satisfied  that  he  has  been  put  forward  by  the  others 
to  institute  the  suit,  and  he  is  a  man  of  no  means:  Hathway  v.  Doig, 
9  P.  II.  91;  Clark  v.  St.  Catharines,  10  P.  R.  205;  Re  Seventh  E.  C. 
Bay.  Soc.,  53  L.  T.  109. 

Where  an  action  was  brought  by  a  mortgagor  in  respect  of  the 
mortgaged  estate,  and  the  mortgage  was  so  large  as  to  leave  no  value 
in  the  equity  of  redemption,  so  that  the  action  was  really  for  the 
benefit  of  the  mortgagee,  the  plaintiff  was  required  to  give  security 
for  costs  as  being  in  effect  a  nominal  plaintiff:  Gordon  v.  Armstrong, 
16  P.  R.  432;  see  Major  v.  Mackenzie,  17  P.  R.  18. 

To  entitle  a  defendant  to  security  on  this  ground  it  is  not  sufDcieut 
to  shew  that  the  plaintiff  is  a  man  of  no  means,  and  has  no  beneficial 
interest,  it  must  be  shewn  that  the  action  is  really  that  of  some  other 
person:  Major  v.  Hadcenzie,  17  P.  R.  18;  and  security  will  not  be 
ordered  to  be  given  where  the  plaintiff  asserts  a  cause  of  action  in 
which  no  one  but  himself  is  interested:  Clarke  v.  Rama.  Timber  Trans- 
port Co.,  10  P.  R.  384;  nor  where  the  plaintiff  himself  has  an  interest 
in  the  suit  which  is  brought  partly  for  the  benefit  of  another:  Wall- 
bridge  v.  Trust  &  Loan  Co.,  13  P.  R.  67;  but  the  interest  must  lie 
substantial  and  not  merely  nominal:  Delaney  v.  MacLellan,  13  P. 
R.  63. 

In  a  class  suit  brought  by  four  ratepayers  against  a  municipal 
corporation  and  reeve  for  an  account  of  moneys  received  by  the 
reeve  from  the  corporation,  security  was  refused,  although  the 
plaintiffs  were  alleged  to  be  financially  incompetent  to  answer  costs, 
the  action  being  virtually  the  plaintiffs'  and  not  that  of  third  persons 
putting  the  plaintiffs  forward  to  sue:  McAllister  v.  O'Meara,  17  P. 
R  176. 

An  assignee  in  insolvency  bona  fide  suing  in  the  discharge  of  his 
duty  will  not  be  ordered  to  give  security,  though  without  means  and 
not  beneficially  interested:  Vara  v.  Qvuld,  8  P.  R.  31;  nor  will  a 
receiver  of  an  insolvent  company  continuing,  by  order  of  the  Court, 
an  action  brought  by  the  company:  Provincial  Ins.  Co.  v.  Ooodcrliam, 

7  P.   R.  283;  nor  an  official  liquidator:  Cowell  v.   Taylor,  31  Ch.  D. 
34.    The  doubts   expressed  as   to   such   cases   in  Poolcy's   Trustee  v. 
Whetham,  28  Ch.  D.  38,  were  dispelled  in  Cowell  v.  Taylor,  supra. 

Where  f!1p  pl-iintiff  '«  -i  cnrpor.itior^  thf-  f»^  thnt  jt_is  insolvent, 
and  a  receiver  of  its  igg^ta  imc  h^on  nppmntnfl  jg  no  gronnd_Tor 


_ 

security  :  Dartmouth  Harbour  Commission  v.  Mayor  of  Dartmouth,  34 
W.  R.  774;  55  L.  .T.  Q.  B.  483;  but  see  Hav-kin*  H.  Co.  v.  Want,  G9 
L.  T.  297;  4  R.  577;  9  Times,  481,  538. 

Quwre,  whether  the  rule  that  security  is  not  ordered  against  one 
only  of  several  plaintiffs  was  ever  applicable  to  the  case  of  an 
insolvent  plaintiff  suing  for  the  benefit  of  another:  Irving  v.  Clark. 
12  P.  1C.  li'J. 
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Where  the  plaintiff  parts  with   his   interest  pendente  lite,    further  Rule  1198. 
proceedings  may  be  stayed  until  security  is  given,  or  the  suit  is  revived 
in  the  name  of  the  assignee:  Sican  v.  Adams,  7  P.  R.  147;  see  also 
Seear  v.  Lawson,  16  Ch.  D.  121,  and  Qoatley  v.  Enmott,  15  C.  B.  291. 

Poverty  of  the  plaintiff  is  no  ground  alone  for  asking  security: 
Ross  v.  Jacques,  8  M.  &  W.  135;  Sweetman  v.  Morrison,  10  P.  R.  446; 
Cowell  v.  Taylor,  31  Ch.  D.  at  p.  38;  Heckscher  v.  Crosley,  1891,  1  Q. 
B.  224;  Cook  v.  Whellock,  24  Q.  B.  D.  658;  38  W.  R.  534;  nor  his 
insolvency  where  he  is  suing  for  his  own  benefit:  Rhodes  v.  Dawson, 
16  Q.  B.  D.  548;  not  even  though  the  plaintiff  be  also  a  married 
woman:  McKay  v.  Baker,  12  P.  R.  341. 

A  defendant's  right  to  security  for  costs  may,  however,  be  waived 
by  not  applying  at  a  proper  stage  of  the  cause:  Robertson  v.  McMaster, 
8  P.  R.  14.  The  rule  as  to  when  it  is  too  late  to  apply  is  not  the 
same,  however,  as  formerly:  see  note  to  Rule  1201,  and  United  Tele- 
phone Co.  v.  Bassano,  31  Ch.  D.  630. 

Actions  to  recover  Penalties. — See  Rule  1200,  and  notes. 

Actions  for  Libel.— By  R.  S.  O.  c.  68,  s.  10,  in  actions  for  libel  Libel, 
contained  in  a  newspaper  (as  defined  by  sec.  1  of  the  Act),  the  defen- 
dant may  at  any  time  after  the  filing  of  the  statement  of  claim  apply 
for  security  for  costs  upon  notice,  and  on  an  affidavit  by  the  defendant 
wr  his  agent  shewing  the  nature  of  the  action  and  defence,  and  shew- 
ing that  the  plaintiff  is  not  possessed  of  property  sufficient  to  answer 
the  costs  of  the  action  in  case  a  verdict  or  judgment  is  given  in  favour 
of  the  defendant,  and  that  the  defendant  has  a  good  defence  on  the 
merits,  and  that  the  statements  complained  of  were  published  in 
good  faith,  or  that  the  grounds  of  action  are  trivial  or  frivolous. 
Where,  however,  the  alleged  libel  involves  a  criminal  charge,  the 
defendant  is  not  entitled  to  security  for  costs  unless  he  satisfies  the 
Court  or  Judge  that  the  action  is  trryiaL_O¥— ft»ivolous,  or  that  the 
article  was  published  in  good  faith,  and  that  there  was  reasonable 
ground  to  believe  that  the  same  was  for_tie_juiblicJ3enefit,  and  that 
the  publication  took  place  in  mistake  or  misapprehension  of  the  facts 
and  that  there  was  nn.._f>fina11y  pnNw  r"trnrtntinn  m  mrntmnod  in 
see.  6  (2). 

But  on  such  an  application  the  Judge  is  not' to  try  the  merits,  and 
contentious  affidavits  in  answer  will  not  be  received:  Bartram  v. 
London  Free  Press,  18  P.  R.  11;  it  is  sufficient  if  the  defendant  makes 
out  a  prima  facie  case  for  security:  Swain  v.  Mail  Printing  Co.,  16  P. 
R.  132;  Lennox  v.  Star  Co.,  16  P.  R.  488;  and  see  Swthwick  v.  Hare, 

15  P.  R.  222;  Bartram  v.  London  Free  Press,  18  P.  R.  11. 

As  to  the  case  where  a  criminal  charge  is  involved,  see  Smyth  v. 
Stephenson,  17  P.  R.  374;  Georgian  Bay  Co.  v.  The  World,  16  P.  R. 
320;  MacdonaU  v.  World,  II.,  324. 

A  libel  does  not  involve  "  a  criminal  charge "  unless  the  offence 
imputed  is  one  that  could  be  made  the  subject  of  an  indictment: 
e.g.,  a  charge  that  a  joint  stock  company  bribed  aldermen  is  not  a 
"  criminal  charge,"  because  a  company  could  not  be  indicted  for  an 
offence  involving  malice  or  intent  on  the  part  of  the  alleged  offender: 
Georgian  Bay  Co.  v.  The  World,  supra;  Bennett  v.  Empire  Print.  Co., 

16  P.  R.  63;  and  see  D'lvry  v.  The  World,  17  P.  R.  387. 

Where  it  was  shewn  that  the  plaintiff  was  not  in  fact  the  person 
referred  to  in  the  alleged  libel,  the  action  was  regarded  as  frivolous: 
Graeme  v.  Glooe  Printing  Co..  14  P.  R.  72. 
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Rule  1198.  A  printed  paper  issued  daily  by  the  conductors  of  a  mercantile 
agency  to  persons  who  are  subscribers  to  the  agency,  for  the  purpose 
of  giving  the  information  required  by  such  subscribers,  is  a  "  news- 
paper "  within  R.  S.  O.  c.  68,  s.  10,  supra:  Slattery  v.  Dim,  34  C.  L. 
J.  564. 

As  to  what  is  a  good  defence  on  the  merits:  see  Pala&lno  v.  Gustin, 
17  P.  R.  553.  It  must  be  disclosed:  see  Lancaster  v.  Ryckman,  15  P. 
R.  199;  Georgian  Bay,  etc.,  Co.  v.  The  World,  16  P.  R.  320.  An  order 
of  a  Judge  granting,  or  refusing  security  under  R.  S.  O.  c.  68,  is 
final;  but  not  that  of  the  Master  in  Chambers  or  other  judicial  officer: 
see  Ib.,  and  see  Bryant  v.  Reading,  17  Q.  B.  D.  128;  54  L.  T.  524; 
Clench  v.  Dooley,  56  L.  T.  122;  Christie  v.  Corncay,  9  P.  R.  529;  but 
see  Reg.  ex  rel  McGuire  v.  Birkett,  21  Ont.  162. 

Where  the  alleged  libel  is  against  a  candidate  for  a  public  office 
in  Ontario,  the  defendant  is  not  entitled  to  security:  R.  S.  O.  c.  57, 
s.  5  (2),  (a):  Conmee  v.  Weinman,  16  P.  R.  239. 

Slander  Actions    of    Slander    for    imputing    TJnchasity.— By    R.     S. 

u™dias?ity  *-*•  C-  ^'  S-  ^'  m  actions  by  women  for  slander  imputing  adultery, 
'  fornication,  or  concubinage,  the  defendant  may  at  any  time 
after  the  filing  of  the  statement  of  claim  apply  to  the  Court  or  a 
Judge,  upon  notice  to  the  plaintiff,  for  security  for  costs  to  be  in- 
curred in  such  action,  upon  an  affidavit  of  the  defendant  shewing 
the  nature  of  the  action,  and  that  the  plaintiff  is  not  possessed 
of  property  sufficient  to  answer  the  costs  of  the  action  in  case 
a  verdict  or  judgment  is  given  in  favour  of  the  defendant,  and  that 
the  defendant  has  a  good  defence  to  the  action  on  the  merits,  or 
that  the  grounds  of  the  action  are  trivial  or  frivolous. 

In  such  an  application  the  nature  of  the  defence  must  be  dis- 
closed, it  is  not  sufficient  for  the  defendant  simply  to  swear 
that  he  has  a  good  defence  on  the  merits:  Lancaster  v.  Ryckman,  15 
P.  R.  199;  and  see  Paladino  v.  Gustin,  17  P.  R.  553. 

Public  Actions  against  Justices  and  other  Public  Officers.— By  R. 

officers.  g  Q  c  gj^  g  -^  JQ  case  an  action  or  other  legal  proceeding  is 
brought  against  a  Police  Magistrate,  or  other  Justice  of  the 
Peace,  for  any  act  done  by  him  in  the  execution  of  his  duty 
as  such  Justice,  with  respect  to  any  matter  within  his  juris- 
diction as  such  Justice,  or  against  any  other  officer  or  person  ful- 
filling any  public  duty  for  anything  by  him  done  in  the  perform- 
ance of  such  duty,  whether  such  duties  arise  out  of  the  Common 
Law  or  are  imposed  by  any  Act,  Imperial,  Dominion  or  Provincial, 
the  defendant  may,  at  any  time  after  the  service  of  the  writ,  apply 
to  the  Court  or  a  Judge  for  security  for  costs  to  be  incurred  in  such 
action  (see  sec.  2),  on  notice  to  the  plaintiff  and  on  an  affidavit  by 
the  defendant  or  his  agent,  shewing  the  nature  of  the  action  and  of 
the  defence,  and  shewing  to  the  satisfaction  of  the  Court  or  Judgo 
that  the  plaintiff  is  not  possessed  of  sufficient  property  to  answer  the 
costs  of  the  action,  in  case  a  verdict  or  judgment  should  be  given  in 
favour  of  the  defendant,  and  that  he  has  a  good  defence  on  the 
merits,  or  that  the  grounds  of  the  action  are  trivial,  or  frivolous. 

The  defence  on  the  merits  must  be  disclosed:  see  Lancaster  v.  Ri/ck- 
man,  15  P.  R.  199,  and  Paladino  v.  Gustin,  17  P.  R.  553.  The  merits 
of  the  action  will  not  be  tried  on  the  application,  but  a  prima  facie  de- 
fence must  be  established:  see  Paladino  v.  Gustin,  supra;  Firaln  v.  Mail 
Printing  Co.,  16  P.  R.  132:  Lennox  v.  Star  Co.,  16  P.  R.  488:  KnntJnrick 
v.  Hare,  15  P.  R.  222.  Although  the  application  may  be  made  at  any 
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time  after  the  service  of  the  writ,  yet  it  has  been  held  that  when  a  Rule  1198. 
person  holding  a  public  office  is  made  a  defendant,  on  an  application 
for  security  the  pleadings  must  be  looked  at,  and  if,  on  them, 
the  case  cannot  go  to  the  jury  against  the  defendant  as  a  public 
officer,  he  is  not  entitled  to  security,  and  even  though  he  shews  on 
affidavit  that  his  sole  connection  with  the  matter  alleged  against  him 
was  in  his  public  capacity:  Parker  v.  Baker,  17  P.  R.  345. 

Master's  Office. — Parties  residing  out  of  the  jurisdiction,  coming  Security, 
into  the  Master's  office  to  prove  claims  as  creditors  or  otherwise,  maywhen  ?r" 
be  required  to  give  security  for  costs:  Re  Rees,   Urquhart  v.   Toronto  Master's 
General  Trusts.  Co.,  10  P.  R.  425;  but  this  case  was  disapproved  of  by  office. 
the  Divisional   Court   of   the   Q.   B.   D.   in   Palmer  v.    Lovett,    14   P. 
R.  415;  but  see  Re  Parker,  16  P.  R.  392. 

Interlocutory  Proceedings: — 

Garnishing  Proceedings.— Security  has  also  been  ordered  to  be  given  Garnishing 
by  one  of  the  parties  to  an  issue  arising  out  of  garnishee  proceedings,  proceed- 
where   he   was   resident   out   of   the  jurisdiction:    Canadian  Bank  o/mgs- 
Commerce  v.  Middleton,  12  P.  R.  121;  Edicards  v.  Edwards,  12  P.  R. 
538;  but  a  judgment  creditor  appealing  from  an  order  refusing  him 
an  attaching  order   was   held  not  liable  to  give  security  for  costs: 
Palmer  v.  Lovett,  14  P.  R.  415. 

Interpleader  Proceedings. — In  an  interpleader  matter  either  party :  Inter- 
Emclwrbockcr  v.  Webstci;  17  P.  R.  189;  Swain  v.  Stoddart,  12  P.  R.  pleader. 
490;  Walker  v.  Xiles,  3  Chy.  Ch.  108;  Deller  v.  Pnckett,  20  L.  J.  Q. 
B.  151;  Tomlinson  v.  Land  &  Finance  Co.,  14  Q.  B.  D.  539,  may  be 
ordered  to  give  security  under  the  same  circumstances  as  a  plain- 
tiff in  an  ordinary  action;  and  so  formerly  in  replevin  the  defendant: 
Selby  v.  Crutcnley,  2  B.  &  B.  505;  4  Moo.  280.  The  substantial, 
and  not  the  nominal,  interest  of  the  parties  must  be  looked  at,  and 
therefore  where  one  of  the  defendants  in  an  interpleader  issue  was 
really  interested  in  the  result  thereof  as  a  plaintiff,  he  was  held  not 
entitled  to  call  upon  the  plaintiff  in  the  issue  to  give  security  for 
costs,  upon  the  ground  that  the  latter  was  a  foreigner  residing 
abroad:  Belmonte  v.  Aynard,  4  C.  P.  D.  352;  and  see  Knickerbocker  v. 
Webster,  supra.  If  the  party  substantially  moving  the  proceedings, 
whether  plaintiff  or  defendant,  is  out  of  the  jurisdiction,  he  should 
give  security:  Re  Ancient  Order  of  Foresters  £  Castner,  14  P.  R,  47. 

A  Sheriff  in  interpleader  proceedings  is  only  entitled  to  security  for 
costs  under  the  same  circumstances  as  would  entitle  an  ordinary 
litigant  thereto:  Swcetman  v.  Morrison,  10  P.  R.  446. 

Other  Summary  Applications. — Security  was  ordered  to  be  given  for  Summary 
the  costs  of  opposing  a  petition  for  the  payment  of  money   out  ofa.PPlica- 
Court  presented  by  a  petitioner  resident  out  of  the  jurisdiction:  Retlons' 
Parker,  16  P.  R.  392;  but  see  Palmer  v.  Lovett,  14  P.  R.  415;  so  also 
for  costs  of  opposing  a  motion  for  an  injunction:  Whiteley  Exerciser 
v.  Gamage,  79  L.  T.  20;  W.  N.  1898,  72. 

A  defendant  residing  out  of  the  jurisdiction  has  a  right  to  take  any 
proceeding  to  defend  himself:  Re  Percy  &  Kelly  Nickel,  etc.,  Co.,  2  Ch. 
D.  531;  either  against  the  plaintiff,  or  by  claiming  relief  against  a  co- 
defendant:  Walmsley  v.  Griffith,  11  P.  R.  139;  or  may  present  a  peti- 
tion: Cochrane  v.  Fearon,  18  Jnr.  568,  without  being  called  on  to  give 
security  for  costs;  and  a  plaintiff  moving  to  set  aside  proceedings 
brought  in  his  name  without  his  authority  is  in  the  position  of  a 
person  brought  into  Court  and  defending  himself:  Sample  v.  Mc- 
Laughlin,  17  P.  R.  490. 
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Rule  1198.  In  re  Cornwall,  15  L.  R.  Ir.  144,  security  was  ordered  to  be  given 
by  a  client  out  of  the  jurisdiction,  seeking  to  tax  his  solicitor's  bill; 
but  see  Re  A.  B.,  6  P.  R.  210. 

Quieting  Quieting  Title  Proceedings. — A  Judge,  or  the  Referee  of  Titles,  may 
eecfiuRs*"  at  any  staSe  of  the  proceedings,  order  security  for  costs  to  be  given 
by  the  applicant  for  a  certificate,  or  by  any  person  making  an  ad- 
verse claim:  R.  S.  O.  c.  135,  ss.  20,  23.  A  petitioner  resident  out  of 
the  jurisdiction,  or  only  temporarily  resident  within  the  jurisdiction, 
may  be  ordered  to  give  security  for  the  costs  of  a  contestant;  but  a 
contestant  out  of  the  jurisdiction  will  not  ordinarily  be  ordered  to  give 
security  to  the  petitioner,  as  he  stands  in  the  position  of  a  defendant: 
see  Low  v.  Morrison,  14  Gr.  192,  but  a  contestant  whose  claim  has. 
been  disallowed  may  be  required  to  give  security  as  a  condition  of 
obtaining  a  re-investigation  of  the  title  in  question:  Re  Rowland,  4 
Chy.  Ch.  74.  But  in  prosecuting  a  claim  to  land  before  the  Referee 
of  Titles,  a  contestant  served  with  notice  will  not  be  prevented  from 
asserting  his  rights,  until  payment  of  costs  of  proceedings  instituted 
by  him  against  the  claimant,  in  respect  of  the  property  in  question, 
ordered  to  be  paid  by  the  contestant:  Shepherd  v.  Hayball,  13  Gr.  681; 
see  also  Re  Percy  &  Kelly  NicJcel,  etc.,  Co.,  2  Ch.  D.  531. 

Winding-        'Winding-Tip  Proceedings. — A  Referee  acting  under  the  Wind' 

upproc    a-ing_up  Actg  (R    g    0    c    129.  52  y    c    32>  s-  20  D.),  has  power  to 

order  security  for  costs  and  to  stay  proceedings  until  it  is  given:  Re 
Sarnia  Oil  Co.,  14  P.  R.  335. 

A  petitioner  for  winding  up  a  company  who  had  given  an  address 
at  which  he  could  not  be  found,  and  whose  solicitor  was  unable  to- 
state  his  private  address,  was  ordered  to  give  security:R«  Sturgis 
Motor  Power  Syndicate  (Ltd.),  53  L.  T.  715;  34  W.  R.  163. 

Defendant,  Defendant,  when  ordered  to  give  Security  for  Costs. — 
^hen°r-  Security  will  be  ordered  to  be  given  by  a  person  out  of  the  juris- 
giTefsecur-  diction  applying  to  be  added  as  a  rn"tl,  nnfl  for  ^«^>  *»  "pply  fftr 
ity  for  substantial  reiil'i.  ilij  ne  must  be  considered  as  in  the  position  of  a 
C08ts-  plaintiff:  ApoUitiariz  Co.  \.  Wilson,  31  Ch.  D.  632. 

Where  a  claim  and  counter-claim  arise  out  of  different  matters,  so- 
that  the  counter-claim  is  really  in  the  nature  of  an  independent  or 
cross-action,  the  defendant,  if  residing  out  of  the  jurisdiction,  may 
be  required  to  give  security,  and  should  be  so  required,  if  the  only 
dispute  in  the  action  is  on  his  counter-claim:  Sykcs  v.  Saccrdoti.  15 
Q.  B.  D.  423;  Lake  v.  Haseltine,  55  L.  J.  Q.  B.  205;  see  also  The 
New-battle,  54  L.  J.  (P.  D.  &  Ad/>  16. 

In  an  action  for  breat-h  of  contract  against  defendant,  a  foreigner 
residing  abroad,  where  the  defendant  denied  the  breaches,  and  also 
made  a  counter-claim  for  breaches  of  the  same  contract  by  the 
plaintiff,  claiming  damages  to  an  amount  less  than  the  plaintiff's 
claim,  it  was  held  that  the  defendant  could  not  be  ordered  to  give 
security  for  the  plaintiff's  costs  occasioned  by  the  counter-claim: 
.l/f//>/r.s<m  v.  Masini,  5  Q.  B.  D.  144;  and  wherever  a  defendant's 
counter-claim  arises  out  of  the  same  transaction  as  the  plaintiff*! 
claim,  the  Court  has  discretion  to  refuse  to  order  security  for  costs: 
Turfr  v.  Taylor,  1893,  1  Q.  B.  560;  68  L.  T.  399;  Miller's  Patent,  70 
L.  T.  270. 

Where  a  defendant  admitted  the  cause  of  action  sued  upon, 
and  set  up  a  counter-claim  founded  upon  a  distinct  transaction,  he 
was  held  not  entitled  to  security  for  costs  from  the  plaintiff,  a 
foreigner,  residing  without  the  jurisdiction:  Wi»/ov?rM  v.  ttradnum. 
3  Q.  B.  D.  324.  In  the  Admiralty  Division,  in  an  action  of  collision 
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a  defendant  claiming  damages  by  counter-claim  was  ordered  to  give  Rule  1199. 
security  for  the  plaintiff's  costs  of  the  action:  The  Julia  Fislwr,  2 
P.  D.  115. 

1199.  • — (1)  Where  it  appears,  by  the  writ  of  summons,  Order  on 
notice,  or  other  proceeding  by  which  a  cause  or  matter  is  pr     '*       - 
commenced,  or  by  an  indorsement  thereon,  that  the  plain-    /<    / -/f- 
tiff  resides  out  of  Ontario,  the  order  may  be  obtained  on 
prcecipe,    after    appearance    by    the    defendant    applying 
therefor  pursuant  to  any  such  writ  of  summons. 

(2)  The  order  may  be  according  to  Form  No.  95,  and 
shall  require  the  plaintiff,  within  4  weeks  from  the  ser- 
vice of  the  order,  to  give  security  in  $400  for  the  defend- 
ant's costs  of  the  action,  and  shall  direct  that  all  further 
proceedings  be  stayed  in  the  meantime,  and  that  in  de- 
fault of  such  security  being  given  the  action  shall  be  dis- 
missed  with   costs    against   the   defendant    obtaining  the 
order,  unless  the  Court  or  Judge,  upon  special  application 
for  that   purpose,   otherwise   orders.     Con.    Rule   1242  ; 
Rules  23  June,  1894,  1376. 

(3)  In  actions  in  the  County  Court  the  amount  of  the 
security  shall  be  $200.     New. 

See  J.  A.  Rule  431. 

Except  in  the  case  provided  for  in  this  Rule,  i.e.,  where  it  appears 
by  the  writ  of  summons,  notice,  or  other  proceeding,  by  which  a 
cause  or  matter  is  commenced,  or  by  an  indorsement  thereon  that 
the  plaintiff  resides  out  of  the  jurisdiction,  all  applications  for 
security  for  costs  must  be  made  in  Chambers,  on  notice  to  the 
plaintiff,  or  other  party  from  whom  security  is  claimed. 

Where  the  order  is  properly  issuable  on  prwcipe,  it  is  to  be  obtained 
at  the  office  where  the  action  or  proceeding  is  commenced:  Rule  37. 

The  word  "  plaintiff "  in  this  Rule  should  probably  be  held  to  in- 
clude any  person  initiating  a  proceeding  other  than  an  action,  e.g., 
a   petitioner,    or   person    giving    an    originating    or   other   notice    of 
motion,  where  such  notice  is  the  commencement  of  a  proceeding   or 
application  for  relief  by  such  persons,  and  not  merely  incidental  to      _ 
opposing  proceedings  initiated  by  some  other  person:  see  Re  Parker,    {  Wfalt 
16  P.  R.  392;  but  see  Pmtev  v.  L&vett,  14  P.  R.  415. 

Praecipe  Order. — The  Ontario  Rules  do  not  expressly  require  aspr<Ect-pe 
the  English  Rules  do  [see  Eng.  (1883)  R.  19],  that  the  address  of  theorder,  how 
plaintiff  suing  by  solicitor  shall  be  indorsed  upon  the  writ:  see  Rule  obtained, 
134.     The  form  of  writ,  however  (Form  1  in  the  App.),  contemplates 
such  an  indorsement,  and  this  should  therefore  be  followed.     Where 
the  plaintiff  is  without  the  jurisdiction  and  liable  to  give  security,  if 
the  writ   does  not  disclose  the   residence,   a  special   application  for 
security  is  proper:  Lawless  v.  Radford,  17  C.  L.  J.  388;  1  C.  L.  T. 
661;  and  the  costs  of  it  will  be  to  the  defendant,  as  the  plaintiff  ought 
in  such  case  to  indorse  his  address  on  the  writ,  so  as  to  enable  de- 
fendant to  obtain  an  order  on  prcecipe  under  this  Rule:  McOready  v. 
Hennessy,  9  P.  R.  489. 

J.A.— 84 
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Rule  1199.  A  prcecipe  order  should  only  issue  where  it  appears  by  the  indorse- 
ment on  the  writ  that  the  plaintiff  resides,  or  all  the  plaintiffs  reside, 
out  of  the  jurisdiction:  McConnell  v.  Wakeford,  13  P.  R.  455. 

Where  the  indorsement  stated  that  the  plaintiffs  resided  at  the 
Township  of  Brant  in  the  County  of  Bruce,  and  in  Wisconsin, 
U.  S.  A.,  this  was  held  to  be  a  statement  that  they  resided  out  of  the 
jurisdiction:  Ib. 

If  it  appears  by  the  indorsement  on  the  writ  that  one  of  several 
plaintiffs  reside  within  Ontario,  a  prcecipe  order  should  not  issue,  and 
»embte,  if  issued  is  void  and  a  nullity:  McOonnell  v.  Wakeford,  13  P. 
R.  455.  An  order  issued  as  to  one  plaintiff  only  is  irregular:  Ib.,  but 
compliance  with  it  will  waive  the  irregularity:  Ib. 

A  prcecvpe  order  has  as  much  force,  upon  being  served,  to  effect  a 
stay  of  proceedings,  as  if  made  on  application  to  a  Judge:  Bank  of 
N.  8.  v.  La  Roche,  9  P.  R.  503;  Doer  v.  Rand,  10  P.  R.  165;  except  so 
far  as  is  provided  by  Rule  1209.  An  order  under  this  Rule  limits  in 
the  first  instance  the  time  for  giving  security.  Formerly  a  prcecipe 
order  merely  stayed  proceedings  till  security  was  given,  and  by  the 
Chancery  practice,  or  under  42  Viet.  c.  15,  s.  2  (now  Rule  1202),  a 
subsequent  application  might  be  made  to  limit  a  time. 

Where  an  order  has  limited  a  timo  and  provided  for  dismissal  in 
case  of  default,  a  subsequent  ex  parte  motion  shewing  default  has 
been  customary  in  Ontario  to  obtain  the  dismissal  of  the  action:  see 
Burns  v.  CTiisholm,  2  Chy.  Ch.  88;  this  practice  was  not  approved  of 
in  Hollander  v.  Ffoulkes,  16  P.  R.  225,  but  has  now  been  established 
by  Rule  1203. 

It  was  doubted  under  the  original  Rules  whether  there  was  any 
power  to  fix  the  amount  at  less  than  $400  where  a  prcecipe  order 
had  been  taken  out:  North  v.  Fisher,  10  P.  R.  582.  Rules  1207  and 
1208  were  passed  to  settle  this  question. 

An  order  obtained  by  the  defendant  for  security,  with  a  stay  of 
proceedings,  does  not  prevent  the  defendant  from  moving  to  dismiss 
for  want  of  prosecution:  London  Road  Car  Co.  v.  Kelly,  18  L.  R.  Ir. 
43;  but  see  Duff  us  v.  Scullin,  20  L.  R.  Ir.  8. 

An  order  made  on  motion  of  one  of  several  defendants  may  pro- 
perly provide  that  the  security  to  be  given  is  to  answer  the  costs 
of  all  of  the  defendants:  Delap  v.  Charlebois,  15  P.  R.  325.  See  also 
Edmund*  v.  Mabee,  11  C.  L.  T.  177,  where  two  defendants  having 
obtained  separate  orders  on  prwcipe,  an  order  was  made  on  plaintiff's 
application  that  a  bond  filed  in  compliance  with  the  first  order  should 
stand  as  security  for  both  defendants,  without  prejudice  to  their 
rights  to  move  to  have  the  amount  increased. 

A  plaintiff  may  move  to  set  aside  the  order  for  security,  notwith- 
standing the  stay  of  proceedings  imposed  by  the  order,  and  without 
giving  security  for  costs  of  the  motion:  Walters  v.  Duggan,  17  P. 
R.  359. 

Formerly  a  defendant  by  taking  a  step  in  the  action  after  he 
became  entitled  to  require  security  for  costs  to  be  given,  was  held 
to  waive  his  right  thereto,  but  now  a  defendant  may  obtain  thtf 
order  at  any  time  prior  to  judgment:  see  Mariano  v.  Mann,  14  Ch.  D. 
419;  42  L.  T.  893;  Thd  Sydney  &  W.  Iron  Co.  v.  Bird,  23  Ch.  D.  358; 
48  L.  T.  893;  Rn  Smith,  75  L.  T.  46;  W.  N.  1896,  88. 

Special  Special  Application.— Where  a  special  application  is  necessary 

application  it  must  be  made  on  notice  to  the  plaintiff.  As  to  evidence  required 
on  such  application:  see  notes  to  Rule  1198. 
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Where  the  application  is  made  under  R.  S.  O.  c.  68,  s.  5,  or  R.  S.  Rule  1199. 
O.  c.  68,  s.  10,  supra,  pp.  1325-6;  or  R.  S.  O.  c.  89,  s.  1,  supra,  p.  1326; 
or  under  Rule  1200,  a  special  application  is  necessary;  and  in  such 
cases,  the  onus  of  shewing  that  the  plaintiff  has  not  sufficient  pro- 
perty, is  on  the  defendant:  see  Fea*ter  v.  Cooney,  15  P.  R.  290;  pro- 
perty to  the  value  of  $500,  unincumbered,  has  been  deemed  sufficient: 
/&.,  and  see  Brady  v.  Robertson,  14  P.  R.  7;  Below-  v.  Buchanan,  17 
P.  R.  413,  476. 

As  to  what  is  a  sufficiently  positive  statement  that  the  plaintiff's 
residence  is  out  of  the  jurisdiction,  in  an  affidavit  to  obtain  an  order 
for  security,  see  Hollmgsworth  v.  HolUngsworth,  10  P.  R.  58. 

In  default  of  compliance  with  an  order,  where  no  time  has  been 
limited  for  giving  security,  a  motion  may  be  made  under  Rule  1202, 
to  limit  the  time,  or  in  default  to  dismiss  the  action  for  want  of 
prosecution:  La  Grange  v.  McAndrew,  4  Q.  B.  D.  210;  White  v.  Bromiye, 
W.  N.  1878,  28.  If  the  plaintiff  then  wishes  to  give  security  he  must 
pay  the  defendant's  costs  of  the  application:  Ex  parte  Isaacs,  10  Ch. 
D.  1. 

Amount  of  Security. — See  Rule  1208,  and  notes.  Security  if  Amount  of 
applied  for  promptly,  is  generally  for  past,  as  well  as  future  COSta: 
Brocklebank  v.  King's  Lynn,  etc.,  3  C.  P.  D.  365;  Masxey  v.  Allen,  12 
Ch.  D.  807;  Hateley  v.  Merchants  Despatch,  10  P.  R.  253,  except 
where  given  under  R.  S.  O.  c.  68,  ss.  5  and  10,  or  c.  89,  s.  1,  in  which 
cases  the  security  is  only  required  to  be  given  for  the  costs  "  to  be  in- 
curred": Budworth  v.  Bell,  10  P.  R.  544;  Thompson  v.  Williamson, 
16  P.  R.  368. 

Grounds  for  Refusing  or  Rescinding  Order. — If  the  plaintiff  Order 
has  substantial  property  within  the  Jurisdiction,  of  sufficient  value.  ^g|£  ™~ 
and  available  in  execution,  this  may  be  shewn  in  answer  to  a  motion  rescinded, 
for  security,  to  displace  the  prima  facie  case  made  by  proof  of  resi- 
dence out  of  the  jurisdiction:  Gault  v.  Spencer,  2  Chy.  Ch.  92,  and  see 
Brady  v.  Robertson,  14  P.  R.  7;  Feaster  v.  Cooney,  15  P.  R.  290; 
Bel<tir  v.  Buchanan,  17  P.  R.  413,  476;  Re  Armstrong,  18  P.  R. 
55;  or  it  may  be  made  the  ground  for  a  special  motion  to  dis- 
charge any  order  which  has  been  made  on  prwcipe  for  security: 
Gannon  v.  Finch,  3  Chy.  Ch.  296;  Eclair  v.  Buchanan,  supra.  Tha 
property  must  be  immediately  n.vnijnhlp  in  pxecution:  Welsbach 
Incandescent,  etc.,  Co.  v.  St.  Leger,  16  P.  R.  382;  but  it  would  not 
seem,  according  to  the  latest  cases,  to  make  any  difference  whether 
the  property  is  real,  or  personal:  Hamburger  v.  Poettimg,  30  W.  R. 
769;  47  L.  T"  249;  Rodondo  v.  Chaytor,  4  Q.  B.  D.  453;  Republic  of 
Oosta  Rica  v.  Erlanger,  3  Ch.  D.  62;  but  see  Kilkenny  Ry.  Co.  v. 
Fielden,  L.  R.  6  Ex.  81;  Re  Carrol,  2  Chy.  Ch.  305;  Higgins  v.  Manning, 
6  P.  R.  147;  McKcnzie  v.  Sinton,  6  P.  R.  282;  Wilson  v.  Wilson,  6  P. 
R.  152;  Swinboum-e  v.  Carter,  23  L.  J.  Q.  B.  16;  Re  Howe  S.  M.  Co., 
61  L.  T.  170;  Re  Apollinans  Co.,  1891,  1  Ch.  1;  Duffy  v.  Donovan,  14 
P.  R.  159;  Welsbach  I.  L.  Co.  v.  St.  Leger,  16  P.  R.  382;  Pittsburg  C. 
S.  Co.  v.  Marx,  102  L.  T.  Jour.  532.  But  the  acquisition  of  property 
subsequently  to  an  order  for  security  is  no  reason  for  discharging  it: 
Peaume  v.  Leavitt,  6  P.  R.  70.  A  plaintiff  cannot  rely  on  the  property 
•vvhich  is  the  subject  of  litigation,  where  a  prima  facie  good  defence 
isshewn:  Walters  v.  Duggan,  'A'A  (J.  Li.  J.  3t>Z.  but  where  the  de- 
fendants are  possessed  of  funds  belonging  to  the  plaintiff,  the  dis- 
cretion of  the  Court  may  be  exercised  against  hampering  the  plaintiff 
by  ordering  security:  Duffy  v.  Donovan,  14  P.  R.  159;  and  where,  in 
ndministration  proceedings,  the  plaintiff  resided  out  of  the  juris- 
diction, but  was  entitled  to  an  interest  worth  $273  in  the  estate,  ho 
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tion. 


Order 


Rule  1200.  was  not  ordered  to  give  security  for  costs,  upon  his  consenting  that 
his  whole  interest  in  the  estate  should  be  subject  to  a  first  charge 
in  respect  of  any  costs  he  might  be  ordered  to  pay:  Re  Armstrong,  18 
P.  R.  55.  The  fact  that  the  action  is  brought  on  a  foreign  judg- 
ment is  no  ground  for  refusing  the  order:  Crozat  v.  Brogden,  1894, 
2  Q.  B.  30;  70  L.  T.  522.  If  the  possession  of  sufficient  property  at 
the  time  of  applying  for  a  prcecipe  order  was  known  to  the  defendant's 
solicitor,  this  may  be  a  reason  for  discharging  the  order  with  costs: 
Oanson  v.  Finch,  supra*. 

As  to  what  is  sufficient  in  value:  see  Brady  v.  Robinson,  14  P.  R.  7; 
Feaster  v.  Oooney,  15  P.  R.  290;  Belavr  v.  Buchanan,  17  P.  R.  413,  476. 
It  should  be  sufficient  to  pay  costs  of  both  parties,  and  not  merely 
the  defendant's  costs  otherwise  the  whole  property  may  be  paid 
over,  to  the  plaintiff's  own  solicitor,  during  the  litigation,  to  meet 
his  own  costs. 

Return  of  If  a  plaintiff  returns  to  reside  permanently  within  the  jurisdiction 
plaintiff  to  an  order  J:  or  security  may  be  discharged:  Karveu  v.  Smith,  1  Chy. 
jurisdic-  Ch.  3U2;  Sed  quaere:  see  Badnall  v.  Hayley,  4  M.  &  W.  535;  7  Dowl. 
19,  referred  to  in  Hateley  v.  Merchants  Despatch  Co.,  12  Ont.  App. 
643,  646,  unless  obtained  bf"aus?  th<*  plnintiff  hnr]  wilfully  misstal^d 
his  residence:  see  Waldron  v.  McWalter,  6  P.  R.  145.  But  if  the 
Court  Thinks  the  return  is  merely  to  get  rid  of  the  order,  and  the 
may  be  dis-  plaintiff  has  no  ties,  business  or  otherwise,  to  guarantee  that  he  will 
charged.  remain  within  the  jurisdiction,  the  order  will  not  be  rescinded: 
Marsh  v.  Beard,  1  Chy.  Ch.  390,  and  see  Rule  1198  (ft). 

Where  a  plaintiff  resident  abroad  was  moving  to  set  aside  the 
proceedings,  as  brought  without  authority,  an  application  to  compel 
him  to  give  security  for  costs  was  refused:  Sample  v.  McLaughlin,  17 
P.  R.  490. 

Where  a  plaintiff  residing  out  of  the  jurisdiction  obtained  judg- 
ment by  default  of  defence,  but  defendant  obtained  leave  to  defend 
on  terms  of  giving  security  for  costs,  and  the  judgment  and  execution 
were  allowed  to  stand  as  security  for  the  plaintiff's  claim,  a  prwcipe 
order  for  security  for  costs  subsequently  obtained  by  the  defendant 
was  set  aside:  Davis  v.  Teager,  18  C.  L.  T.  140;  34  C.  L.  J.  237. 

A  plaintiff  may  move  to  set  aside  a  prcecipe  order  for  security  for 
costs,  notwithstanding  the  stay  of  proceedings  imposed  by  the 
order,  and  without  giving  security  for  the  costs  of  the  motion: 
Walters  v.  Dvggan,  17  P.  R.  359. 

12OO.  Where  the  plaintiff  sues  as  an  informer,  or 
seeks  to  recover  any  penalty  given  to  an  informer  or 
person  who  sues  for  the  same,  under  a  statute  or  law 
by  which  a  penalty  is  given  to  any  person  who  sues  for 
the  same,  either  for  his  sole  benefit,  for  the  benefit  of 
the  Crown,  or  partly  for  his  benefit  and  partly  for  the 
benefit  of  the  Crown, — the  person  sued  may  apply  to  tho 
Court  or  a  Judge  for  security  for  costs,  upon  affidavit  made 
by  the  applicant  shewing  that  the  action  is  brought  to  re- 
cover a  penalty,  and  that  in  his  belief  the  plaintiff  or  in- 
former is  not  possessed  of  property  sufficient  to  ans\\vr 
the  costs  of  the  action  in  case  a  judgment  is  rendered  in 
favour  of  the  defendant,  and  that  he  (the  applicant)  hns 
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good  defence  to  the  action  upon  the  merits,  as  he  is  advised  Rule  1201« 
and  believes;  and  the  Court  or  Judge  may  make  such  order 
for  the  giving  of  security  for  costs  by  the  plaintiff  or  in- 
former, according  to  the  practice  in  cases  where  a  plain- 
tiff resides  out  of  the  Province,  and  for  the  staying  of  the 
proceedings  until  security  is  given,  as  may  seem  just.  Con. 
Eule  1244. 

Taken  from  R.  S.  O.  1877,  c.  50,  s.  71. 

The  former  Rule  1244,  from  which  this  Rule  is  taken,  provided 
only  for  the  giving  security  for  the  costs  "  to  be  incurred,"  under 
which  wording  it  was  held  that  security  for  costs  already  incurred 
«ould  not  be  required:  Thompson  v.  Williamson,  16  P.  R.  368;  Budtworth 
v.  Bell,  10  P.  R.  544;  but  the  Rule  as  consolidated  here  contains  no 
such  limitation,  and  the  security  to  be  given  under  this  Rule  should 
therefore  be  for  all  costs. 

Semble,  when  the  defendant  is  a  corporation  aggregate  it  is  not 
•entitled  to  obtain  security  for  costs  under  this  Rule:  see  Martin  v. 
Consolidated  Batik,  45  U.  C.  R.  163,  and  Bank  of  Montreal  v.  Cameron, 
2  Q.  B.  D.  536. 

It  is  now  made  clear  by  Rules  1202,  1203,  that  the  order  for  security 
may  properly  limit  the  time  within  which  it  is  to  be  given,  and  in 
default  dismiss  the  action.  Under  the  former  Rules  it  was  also  so 
decided  in  Ashcroft  v.  Tyson,  17  P.  R.  42;  distinguishing  Thompson  v. 
Williamson,  16  P.  R.  368;  see  also  Z/€<n  v.  Lang,  18  P.  R.  1. 

The  affidavit  on  which  the  application  is  based  need  not  disclose 
merits,  it  is  sufficient  if  the  deponent  swears  that  he  has  "  a  good 
•defence  upon  the  merits,  as  he  is  advised  and  believes":  Bowker  v. 
2fat.  Electric  Co.,  C.  P.  Divisional  Court,  1898. 

12OJ.  In  all  cases  in  "which  security  for  costs  may  be  ^e™^*  of 
ordered  the  security  shall  be  of  such  amount  and  be  given  for  costs. 
at  such  time  or  times,  and  in  such  manner  and  form,  as 
the  Court  or  Judge  may  direct.     Con.  Rule  1245. 

Taken  from  j.  A.  Rule  429. 

See  the  Eng.  R.  February,  1876,  R.  7. 

In  fixing  the  amount  of  the  security  the  circumstances  of  the  case, 
•and  the  probable  costs  are  to  be  considered:  Delap  v.  Charlebois,  15 
P.  R.  45. 

The  words  "  at  such  time  or  times  "  have  been  held  to  be  incon- 
sistent with  the  former  rule  that  application  for  security  must  be 
•made  before  taking  a  step,  otherwise  the  right  was  waived:  see 
Knowlton  v.  Knowlton,  8  P.  R.  400;  Pendry  v.  O'Neil,  1  P.  R.  52; 
Hathway  v.  Doig,  9  P.  R.  91;  and  it  is  therefore  held  in  England 
that  now,  in  a  proper  case,  security  may  be  ordered  or  increased  at 
any  stage  of  the  cause  however  late,  e.g.,  after  reply,  and  notice  of 
trial  given:  Lydmy,  etc.,  v.  Bird,  23  Ch.  D.  358;  Mariano  v.  Mann, 
14  Ch.  D.  419;  42  L.  T.  890;  Re  Smith,  75  L.  T.  46;  W.  N.  1896,  88; 
and  see  Budworth  v.  Bell,  10  P.  R.  544,  where  security  under  the  C. 
L.  P.  Act,  sec.  71  (now  Rule  1200),  was  ordered  after  defence  and 
examination  of  parties:  see  also  Tellett  v.  Lalor,  8  L.  R.  Ir.  8;  Hell 
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Rules  v.  Lazenby,  12  L.  R.  Ir.  75,  and  Arktcright  v.  Newbold,  W.  N.  1880, 
1202-1204.  59;  each  case  depending  upon  its  own  circumstances:  see  Poolers 
Trustee  v.  Whetham,  33  Ch.  D.  76.  In  this  Province  though  the 
right  is  not  waived  by  taking  a  step,  the  application  must  be  made 
at  a  reasonable  time,  which  has  been  considered  to  be  in  general 
before  issue  joined:  Cuswell  v.  Murray,  18  C.  L.  J.  76;  9  P.  R.  192. 

Ordinarily  two  sureties  are  required:  see  Rule  1205,  but  on  special 
applications  the  Judge  or  judicial  officer  to  whom  the  application  is 
made  has  a  discretion  as  to  the  number  of  sureties. 


Time  for 
giving 
security 
for  costs 
may  be 
limited. 


12O2.  The  Court  or  Judge  may,  by  the  order  for 
security,  or  by  any  subsequent  order,  require  the  security 
to  be  furnished  within  a  time  to  be  limited,  and  may  stay 
all  further  proceedings  in  the  meantime,  and,  in  the  case 
of  a  plaintiff  required  to  give  security,  may  direct  that  in 
default  of  the  security  being  given  the  action  shall  be  dis- 
missed as  for  want  of  prosecution,  with  costs,  as  against 
the  defendant  entitled  to  the  security,  unless  the  Court  or 
a  Judge,  upon  special  application  for  that  purpose,  other- 
wise orders.  See  Con.  Rule  1246. 

See  Lea  v.  Lang,  18  P.  R.  1. 

Dismissal       12O3.  Where  an  order  for  security  for  costs  provides 
ceedingson  that,  in  default  of  security  being  given,  the  cause  or  matter 
efauit.      gnai]_  ke   dismissed  with  costs   against  a   defendant,   the 
Court  or  a  Judge,   upon  default  being  made  in  giving 
security  pursuant  to  the  order,  may,  upon  an  ex  parte  ap- 
plication, order  that  the  cause  or 'matter  be  dismissed  with 
costs  against  such  defendant.     New. 

Where  an  appeal  has  been  lodged  against  the  order  for  security, 
that  is  a  sufficient  ground  for  not  dismissing  the  action  until  the 
appeal  has  been  disposed  of,  and  the  motion  may  be  adjourned  to 
be  heard  with  the  appeal:  Bennett  v.  Empire,  15  P.  R.  430. 

This  Rul6  is  in  affirmance  of  .Burns  v.  Chisholm,  2  Chy.  Ch.  88, 
which  had  not  been  followed  in  Hollander  v.  Ffoulkes,  16  P.  R.  22.", 
315,  which  latter  case  must  now,  it  is  presumed,  be  taken  to  be 
superseded  by  this  Rule. 

On  the  dismissal  of  a  motion  for  injunction  for  default  in  giving 
security  for  costs,  the  costs  of  preparing  to  oppose  the  motion, 
incurred  pending  the  stay  of  proceedings,  were  allowred  on  taxation: 
WUteley  Exerciser  v.  Gamage,  79  L.  T.  20;  W.  N.  1898,  72. 


Stay  of 
proceed- 


120-1. 


proceed-  Where  security  for  costs  is  ordered,  proceedings 

ings  tin  in  the  action  shall  be  stayed,  from  the  service  of  the  order 

ivenl  y  until  the  security  is  given,  and,  if  given  by  bond,  until  the 

+      n  bond  is  allowed.     New. 

L/3,  "U  '  #  6  •      The  stay  of  proceedings  continues  the  whole  of  the  day  on  which 
the  security   is  "actually  given,  if  by  payment  into  Court,  or  if  by 
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bond  of  the  day  on  which  the  bond  is  allowed,  and  the  time  for  taking  Rules 
the  next  proceeding  does  not  begin  to  run  until  the  following  day.  1205,  1206. 
see  formerly  Campau  v.  Randall,  17  P.  R.  325.    The  stay  of  proceed- 
ings does  not  prevent  a  motion  by  the  plaintiff  to  set  aside  an  order 
obtained  on  prcecipe:  Walters  v.  Duggan,  17  P.  R.  359. 

Where  the  right  to  security  only  arises  in  respect  of  a  particular 
cause  of  action;  semble,  the  action  should  only  be  stayed  as  to  that 
particular  cause  of  action,  e.g.,  where  the  action  is  for  libel  against  a 
newspaper,  or  for  slander  of  a  woman,  and  other  causes  of  action 
as  to  which  no  right  to  security  for  costs  exists,  are  joined:  see 
Lancaster  v.  Ryckman,  15  P.  R.  199. 

Where  security  was  ordered  for  the  costs  of  opposing  a  motion  for 
an  injunction,  a  stay  of  the  motion  was  directed  in  the  meantime: 
Whiteley  Exerciser  v.  Oamage,  79  L.  T.  20;  W.  N.  1898,  72. 

1205.  Unless  the  Court  or  a  Judge  otherwise  directs,  security 
a  bond  to  be  given  as  security  for  costs  shall  be  given  to  where  giv- 
the  parties  or  persons  requiring  the  security,  and  not  to  an  en  y  ond* 
officer  of  the  Court,  and  shall  be  executed  by  two  sufficient 
sureties.     Con.  Eule  1247. 

Adopted  from  J.  A.  Rule  430. 

For  form  of  bond  see  Chitty's  Forms,  llth  ed.  220;  Leggo's  Forms, 
2nd  ed.,  Nos.  396.  397. 

The  bond  need  not  be  executed  by  the  plaintiff  who  is  liable  with- 
out it,  but  must  be  executed  by  two  sureties.  Formerly  one  surety 
might  be  sufficient,  and  the  plaintiff  was  ordinarily  a  party,  but  the 
execution  of  the  bond  by  the  plaintiff  might  be  dispensed  with:  Delap 
v.  Charlebois,  15  P.  R.  325. 

The  plaintiff  should  not  now  be  named  as  a  party  to  the  bond, 
unless  he  executes  it:  see  Q-rothe  v.  Pearce,  15  P.  R.  195. 

The  plaintiff's  solicitor  should  not  be  a  surety:  Beckett  v.  Wragg, 
I  Chy.  Ch.  5;  <?.  T.  Ry.  Co.  v.  O.  d  Q.  Ry.  Co.,  3  C.  L.  T.  173. 

The  sureties  must  be  solvent:  Cliffe  v.  Wilkinson,  4  Sim.  122;  and 
residents  within  the  jurisdiction:  Hall  v.  Mackenzie,  31  C.  L.  J.  700; 
and  if  the  security  becomes  altered  by  the  death,  or  insolvency,  of  a 
surety,  fresh  security  may  be  required:  Lautour  v.  Holcombe,  1  Ph. 
262;  Veitch  v.  Irvine,  11  Sim.  122;  Gage  v.  Canada  Publishing  Co.,  10 
P.  R.  169;  Morgan  &  Wurtzburg,  p.  22. 

Where  the  order  is  made  on  the  application  of  one  of  several 
defendants,  it  may  provide  that  the  security  to  be  given  shall  answer 
the  costs  of  all  of  the  defendants:  Delap  v.  Charlebois,  15  P.  R.  325. 

As  to  procuring  the  allowance  of  the  bond:  see  Rule  1206. 

The  plaintiff,  instead  of  giving  a  bond  might  formerly  ex  parte 
obtain  an  order  giving  leave  to  pay  $400  into  Court:  Cliffe  v.  Wilkin- 
son, 4  Sim.  123;  Oanson  v.  Finch,  3  Chy.  Ch.  296;  see  also  Re  How- 
land,  4  Chy.  Ch.  6;  Luther  v.  Ward,  2  Chy.  Ch.  175;  and  may  now 
under  Rule  1207  pay  in  not  less  than  $200  without  an  order.  The 
money  should  be  paid  into  Court  in  the  usual  way:  see  Rules  405 
et  scq.  Payment  to  a  Local  Registrar  is  not  regular  or  sufficient: 
Leroux  v.  Lauthier,  2  C.  L.  T.  48. 

1206.  Upon  filing  a  bond  for  security  for  costs  with  Bond  for 
affidavits  of  execution  and  justification  with  the  proper  costs?iu>wr 
officer,  either  party  may  apply  to  the  Court  or  a  Judge  to  allowed' 
allow  or  disallow  the  bond;    and  in  case  no  application  is 
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ma(^e  *°   disallow  the  same  within  fourteen  days   after 
'  notice  of  filing  it  is  served,  the  bond  shall  stand  allowed. 
Kules  23  June,  1894,  1378. 

Where  a  bond  filed  as  security  for  the  costs  of  an  appeal  was 
disallowed  because  leave  to  appeal,  had  not  been  obtained,  and  sub- 
sequently, upon  leave  being  obtained,  the  same  bond  was  refiled, 
it  was  held  that  it  was  properly  disallowed  a  second  time,  because 
the  sureties  might  object  that  it  had  been  improperly  used  by  the 
appellant,  and  the  respondent  was  entitled  to  security  free  from  any 
objections  of  that  nature:  Jones  v.  Macdonald,  14  P.  It.  535. 

The  party  opposing  the  allowance  of  the  bond  may  read  the  sworn 
statements  of  a  surety  made  in  another  action:  Ib 

A  surety  may  be  cross-examined  on  his  affidavit  of  justification; 
but  a  surety,  justifying  on  his  private  property,  cannot  be  compelled 
to  answer  questions  as  to  the  liabilities  of  a  firm  of  which  he  happens 
to  be  a  member:  Douglas  v.  Blackey,  14  P.  R.  504. 

be°pafdmay      1207.—  (1)  Instead  of  giving  a  bond  as  security  for 
into  court.  COsts,  a  party  may,  without  special  order,  pay  into  Court, 
as  such  security,  a  sum  of  money  not  less  than  half  the 
penalty  of  the  bond  required.     Con.  Eule  1248. 

(^)  ^he  party  paying  in  the  money  shall,  when  paying 
the  same  in,  state  the  purpose  for  which  it  is  paid  in,  and 
shall  forthwith  serve  a  notice  upon  the  opposite  party 
specifying  the  fact  and  purpose  of  such  payment.  Con. 
Rule  1249. 

See  note  to  Rule  1205. 

If  the  money  paid  in  is  not  sufficient  the  opposite  party  may  apply 
under  Rule  1208,  to  have  "  further  "  security  given. 

The  money  must  be  paid  into  Court  to  the  credit  of  the  cause, 
in  the  same  way  as  other  moneys  are  paid  into  Court:  see  Hub's 
405  et  s-eq.,  pp.  583  et  seq.;  and  the  prwcipe  for  the  direction  of  the 
bank,  necessary  under  Rule  406,  should  contain  a  statement  of  the 
purpose  for  which  the  money  is  paid  in.  Deposit  of  the  money 
with  a  Local  Registrar  is  invalid:  Leroux  v.  Lauthier,  2  C.  L.  T.  48. 


be  served. 


* 


varied. 


12O8.  The  amount  of  security,  whether  directed  to  be 
given  by  an  order  issued  on  prcecipe  or  otherwise,  may  be 
increased  or  diminished  from  time  to  time  by  the  Court  or 


~ 
6"  6|et-Au  •£  -a  Judge.     Con.  Rule  1250,  amended. 


This  Rule  is  said  to  be  merely  declaratory  of  the  inherent  power 
of  the  Court:  see  D'lvry  v.  The  World,  33  C.  L.  J.  202. 

Where  the  order  for  security  is  made  upon  motion  the  Judge  or 
officer  making  it  may  name  such  amount  in  which  security  is  to 
be  given,  as  the  circumstances  of  the  case  warrant:  Dclap  v.  Charlc- 
bois,  15  P.  R.  45. 

Security  to  the  amount  of  £GOO  was  ordered  in  Dom.  Brcirmj  v. 
Lister,  104  L.  T.  127;  and  to  the  amount  of  $1,000  in  Dclap  v.  Cfiarle- 
bois,  supra. 

The  security  given  under  a  pr&cipe  order  under  Rule  1190.  could 
not  formerly  be  reduced  without  reason  being  shewn,  and  it  was 
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held  that  such  reduction  was  not  authorized  by  Rule  1201:  Riddell  Rule  1209. 
v.  McKay,  11  P.  R.  459.    See  now  Rule  1207  (1). 

Security  given  under  a  prwcipe  or  special  order  might  even  before 
this  Rule  have  been  in  a  proper  case  increased.  This  was  refused 
where  the  usual  amount,  $400,  was  likely  to  be  insufficient  only  by 
reason  of  an  adjournment  of  the  hearing,  owing  to  the  Judge  having 
to  close  the  Sittings  to  take  another  Circuit,  and  it  was  not  shewn 
that  defendant  might  not  at  the  outset  have  applied  for  a  larger 
sum  than  $400:  Bell  v.  London,  9  P.  R.  100.  Also  where  the  trial 
was  postponed  on  terms,  and  the  giving  of  security  was  not  imposed 
as  one  of  the  terms:  Simon,  v.  La  Banque  Nationals,  7  P.  R.  422;  and 
also  where  it  was  alleged  to  be  necessary  for  the  defendant  to  issue 
a  foreign  commission  to  take  evidence,  there  having  been  delay  in 
making  the  application,  and  the  effect  of  granting  it  would  have  been 
to  delay  the  trial:  Trevelyan  v.  Myers,  15  C.  L.  T.  135;  31  C.  L.  J. 
284;  and  see  D'lvry  v.  The  World,  33  C.  L.  J.  202. 

In  a  suit  by  a  foreign  government  £120  security  for  costs  had  been 
given  before  The  Judicature  Act  came  into  operation.  A  large 
amount  of  costs  would  be  incurred  before  the  suit  was  heard,  and 
further  security  to  the  amount  of  £500  to  cover  future  costs  was, 
under  the  Rule  corresponding  to  Rule  1201,  ordered  to  be  given; 
further  security,  it  was  said,  could  not  be  given  for  pas*  costs:  Republic 
of  Oostai  Rica,  v.  Erlanger,  3  Ch.  D.  62. 

In  a  matter  in  the  Surrogate  Court  security  was  directed  to  be 
given  to  the  amount  of  $200.  Subsequently  the  matter  was  re- 
moved to  the  High  Court,  nothing  at  the  time  being  said  as  to 
further  security.  On  motion  further  security  was  ordered:  Johnston 
v.  Wilson,  4  C.  L.  T.  291. 

Additional  security  for  the  costs  of  a  motion  by  the  plaintiff  for 
a  new  trial  was  ordered:  Bentsen  v.  Taylor,  1893,  2  Q.  B.  193;  69  L. 
T.  333. 

The  application  for  additional  security  should  be  made  in  Cham- 
bers: Ib. 

12O9 — (l)  "WTiere  an  action  is  brought  by  a  plaintiff  security  on 

.  j       ,         ,      <•  /-\     .  -i  T    i  i  •  :        „'  motion  for 

resident  out  of  Ontario,  and  liable  to  give  security  for  costs,  judgment, 
who  has  indorsed  the  writ  of  summons  with  particulars  of  603derBule 
his  claim  in  such  manner  that,  upon  motion  under  Rule 
603,  final  judgment  might  be  awarded,  he  may,  on  being 
served  with  an  order  for  security  for  costs,  pay  into  Court 
the  sum  of  $50,  as  a  partial  compliance  with  such  order, 
and  thereupon  he  shall  be  at  liberty  to  proceed  with  a  mo- 
tion for  judgment   under  Rule  603;    but   the   order  for 
security  shall,  nevertheless,  in  all  other  respects,  have  its 
full  operation  and  effect.     Con.  Rule  1251. 

(2)  Such  payment  into  Court  shall  not  prejudice  any 
motion  that  may  be  made  to  set  aside  the  order  for  security. 
New. 

(3)  In  actions  in  the  County  Court  the  amount  of  the 
partial  security  shall  be  $25.    'New. 

(4)  Where,  upon  motion  under  Rule  603,  the  plaintiff  f0urdgm.|nt 
is  awarded  judgment  for  a  portion  only  of  his  claim,  he 
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Rules        may  issue  the  -judgment  and  execution  thereunder,  but, 

1210,  1211  g^-j^j.  to  ciause  (2)  of  this  Kule,  shall  not  take  any  other 

proceedings  in  respect  to  the  residue  of  his  claim  until  the 

order  for  security  has  been  fully  complied  with.     Con. 

Eule  1252. 

This  Rule  is  intended  apparently  to  remove  the  obstacle  which 
formerly  existed  in  the  way  of  the  plaintiff's  taking  any  proceedings 
until  he  had  complied  with  an  order  for  security  for  costs,  or  obtained 
its  discharge:  Doer  v.  Rand,  10  P.  R.  165. 

Where  a  plaintiff  against  whom  an  order  for  security  for  costs 
had  been  obtained,  moved  to  set  it  aside,  and  also  for  judgment 
under  Rule  603,  without  paying  $50  into  Court  under  this  Rule, 
the  motion  was  refused  with  costs,  and  Doer  v.  Rand,  10  P.  R.  105, 
and  Anglo  American  Co.  v.  Rowlin,  Ib.,  391,  were  held  to  be  no  longer 
in  force:  Payne  v.  Newberry,  13  P.  R.  354;  but  where  there  was  an 
admission  by  defendant  of  the  debt  sued  for,  sworn  to  and  not 
contradicted,  an  order  for  security  was  set  aside,  notwithstanding 
that  the  plaintiff  might,  under  this  Rule,  have  paid  $50  into  Court  and 
proceeded  to  move  for  judgment:  Thibamdeau  v.  Herbert,  16  P.  R. 
420,  following  Doer  v.  Rand,  10  P.  R.  105. 

This  Rule  does  not  extend  the  time  for  putting  in  security  foi 
costs,  it  only  enables  a  plaintiff  to  remove  the  stay  of  proceedings 
for  the  sole  purpose  of  moving  for  judgment  under  Rule  603.  If  he 
fails  on  that  motion  he  must  put  in  the  security  within  the  time 
limited,  or,  in  default,  the  action  will  stand  dismissed,  unless  the 
defendant  himself  treats  the  action  as  still  alive:  Hollender  v.  Ffoulkes, 
16  P.  R.  225;  but  the  time  for  putting  in  security  may  be  enlarged 
upon  an  application  under  Rule  353:  S.  C.,  16  P.  R.  315. 

A  plaintiff  may  move  to  set  aside  a  prcccipe  order  for  security 
for  costs,  without  first  giving  security  under  this  Rule:  Walters  v. 
Duggan,  17  P.  R.  359. 


bondioutof     l^H*.  A  bond  given  for  security  for  costs  may  be  de- 
of  court,    livered  up  for  cancellation  or  suit  upon  consent  of  the  soli- 

citors in  the  cause  without  order.     Rules  of  1st  January, 

1896,  1499. 

Where  the  party  giving  the  security  has  succeeded  on  an  appeal 
to  the  Court  of  Appeal  he  is  entitled  to  have  the  bond  delivered  up  to 
be  cancelled  notwithstanding  that  the  opposite  party  is  prosecuting  an 
appeal  to  the  Supreme  Court:  Marsh  v.  Webb,  15  P.  R.  64;  Hamill 
v.  Lilley,  19  Q.  B.  D.  83;  56  L.  T.  620. 

Payment        1211.  "Where  money  has  been  paid  into  Court  as  secur- 
outof        ity  for  costs  or  with  a  defence  it  may  be  paid  out  to  the 
party  entitled  thereto  on  the  consent  of  the  solicitors  in 
the  cause  or  matter,  without  order.     New. 

The  party  entitled  means  the  litigant  entitled,  and  not  his  solicitor, 
Where  it  is  desired  to  obtain  payment  to  the  solicitor  of  the  party, 
an  order  is  still  necessary.  Such  applications  are  usually  required 
to  be  supported  by  evidence  shewing  either  that  the  money  was 
actually  advanced  by  the  solicitor,  and  is  still  owing  to  him  by  his 
client;  or  by  the  written  consent  of  the  client,  and  proof  of  its 
execution,  and  that  he  was  informed  that  he  was  entitled  to  have  a 
cheque  for  the  amount  issued  to  himself  personally. 
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CHAPTER  XVIII. 

COUNTY  AND  LOCAL  COURTS. 

1212.  All  writs  in  the  County  Courts  shall  be  issued  JJJSJS*0 
"by  the  Clerk  and  shall  be  under  the  seal  of  the  Court,  and  the  seai^of 
shall  be  tested  in  the  name  of  the  Judge  thereof;    or  in  and  tested 
the  case  of  the  death  of  such  Judge,  then  in  the  name  of  etc- 

the  Junior  or  acting  Judge  for  the  time  being.  Con.  Rules 
227,  1253. 

1213.  The  County  Courts  may  issue  writs  of  subpoena  subpoenas 
ad  testificandum,  to  enforce  the  attendance  of  any  wit- 
nesses resident  within  Ontario,  and  also  writs  of  subpoena 

duces  tecum,  to  enforce  the  attendance  of  and  the  produc- 
tion of  deeds  and  papers  by  any  such  witnesses;  and  may 
proceed  against  persons  who,  having  been  duly  served  with 
a  subpoena,  disregard  or  disobey  the  same,  with  the  same 
powers,  in  like  manner  and  by  the  same  mode  of  proceed- 
ing as  belongs  to  and  is  practised  in  the  High  Court.  Con. 
Rule  1254. 

1214.  Subject  to  Rules  of  Court,  the  Judges  of  the  Judge  may 
County  Courts  shall  have  power  to  sit  and  act  at  any  time  l\^  any 
for  the  transaction  of  any  part  of  the  business  of  such 
Courts,  or  for  the  discharge  of  any  duty  which  by  any 
statute  or  otherwise  was  formerly  required  to  be  discharged 

out  of  or  during  Term.     Con.  Rule  1255. 

This  corresponds  with  the  powers  given  to  the  Judges  of  the  High 
Court  of  Justice,  and  the  Court  of  Appeal,  by  sec.  19  of  the  J.  A. 
Act,  1881  (see  now  sec.  62). 

1215.  Where  the  plaintiff  fails  to  recover  judgment  in  costs 
an  action  or  other  proceeding  brought  in  a  County  or  Di-  ^on'taiis" 
vision  Court  by  reason  of  such  Court  having  no  jurisdic-  for  want 
tion  over  the  subject-matter  thereof,  the  County  Court,  diction." 
or  the  Judge  presiding  in  the  Division  Court,  as  the  case 

may  be,  shall  have  jurisdiction  over  the  costs  of  such  ac- 
tion, or  proceeding,  and  may  order  by  and  to  whom  the 
same  shall  be  paid,  and  the  recovery  of  the  costs  so  ordered 
to  be  paid  may  be  enforced  by  the  same  remedies  as  the 
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cos*s  in  actions  or  proceedings  within  the  proper  compe- 
tence of  the  said  Courts  respectively  are  recoverable.  Con. 
Rule  1256. 

Not  in  the  English  Rules. 

Where  an  appeal  from  a  County  Court  was  struck  out,  on  the 
ground  that  the  order  giving  leave  to  appeal  had  been  granted  by  a 
Judge  at  Chambers  without  jurisdiction,  and  there  was,  therefore, 
no  jurisdiction  to  entertain  the  appeal,  the  Court  of  Appeal  from 
Inferior  Courts  held  that  they  had  no  power  to  grant  costs  to  the 
party  who  appeared  to  shew  cause  against  it:  Broicn  v.  Shaw,  1  Ex. 
D.  425;  see  also  Abbott  v.  Fewy,  29  L.  J.  Ex.  476;  Peacock  v.  Reg., 
4  C.  B.  N.  S.  268;  PowUy  v.  Whitehead,  16  U.  C.  Q.  B.  589;  Demp- 
ster v.  Parnell,  3  M.  &  Gr.  375. 

But  where  a  case  was  stated  by  Justices  under  20  &  21  Viet.  c.  43, 
but  in  consequence  of  the  appellant  not  having  complied  with  the 
conditions  required  by  that  Act,  there  was  no  jurisdiction  to  hear  the 
case,  and  the  respondent  moved  to  strike  the  case  out  of  the  paper, 
the  application  was  granted  with  costs:  Great  Northern,  etc.,  Com- 
mittee v.  Inett,  2  Q.  B.  D.  284;  Crowther  v.  Boult,  33  W.  R.  150;  not 
following  Peacock  v.  Reg.,  supra;  see  also  Royal  Canadian  Bank  v. 
Stevenson,  22  U.  C.  C.  P.  562;  Cote  v.  Ealliday,  33  C.  L.  J.  159;  Re 
Isaacs,  4  My.  &  Cr.  11. 

This  Rule  is  held  not  to  apply  to  proceedings  under  the  Ontario 
Winding-up  Act  (R.  S.  O.  c.  222);  Re  Cosmopolitan  Life  Ass.,  15  P. 
R.  185. 

See  also  Sherk  v.  Evans,  22  Ont.  App.  242. 

1216.  These  Rules,  and  the  practice  and  procedure  in 
courts.       actions  in  the  High  Court  of  Justice  shall  apply  and  ex- 
l°l  Pi?  /^' tend  to  actions  in  the  County  Courts.     Con.  Rule  1257. 
Motions         12 IT.  Motions  against  judgments  and  for  new  trials 

against         .  .  ,         _,    r  _.•'  TUT         T  i       c 

judgments,  m  actions  in  the  County  Courts  shall  be  disposed  oi  upon 
the  like  grounds  and  principles   as  in  the  High  Court. 
Con.  Rule  1258. 
See  R.  S.  O.  1877,  c.  50,  s.  292. 

Notice  of  121&.  A  motion  against  a  judgment  or  for  a  new  trial 
shall  be  upon  two  clear  days'  notice,  and  the  motion  shall 
be  set  down  at  least  one  clear  day  before  the  first  day  of 
the  sittings  for  which  the  notice  is  given  unless  otherwise 
ordered.  Con.  Rule  1259. 
See  R.  S.  O.  1877,  c.  50,  s.  293. 

ofbp]agceof      121».In  all  actions  brought  in  a  County  Court  the 
countn       Judge  of  the  County  Court  where  the  proceedings  were 
court.       commenced,  [or  the  Master  in  Chambers,]  (subject  to  appeal 
} £  /°/V /75   in  either  case  as  if  the  case  were  in  the  High  Court)  may 
"  change  the  place  of  trial  according  to  the  practice  in  force 
in  the  High  Court;   and  in  the  event  of  an  order  being  ob- 
tained for  that  purpose,  the  Clerk  of  the  County  Court 
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in  which  the  action  was  commenced  shall  forthwith  trans- 
mit  all  papers  in  the  action  to  the  Clerk  of  the  County 
Court  to  which  the  place  of  trial  is  changed,  and  all  subse- 
quent proceedings  shall  be  entitled  in  such  last  mentioned 
Court,  and  carried  on  in  such  last  mentioned  county  as  if 
the  proceedings  had  originally  been  commenced  in  such 
last  mentioned  Court.  Con.  Rule  1260. 
See  R.  S.  O.  1877.  c.  50,  s.  155. 

The  papers  in  an  action  under  this  Rule  should  be  entitled  in  the 
County  Court,  and  not  in  the  High  Court  of  Justice:  Ferguson  v. 
Golding,  15  P.  R.  43. 

The  jurisdiction  of  the  Master  in  Chambers  doubted  in  BrigJiam  v. 
McKenzte,  10  P.  R.  406,  was  made  clear  on  the  consolidation  of  the 
Rules  in  1888  by  the  insertion  in  this  Rule  of  the  words  in  brackets. 

Doubts  were  entertained  formerly  whether  an  appeal  lay  from  an 
order  of  the  Master  in  Chambers  made  under  this  Rule:  see  Milligan 
v.  Sills,  13  P.  R.  350;  McAllister  v.  Cole,  16  P.  R.  105;  Cameron  v. 
Elliott,  17  P.  R.  415;  but  an  appeal  is  now  explicitly  given  by  this 
Rule. 

to  +V|Q  1VT?fitpr  ;"  f7.TiflTnT.pi.pt  under  this 


^ 

JgmTfl""are    taxable    A™    tho.    rnrmt-ir    Pm.irt    spnle.     hut    the     costs    of 
any    appeal  tO   a   Judgf,    f)r   f-rnna_TV>o.  -Tn/tpfQ,    nr«   rn-gahln.an    *>io    TTiffh 

Court  scale:  fte~Sicks  v.  Mills,  18  P.  R.  123. 

122O.  Every  Clerk  of  a  County  Court  shall  keep  his 
office  open  for  the  transaction  of  business  on  every  day 
except  holidays,  and  except  as  hereinafter  provided  from  courts3^ 
the  hour  of  10  in  the  forenoon  to  the  hour  of  4  in  the  after- 
noon, and  in  Toronto  on  Saturdays  from  10  in  the  fore- 
noon till  1  in  the  afternoon.  On  and  between  the  1st  day 
of  July  and  the  31st  day  of  August,  and  on  and  between 
the  24th  day  of  December  and  the  6th  day  of  January, 
the  Clerk  shall  keep  his  office  open  for  the  transaction  of 
business  from  10  in  the  forenoon  until  noon.  Con.  Rule 
1261,  amended-,  60  V.  c.  14,  s.  89. 

1221  —  (i)  Money  to  be  paid  into  the  County  Court  Payment 
or  Surrogate  Court  of  any  county  by  any  person,  shall  be  into  court 
paid  into  some  incorporated  bank  designated  for  that  pur- 
pose, from  time  to  time,  by  order  of  the  Lieutenant-Gov- 
ernor  in  Council  ;  or  where  there  is  no  such  bank,  then  into 
some  incorporated  bank  in  which  public  money  of  the  Pro- 
vince is  then  being  deposited,  and  which  has  been  ap- 
pointed for  'this  purpose  by  any  General  Rule  in  that  be- 
half;   or  if  no  bank  has  been  appointed,  into  any  bank  in 
which  public  money  of  the  Province  is  being  deposited. 
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Rules  (2)  The  money  shall  be  paid  in  to  the  credit  of  the 

Procedi  e*  cause  or  m&tter  in  which  the  payment  is  made  with  the 

privity  of  the  Clerk  or  Registrar  (as  the  case  may  be)  of 
with-  the  Court,  and  in  no  other  manner  ;  and  such  money  shall 
drawai.  on}v  j^  -withdrawn  on  the  order  of  the  Court  or  a  Judge 

thereof,  with  the  privity  of  the  Clerk  or  Registrar  of  the 

Court. 

piea  of  (3)  "Where  money  is  paid  in  under  a  plea  of  payment 

FntocTourt.  into  Court,  the  Clerk,  on  the  production  of  the  receipt  of 
the  bank  for  the  money  or  other  satisfactory  proof  of  such 
payment,  shall  sign  a  receipt  for  the  amount  in  the  margin 
of  'the  pleading.  Con.  Rule  1262;  Rules  23  June,  1890, 
1267. 


1222-  The  Clerk  and  Registrar  of  said  Courts  shall 
to  keep      each  keep  a  book  or  books  containing  an  account  of  all 

books  and  .-,.-,        ,  ,  ,  .        *>.  -•        c    ,1 

render  moneys  so  paid  into  their  respective  Courts,  and  01  the 
ts  withdrawal  thereof;  and  shall  prepare  in  the  month  of 
January  in  every  year  a  statement  of  all  moneys  so  paid  in 
and  withdrawn  respectively,  and  a  statement  of  the  condi- 
tion of  the  various  accounts  upon  the  thirty-first  day  of  the 
preceding  December,  and  shall  transmit  to  the  Provincial 
Secretary  and  to  the  Judge  or  each  of  the  Judges  of  such 
Courts,  a  copy  of  such  statement,  with  a  declaration  thereto 
annexed  made  before  a  Justice  of  the  Peace  or  Commis- 
sioner for  taking  affidavits,  according  to  Form  No.  212. 
Con.  Rule  1263. 

Books  to  be     1223.  The  book  so  to  be  kept  shall  be  open  for  inspec- 
ixupeotion.  tion  within  office  hours;    and  the  Clerk  or  Registrar  shall 
£aote°et<f."  giye  a  certificate  of  the  state  of  an  account  or  an  extract 
therefrom  at  the  request  of  any  party  interested,  or  his 
solicitor,  on  payment  to  the  Clerk  or  Registrar  of  the  sum 
of  twenty  cents  for  such  inspection  or  certificate  and  the 
sum  of  ten  cents  per  folio  for  such  extract.     Con.  Rule 
1264. 
See  R.  S.  O.  1877,  c.  42,  s.  25. 
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CHAPTER  XIX- 

FORMS. 

The  forms  contained  in  the  Appendix  hereto 
shall  be  used  with  such  variations  or  modifications  as  cir- 
cumstances may  require;  but  any  variance  therefrom,  not 
being  in  matter  of  substance,  shall  not  affect  their  regu- 
larity. Con.  Kules  458,  766;  Kules  1  Jan.,  1896,  1508. 
of  the  pleading.  Con.  Kule  1262;  Kules  23  June,  1890, 

See  Eng.  R.  April,  1880,  R.  52. 

In  Turquand  v.  Fearon,  40  L.  T.  at*  p.  545,  Thesiger,  L.J.,  said, 
"  although  the  forms  given  in  the  Judicature  Acts  are  not  absolutely 
binding,  they  are  still  of  assistance  as  illustrating  the  meaning  of 
the  Act."  See  also  Scott  v.  CreigJiton,  9  P.  R.  253;  Bolton  v.  Bolton, 
3  Ch.  D.  276;  McCready  v.  Hennessy,  9  P.  R.  489,  and  Boswcll  v. 
Cooks,  36  Ch.  D.  444;  36  W.  R.  65. 
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SCHEDULE. 

OF  RULES  AND  ORDERS  NOT  REPEALED. 
(Rule  2.) 


Description  of  Rule  or  Order. 


Extent  to  which  Unrepealed. 


Rules  of  the  Courts  of  Queen's  Bench  and      The  whole  (a). 
Common  Pleas  of  7th  Feb.,  1876.     (Crown 
cases  reserved. 


Orders  of  the  Court  of  Chancery.     (Election 
Court  Rule.) 


Rules  of  the  Supreme  Court  of  Judicature, 
under  the  Judicature  Act,  1881. 


Rules  relating  to  controverted  elections  of 
members  of  the  House  of  Commons, 
passed  13th  Feb.,  1875. 

Rules  of  the  Court  of  Appeal  relating  to  Con- 
troverted Elections  of  members  of  the  Leg- 
islative Assembly  of  Ontario. 


Order  618  (b). 


Rules  493  and  494  referring  to  pro- 
ceedings pending  at  the  time  of 
passing  The  Judicature  Act  (c) ;. 
538  referring  to  selection  of  rota 
Judges  for  trial  of  election  peti- 
tions (d)  ;  and  605  referring  to 
Fees  in  Surrogate  Courts  and 
Fees  of  Clerks  of  the  Peace  e~ 


The  whole  (/). 


The  whole  (g). 


Consolidated  Rules  of  1888 Rules  191  (h)  and  1038  to  1044  (i), 

inclusive. 

(a)  See  Holmested's  Rules  and  Orders,  p.  577. 

(b)  "  "  "  p.  358. 

(c)  See  44  V.  c.  5  p.  139;  Maclennan's  Jud.  Act  (1st  Ed.)  367,  368. 

(d)  See  Holmested's  Rules  and  Orders,  p.  804. 

(e)  A  new  Tariff  has  since  been  framed  for  the  Surrogate  Courts. 
(/")  See  Holmested's  Rules  and  Orders,  p.  663. 

(g)  See  Holmested's  Rules  and  Orders,  p.  714. 

(h)  This  Rule  relates  to  the  investment  of  moneys  in  Court.      See  note  to 

Rule  81,  p.  220. 
(i)  These  Rules  relate  to  the  procedure  to  be  followed  in  Controverted  Mun 

icipal  Elections  :  See  now  B.  S.  O.  c.  223,  ss.  220,  221,  222,  232  and  236 

and  Holmested  and  Langton,  (1890)  pp.  807-827. 
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SCHE  D  ULE— Confirmed. 


Description  of  Kule  or  Order. 


Extent  to  which  Unrepealed. 


Kules  of  13th  Sept.,  1890 


Rule  1269  (h). 


Rules  of  23rd  March,  1895 Rule  1393  (h) 


(h)  These  Rules  relate  to  the  investment  of  moneys  in  Court.     See  note  to 

Rule  81,  p.  220. 
(k)  Two  Rules  bear  this  No.     See  note  supra,  p.  220. 


Applications  to  quash  Convictions. 

The  following  Rule  passed  by  the  High  Court  on  November  17th, 
1886,  under  the  authority  of  49  V.  c.  49,  s.  6  (D.),  now  Crim.  Code, 
sec.  892,  is  not  mentioned  in  the  above  schedule,  as  it  does  not  relate 
to  civil  matters: — 

"  No  motion  shall  be  entertained  by  this  Court,  or  by  any 
Division  of  the  same,  or  by  any  Judge  of  a  Division  sitting 
for  the  Court,  or  in  Chambers,  to  quash  a  conviction,  order, 
or  other  proceeding  which  has  been  made  by  or  before  a 
Justice  of  the  Peace  (as  defined  by  the  said  Act)  and  brought 
before  the  Court  by  certiorari,  unless  the  defendant  is  shewn 
to  have  entered  into  a  recognizance,  with  one  or  more  suffi- 
cient sureties,  in  the  sum  of  $100,  before  a  Justice  or  Justices 
of  the  county  or  place  within  which  such  conviction  or  order 
has  been  made,  or  before  a  Judge  of  the  County  Court  of  the 
said  county,  or  before  a  Judge  of  the  Superior  Court,  and 
which  recognizance,  with  an  affidavit  of  the  due  execution 
thereof,  shall  be  filed  with  the  Registrar  of  the  Court  in 
which  such  motion  is  made  or  is  pending,  or  unless  the  de- 
fendant is  shewn  to  hjive  made  a  deposit  of  the  like  sum  of 
$100  with  the  Registrar  of  the  Court  in  which  such  motion  is 
made,  with  or  upon  the  condition  that  he  will  prosecute  such 
oertforari  at  his  own  costs  and  charges,  and  without  any 
wilful  or  affected  delay,  and  that  he  will  pay  the  person  in 
whose  favour  the  conviction,  order,  or  other  proceeding  is- 
affirmed  his  full  costs  and  charges,  to  be  taxed  according  to 
the  course  of  the  Court,  in  case  the  conviction,  order,  or  pro- 
ceeding is  affirmed." 

This  Rule  remains  in  force  since  the  Criminal  Code  of  1892:  Reg. 
v.  Robinet,  16  P.  R.  49. 

The  affidavit  of  the  sureties  must  negative  the  fact  of  the  sureties  being 
sureties  in  any  other  matter,  and  must  state  that  they  are  worth  $100 
over  and  above  any  amount  for  which  they  may  be  liable  as  sureties  :  Ib. 

J.A.— 85 
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:FO:R/M:S  (a). 

Nos. 

PART         I. — Writs  of  summons 1-3 

PART       II. — Indorsements  on  writs  of  summons  : 

Sec.  1.  Money  claims  not  specially  indorsed  4 

Sec.  2.  Money  claims  specially  indorsed  5 

Sec.  3.  Indorsement  for  costs       ...  6 

Sec.  4.  Claims  for  damages,  etc.       -  7 

Sec.  5.  Character  of  the  parties  ...  8 

Sec.  6.  Claims  for  equitable  relief    -        -  9 

PART     III.— Pleadings 10-15 

PART      IV.— Affidavits 16-24 

PART        V. — Prsecipea 25-44 

PART      VI.— Notices,  etc. 45-83 

PART    VII.— Reports,  etc.,  of  Masters       ....       84-87 
PART  VIII. — Subpoenas,  etc.  for  examination  of  witnesses      88-94 

PART      IX.— Orders 95-138 

PART        X.— Judgments 139-165 

PART      XI.— Writs  of  execution 166-185 

PART     XII.— Petitions  of  right 186-190 

PART  XIII.— Settled  estates 191-195 

PART   XIV.— Bonds,  etc        -        -       ' 196-198 

PART     XV.— Bailable  Proceedings 199  205 

PART  XVI.— Miscellaneous 206-212 


PAKT  I. 

FORMS  OF  WRITS  OF  SUMMONS,  AND  NOTICE  IN  LIEU 

THEREOF. 
No.  1. 

General  Form  of  Writ  of  Summons.     (Rule  127.) 
In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 

and 
C.D   and   E.F.,    Defendants. 

Name  and  title  of  Sovereign,  &.g.,  Victoria,  by  the  Grace  of  God,  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  Queen, 
Defender  of  the  Faith. 

To  C.D.  of  in  the  County  of  and  E.F.  of 

We  command  you,  that  within  ten  days  after  the  service  of  this 
writ  on   you,   inclusive  of  the  day  of  such  service,   you   cause  an 

1235.  That  all  proceedings  under  the  Mechanics  Lien  Act,  R.S.O.,  Cap. 
153,  shall  be  legibly  endorsed  as  follows  :— 

"  In  the  matter  of  the 

Mechanics  Lien  Acb" 

"  BETWEEN  " 

"A.  B.,  Plaintiff" 
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Form  1.  appearance  to  be  entered  for  you  in  an  action  at  the  suit  of  A.B.i 
and  take  notice  that  in  default  of  your  so  doing  the  plaintiff  may 
proceed  therein,  and  judgment  may  be  given  in  your  absence  on  the 
plaintiff's  own  shewing,  and  you  may  be  deemed  to  have  admitted 
the  plaintiff's  claim  and  (subject  to  Rules  of  Court)  will  not  be 
entitled  to  notice  of  any  further  proceedings  herein. 

Witness,  the  Honourable  President  of  our  High 

Court  of  Justice  at  in  the  year  of  Our  Lord  18    . 

Memorandum  to  'be  subscribed  on  the  writ. 

N.B.— This  writ  is  to  be  served  within  12  calendar  months 
from  the  date  therecf,  or  if  renewed,  within  12 
calendar  months  from  the  date  of  such  renewal,  in- 
cluding the  day  of  such  date,  and  not  afterwards. 

The  defendant  [or  defendants]  may  appear  hereto  by  enter- 
ing an  appearance  [or  appearances]  either  personally 
or  by  solicitor  at  the  [  ]  office  at 

To  be  inserted  in  the  margin. 

Issued  from  the  Central  Office,  Toronto,  (or  from  the  office 
of  the  Deputy  Clerk  of  the  Crown,  or  Deputy  or 
Local  Registrar  of  the  High  Court  of  Justice,  in  the 
county  of  ). 

(Signature  of  office). 
Indorsements  to  "be  made  on  the  writ. 
The  plaintiff's  claim  is  for,  &c.  (as  in  Form  No.  4,  or  as  may  be). 

Where  the  writ  is  to  Tie  specially  indorsed  add,  The  following  are  the 
particulars: —  (giving  them.  See  Part  II.,  No.  5.  Also  add  the  Indorse- 
ment No  6). 

This  writ  was  issued  by  E.F.,  of  solicitor  for  the  said 

plaintiff,  who  resides  at  (ft)  [or,  this  writ  was  issued  by  the 

plaintiff  in  person]   who  resides  at  [mention  the  city, 

town  or  township,  and  also  the  name  of  the  street  and  number  of  the 
house  of  the  plaintiff's  residence,  if  any,  or  in  ca#e  of  a  toicnsliip  the 
number  of  the  lot  and  concession*]. 

Indorsement  to  be  made  on  the  writ  after  service  thereof. 

The  writ  was  served  by  X.7.  on  C.D.  [the  defendant  or  one  of  the 
defendants],  on  ,  the  day  of  ,  18  . 

(Signed)       X.  Y. 
Con.  Rules,  Form  1. 

(b)  Where  the  writ  was  issued  in  the  name  of  two  plaintiffs,  and 
in  the  indorsement  it  was  stated  that  they  resided  "  at  the  Township 
of  Brant  in  the  County  of  Bruce,  and  in  the  State  of  Wisconsin  in 
the  U.  S.  A.,"  an  order  for  security  for  costs  was  held  properly 
grantable  on  prcedpe,  and  a  motion  to  set  it  aside  was  refused  though 
it  appeared  that  one  of  the  plaintiffs  lived  within  the  jurisdiction: 
McConnell  v.  Wakeford,  13  P.  R.  455;  sed  vide,  Anderson  \.  Quebec  Fire 
Int.  Co..  15  P.  R.  132. 
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No.  2.  Forma. 

Writ  for  service  out  of  Ontario.    (Rule  128). 

In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 

and 

O.D    and   E.F.,    Defendants. 

Victoria,  by  the  Grace  of  God,  dc.  (as  in  No.  1). 
To  C.D..  of 

We  command  you,  C.D.,  that  within  [here  insert  the  number  of  days 
•directed  by  the  order  allowing  service]  after  the  service,  on  you,  of  this 
writ  [or  notice  of  this  writ  as  the  case  may  6e]^and  of  the  plaintiff's 
statement  of  claim  delivered  herewith^  inclusive  of  the  day  of  such 
service,  you  cause  an  appearance  to  be  entered  for  you  in  an  action 
at  the  suit  of  A.B.fand.  your  defence  thereto,  if  any,  to  be  delivered;^ 
•and  take  notice  that  in  default  of  your  so  doing  the  plaintiff  may 
proceed  therein,  and  judgment  may  be  given  in  your  absence  on  the 
plaintiff's  own  shewing,  and  you  may  be  deemed  to  have  admitted  L  /7, 

the  plaintiff's  claim  and  (subject  to  Rules  of  Court)  will  not  be  en- 
titled to  notice  of  any  further  proceedings  herein. 

Witness,  the  Honourable  President,  dc. 

Memorandum,  and  indorsements  as  in  Form  1. 

Indorsements  to  be  made  on  the  writ. 

N.B. — This  writ  is  to  be  used  where  the  defendant  or  all  the  de- 
fendants, or  one  or  more  defendant  or  defendants,  is  or  are  out  of 
Ontario.  When  the  defendant  to  be  served  is  not  a  British  subject, 
and  is  not  in  British  dominions,  notice  of  the  writ,  and  not  the  writ 
itself,  is  to  be  served  upon  him.  (c). 

Indorsement  to  be  made  on  the  writ  after  service  thereof: 

This  notice  was  served  by  X.7.,  on  G.H.,  (the  defendant  or  one  of 
the  defendants)  on  the  day  of  18  . 

Indorsed  the  day  of  18    . 

(Signed) 
(Address) 

Con.  Rules  Form  2. 

(c)  This  N.B.  is  to  be  indorsed  on  the  writ,  if  amended,  by  adding  a 
defendant  who  is  to  be  served  out  of  Ontario:  Keate  v.  Phillips,  W. 
N.  1878,  186.  It  need  not  be  indorsed  when  intended  to  be  served 
personally  within  Ontario,  though  the  defendants  are  resident 
abroad:  see  Pollexfen  v.  Sibson,  16  Q.  B.  D.  792;  but  if  the  writ  is 
to  be  served  substitutionally  within  Ontario  for  a  defendant  resident 
abroad  the  same  form  of  writ  must  be  used  as  would  be  necessary 
if  the  defendant  were  being  served  personally  abroad:  see  supra, 
p.  282. 

The  omission  of  the  N.B.,   where   it  is  necessary,  is    an  irregu-  * 
larity  which  may  be  condoned  under  Rule  310,  see  supra,  pp.  497, 
498. 
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Notice  of  writ,  to  lieu  of  writ,  to  be  given  out  of  Ontario.     (Rule  128). 

In  the  High  Court  ,of  Justice. 

Between  A.B.  Plaintiff, 

and 

C.D.,  E.F.,  and  O.H.,  Defendants. 
To  G.H..  of 

Take  notice  that  A.B.,  of  has  commenced  an  action 

against  you,  G.H.,  in  Her  Majesty's  High  Court  of 

Justice  in  Ontario,  by  writ  of  that  Court,  dated  the  •      day 

of  ,  A.D.  18     ;  which  writ -is  indorsed  as  follows  [copy 

in  full  the  indorsements'],  and  you  are  required  within  [  ] 

days  after -the  receipt  of  this  notice  and  of  the  plaintiff's  statement 
of  claim,  inclusive  of  the  day  of  such  receipt,  to  defend  the  said 
action,  by  causing  an  appearance  to  be  entered  for  you  in  the  said 
Court  to  the  said  action,  and  your  defence  thereto,  if  any,  to  be 
delivered:  and  in  default  of  your  so  doing,  the  said  A.B.  may  proceed 
therein,  and  judgment  may  be  given  in  your  absence  on  the  plaintiff's 
own  shewing,  and  you  may  be  deemed  to  have  admitted  the  plaintiff's 
claim,  and  (subject  to  Rules  of  Court)  will  not  be  entitled  to  notice 
of  any  further  proceedings  therein. 

You   may    appear   to  the   said    writ   by   entering   an   appearance 
personally,  or  by  your  solicitor  at  the  [  ]  office  at 

Dated,  dc. 

(Signed)  A.B.,  of 


X.7.,  of 


&c. 


<fc. 


Solicitor  for  A.B. 

N.B. — This  notice  is  to  be  used  when  the  person  to  be  served  is 
not  a  British  subject,  and  is  not  in  British  dominions,  (c). 

Indorsement  to  be  made  on  the  notice  of  the  writ  after  service  thereof: 

This  notice  was  served  by  X.T.,  on  O.H.,  (the  defendant  or  one  of 
the  defendants)  on  the  day  of  18 

Indorsed  the  day  of  18    . 

(Signed) 
(Address) 
Con.  Rules,  Form  3. 

PART  II. 

INDORSEMENTS  ON  WRITS  OF  SUMMONS. 
SECTION  I. 

(Rule  137). 
No.  4. 

Money  Claims  where  no  special  Indorsement  under  Rule  138. 
Goods  soW.     The  plaintiff's  claim  is  $  for  the  price  of  goods  sold. 

This  Form  shall  suffice  whether  the  claim  be  in  respect  of  goods  sold  and 
delivered,  or  of  goods  bargained  and  sold. 

(c)  See  note  (c)  on  p.  1349. 
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The  plaintiff's  claim  is  $  for  money  lent  [and  interest].  Form 4. 

The  plaintiff's  claim  is  $  whereof  $  is  for  the  price  of  Monev lenb 

goods  sold,  and  $  for  money  lent,  and  $  for  interest.  demands. 

The  plaintiff's  claim  is  $  for  arrears  of  rent.  Bent. 

The  plaintiff's  claim  is  $  for  arrears  of  salary  as  a  clerk  [or  Salary,  etc. 

.  as  the  case  may  &«]. 

The  plaintiff's  claim  is  $  for  interest  upon  money  lent.  Interest. 

The  plaintiff's  claim  is  $  for  a  general  average  contribution.  General 

average. 
The  plaintiff's  claim  is  $  for  freight  and  demurrage.  Freight, 

etc. 

The  plaintiff's  claim  is  $  for  penalties  under  the  Statute        Penalties. 

Victorias,  chap.        [....] 

The  plaintiff's  claim  is  $  for   money    deposited    with    the   de-  Banker's 

fendant  as  a  banker.  balance. 

The  plaintiff's  claim  is  $  for  fees  for  work  done  [and  $        for  Fees  etc., as 

money  expended]   as  a  solicitor.  solicitor. 

The  plaintiff's  claim  is  $  for  commission  as  [state  character  as  Commis- 

auctioneer,  broker,   <£c.]  sion. 

The  plaintiff's  claim  is  $  for  medical  attendance.  Medical  at- 

tendance, 
etc. 

The  plaintiff's  claim  is  $  for  a  return  of  premiums  paid  upon  Return  of 

policies  of  insurance.  premiums. 

The  plaintiff's  claim  is  $  for  the  warehousing  of  goods.  Warehouse 

r6  nt. 

The  plaintiff's  claim  is  $  for  the  carriage  of  goods  by  railway.  Carriage  of 

goods. 

The  plaintiff's  claim  is  $  for    the    use    and    occupation  of   auseandoc- 

house.  cupation 

of  house. 

The  plaintiff's  claim  is  $  for  the  hire  of   [furniture].  Hire  of 

goods. 

The  plaintiff's  claim  is  $  for  work  done   [as  surveyor,  etc.].     Workdone. 

The  plaintiff's  claim  is  $  for  board  and  lodging.  Board  and 

lodging. 

The  plaintiff's  claim  is  $  for   the  board,    lodging   and  tuition  Schooling 

of  X.Y. 

The  plaintiff's  claim  is  $  for  money  received  by  the  defendant  Money 

as  solicitor  [or  factor,  or  collector,  or  &c.]  of  the  plaintiff.  received. 

The  plaintiff's  claim  is  $  for  fees  received  by  the  defendant  Fees  of 

under  colour  of  the  office  of  office. 

The  plaintiff's  claim  is  $  for  the  return  of  money  overcharged  Money 

for  the  carriage  of  goods  by  railway.  overpaid. 

The  plaintiff's  claim  is  $  for  a  return  of  fees  overcharged  by 

the  defendant  as 

The  plaintiff's  claim  is  $  for    a    return    of    money    deposited  Return  of 

with  the  defendant  as  stakeholder.  money  by 

stake- 
holder. 

The  plaintiff's  claim  is  $  for    money    entrusted     to    the    de- Money  won 

fendant  as  stakeholder,  and  become  payable  to  plaintiff.  from  stake- 

holder. 

The  plaintiff's  claim  is  $  for  a  return  of  money  entrusted   to  Money  en- 

the  defendant  as  agent  of  the  plaintiff.  trusted  to 

agent. 

The  plaintiff's  claim  is  $  for  a  return  of  money  obtained  from  Money 

the  plaintiff  by  fraud.  obtained 

by  fraud. 
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for  a  return  of  money  paid   to  the 
for  a  return  of  money  paid  to  the 


Form  4.         The  plaintiff's  claim  is  $ 

Moneypaid  defendant  by  mistake. 

by  mistake. 

Moneypaid     The  plaintiff's  claim  is  $ 

forconsid-   defendant  for  [work  to  b&  done,  left  undone;  or  a  bill  to  be  taken  up,  not 

eration          .,  „,  .    -, 

which  has    taken  UP>  *°'i 

The  plaintiff's  claim  is  $  for  a  return  of  money  paid  as  a  de- 

posit upon  shares  to  be  allotted. 
Moneypaid 


The  plaintiff's  claim  is  $ 
SE3S    ^  surety, 
dant. 

Bent  paid.      The  plaintiff's  claim  is  $ 
defendant. 

Moneypaid     The  plaintiff's  claim  is  $ 
on  accom- 
modation 
bill. 

Contribu- 
tion as 
surety. 

By  co- 
debtor. 


for  money  paid  for  the  defendant  as 

for  money  paid  for  rent  due  by  the 
upon  a  bill  of  exchange  accepted  [or 


indorsed]  for  the  defendant's  accommodation. 

The  plaintiff's  claim  is  $  for    a    contribution    in    respect    of 

money  paid  by  the  plaintiff  as  surety. 

The  plaintiff's  claim  is  $  for  a   contribution  in   respect  of  a 

joint  debt  of  the  plaintiff  and  the  defendant,  paid  by  the  plaintiff. 

Moneypaid     The  plaintiff's  claim  is  $  for     money    paid     for     calls    upon 

for  calls,      shares,  against  which  the  defendant  was   bound  to  indemnify  the 
plaintiff. 


The  plaintiff's  claim  is  $ 


Money  pay- 
able under 
award. 

Life  policy.     The  plaintiff's  claim  is  $ 
life  of  X.J.,  deceased. 


Money 
bond. 


The  plaintiff's  claim  is  $ 
$1,000  and  interest. 


Foreign  The  plaintiff's  claim  is  $ 

judgment.   in  the  province  of  Quebec. 

The  plaintiff's  claim  is  $ 
fendant. 


Bill  of  ex- 
.ange.e  c. 


The  plaintiff's  claim  is  $ 


for  money  payable  under  an  award, 
upon  a  policy  of  insurance  upon  the 
upon  a  bond  to  secure  payment  of 
upon  a  judgment  of  the  Court, 

upon  a  cheque  drawn  by  the  de- 
upon  a  bill  of  exchange  accepted 


Surety. 


Calls. 


<jrawn  or  indorsed]  by  the  defendant. 

The  plaintiff's  claim  is  $  upon    a    promissory   note   made    [or 

indorsed]  by  the  defendant. 

The  plaintiff's  claim  is  $  against     the     defendant     A.B,      as 

acceptor,  and  against  the  defendant   C.D.   as  drawer   [or  indorser] 
of  a  bill  of  exchange. 

The  plaintiff's  claim  is  $  against  the  defendant  as  surety  for 

the  price  of  goods  sold. 

The  plaintiff's  claim  is  $  against  the  defendant  A.B.  as  prin- 
cipal, and  against  the  defendant  C.D.  as  surety  for  the  price  of  goods 
sold  [or  arrears  of  rent,  or  for  money  lent,  or  for  money  received 
by  the  defendant  A.B.,  as  traveller  for  the  plaintiffs,  or  £c.]. 

The  plaintiff's  claim  is    $  for  calls  upon  shares. 


Con.  Rules,  Form  4. 
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SECTION  II.  Form5' 

No.  5. 

Money  Claims — Special  Indortoments  under  Rule  138. 

1.  The  plaintiff's  claim  is  for  money  received  by  the  defendant  for  Money 
the  use  of  the  plaintiff.     The  following  are  the  particulars: —  had  and 

18. . — 2nd  January. — 

To  amount  of  rents  of  No.  5  Smith  Street,  collected  by  d'f't.  .$300 
To  deposit  on  intended  sale  of  Blythe  Cottage 400 

Amount  due $700 

Place  of  trial,  Toronto. 

Add  Form  No.  6. 

2.  The  plaintiff's  claim  is  for  the  price  of  goods  sold.     The  follow- Goods 

ing  are  the  particulars: —  ^ol.d  and, 

delivered. 

18.  .—31st  December.— 

Balance  of  account  for  butcher's  meat  to  this  date $142 

18. . — 1st  January  to  31st  March. — 

Butcher's  meat  supplied  297 

?439 
18 .  .—1st  February.— Paid 180 

Balance  due $259 

Place  of  trial,  Toronto. 

Add  Form  No.  6. 

3.  The  plaintiff's  claim  is  against  the  defendant  A.B.  as  principal,  Guarantee, 
and  against  the  defendant  C.D.  as  surety,  for  the  price  of  goods  sold 

to  A.B.    The  following  are  the  particulars: — 

18. . — 2nd  February.     Guarantee  by  C.D.  of  the  price  of  woollen 
goods  to  be  supplied  to  A.B. 

2nd  February— To   goods    $225 

3rd   March— To  goods    151 

17th  March— To  goods 27 

5th  April— To  goods    65 

$468 
Place  of  trial,  Ottawa. 

Add  Form  No.  6. 

4.  The  plaintiff's  claim  is  against  the  defendant,  as  maker  of  a  Promissory 
promissory  note.     The  following  are  the  particulars: —  note- 

Promissory  note  for  $1,000,  dated  1st  January,  18    ,  made  by  de- 
fendant, payable  4  months  after  date. 

Principal $1,000 

Interest 

Notarial   charges    

Place  of  trial,  London. 

Add  Form  No.  6. 
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Forme. 

Bill  of  ex- 
change. 


Bond. 


Covenant 


5.  The  plaintiff's  claim  is  against  the  defendant  A.B.  as  acceptor, 
and  against  the  defendant  C.D.  as  drawer  .of  a  bill  of  exchange.    The 
following  are  the  particulars: — 

Bill  of  exchange  for  $2,000,  dated  1st  January,  18  ,  drawn  by 
defendant  G.D.  upon  and  accepted  by  defendant  A.B.,  payable  3 
months  after  date. 

Principal    $2,000 

Interest  

Notarial  charges 

Place  o*  trial,  Hamilton. 

Add  Form  No.  6. 

6.  The  plaintiff's  claim  is  for  principal  and  interest  due  upon  a 
bond.     The  following  are  the  particulars: — 

Bond  dated  1st  January,  18  .  Conditioned  for  payment  of  $500  on 
the  26th  December,  18  . 

Principal  due $500 

Interest  

Place  of  trial,  Belleville. 

Add  Form  No.  6. 

7.  The  plaintiff's  claim  is  for  principal  and  interest  due  under  a 
covenant.     The  following  are  the  particulars: — 

Deed  dated  covenant  to  pay  $3,000  and  interest. 

Principal    due    $800 

Interest  

Place  of  trial,  Kingston. 

Add  Form  No.  6. 

Con.  Rules,  Form  7. 

8.  The   plaintiff's   claim    is   to   recover  possession   of  a   farm   and 
premises  called  lot  No.  1  in  the  5th  Con.  of  the  Tp.  of  in  the 
County  of                      ,  which  was  let  to  the  defendant  by  the  plaintiff 
for  the  term  of  3  years  from  the  29th  day  of  September,  18    ,  which 
term  has  expired  (or  as  tenant  from  year  to  year  from  the  29th  day 
of  September,  18    ,  which  said  tenancy  became  duly  determined  by 
notice  to  quit  on  the  29th  day  of  September,  18    ). 

The  plaintiff  also  claims  $  for  mesne  profits. 

Place  of  trial,  Lindsay. 
See  Eng.  Rules  1883  App.  (sec.  7). 

Detinue  or     9.  The   plaintiff's   claim    is   to    recover   possession   of   (or   for   the 
recovery  of  return  of)    [a  certain  stallion  named  "Disturbance,"  or  as  the^case 
may  be],  unlawfully  detained  by  the  defendant,  of  which  the  plaintiff 
is  [the  owner  and]  lawfully  entitled  to  the  possession. 
Place  of  trial,  Toronto. 


Recovery 
of  pos- 
session 
by  Land- 
lord. 


chattels. 


SECTION  III. 

No.  6. 

Indorsement  for  Costs,  £c.     (Rule  139). 

[Add  to  the  above  forms  for  money  claims  in  Nos.  k  and  5]   and  the 
_,_:_.!.;«!  ^ini™*  $  for  costs:  and  if  the  amount  claimed  be  nnirl 

126O.   Rule  1245  is  repealed,   and  the   following   is   substituted   for   form 
No.  6,  Section  3  of  the  Appendix  : 

(Add  to  the  above  forms  for  money  claims  in  No's.  4  o>nd  5),  and  the  plaintiff 
claims  $  for  costs  ;  and  if  the  amount  claimed  be  paid  to  the  plaintiff  or 

his  solicitor  within  the  time  allowed  for  appearance,  further  proceedings  will  be 
stayed. 
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in  lieu  thereof  is  to  be  served  out  of  Ontario,  insert  the  time  limited  for  Form  7. 
appearance  and  defenee]  from  the  service  hereof,  further  proceedings 
will  be  stayed. 

Con.  Rules.  Form  5. 


SECTION  IV. 

No.  7. 

Indorsements  on  Writs  for  Damages  and  other  Claims. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  Agent,  etc. 
employ  the  plaintiff  as  traveller. 

The  plaintiff's  claim  is  for  damages  for  wrongful  dismissal  from 
the  defendant's  employment  as  traveller  [and  $  for  arrears  of 

wages]. 

The  plaintiff's  claim  is  for  damages  for  the  defendant's  wrongfully 
quitting  the  plaintiff's  employment  as  manager. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  as  factor 
[or  dc.]  of  the  plaintiff  [and  $  for  money  received  as  factor,  &c.] 

The  plaintiff's  claim  is  for  damages  for  breach  of  the  terms  of  a 
deed  of  apprenticeship  of  X.7.  to  the  defendant  [or  plaintiff]. 

The  plaintiff's  claim  is  for  damages  for  non-compliance  with  the  Arbitration 
award  of  X.  Y. 

The  plaintiff's  claim  is   for  damages  for  assault    [and   false  im- Assault, 
prisonment,  and  for  malicious  prosecution].  etc- 

The  plaintiff's  claim  is  for  damages  for  assault  and  false  imprison- By  hus- 

ment  of  the  plaintiff  C.  D.  b&nd  and 

wife. 

The  plaintiff's  claim  is  for  damages  for  assault  by  the  defendant 
C.  D. 

The  plaintiff's  claim  is  for  damages  for  injury  by  the  defendant's  Solicitor, 
negligence  as  solicitor  of  the  plaintiff. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  custody  Bailment, 
of  goods  [and  for  wrongfully  detaining  the  same]. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  keeping  Pledge, 
of  goods  pawned  [and  for  wrongfully  detaining  the  same]. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  custody  of Hire- 
furniture  lent  on  hire  [or  a  carriage  lent],  [and  for  wrongfully,  &c.]. 

The  paintiff's  claim  is  for  damages  for  wrongfully  neglecting   [orBanj£er- 
refusing]   to  pay  the  plaintiff's  cheque. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  toBiU- 
accept  the  plaintiff's  drafts. 

The  plaintiff's  claim  is  upon  a  bond  conditioned  not  to  carry  on  theBona- 
trade  of  a 

The  plaintiff's   claim   is   for   damages   for   refusing   to   carry   the  Carrier, 
plaintiff's  goods  by  railway. 

The  plaintiff's  claim  is  for  damages  for  refusing  to  carry  the 
plaintiff  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in  and  about 
the  carriage  and  delivery  of  coals  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in  and 
about  the  carriage  and  delivery  of  machinery  by  sea. 
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PormT. 

Charter 
patty. 
Damages 
for  depriv- 
ing of 
goods. 
Defama- 
tion. 

Distress. 
Beplevin. 

Wrongful 
distress. 


Fishery. 
Fraud. 

Guarantee, 
Insurance. 


The  plaintiff's  claim  is  for  damages  for  breach  of  charter-party  of 
ship  [Mary]. 


plaintiff's  claim  is  for  damages  for  wrongfully  depriving  plain- 
tiff of  goods,  household  furniture,  &c. 

The  plaintiff's  claim  is  for  damages  for  libel. 
The  plaintiff's  claim  is  for  damages  for  slander. 
The  plaintiff's  claim  is  to  recover  possession  of  goods  wrongfully 
distrained. 

The  plaintiff's  claim  is  for  damages  for  improperly  distraining. 

[This  form  shall  be  sufficient  whether  the  distress  complained  of  be 
wrongful  or  excessive,  or  irregular,  and  whetJier  the  claim  be  for 
damages  only,  or  for  double  value]. 

The  plaintiff's  claim  is  for  damages  for  infringement  of  the  plain- 
tiff's right  of  fishing. 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misrepresenta- 
tion on  the  sale  of  a  horse  [or  a  business,  or  shares,  or  &c.]. 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misrepresenta- 
tion of  the  credit  of  A.  B. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  of 
guarantee  for  A.  B. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 
indemnify  the  plaintiff  as  the  defendant's  agent  to  distrain. 

The  plaintiff's  claim  is  for  a  loss  under  a  policy  upon  the  ship 
"  Royal  Charter,"  and  freight  or  cargo  [or  for  return  of  premiums]. 

[  This  Form  shall  be  sufficient  whether  the  loss  claimed  be  total  or  partial] . 

Fire  in-  The  plaintiff's  claim  is  for  a  loss  under  a  policy  of  fire  insurance 

surance.      upon  house  and  furniture. 

Landlord        The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 
and  tenant.  •  v 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 
keep  a  house  in  repair. 

The  plaintiff's  claim  is  for  damages  for  breaches  of  covenants  con- 
tained in  the  lease  of  a  farm. 

Medical  The   plaintiff's    claim   is   for  damages   for   injury   to  the   plaintiff 

man.  from  the  defendant's  negligence  as  a  medical  man. 

Mischiev-        The  plaintiff's  claim  is  for  damages  for  injury  by  the  defendant's 


ous  animal. 


do*. 


Negligence.  The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff  [or, 
if  by  husband  and  wife,  to  the  plaintiff  C.  D.]  by  the  negligent  driving 
of  the  defendant  or  his  servants.  . 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff  while 
a  passenger  on  the  defendant's  railway  by  the  negligence  of  the 
defendant's  servants. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff  at 
the  defendant's  railway  station,  from  the  defective  condition  of  the 
station. 

Lord  The  plaintiff's  claim  is  as  executor  of  A.  B.,  deceased,  for  damages 

Campbell's  for  tne  death  of  the  said  A.  B.,  from  injuries  received  while  a  passen- 
ger on  the  defendant's  railway,  by  the  negligence  of  the  defendant's 
servants. 
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The  plaintiff's   claim   is    for  damages    for   breach   of  promise  of  Form  7. 
marriage.  Promise  of 

The  plaintiff's  claim  is  for  damages  for  the  seduction  of  the  plain-  Seducti0n 
tiff's  daughter. 

The  plaintiff's  claim   is   for  damages   for   breach   of   contract   to  Sale  of 
accept  and  pay  for  goods.  goods, 

The  plaintiff's  claim  is  for  damages  for  non-delivery  [or  short 
delivery  or  defective  quality,  or  other  breach  of  contract  of  sale]  of 
cotton  [or  &c.]. 

The  plaintiff's  claim  is  for  damages  for  breach  of  warranty  of  a 
horse. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  Sale  of 
sell  [or  purchase]  land.  land 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  let 
[or  take]  a  house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  sell 
[or  purchase]  the  lease,  with  goodwill,  fixtures,  and  stock-in-trade 
of  a  public-house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  covenant  for 
title  [or  for  quiet  enjoyment,  or,  &c.]  in  a  conveyance  of  land. 

The  plaintiff's   claim  is   for  damages  for  wrongfully  entering  theTresPftSS 
plaintiff's   land  and   drawing  water   from  his   well    [or  cutting  histoland' 
grass,   or  pulling  down   his   timber,   or  pulling    down  his   fence,   or 
removing  his  gate,  or  using  his  road  or  path,  or  crossing  his  field,  or 
depositing  sand  there,  or  carrying  away  gravel  from  thence,  or  carry- 
ing away  stones  from  his  river]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  taking  away  the  Support, 
support  of  plaintiff's  land  [or  house  or  mine]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  obstructing  a  Way. 
way    [public  highway  or  private  way]. 

The  plaintiff's  claim   is  for  damages  for  wrongfully  diverting   [orWater- 
obstructing,  or  polluting,  or  diverting  waters  from]   a  watercourse.     courses> 

6uC, 

The  plaintiff's  claim  is  for  damages  for  wrongfully  discharging 
water  upon  the  plaintiff's  land  [or  into  plaintiff's  mine]. 

The  plaintiff's  claim  is  for  damages  for  wrongfuly  obstructing  the 
plaintiff's  use  of  a  well. 

The  plaintiff's  claim  is  for  damages  for  the   infringement  of  the  Pasture, 
plaintiff's  right  of  pasture. 

[This  Form  shall  be  sufficient  whatever  the  mature  of  the  rioht  to 
pasture  6e]. 

The  plaintiff's  claim  is  for  damages  for  obstructing  the  access  of  Light, 
light  to  plaintiff's  house. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  theFateut- 
plaintiff's  patent. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  Copyright, 
plaintiff's  copyright. 

The  plaintiff's   claim    is    for    damages    for    wrongfully  using   [or Trademark 
imitating]   the  plaintiff's  trade  mark. 

The  plaintiff's  claim  is  for  damages  for  breach  of  contract  to  build  Work« 
a  ship  [or  repair  a  house,  &c.]. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 
employ  the  plaintiff  to  build  a  ship,  &c. 
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Form  8. 
Nuisance. 


Innkeeper 

Claim  for 
return  of 
goods : 
damages. 

Dower. 


Recovery 
of  land. 


To  estab- 
lish title 
and  recov- 
er rents. 


Mesne 
profits. 
Arrears  of 
rent. 
Breach  of 
covenant. 

Mandamus 


Injunction 


The  plaintiff's  claim  is  for  damages  to  his  house,  trees,  crops,  &c., 
caused  by  noxious  vapours  from  the  defendant's  factory  [or,  &c.]. 

The  plaintiff's  claim  is  for  damages  from  nuisance  by  noise  from 
the  defendant's  works  [or,  &c.]. 

The  plaintiff's  claim  is  for  damages  for  loss  of  the  plaintiff's  goods 
in  the  defendant's  inn. 

The  plaintiff's  claim  is  for  return  of  household  furniture  [or,  &c.], 
or  their  value,  and  for  damages  for  detaining  the  same. 

The  plaintiff's  claim  is  for  dower  out  of  lot  number  (or  des- 

cribing the  property  otherwise  with  reasonable  certainty).  And  take 
notice  that  the  plaintiff  claims  damages  for  the  detention  of  her 
dower  from  the  day  of 

The  plaintiff's  claim  is  to  recover  possession  of  a  house,  No. 
in  street,  in   [the  City  of  Ottawa;  or  of  the  N.  E.  }4  of 

lot  2,  in  the  3rd  concession  of  the  township  of  in  the 

county  of  L 

The  plaintiff's  claim  is  to  establish  his  title  to  [here  describe  pro- 
perty], and  to  recover  the  rents  thereof. 

[The  two  previous  forms  may  be  combined]. 

After  an  indorsement  of  a  claim  to  land,  or  to  establish  title,  or  both, 
there  may  be  added: 

And  for  mesne  profits. 

And  for  an  account  of  rents  or  arrears  of  rent. 

And  for  breach  of  covenant  for  [repairs]. 

To  be  added  to  an  indorsement  if  a  mandamus  is  claimed: 

And  for  a  mandamus  commanding  the  defendant  to. 
To  be  added  to  an  indorsement  if  an  injunction'  ie  claimed: 

And  for  an  injunction  to  restrain  the  defendant  from. 

Con.  Rules,  Form  6. 


SECTION  V. 


No.  8. 


(Rule  120). 


Executor. 


Indorsements  of  Character  of  Parties. 

The  plaintiff's  claim  is  as  executor  [or  administrator]  of  C.D., 
deceased,  for  &c. 

The  plaintiff's  claim  is  against  the  defendant  A.B.,  as  executor  [or, 
&c.],  of  C.D.,  deceased,  for,  &c. 

The  plaintiff's  claim  is  against  the  defendant  A.B.,  as  executor  of 
Z.Y.,  deceased,  and  against  the  defendant  C.D.,  in  his  personal 
capacity,  for,  &c. 

„„ The  claim  of  the  plaintiff  is  against  the  defendant  as  executrix  of 

rix-    C.D.  deceased,  for 

The  plaintiff's  claim  is  as  assignee  in  insolvency  of  A.B.,  for 

The  plaintiff's  claim  is  against  the  defendant  as  assignee  in  insol- 
vency of  A.B..  for 

The  plaintiff's  claim  is  as  [or  the  plaintiff's  claim  is  against  the 
defendant  as]  trustee  under  the  will  of  A.B.  [or  under  the  settle- 
ment upon  the  marriage  of  A.B.  and  X.Y.,  his  wife]. 


Against 


Assignee  in 
insolvency. 


Trustees. 
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The  plaintiff's  claim  is  against  the  defendant  as  heir-at-law  of  A.B.,Form  9. 
deceased.  Heir  and 

The  plaintiff's  claim  is  against  the  defendant  O.D.,  as  heir-at-law, devisee* 
and  against  the  defendant  E.F.,  as  devisee  of  lands  under  the  will 
of  A.B. 

The  plaintiff's  claim  is  as  well  for  the  Queen  as  for  himself,  f or 

Con.  Rules,  Form  8. 


SECTION  VI. 
No.   ». 

Indorsements  of  claims  to  equitable  relief.    (Rules  137,  140,  141). 
(a)  Creditor  to  administer  Estate. 

The  plaintiff's  claim  is  as  a  creditor  of  X.Y.,  of  de- 

ceased, to  have  the  [real  and]  personal  estate  of  the  said  X.Y., 
administered.  The  defendant  C.D.  is  sued  as  the  administrator  (or 
executor)  of  the  said  X.Y.  [and  the  defendants  E.F.  and  G.H.  as  his 
co-heirs-at-law]. 

(Z>)  Legatee  to  administer  Estate. 

The  plaintiff's  claim  is  as  a  legatee  under  the  will  dated  the 
day  of  18      of  X.Y.,  deceased,  to  have  the  [real  and] 

personal  estate  of  the  said  X.Y.  administered.  The  defendant  C.D. 
is  sued  as  the  executor  of  the  said  X.Y.  [and  the  defendants  E.F. 
and  G.H.  as  his  devisees]. 

(c)  Partnership  account. 

The  plaintiff's  claim  is  to  have  an  account  taken  of  the  partner- 
ship dealings  between  the  plaintiff  and  defendant  [under  articles  of 
partnership  dated  the  day  of  ],  and  to  have  the 

affairs  of  the  partnership  wound  up. 

(d)  By  Mortgagee  for  sale  and  for  immediate  payment  and  possession. 

The  plaintiff's  claim  is  on  a  mortgage  dated  the  day 

of  made  between  [or  by  deposit  of 

title  deeds],  and  that  the  mortgage  may  be  enforced  by  sale  [where 
desired  add,  and  payment  to  the  plaintiff  by  the  defendant  personally 
of  any  balance]. 

If  immediate  payment  is  d<esired  add,  And  to  recover  from  you  the 
defendant  (naming  the  defendant  against  whom  the  relief  is  claimed) 
payment  of  the  amount  due  under  a  covenant  by  [you]  in  that 
behalf  contained  in  said  mortgage  (or  as  the  case  may  be). 

If  immediate  possession  is  desired  add1,  And  to  recover  immediate 
possession  of  the  mortgaged  premises. 

And  take  notice  that  the  plaintiff  claims  that  there  is  now  due  by 
you  for  principal  money  the  sum  of  $  [If  sv  add  and  for 

taxes  (or  premiums  of  insurance  or  other  matters)  the  sum  of  $  ] 

and  for  interest  the  sum  of  $  and  that  you  are  liable  to  be 

charged  with  these  sums  with  subsequent  interest  to  be  computed  at 
the  rate  of  per  centum  per  annum  and  costs  in  and  by  the 

judgment  to  be  drawn  up,  and  that  in  default  of  payment  thereof 
within  six  calendar  months  from  the  time  of  drawing  up  the  judg- 
ment your  interest  in  the  property  may  be  sold,  unless  before  the 
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Form  9.  time  allowed  you  for  appearance  you  file  in  the  office  within  named 
a  memorandum  in  writing  entitled  in  this  action  and  signed  by  your- 
self or  your  solicitor  to  the  following  effect:  "  I  dispute  the  amount 
claimed  by  the  plaintiff  in  this  action,"  in  which  case  you  will  be 
entitled  to  four  days'  notice  of  the  taking  of  the  account  of  the 
amount  due  to  the  plaintiff. 

The  following  is  a  description  of  the  mortgaged  premises:  (Set 
out  description  sufficient  for  registration). 

(e)      By  Mortgagee  for  'foreclosure  and  for  immediate  payment  and 

possession. 

The  plaintiff's  claim  is  on  a  mortgage  dated  the  day 

of  made  between  [or  by  deposit  of  title 

deeds],  and  that  the  mortgage  may  be  enforced  by  foreclosure. 

If  immediate  payment  is  desired!  add,  And  to  recover  from  you  the 
defendant  (naming  the  defendant  against  -whom,  the  reUef  i»  claimed) 
payment  of  the  amount  due  under  a  covenant  by  [you]  in  that  behalf 
contained  in  said  mortgage  (or  as  the  case  may  be). 

If  order  for  immediate  possession  is  desired  add,  And  take  notice 
further  that  the  plaintiff  claims  to  be  entitled  to  recover  immediate- 
possession  of  the  mortgaged  premises. 

And  take  notice  that  the  plaintiff  claims  that  there  is  now  due  by 
you  for  principal  money  the  sum  of  $  [If  so  add,  and  for  taxes 

(or  premiums  of  insurance  or  other  matters)  the  sum  of  $  ]  and: 

for  interest  the  sum  of  $  ,  and  that  you  are  liable  to  be  charged 

with  these  sums  and  subsequent  interest  to  be  computed  at  the  rate 
of  per  centum  per  annum  and  costs,  in  and  by  the  judgment 

to  be  drawn  up,  and  that  in  default  of  payment  thereof  within  six 
calendar  months  from  the  time  of  drawing  up  the  judgment  your- 
interest  in  the  property  may  be  foreclosed  unless  before  the  time 
allowed  you  for  appearance  you  file  in  the  office  within  named  a 
memorandum  in  writing  entitled  in  this  action  and  signed  by  your- 
self or  your  solicitor  to  the  following  effect: —  "  I  dispute  the  amount 
claimed  by  the  plaintiff  in  this  action  "  in  which  case  you  will  be 
entitled  to  four  days'  notice  of  the  taking  of  the  account  of  the 
amount  due  to  the  plaintiff. 

If  you  desire  a  sale  of  the  mortgaged  premises  instead  of  a  fore- 
closure, and  do  not  intend  to  defend  the  action,  you  must  within  the 
time  allowed  for  appearance,  file  in  the  office  within  named,  a 
memorandum  in  writing,  entitled  in  this  action  and  signed  by  your- 
self or  your  solicitor,  to  the  following  effect:—"  I  desire  a  sale  of  the 
mortgaged  premises  in  the  plaintiff's  writ  of  summons  mentioned, 
or  a  competent  part  thereof,  instead  of  a  foreclosure,"  and  you  must 
deposit  in  Court  to  the  credit  of  this  action  the  sum  of  $80  to  meet 
the  expenses  of  such  sale  and  attach  to  the  said  memorandum  a 
certificate  of  the  Accountant  of  the  Supreme  Court  to  the  effect 
that  such  deposit  of  $80  has  been  made. 

The  following  is  a  description  of  the  mortgaged  premises:  (Set 
out  description  sufficient  for  registration). 

(f)  By  Mortgagor  for  Redemption. 

The  plaintiff's  claim  is  to  have  an  account  taken  of  what,  if  any- 
thing, is  due  on  a  mortgage  dated  and  made  between: 
[parties'],  and  to  redeem  the  property  comprised  therein. 
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(g)  Raising  portions.  Form  10. 

The  plaintiff's  claim  is  that  the  sum  of  $  ,  which  by  an 

indenture  of  settlement  dated  ,  was  provided  for  the  por- 

tions of  the  younger  children  of  may  be  raised. 

(h)  Execution  of  trusts. 

The  plaintiff's  claim  is  to  have  the  trusts  of  an  indenture  dated 
and  made  between  ,  carried  into  execution. 

(i)  Canc&llation  or  Rectification. 

The  plaintiff's  claim  is  to  have  a  deed  dated  and  made 

between  Iparties >,  set  aside  or  rectified. 

(;')  Specific  Performance. 

The  plaintiff's  claim  is  for  specific  performance  of  an  agreement 
dated  the  day  of  ,  for  the  sale  by  the  plaintiff  to  the 

defendant  of  certain  [freehold]  hereditaments  at 

(fc)  Alimony. 

The  plaintiff's  claim  is  for  alimony;  and  the  plaintiff  demands  aa 
interim  alimony  until  the  trial  of  the  action  the  monthly  (or  weekly) 
sum  of  $  to  be  paid  to  her  on  the  day  of  each  month  (or 

week)  at  and  the  interim  costs  to  which  she  is  entitled  by  the 

practice  in  that  behalf. 

NOTE.— Where  tlie  plaintiff  desires  to  register  a  certificate  of  lis  pendensl 
the  indorsement  on  the  writ  of  summons  may  contain  such  short  descrip-  I 
tion  of  the  property  as  may  be  necessary  or  proper  for  that  purpose. 

Con.  Rules.    Form  9,  Rules  of  1st  January,  1896.  1506,  1507. 


PART  HI. 

PLEADINGS.     (Rule  264,  et  seq.). 

No.  1O. 

Form,  of  Statement  of  Claim. 
In  the  High  Court  of  Justice. 

Writ  issued  3rd  September,  18    . 

Between  A.B.,  Plaintiff, 

and 

E.F.,  Defendant. 
Statement  of  Claim.  Statement 

1.  (Set    out   concisely    in  convenient    paragraphs    a    statement   of  the°  C  aim 
material  facts  relied  upon). 

2.  The  plaintiff  claims  $ 

The  plaintiff  proposes  that  this  action  should  be  tried  at  Whitby. 
Delivered  the  day  of  18    ,  by  X.  Y., 

Plaintiff's  Solicitor. 

Con.  Rules,  Form  53. 
J.A.— 86 
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No.  11. 

Form  of  Statement  of  Defence. 

In  the  High  Court  of  Justice. 

Between  E.F.,  Plaintiff, 

and 
G.H,,  Defendant. 

Statement  of  Defence. 

1.  The  defendant  admits  the  allegations  in  the  1st  and  2nd  para- 
graphs of  the  plaintiff's  statement  of  claim. 

2.  (Set   out   concisely    in  convenient    paragraphs    a   statement   of  the 
material  facts  relied  upon). 

Delivered  the  day  of  18      ,  by  -T.T., 

of  Defendant's  Solicitor. 

Con.  llules,  Form  57. 


No.  12. 

Form  of  Reply. 

[Title  as  in  statement  of  claim,  omitting  date  of  issue  of  writ}. 
Reply. 

1.  (If  desired)  The  plaintiff  joins  issue  upon  the  defendant's  state- 
ment of  defence. 

2.  (Where   plaintiff    does   not  introduce*   into   his   statement  of  claim, 
originally  or  ty/  way  of  amendment,  the  allegations  necessary  by  way  of 
reply  to  the  defence.) 

(Set  out  concisely!  in  convenient  paragraphs  the  material  facts  relied 
upon  in  reply.) 

Delivered  the  day  of  18    ,  by 

Z.Y.,  of  Plaintiff's  Solicitor. 

Con.  Rules,  Form  62. 


No.  13. 

Form  of  Defence  and  Counter-claim. 

In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 

and 
G.D.,  Defendant. 

Where  a  third  person  as  well  as  the  plaintiff  is  made  a  party  to 
counter-claim  add  a  second  style  of  cause,  thus: 

And  between  C.D.,  Plaintiff, 

and 

A.B.  and  E.F.,  Defendants. 
(By  counter-claim.) 


PLEADINGS.  1868 

Statement  of  Defence  and  Counter-claim.  Forms 

The  defence  and  counter-claim  of  the  above-named  C.D.  D '.    f 

1.  (Set  out  as  m  Form  No.  11  the  material  facts  relied  on  by  way  of 
defence.) 

2.  By  way  of  counter-claim  the  defendant  says :  (Set  out  by  refer-  Counter- 
tnce  to  paragraphs  of  defence,  or,  as  in  the  case    of  a  statement  of  claim  claim- 
tJie  material  facts  relied  on  by  way  of  counter-claim.) 

3.  The  defendant  claims  (o»  in  a  statement  of  claim.) 

Delivered  the  day  of  18    ,  by 

X.y.,  of  Defendant's  Solicitor. 

Con.  Rules,  Form  84. 


No.  14. 

Reply  to  Defence  and  Counter-claim. 

(Where  plaintiff  does  not  mtroduce  into  his  statement  of  claim, 
originally  or  by  amendment,  the  allegations  necessary  by  way  of  reply  to 
the  defence:) 

[Title  as  in  Defence  and  Counter-claim  (if  any).] 

Reply  and  Defence  to  Counter-claim. 

(Set  out  the  material  facts  relied  on  by  way  of  reply.)     A  joinder  of  Reply  and 
issue  on  the  defence  or  paragraphs  thereof  may  be  added.  claim.6* 

Delivered  the  day  of  18    ,  by 

Z.J.,  of  Plaintiff's  Solicitor. 

Con.  Rules.  Form  85. 


No.  15. 

Special  Case  for  the  opinion  of  the  Court.     (Rules  372-375.) 

Special  Case. 
In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 

and 
C.D.,  Defendant. 

The  following  case  is  stated  for  the  opinion  of  the  Court  under  an  special 
order  of  the  Honourable  Mr.  Justice  dated  the  day  case, 

of  18    ,  made  pursuant  to  Rule  372  (or  as  the  case  may  be. 

Here  state  the  material  facts  of  the  case  bearing  upon  the  question  of 
law  to  be  decided.) 

The  question  (or  questions  for  the  opinion  of  the  Court  is  (or  are) 
First— Whether,  &c. 

Second — Whether,  &c. 

(Signatures.) 

Con.  Rules,  Form  90. 
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Forma  PABT  IV. 

16, 17. 

AFFIDAVITS. 

No.  16. 

General  Form.     (Rule  517). 

In  the  High  Court  of  Justice. 

Between  A.E.,  Plaintiff, 

and 
C.D.,  Defendant. 

I,  E.F.,  of  (place  of  residence  and  description  or  addition)  make  oath 
and  say  as  follows: — 

Or,  We,  E.F.  and  G.H.,  of,  etc.,  severally  make  oath  and  say  as- 
follows: — 

1, 

2. 

3.  If  necessary,  And  I  the  said  E.F.,  for  myself  say 
etc. 

Sworn  [if  there  be  more  than  one  deponent  by  the  said  naming  each 
deponent}  before  me  at  the  of 

in  the  County  of 
this  day  of       •  A.D. 

A  Commissioner  for  taking  affidavits  in  the  High  Court  of  Justice 
in  and  for  the  County  of 


Form  of  Jurat  in  the  case  of  an  illiterate  person  (Rule  517). 

Sworn  before  me  at  the  of  in  the  County 

of  this  day  of  A.D.         ,  the  said 

affidavit  having  been  first  read  over  in  my  presence  to  the  deponent 
(or  the  deponent  E.F.)  who  seemed  perfectly  to  understand  the  same 
and  signed  the  same  (or  made  his  mark  thereto  in  my  presence. 

A  Commissioner  in  H.  C.  J.,  etc. 


No.  17. 

Affidavit  of  Service  of  Writ  of  Summons  (Rules  145-150). 
In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 

and 

C.D.,  Defendant. 

I  of  make  oath  and  say- 

as  follows:—  il  ! 

(1)  I  did  on  the  day  of  18    ,  personally  serve 

C.D.,  the  above-named  defendant  in  this  action  with  a  true  copy  of 
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the  writ  of  summons  (or  notice  of  the  writ  of  summons)  herein  hereto  Forma 
annexed,  by  delivering  the  same  to  and  leaving  the  same  with  theW,  19. 
said  defendant  on  the  day  last  aforesaid  at  in  the  county  of 

(2)  Upon  the  said  copy  so  served  as  aforesaid  was  indorsed  at  the 
time  of  such  service  true  copies  of  all  the  indorsements  appearing 
upon  the  said  original  writ  of  summons  (or  notice)  except  the  indorse- 
ment hereinafter  mentioned. 

(3)  To  effect  such  service  I  necessarily  travelled  miles. 

(4)  Subsequently,  namely  upon  the  day  of 

I  did  indorse  upon  the  said  original  writ  of  summons  (or  notice)  the 
•day  of  the  month  and  week  of  such  service. 
Sworn.  &c. 

Con.  Rules,  Form  45. 


No.  18. 

Affidavit  by  Landlord  (Rule  180). 
In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 

and 

C.D.,  Defendant. 
I,  of  make  oath  and  say  as  follows:— 

I  am  in  possession  of  the  land  sought  to  be  recovered  in  this  action 
by  myself  [or  by  the  said  G.D.,  my  tenant  (as  the  case  may  be)]. 

Sworn,  &c. 

Con.  Rules,  Form  47. 


No.  19. 

Affidavit  as  to  Documents  (Rule  467). 
In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 

and 

C.D.,  Defendant. 
I,  the  above-named  defendant  C.D.,  make  oath  and  say  as  follows:— 

1.  I  have  in  my  possession  or  power  the  documents  relating  to  the 
matters  in  question  in  this  action  set  forth  in  the  first  and  second 
part  of  the  said  first  schedule  hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in  the  second 
part  of  the  said  first  schedule  hereto. 

3.  [Here  state  upon  what  grounds  the  objection  is  made,  and  verify 
the  facts  as  far  as  may  be.] 

4.  I  have  had,  but  have  not  now,  in  my  possession  or  power  the 
documents  relating  to  the  matters  in  question  in  this  suit  set  forth  in 
the  second  schedule  hereto. 

5.  The  last-mentioned  documents  were  last   in  my  possession  or 
power  on  [state  ichen]. 
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Form  20.        6.  [Here  state  what  has  "become  of  the  last-mentioned  documents,  and 
in  whose  possession  they  now  are.] 

1.  According  to  the  best  of  my  knowledge,  information  and  belief, 
I  have  not  now,  and  never  had  in  my  possession,  custody  or  power, 
or  in  the  possession,  custody  or  power  of  my  solicitors  or  agents, 
solicitor  or  agent,  or  in  the  possession,  custody,  or  power  of  any 
other  persons  or  person  on  my  behalf,  any  deed,  account,  book  of 
account,  voucher,  receipt,  letter,  memorandum,  paper,  or  writing,  or 
any  copy  of  or  extract  from  any  such  document,  or  any  other  docu- 
ment whatsoever,  relating  to  the  matters  in  question  in  this  action 
or  any  of  them,  or  wherein  any  entry  has  been  made  relative  to  such 
matters,  or  any  of  them,  other  than  and  except  the  documents  set 
forth  in  the  said  first  and  second  schedules  hereto,  and  the  pleadings 
and  other  proceedings  in  the  action. 

Sworn,  &c. 

Con.  Rules.  Form  48. 


No.  2O. 

Affidavit  on  production  when  made  by  an  officer  of  a  Corporation 
(Rule  468). 

In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 

and 

C.D.,  Defendant. 
I,  of  ,  make  oath  and  say  as  follows: — 

1.  I  am  the  (here  state  the  name  of  the  office!  held  by  the  deponent  in 
the  service  of  the  company  on  whose  behalf  he  makes  the  affidavit),  and  as 
such,  have  knowledge  of  all  documents  which  are,  or  have  been,  in 
the   custody   or  possession  of  the  said    (company),    relating  to   the 
matters  in  question  in  this  action. 

2.  I  am  cognizant  of  the  matters  in  question  in  this  action. 

3.  The  said  defendants  have  in  their  possession  or  power,  the  docu- 
ments relating  to  the  matters  in  question  in  this  action,  set  forth  in 
the  first  and  second  parts  of  the  first  schedule  hereto. 

4.  The  said  defendants  object  to  produce  the  said  documents  set 
forth  in  the  second  part  of  the  said  first  schedule  hereto. 

5.  [Here   state  on  what  grounds   the   objection  is  made,   and  verify 
the  facts  as  far  as  may  be.~\ 

6.  The   said   defendants   have   had,    but   have   not  now,    in  their 
possession  or  power,  the  documents  relating  to  the  matters  in  question 
in  this  action,  set  forth  in  the  second  schedule  hereto. 

7.  The  last-mentioned  documents   were  last  in  the  possession  or 
power  of  the  said  defendants  on  (state  when). 

8.  [Here  state  what  has  become  of  the    last-mentioned    documents,  and 
in  whose  possession  they  now  are.] 

9.  According  to  the  best  of  my  knowledge,  information  and  belief, 
the  said  defendants  have  not  now,  and  never  had,  in  their  possession, 
custody,  or  power,  or  in  the  possession,  custody,  or  power  of  myself, 
or  of  any  of  their  solicitors  or  agents,  or  of  any  person  or  persons 
whomsoever,  on  their  behalf  any  (proceed  as  in  last  form). 

Sworn,  &c. 

Con.  Rules,  Form  49. 
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No.  21.  Form  21. 

Affidavit  of  Executor  or  Administrator  as  to  claims  (Rule  708). 
In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 

and 
C.D.,  Defendant. 

We,  A.B.,  of,  etc.,  the  above-named  plaintiff  [or*  defendant,  or  as 
may  be],  the  executors  [or  administrators],  of  C.D.,  late  of 
in  the  County  of  ,  deceased,  and  E.F.,  of.  etc.,  solicitor, 

severally  make  oath,  and  say  as  follows: — 

I,  the  said  E.F.  [solicitor]  for  myself  say  as  follows: — 

1.  I  have,  in  the  paper  writing  now  produced  and  shewn  to  me, 
and  marked  A.,  set  forth  a  list  of  all  the  claims,  the  particulars  of 
which  have  been  sent  in  to  me  by  persons  claiming  to  be  creditors 
of  the  said  C.D.,  deceased,  pursuant  to  the  advertisement  issued  in 
that  behalf,  dated  day  of  ,  18 

And  I,  the  said  A.B.,  for  myself,  say  as  follows:— 

2.  I   have  examined    the   several   claims   mentioned   in  the  paper 
writing  now  produced  and  shewn  to  me,  and  marked  A.,  and  I  have 
compared  the  same  with  the  books,  accounts,  and  documents  of  the 
said  C.D.  lor  a»  may  be,  and  state  any  other  inquiries  or  investigations 
model,  in  order  to  ascertain  as  far  as  I  am  able,  to  which  of  such 
claims  the  estate  of  the  said  C.D.  is  justly  liable. 

3.  From  such  examination  [and  state  any  other  reasons],  I  am  of 
opinion,  and  verily  believe,  that  the  estate  of  the  said  C.D.  is  justly 
liable  to  the  amounts  set  forth  in  the  sixth  column  of  the  first  part 
of  the  said  paper  writing  marked  A.;  and  to  the  best  of  my  know- 
ledge and  belief,  such  several  amounts  are  justly  due  from  the  estate 
of  the  said  C.D.,  and  proper  to  be  allowed  to  the  respective  claimants 
named  in  the  said  schedule. 

4.  I  am  of  opinion  that  the  estate  of  the  said  C.D.  is  not  jointly  liable 
to  the  claims  set  forth  in  the  second  part  of  the  said  paper  writing 
marked  A.,  and  the  same  ought  not  to  be  allowed  without  proof  by 
the  respective  claimants   [or,   I  am  not  able  to  state  whether  the 
estate  of  the  said  C.D.,  is  justly  liable  to  the  claims  set  forth  in  the 
second  part  of  the  said  paper  writing  marked  A.,  or  whether  such 
claims,    or    any    parts   thereof,    are   proper   to   be    allowed    without 
further  evidence]. 

Sworn,  &c. 

Exhibit  referred  to  in  the  above  Affidavit. 
(Short  Title.) 

List  of  claims  the  particulars  of  which  have  been  sent  in  to  E.F., 
the  solicitor  of  the  plaintiff  [or  defendant,  or  as  may  be~],  by  persons 
claiming  to  be  cieditors  of  C.D.,  deceased,  pursuant  to  the  advertise- 
ment issued  in  that  behalf,  dated  the  day  of  ,  18    . 
This  paper  writing,  marked  A.,  was  produced  and  shewn  to 

and  is  the  same  as  is  referred  to  in  his  affidavit,  sworn  before 
me  this  day  of  18    . 

W.B..  etc. 
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Form  22.        First  Par*.— Claims  proper  to  be  allowed  without  further  evidence. 


Serial  No. 

Names 
of 
Claimants. 

Addresses 
and 
Descriptions. 

Nature 
of 
Claim. 

Amount 
Claimed. 

Amount 
proper 
to  be 
allowed. 

*        c. 

Second  Part. — Claims  which  ought  to  be  proved  by  the  claimants. 


Serial  No. 

Names 
of 
Claimants. 

Addresses 
and 
Descriptions. 

Nature 
of 
Claim. 

Amount 
Claimed. 

$        c. 

i 

Con.  Rules,  Form  50. 


No.  22. 

Affidavit  of  Auctioneer  as  to  Result  of  Sale  (Rule  730). 
In  the  High  Court  of  Justice. 
Between 


A.B., 


and 


Plaintiff. 


Defendant. 


I,  E.F.,  of  ,  in  the  county  of  ,  the 

auctioneer  appointed  by  the  Master  of  the  Supreme  Court  of  Judica- 
ture at  ,  to  sell  the  lands  and  premises  comprised  in 
the  particulars  hereinafter  referred  to,  make  oath  and  say  as  follows: 

1.  I  did,  according  to  the  appointment  of  the  said  Master,  at  the 
time  and  place,  in  the  lots  and  subject  to  the  conditions  specified  in 
the  particulars  and  conditions  of  sale  hereunto  annexed,  marked 
respectively  A.,  B.,  C.,  etc.,  offer  for  sale  by  public  auction  the  lands 
and  premises  described  in  the  said  particulars,  and  the  results  of 
such  sale  are  as  appear  from  the  several  signed  contracts  appearing 
at  the  end  of  the  said  conditions  of  sale,  marked  respectively, 
B.,  C.,  etc. 
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2.  The  sums  set  forth  in  the  said  several  contracts  are  the  highest  Form  23. 
sums    bid   for   the   respective    lots    therein    respectively,  mentioned, 

and  of  ,  and  of  ,  being 

the  persons  whose  names  are  respectively  subscribed  to  the  said 
several  contracts,  were  respectively  declared  by  me  to  be  the  highest 
bidders  for,  and  became  the  purchasers  of,  the  lots  respectively  men- 
tioned in  the  said  several  contracts,  at  the  price  or  sums  of  and 
respectively,  being  the  price  or  sums  in  the  said  several  contracts 
respectively  mentioned. 

3.  The  several  lots  numbered  respectively  1,  2,  etc.,  in  the  said 
particulars  were  not  sold,  no  person  having  bid  a  sum  higher  than  or 
equal  to  the  reserved  biddings  fixed  for  the  same  respectively  by  the 
said  Master.    The  highest  sums  bid  for  such  last-mentioned  lots  were 
those  appearing  opposite  the  numbers  of  such  lots  respectively  in  the 
second  column  of  the  paper  now  shewn  to  me  and  marked  E. 

4.  No  person  bid  any  sum  whatever  for  the  lots  numbered  4  and  5, 
respectively,  in  the  said  particulars. 

5.  The  said  sale  was  conducted  by  me  in  a  fair,  open  and  proper 
manner,  and  according  to  the  best  of  my  skill  and  judgment. 

Sworn  before  me,  etc. 


No.  23. 

Affidavit  in  support  of  Gamishee  Order.     (Rule  911). 
In  the  High  Court  of  Justice. 
Between 

Judgment  Creditor, 
and 

Judgment  Debtor. 

I,  of  the   above-named    judgment    creditor    [or 

solicitor  for  the  above-named  judgment  creditor,  or  as  the  case  may 
6e]  make  oath  and  say  as  follows: — 

1.  By  a  judgment  of  the  Court  given  in  this  action,   and  dated 
the  day  of  18     ,  it  was  adjudged  that  I  [or  the 
above-named  judgment  creditor]    should  recover  against  the  above- 
named  judgment  debtor  the  sum  of  $  ,   and  costs 
to  be  taxed,  and  the  said  costs  were  by  a  taxing  officer's  certificate 
dated  the                    day  of               18    .  allowed  at  $ 

2.  The  said  still   remains  unsatisfied  to  the  extent 
of                                   and  interest  amounting  to  $ 

3.  (Name,  address,  and  description  of  garnishee)  is  indebted  to 
the  judgment  debtor  in  the  sum  of  $  or  thereabouts. 

4.  The  said  (insert  name  of  garnishee)  is  within  Ontario. 

[Where  the  garnished  is  not  within  Ontario  the  affidavit  must  shew 
circumstanc&s  which-  would  justify  the-  making  of  an  order  for  service  of 
a  writ  of  summons  out  of  Ontario.] 

Sworn,  etc. 

Con.  Rules,  Form  51. 
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Forms        No.  24. 
24,  25. 

Affidavit  on  Interpleader,  by  a  Defendant.     (Rule  1104.) 

In  the  High  Court  of  Justice. 
Between 

Plaintiff, 
and 

Defendant. 

I,  of  ,  the  defendant  in  the  above  action,  make  oath 

and  say  as  follows: — 

1.  The  writ  of  summons  herein  was  issued  on  the 
of  18     ,  and  was  served  on  me  on  the 

of  18    ,  (stating  the  condition  of  the  action,  etc.). 

2.  The  action  is  brought  to  recover  .    The  said  (is 
or  are)  in  my  possession,  but  I  claim  no  interest  therein. 

3.  The  right  to  the  said  subject  matter  of  this  action  has  been  and 
is  claimed   (if  claim  in  writing  malce  the  writing  an  exhibit)   by  one 
(state  expectation  of  suit  or  that  he  has  already  sued). 

4.  I  do  not  in  any  manner  collude  with  the  said  or  with 
the  above-named  plaintiff,  but  I  am  ready  to  bring  into  Court  or  to 
pay  or  dispose  of  the  said                   in  such  manner  as  the  Court  may 
order  or  direct. 

Sworn  at  the  day  of  18    . 

Before  me 

Con.  Rules,  Form  52. 


PART  V. 

PR^ECIPES. 

No.  25. 

Amendment. 
[Title,  etc.]  (a) 

Amend  [in  pursuance  of  order  dated  ]  the  writ  of  summons 

[or  the  statement  of  claim,  or  as  may  6e]  in  this  action  by  (set  out 
amendments  where  required). 

Dated  the  day  of  18    . 

(Signed) 

Solicitor  for  the 

Con.  Rules,  Form  91. 

(a)   In  all  the  Forms  in  Part  V.   the  short  style  of   cause  (e.g., 
Jones  v.  Smith),  shall  be  sufficient. 
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No   26.  Forms 

26-28. 
Renewed  Summons.     (Rule  132.) 

[Title,  etc.] 

Required  [in  pursuance  of  order  dated  ],  a  renewed  writ 

of  summons  in  this  action, 

Dated  the  day  of  18    . 

(Signed) 

Solicitor  for  the 

Con.  Rules,  Form  92. 


No.  27. 

Entry  of  Appearance.    (Rule  169). 

[Title,  etc.] 

Enter  an  appearance  for  (giving  the  names  of  all  the  defendants  for 
whom  appearance  is  to  be  entered)  in  this  action. 

Dated  the  day  of  18    . 

(Signed) 
(Address) 

The  said  defendant  require  (or  do  not  require,  as  the  case  may 
be)  a  statement  of  claim  to  be  delivered.  (In  the  case  of  a  condi- 
tional appearance  add,  without  prejudice  to  the  right  of  the  de- 
fendant to  dispute  the  jurisdiction  of  the  Court  in  this  action  or  as 
the  case  may  be.) 

(In  case  the  defendant  wishes  to  dispute  the  amount  claimed,  and  to 
make  no  other  defence,  the  following  may  be  added),  The  defendant  dis- 
putes the  amount  claimed  by  the  plaintiff  (or  the  defendant  insists 
that  the  amount  due  to  the  plaintiff  is  $  only,  or  the  defendant 

insists  that  the  amount  due  to  the  plaintiff  is,  $  for  principal, 

and  $  for  interest,  since  the  day  of  etc.,  and 

no  more),  as  the  case  may  be. 

Con.  Rules,  Form  93. 


No.  28. 

Entry  of  Appearance  in  action  for  Land  limiting  Defence.    (Rule  184). 

[Title,  etc.] 

Enter  an  appearanc.e  for  the  defendant  in  this  action.     The 

said  defendant  limits  his  defence  to  part  only  of  the  property  men- 
tioned in  the  writ  01  summons,  namely,  to 

Dated  the  day  of  18    . 

(Signed) 
(Address) 

The  said  defendant  require  a  statement  of  claim 

to  be  delivered. 

Con.  Rules,  Form  94. 
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S3"    No-20- 

Entry  of  Appearance,  ly  party  served  with  a  third  party  notice. 
(Rule  210.) 

[Title,  etc.] 

Enter  an  appearance  for  to  the  third  party  notice  issued  in 

this  action  on  the  day  of  18    ,  by  the  defendant. 

Dated  the  day  of  18    . 

(Signed) 
(Address) 

The  said  defendant  require  a  statement  of  claim 

to  be  delivered. 

Con.  Rules,  Form  96. 


No.  3O. 

Habeas  Corpus  ad,  Testiftcandum, 
[Title,  etc.] 

Required  in  pursuance  of  order  dated  a  writ  of  habeas 

corpus  ad  testificandum  directed  to  the          to  bring  before 

Dated  the  day  of  18    . 

(Signed) 

Solicitor  for  the 

Con.  Rules.  Form  104. 


No.  31. 

Commission  to  Examine  Witnesses.    (Rule  499). 
[Title,  etc.] 

Required  in  pursuance  of  order  [or  Master's  certificate]  dated         a 
commission  to  examine  witnesses  directed  to 

Dated  the  day  of  18    . 

(Signed) 

Solicitor  for  the 

Con.  Rules,  Form  103. 


No.  33. 

Setting  down  for  Argument  Generally. 

[Title,  etc.] 
Set  down  for  argument  the 

Dated  the  day  of  18    . 

(Signed) 

Solicitor  for 

Con.  Rules.  Form  98. 


PILECIPES.  1373 

No.  33.  Forms 

Entry  (or  Setting  down}  of  Action  for  Trial.     (Rules  538,  542.)        33"36> 

[Title,  etc.] 

Enter  (or  set  down)  this  action  for  trial  at  the  sittings  of  the  High 
Court  (or  Assizes)  at  commencing  on 

Dated  the  day  of  18    . 

(Signed) 

Solicitor  for 

Con.  Rules,  Form  102. 


No.  34. 

Setting  down  of  Special  Case. 

Set  down   for  argument  the  special   case  filed  in  this  action   on 

the                  ,  day  of  ,  18    :  (or  set  down  the                 dated 

the                day  of  18    ,  of  Mr.                 the                  referee 

in  this  for  hearing  as  a  special  case). 

Dated  the  day  of  18    . 

(Signed) 

Solicitor  for 

Con.  Rules,  Form  100. 


No.  35. 

Setting  down  of  Appeal.     (Rule  804.) 
[Title,  etc.] 

Set  down  this  appeal  from  the  order  [or  judgment]  of  i 

this  action  dated  the  day  of  18 

(Signed) 

Solicitor  for 

Con.  Rules.  Form  105. 


* 


No.  36. 

Fieri  Facias.    (Rule  866.) 
[Title,  etc.] 

Required  a  writ  of  fieri  facias  directed  to  the  sheriff  of  to 

levy  against  C.D.  the  sum  of  $  and  interest 

thereon  at  the  rate  of  $  per  centum  per  annum 

from  the  day  of  to 

[and  $  costs] 

Judgment  [or  order]  dated  day  of 

Taxing  Master's  certificate,  dated  day  of 

Dated  the  day  of  18    . 

(Signed) 

Solicitor  for  the  [party  on  whose  behalf  writ  is 
to  issue]. 

Con.  Rules,  Form  106. 
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Forms         No.  3T. 

Venditioni  Exponas.    (Rule  866.) 

[Title,  etc.] 

Required    a    writ   of   venditioni    exponas   directed   to   the    sheriff 
of  to  sell  the  goods  and  chattels  (or  lands  and  tenements) 

of  G.D.,  taken  under  a  writ  of  fieri  facias  in  this  action  tested 
day  of 

Dated  the  day  of  18    . 

(Signed) 

Solicitor  for  the 

Con.  Rules,  Form  107. 


No.  3S. 

Writ  of  Possession.    (Lands').    (Rule  866.) 
[Title,  etc.] 

Required  a  writ  of  possession  directed  to  the  sheriff  of 
deliver  possession  to  A.B.  of 

Judgment  dated  day  of 

Dated  the  day  of  18    . 

(Signed) 

Solicitor  for  the 

Con.  Rules,  Form  109. 


No.  39. 

Writ  of  Delivery.     (Chattels).     (Rule  866.) 

[Title,  etc.] 

Required  a  writ  of  delivery  directed  to  the  sheriff  of 
make  delivery  to  A.B.  of 

Dated  the  day  of  18    . 

(Signed) 

Solicitor  for  the 

Con.  Rules,  Form  110. 


No.  40. 

Writ  of  Attachment.     (Rule  866.) 
[Title,  etc.] 

Required  in  pursuance  of  order  dated  day  of 

attachment  directed  to  the  sheriff  of  against  C.D.  f< 
not  delivering  to  A.B. 

Dated  the                  day  of  18    . 

(Signed) 

Solicitor  for  the 

Con.  Rules,  Form  111. 


PILECIPES.  1375 

No.  41.  Forms 

Writ  of  Sequestration.     (Rule  866.)  41-43. 

[Title,  etc.] 

Required  a   writ   of   sequestration  against   C.D.  for 

not  at  the  suit  of  A.B.  directed  to  the  sheriff  of 

Order  dated  day  of 

Dated  the  day  of  18    . 

(Signed) 

Solicitor  for  the 

Con.  Rules,  Form  108. 


No.  42. 

Prwcvpe  for  Direction  to  the  Bank.     (Rule  407.) 

In  the  Court  of  Appeal, 

or 
In  the  High  Court  of  Justice. 

[Title,  etc.] 

Required  a  direction  from  the  Bank  to  receive  from 

$  under  order  dated 

(or  as  the  case  may  be),  (a). 


Date. 
Folio. 


A.B.. 

Defendant's  Solicitor, 

(or  as  the  case  may  be,) 
Con.  Rules,  Form  112. 


No-  43. 

PraBovpe  for  Cheque.    (Rule  416,) 

In  the  Court  of  Appeal, 

or 
In  the  High  Court  of  Justice. 

[Title,  etc.] 

Required  a  cheque  for  $  with  $  interest  thereon 

from  to  (being  for  a-  period,  if  any, 

for  which  interest  is  payable  under  the  order  or  judgment,  but  which  has 
not  already  been  taken  into  account  and  computed),  payable    to 

Date. 

Folio. 

A.B., 

Plaintiff's  Solicitor, 

(or  as  the  case  may  be.) 
Con.  Rules,  Form  113. 

(a)  Where  mon^y  is  paid  into  Court  by  way  of  security  for  costs 
without  a  special  order,  the  purpose  for  which  the  money  is  to  be 
paid  in  must  be  stated,  e.g. :  "  $  as  security  for  costs  of 

the  defendant  "  (or  as  may  be) :  see  Rule  1207  (2). 
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Forma         No.  44. 
44-46. 

Search. 

[Title,  etc.] 
Required  a  search  for 

Dated  the  day  of  18    . 

(Signature  of  Solicitor.) 

Con.  Rules,  Form  101. 


PART  VI. 

NOTICES,  &c. 

No.  45. 

Notice  of  Entry  of  Appearance.     (Rule  175.) 
In  the  High  Court  of  Justice. 

Between 

Plaintiff, 
and 

Defendant. 

Take  notice,   that  have  this  day  entered  an   appearance 

at  for  the  defendant  to  the  writ  of  summons  in 

this  action.  [Where  the  appearance  is  conditional  or  without  prejudice 
to  the  deft's  right  to  dispute  the  jurisdiction  of  the  Court,  it  should  be 
so  stated.] 

The  said  defendant      require       [or  do      not  require]  delivery  of  a 
statement  of  claim. 

Dated  the  day.  of  18    . 

(Signed) 

Solicitor  for  the  defendant. 

To 

Con.  Rules,  Form  13. 


No.  46. 

Notice  disputing  amount.     (Rule  176.) 

In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 

and 
C.D.,  Defendant. 

Take  notice  that  the  defendant  disputes  the  amount  claimed  by 
the  plaintiff  (or  the  defendant  insists  that  the  amount  due  to  the- 
plaintiff  js  $  only;  or  the  defendant  insists  that  the  amount 


NOTICES.  1877 

due  to  the  plaintiff  is  $  for  principal  and  $  for  in- Forms 

terest,  since  the  day  of  &c.,  and  no  more,  as*7,  48. 

the  case  may  be). 

Dated,  &c. 

(Signed) 

Solicitor  for  the  defendant. 

To 

Con.  Rules,  Form  15. 


No.  47. 

Notice  Limiting  Defence.     (Rule  184.) 

In  the  High  Court  of  Justice. 

Between  A.B..  Plaintiff, 

and 
C.D.  and  E.F.,  Defendants. 

The  defendant,  C.D.,  limits  his  defence  to  part  only  of  the  property 
mentioned  in  the  writ  in  this  action,  that  is  to  say,  to  the  north-west 
quarter  of  the  lot. 

Dated,  &c. 

Yours,  &c.. 

G.H.. 

Solicitor  for  the  said  defendant,  C.D. 
To 

Con.  Rules,  Form  14. 


No.  48. 

Notice  in  lieu  of  Statement  of  Claim*     (Rule  245.) 

In  the  High  Court  of  Justice. 

Writ  issued  the  day  of  A.D. 

Between  A.B.,  Plaintiff, 

and 
C.D.,  Defendant. 

Notice  in  lieu  of  Statement  of  Claim. 

The  particulars  of  the  plaintiff's  claim  herein,  and  of  the  relief  and 
remedy  to  which  he  claims  to  be  entitled,  appear  by  the  indorsement 
upon  the  writ  of  summons. 

The  plaintiff  proposes  that  this  action  shall  be  tried  at 
Dated,  &c. 

Z.Y.,  of  No.  Toronto  Street,  Toronto. 

Solicitor  for  Plaintiff,  or  Plaintiff  in  person. 

Con.  Rules,  Form  16. 
J.A.-87 
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Form  49.    No.  49. 

Third  Party  Notice.     (Rule  209.) 
In  the  High  Court  of  Justice. 

Notice  filed  the  day  of  18    . 

Between  A.B.,   Plaintiff, 

and 

C.D.,  Defendant. 

To  Mr.  X.7. 

Take  notice  that  this  action  has  been  brought  by  the  plaintiff 
against  the  defendant  [as  surety  for  M.N.  upon  a  bond  conditioned 
for  payment  of  $2,000  and  interest  to  the  plaintiff. 

The  defendant  O.D.  claims  to  be  entitled  to  contribution  from  you 
to  the  extent  of  one-half  of  any  sum  which  the  plaintiff  may  recover 
against  him,  on  the  ground  that  you  are  his  co-surety  under  the  said 
bond,  or  also  surety  for  the  said  M.N.,  in  respect  of  the  said  matter, 
under  another  bond  made  by  you  in  favour  of  the  said  plaintiff,  dated 
the  day  of  A.D.  .] 

Or  [as  acceptor  of  a  bill  of  exchange  for  $500,  dated  the  day 

of  A.D.  drawn  by  you  upon  and  accepted 

by  the  defendant,  C.D.,  and  payable  three  months  after  date. 

The  defendant  C.D.  claims  to  be  indemnified  by  you  against  liability 
under  the  said  bill,  on  the  ground  that  it  was  accepted  for  your 
accommodation] . 

Or  [To  recover  damages  for  a  breach  of  a  contract  for  the  sale 
and  delivery  to  the  plaintiff  of  1,900  tons  of  coal. 

The  defendant  C.D.  claims  to  be  indemnified  by  you  against 
liability  in  respect  of  the  said  contract,  or  any  breach  thereof,  on 
the  ground  that  it  was  made  by  him  on  your  behalf  and  as  your 
agent.] 

And  take  notice  that,  if  you  wish  to  dispute  the  plaintiff's  claim  in 
this  action  as  against  the  defendant  C.D.,  or  your  liability  to  the 
defendant  C.D.,  you  must  cause  an  appearance  to  be  entered  for  you 
within  eight  days  after  service  of  this  notice. 

In  default  of  your  so  appearing,  you  will  be  deemed  to  admit  the 
validity  of  any  judgment  obtained  against  the  defendant  O.D.,  and 
your  own  liability  to  contribute  or  indemnify  (a)  to  the  extent  herein 
claimed,  which  may  be  summarily  enforced  against  you  pursuant  to 
the  Rules  of  the  Supreme  Court. 

(Signed)  C.D. 
or 

X.T., 
Solicitor  for  the  defendant,  C.D. 

Appearance  to  be  entered  at 

Rules  23rd  June,  1894,  App. 

(a)  There  should  be  inserted  here  some  such  words  as  ("  or  otherwise, 
as  the  case  may  require  ").  Where  what  is  sought  is  not  contribution  or 
indemnity,  but  is  "other  relief  over"  (see  Rule  209),  the  claim  should 
be  stated  accordingly. 


NOTICES. 

No.  5O. 

Indorsement  on  copy  Defence  and  Counter-claim  to  fee  served  on 
Third  Party.     (Rule  249.) 

To  within-named  X.Y. 

Take  notice  that  if  you  do  not  deliver  a  defence  to  the  within 
counter-claim  of  the  within-named  C.D.,  within  8  days  from  the  ser- 
vice of  this  defence  and  counter-claim  upon  you,  you  will  be  liable 
to  have  judgment  given  against  you  in  your  absence. 
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Forms 
60-52. 


Defence,  if  any,  is  to  be  filed  at 


A.B.,  Solicitor  for 

Con.  Rules,  Form  19. 


No.  51. 

Indorsement  on  Order  adding  or  changing  parties.    (Rule  399.) 

Take  notice  that  if  you  desire  to  discharge  this  order  you  must 
apply  to  the  Court  for  that  purpose  within  14  days  after  the  service 
hereof  upon  you.  The  statement  of  claim  in  this  action  is  filed  in 
the  office  of  the  at  (and 

if  the  service  is  after  a  judgment  directing  a,  reference  to  a  Master  or 
other  officer,  add)  and  the  reference  under  the  judgment  in  this  cause 
is  being  prosecuted  in  the  office  of  the  at 

(Signed)  A.B.. 

Plaintiff's  Solicitor. 
Con.  Rules,  Form  20. 


No.  52. 

Notice  of  payment  into  Court.     (Rule  422.) 
In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 

and 
G.D.,  Defendant. 

Take  notice  that  the  defendant  has  paid  into  Court  $  in 

satisfaction  of  the  plaintiff's  claim  [or  the  plaintiff's  claim,  for,  &c.]. 

Dated,  £c. 
To  Mr.  XT.. 

the  Plaintiff's  Solicitor. 

Z., 

Defendant's  Solicitor. 
Con.  Rules,  Form  21. 


1880  APPENDIX. 

Forms        No.  53. 

ro     fff 

Acceptance  of  sum  paid  into  Court.     (Rule  423.) 

In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff 

and 
O.D.,  Defendant. 

Take  notice,  that  the  plaintiff  accepts  the  sum  of  $  paid  by 

you  into  Court  in  satisfaction  of  his  claim  herein  (or  of  his  claim 
for.  etc.). 

Dated,  &c. 

Z.T., 

Plaintiff's  Solicitor. 

To  Z., 

Defendant's  Solicitor. 

Con.  Rules,  Form  22. 


No.  54. 

Confession  of  Defence  arising  pending  action.     (Rule  295). 

In  the  High  Court  of  Justice. 

Between  A.B.,  plaintiff, 

and 
C.D.,   defendant. 

The  plaintiff  confesses  the  defence  stated  in  the  paragraph  ot 

the  defendant's  statement  of  defence  [or,  of  the  defendant  s  furtl 
statement  of  defence]. 
Dated,  &c. 

z.r., 

Solicitor  for  Plaintiff. 
Con.  Rules.  Form  17. 


No.  55. 

Confession  of  Action,  for  Recovery  of  Land.     (Rule  j 

Between  A.B.,   Plaintiff, 

and 
C.D.,  Defendant. 

I    the  defendant  C.D.,  hereby  confess  this  action  (or,  confess  this 
action  as  to  part  of  the  land  claimed,  namely:  describe  the  part). 

Dated.  &c. 

C.D. 

Witness: 

X.T.. 

Solicitor  for  the  defendant  C.D. 
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No.  56.  Forms 

Notice  of  Discoi 
In  the  High  Court  of  Justice. 


Notice  of  Discontinuance.    (Rule  430).  56~58' 


Between        •  .  Plaintiff, 
and 

Defendant. 

Take  notice,  that  the  plaintiff  hereby  wholly  discontinues  this 
action  (or  withdraws  so  much  of  h.  claim  in  this  action  as  re- 
lates to,  &c.) 

{If  not  against  all  the  defendants  add  as  against  the  defendant  C  D.) 
Dated  the  day  of  18 

(Signed)  X.Y., 

of 
Tt>  Z.  Solicitor  fof  the  plaintiff. 

Con.  Rules,  Form  29. 


No.  57. 

Notice  of  Motion  to  Court. 
In  the  High  Court  of  Justice. 
Between 

Plaintiff, 
and 

Defendant. 

Take  notice,  that  the  Court  will  be  moved  on  behalf  of  the 
at  Osgoode  Hall,  Toronto    (or  as  may  be)  on  day  the  day 

of  18       ,  at  o'clock  in  the  forenoon,  or  so  soon  ttune- 

after  as  counsel  can  be  heard,  for  an  order  that  (state  the  object  of 
the  intended  application)  or  for  such  other  order  as  may  seem  just. 
[In  cases  where  it  is  necessary  to  $e',  out  the  grounds  of  the  motion,  add 
upon  the  following  grounds,  stating  them  concisely]. 

And  take   notice  that   in  support   of   such  motion   will   be    read 
(state  the  affidavits  or  other  evidence  to  be  used). 

Dated  the          day  of  18 

(Signed) 

Solicitor  for  the 
To 

Solicitor  for  Con.  RuI-23,  Form  10. 


No.  58. 

Notices  of  Motion  in  Chambers. 
[Title.   &c.] 

Take  notice  that  a  motion  will  be  made  on  behalf  of 
before  the  presiding  Judge  in  Chambers  (or  the  Master  in  Chambers 
or  as  the  case  may  be),  at  Osgoode  Hall,  in  the  City  of  Toronto,  (or 


1882  APPENDIX. 

Form  68.     o«  the  case  may  be)  on  day  the  day  of  .   18          at 

For  time  o'clock  in  the  noon,  or  so  soon  thereafter  as  the  motion 

can  be  heard,  for  an  order  for          time  to,  &c. 


or'  *^at  ^e  awar^e^  judgment  in  this  action  for  the 

under  Rule  amount  indorsed  on  the  writ  with  interest   (if  any),  and  costs; 

fiOS 

To  amend   or'   tnat  t*le  P^amt^  be  at  liberty  to  amend  the  writ  of  summons. 
in  this  action  by  [or  the  statement  of  claim  or  as  may  be]  ; 

For  partic-  or>  that  the  do  furnish  the  said  with  a  state- 

ulars(Part-  ment  in  writing,  verified  by  affidavit,  setting  forth  the  names  of  the 
nership).  persons  constituting  the  members  or  co-partners  of  their  firm; 

For  partic-  or,  for  an  account  in  writing  of  the  particulars  of  the  plaintiff's  claim 
ulars  (gen-  in  this  action  (with  dates  and  items,  or  as  the  case  may  be),  and  that 
e  rally).        unless  such  particulars  be   delivered  in  four  days,   all  further   pro- 
ceedings be  stayed  until  the  delivery  thereof; 

For  partic-  or,  for  an  account  in  writing  of  the  particulars  of  the  injuries  and 

ulars  (acci-  expenses  mentioned  in  the  Statement  of  Claim,   together  with  the 

time  and  place  of  the  accident,  and  the  particular  acts  of  negligence 

complained  of,  and  that  unless  such  particulars  be  delivered  within 

days,  all  further  proceedings  be  stayed  until  the  delivery 

thereof; 

To  dis-        or,  that  the  order  of  in  this  action,  dated  the 

charge  or     day  of  ,   18        ,   be   (discharged,  or  varied  by,   dc.),   on  the 

vary  order.  groun(]s   disclosed   in  the  affidavit   of  .    filed   in 

support  of  this  application; 

To  dismiss  or»  that  this  action  be  dismissed  for  want  of  prosecution,  with  costs 
action.         to  be  taxed  and  paid  to  the  Defendant  by  the  Plaintiff,  the  Plaintiff 
not  having,  &c.; 

To  exam-    or   tnat  a  wjtness  on  behalf  of  the  be  examined 

me  witness      '    ,      ...    ,  , 

before  trial  forthwith  before  upon  the  usual  terms; 

missfonto   or'  tnat  the  be  at  liberty  *°  issue  a  commission  for  the  exam- 

examine      ination  of  witnesses  on  behalf  at  and  that  the 

witnesses,   trial  of  this  action  be  stayed  until  the  return  of  such  commission 
upon  the  usual  terms; 

under  tec-   or,  that  the  following  question      arising  in  this  action,  namely:  — 
tion  28  of  be  referred  for  inquiry  and  report  to 

^ol',0;16'    under  section  28  of  The  Arbitration  Act; 

s.  28  (O). 

To  refer      or,  that  the  in  this  action  be  tried  by  under 

under  see-   section  29  df  The  Arbitration  Act; 
tion  29  of 

60  V.  c.  16,  or<  that  the  above-named  judgment  debtor  be  orally  examined  as  to 
^  *  *•  whether  any  and  what  debts  are  owing  to  him,  and  do  attend  for 
hmti^of"  that  purpose  before  the  Master  in  Chambers  (or  as  the  case  may  be} 
judgment  at  such  time  and  place  as  he  may  appoint,  and  that  the  said  judg- 
debtor  as  ment  debtor  produce  his  books,  &c.,  before  the  said  Master  at  the 
,o  means.  time  of  the  examjnation; 

For  trial  of  ^  that  this  action  be  tried  before  the  County  Court  of 

action  in     holden  on 

County 

Court.         or,  for  an  interpleader  order  and  you  the  said  and 

For  inter-    are  hereby  notified  to  appear  at  the  said  time  and  place  and  state  the 

pleader        nature  of  your  respective  claims  to  [stating  the  debt,  money,  goods,  dc., 

(a)  R.  S.  O.  c.  62,  s.  28. 

(b)  R.  S.  O.  c.  62,  s.  29. 
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e.g.,  the  insurance  moneys  payable  under  policy  No.    in  the  (def en-  Forms 
dants')  Company,  now  in  the  hands  of  the  (defendants),  or  a  car  of69-  60- 
lumber  now  in  the  possession  of  the  above-named  Railway  Company, 
consigned  to  A.B.,  or  the  goods  and  chattels  seized   by  the  above- 
named  sheriff  under  the  writ  of  fieri  facia<s  issued   in   this  action] 
and  maintain  or  relinquish  the  same  and  abide  by  such  order  as  may 
be  made  herein. 

Con.  Rules,  Form  11. 


No.  59. 

Notice  tof  application  for  Administration  Judgment  or  for  an  Order 
respecting  the  guardianship  of  an  infant.    (Rule  945). 

In  the  High  Court  of  Justice. 

Between  A.B.,   Plaintiff, 

and 
C.D.,   Defendant. 

Take  notice  that  a  motion  will  be  made  to  the  presiding  Judge  in 
Chambers  at  Osgoode  Hall,  Toronto    [or  to  the  Master  in  Chambers, 
or  to  the  Master  of  the  Supreme  Court  at  the  city  or  town  of 
at  his  office  in  the  city  (or  town)  of,  &c.,  (as  the  case  may  require),  on 
the  day  of  at  the  hour  of  o'clock  in  the  fore- 

noon, or  if  opposed,  then  to  a  Judge  in  Chambers  so  soon  thereafter 
as  a  Judge  shall  be  sitting  in  Chambers],  for  judgment  for  the 
administration  of  the  estate,  real  and  personal,  of  by  the 

Court    [or  for  an  order  appointing  guardian  of  an 

infant] ;   and   upon   such  application  will   be  read  the   affidavits  of 
this  day  filed. 

Dated,  £c. 

X.7..   Solicitor  for 
To  Mr.  C.D. 

Con.  Rules,  Form  12. 


No.  6O. 

Notice  to  Produce  Documents  referred  to  in  pleadings  of  applicant. 

(Rule  469). 
In  the  High  Court  of  Justice. 

Between  A.B.,   Plaintiff, 

and 
C.D.,   Defendant. 

Take  notice  that  the  [plaintiff  or  defendant],  requires  you  to  pro- 
duce for  his  inspection  the  following  documents  referred  to  in  your 
[statement  of  claim  or  defence,  or  affidavit  dated  the  day 

of  A.D.  1. 

[Describe  documents  required]. 

X.7., 

Solicitor   for   the 
To  Z.. 

Solicitor  for 

Con.  Rules,  Form  25. 
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Forma        No.  61. 

61-63.  Notice  to  inspect  Documents.    (Rule  470). 

In  the  High  Court  of  Justice. 

Between  A.B.,   Plaintiff, 

and 
C.D.,   Defendant. 

Take  notice  that  you  can  inspect  the  documents  mentioned  in 
your  notice  of  the  day  of  A.D.  [except 

the  deed  numbered  in  that  notice"]  at  my  office  on 

day  next  the        instant,  between  the  hours  of  12  and  4  o'clock. 

Or,  that  the  [plaintiff  or  defendant]  objects  to  giving  you  inspec- 
tion of  the  documents  mentioned  in  your  notice  of  the  day 
of  A.D.  on  the  ground  [state  the  ground] : — 

Dated,  &c. 

X.Y., 

Solicitor  for 
Con.  Rules,  Form  25. 

No.  62. 

Notice  to  produce   (General  Form).    (Rule  448,  &c.). 
In  the  High  Court  of  Justice. 

Between  Plaintiff, 

and 

Defendant. 

Taken  notice  that  you  are  hereby  required  to  produce  and  shew  to 
the  Court  on  the  trial  of  this  action  all  books,  papers,  letters,  copies 
of  letters,  and  other  writings  and  documents  in  your  custody,  posses- 
sion or  power,  containiag  any  entry,  memorandum,  or  minute  re- 
lating to  the  matters  in  question  in  this  action,  and  particularly  the 
following: — (Setting  them  out). 
Dated,  &c. 


Description  of  document. 


Date. 


To  thfe  above  named 

Solicitor  for  the  above  named, 
h         Solicitor  or  agent. 

Con.  Rules,  Form  24. 

No.  63. 

Notice  to  admit  Documents.    (Rule  527). 

In  the  High  Court  of  Justice. 

Between  A.B.,    Plaintiff, 

and 
C.D.,  Defendant. 

Take  notice  that  the  plaintiff  [or  defendant]  in  this  cause  proposes 

to  adduce  in  evidence  the  several  documents  hereunder  specified,  and 

that  the  same  may  be  inspected  by  the  defendant  [or  plaintiff  his 

solicitor  or  agent  at  ,  on  ,  between  the  hours  of 

;  and  the  defendant  [or  plaintiff]  is  hereby  required,  within 
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4  days  from  the  said  day,  to  admit  that  such  of  the  said  documents  Form  63. 
as  are  specified  to  be  originals  were  respectively  written,  signed,  or 
executed,  as  they  purport  respectively  to  have  been,  that  such  as 
are  specified  as  copies  are  true  copies,  and  that  such  documents  as 
are  stated  to  have  been  served,  sent,  or  delivered,  were  so  served, 
sent,  or  delivered  respectively;  saving  all  just  exceptions  to  the 
admissibility  of  all  such  documents  as  evidence  in  this  cause. 

Z.Y., 

Solicitor  for 
Dated,  &c. 

To  E.F.,  Solicitor  [or  agent]  for  Defendant  [or  Plaintiff]. 
G.H.,  Solicitor  [or  agent]  for  Plaintiff  [or  Defendant]. 

Here  describe  the  documents,  the  manner  of  doing  which  may  be  as  follows: 

ORIGINALS. 


Description  of  Documents. 


Dates. 


Deed  of  covenant  between  A.B.  and  C.D.,  first  part 

and  E.F.  second  part 

Indenture  of  lease  from  A.B.  to  C.D  

Indentureof  release  between  A.B.,  C.D.,  first  part.etc. 

Letter — Defendant  to  plaintiff 

Policy  of  Insurance  on  goods  by  ship  "  Isabella  "  on 

voyage  from  Toronto  to  Kingston 

Memorandum  of  agreement  between  C.D.,  captain  of 

said  ship,  and  E.F 

Bill  of  exchange  for  $500  at  3  months,  drawn  by  A.B. 

on  and  accepted  by  C.D.,  indorsed  by  E.F.  and  G.H. 


January  1,  1878. 
February  1,  1878. 
February  2,  1878. 
March  1,  1878. 

July  3,  1877. 
August  1,  1878. 
May  1,  1879. 


COPIES. 


Description  of  Documents. 


Dates. 


Original  or  duplicate 

served, sent  or 
delivered,  when,  how 
and  by  whom. 


Register  of  baptism  of  A.B.  in 

the  parish  of  A' 

Letter — plaintiff  to  defendant. 


Notice  to  produce  papers 


Record  of  a  Judgment  of  the 
Court  of  Queen's  Bench  in  an 
action,  J.S.  v.  J.N 


January  1,  1848. 
February  1,1848. 

March  1,  1878. 


Trinity  Term, 
10th  Viet. 


Sent  by  General  Post 
February  2,  1848. 

Served  March  2, 1878 
on  defendant's  at- 
torney by  E.F., 
of 


Con.  Rules,  Form  26. 
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Forms         No.  64. 
64-66 

Jury  Notice.    (Ju-d.  Act,  1895,   s.   111). 

In  the  High  Court  of  Justice. 

Between  A.B.,    Plaintiff, 

and 
C.D.,  Defendant. 

"  The  Plaintiff  (or  one  or  mare  of  them  or  the  Defendant,  or  one  or 
more  of  them  a»  the  case  may  oe)  requires  that  the  issues  in  this  cause 
be  tried  (or  the  damages  in  this  cause  be  assessed)  by  a  jury." 

X.Y.,  Plaintiff's  Solicitor  (or  as  the  case  may  oe). 
To . 


No.  65. 

Notice  of  Trial  No.   1   (General).    (Rule  538). 

In  the  High  Court  of  Justice. 

Between  A.B.,    Plaintiff, 

and 
C.D.,  Defendant. 

Take  notice  of  trial  of  this  action   [or  the  issues  in  this  action 
ordered  to  be  tried]  at  for  the  day  of 

next 

Z.Y.,  Plaintiff's  Solicitor  (or  as  the  case  may  oe). 
Dated,  &c. 

To  Z.,  Defendant's  Solicitor  (or  as  the  case  may  oe). 

Con.  Rules,  Form  27. 


No.  66. 

Notice  of  Trial  No.  2  (Toronto  non-jury  sittings).    (Rule  542). 

In  the  High  Court  of  Justice. 

Between  A.B.,    Plaintiff, 

and 
C.D.,   Defendant. 

Take  notice  that  this  action  [or  the  issues  in  this  action  ordered  to 
be  tried]  was   [or  were]   set  down  on  the  day  of  , 

18          ,  for  trial  at  the  Toronto  non-jury  sittings. 

Dated,  &c. 

Z.Y., 

Plaintiff's  Solicitor, 

To  Z.,  Defendant's  Solicitor,  (or  as  the  case  may  fte). 

(or  at  the  case  may  "be). 

Rule  1277a. 
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No.  67.  Forms 

fi7-fiQ 

Notice  of  setting  down  Special  Case.    (Rules  372-375). 
In  the  High  Court  of  Justice. 

Between  A.B.,    Plaintiff, 

and 
C.D.,  Defendant. 

Take  notice  that  have  this  day  set  down  the  Special  Case 

stated   in  this  action  for  argument   at   Osgoode  Hall,   Toronto  (or 
the  report,   dated  day   of  18        ,   of  Mr. 

the  Referee  in  this  for  hearing  as  a  special  case) 

on  the  day  of  18 

Dated  this  day  of  18 

X.Y., 
Plaintiff's   Solicitor, 

(or  as  tlie  case  may  "be). 


No.  68. 

Notice  of  intention  to  Appeal  to  Court  of  Appeal.    (Rule  799). 
In  the  High  Court  of  Justice. 

Between  A.B.  (Respondent), 

Plaintiff, 
and 
C.D.   (Appellant), 

Defendant. 

Take  notice  that  C.D.,  the  above-named  appellant  intends  to  appeal 
and  hereby  appeals  from  the  (judgment,  order  or  decision)  pro- 
nounced in  this  action  by  the  Divisional  Court  of  the  High  Court  of 
Justice  (or  by  the  Hon.  Mr.  Justice  —  — )  on  the  day  of 

18        ,    whereby     (stating    shortly    the    effect    of    the   Jkidgment,    vtc., 
appealed  from). 

Dated,  &c. 

T.Z.. 

Solicitor  for  C.D. 


No.  6». 

Notice  of  Argument  of  Appeal.    (Bnile  811). 

In  the  Court  of  Appeal  for  Ontario. 

Between  A.B.  (Respondent), 

Plaintiff, 
and 
C.D.   (Appellant), 

Defendant. 

Take  notice  that  the  appeal  herein  will  be  heard  at  the  sitting  of 
the  Court  of  Appeal  which  commences  on  Tuesday,  the  day 

of  18 

Dated  this  day  of  18 

7.Z., 

Solicitor  for  Appellant. 
To 

Solicitor  for  Respondent. 
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Forms        No.  TO. 
70  72 

Notice  of  Presentation  to  te  indorsed  on  a  Petition.    (Rule  937). 

Take  notice  that  the  within  petition  will  be  presented  to  the  Court 
(or  the  presiding  Judge  in  Chambers,  or  as  may  be)  at  [Osgoode  Hall, 
in  the  City  of  Toronto,  or  as  may  be],  on  the 

day  of  18        ,   at  o'clock   in  the  fore- 

noon, or  so  soon  thereafter  as  counsel  [or  the  matter]  can  be  heard. 
If  you  do  not  attend  on  such  presentation,  such  order  may  be  made 
in  your  absence  upon  the  petitioner's  own  shewing  as  may  seein 
just,  and  you  will  not  be  entitled  to  receive  notice  of  any  future  pro- 
ceedings on  the  petition. 

And  take  notice  that  in  support  of  the  petition  will  be  read  the 
affidavits  of  (or  depositions,  of  taken  as  may  be). 

Dated  this  day  of  18 

To  C.D.,  Respondent,  Petitioner, 

or  Messrs.  X.Y.,  or  Petitioner's  Solicitor. 

Solicitors  for  the  Respondent. 


No.  71. 

Notice  of  Renewal  of  Writ  of  Fieri  Facias.    (Rule  872). 

In  the  High  Court  of  Justice. 

Between  Plaintiffs, 

and 

Defendant. 

Take  notice,  that  the  writ  of  issued  in  this  action  directed 

to  the  sheriff  of  and  bearing  date  the  day  of 

has  been  renewed   for  three  years  from  the  day  of 

18 

Dated  this  day  of  18 

(Signed) 

Solicitor  for  the 
To  the  sheriff  of 

Con.  Rules,  Form  31. 


No.  72. 

Notice  of  claim  to  goods  taken  in  execution. 
(Rule  1115.) 

In  the  matter  of  (Short  Title). 

Take  notice  that  A.B.  has  claimed  the  goods  [or  certain  goods 
where  only  certain  goods  are  claimed,  here  enumerate  them]  taken  in 
execution  by  the  sheriff  of  under  the  writ  of  issued 

in  this  action.  You  are  hereby  required  to  admit  or  dispute  the  title 
of  the  said  A.B.  to  the  said  goods,  and  give  notice  thereof  in  writing 
to  the  said  sheriff  within  seven  days  from  the  receipt  of  this  notice, 
failing  which  the  said  sheriff  may  apply  for  an  interpleader  onli-r. 
If  you  admit  the  title  of  the  said  A.B.  to  the  said  goods  and  give 
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notice  thereof  in  manner  aforesaid  to  the  said  sheriff  you  will  only  Forms 
be  liable  for  any  fees  and  expenses  incurred  prior  to  the  receipt  of  73,  74. 
the  notice  admitting  the  claim. 

Dated 

(Sgd.)  C.D., 

Sheriff  of 
To   the  plaintiff 

56  V.  c.  5,  Sched.  A. 


N.O.  73. 

Notice  of  plaintiff  of  admission  or  dispute  of  title  of  claimant. 
(Rule  1115.) 

In  the  matter  of  (Short  Title). 

Take  notice  that  I  admit  (or  dispute)  the  title  of  A.B.  to  the  goods 
[or  to  certain  of  the  goods,  namely  (set  them  out)]  seized  by  you 
under  the  execution  issued  on  the  judgment  in  this  action. 

Dated 

(Sgd.)  E.T., 

Plaintiff's  Solicitor. 
To  the  sheriff  of 

56  V.  c.  5,  Sched.  B. 


No.  74. 

Indorsement  on  office  copy  of  judgment  or  order,  served  under  Rules 

203-219. 

To  ,  (the  person  upon  whom  service  is  to  be  made.) 

Take  notice,  First,  that  from  the  time  of  service  of  this  notice  you 
[naming  the  party,  or  (where  the  notice  is  directed  to  be  served  on  some 
person  for  an  infant  or  person  of  unsound  mind)  X.  Y.,  (naming  the 
infant  or  person  of  unsound  mind)  an  infant  or  a  person  of  unsound 
mind]  will  be  bound  by  the  proceedings  in  this  cause  in  the  same 
manner  as  if  you  [or  the  said  infant  or  person  of  unsound  mind]  had 
been  originally  made  a  party,  unless  you  [or  the  said  infant  or  person 
of  unsound  mind]  within  fourteen  days  after  the  service  hereof  apply 
to  the  Court  to  add  to,  vary  or  set  aside  the  within  judgment  [or 
order.]  And  Secondly,  that  you  [or  the  said  infant  or  person  of  un- 
sound mind]  may  upon  service  of  notice  upon  the  plaintiff  attend 
the  proceedings  under  the  within  judgment  [or  order.] 

A.B.,  of  the  of  the  , 

in   the   County   of  , 

Plaintiff's  Solicitor. 

Con.  Rules,  Form  33. 
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Forms        No.  75. 

75-77. 

Indorsement  on  the  copy  served  of  an  order  adding  a  party.     (Rule  660.) 

To  A.B.,  (the  person  upon  whom  service  has  been  directed). 

If  you  wish  to  apply  to  discharge  the  within  order  or  to  add  to, 
vary,  or  set  aside,  the  judgment  in  this  cause,  you  must  do  so  within 
fourteen  days  from  the  service  hereof.  (When  the  order  fixes  a  time 
for  the  further  proceedings,  add),  And  if  you  fail  to  move  to  discharge 
the  said  order  or  to  add  to,  vary,  or  set  aside  the  judgment,  and  fail 
to  attend  at  the  time  and  place  appointed  by  said  order,  either 
in  person  or  by  your  solicitor,  such  order  will  be  made  and  proceed- 
ings taken,  in  your  absence,  as  may  seem  just  and  expedient;  and 
without  any  further  notice  you  will  be  bound  by  the  judgment,  and 
the  further  proceedings  in  the  cause,  in  the  same  manner  as  if  you 
had  been  originally  made  a  party. 

A.B.. 

Plaintiff's  Solicitor. 
Con.  Rules,  Form 


No.  76. 

Notice  of  Election  that  Defendant  conduct  Sale.    (Rule  383). 

In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 

and 
O.D.,  Defendant. 

Take  notice  that  the  plaintiff  elects  that  the  sale  of  the  mortgaged 
premises  be  conducted  by  you  instead  of  by  the  plaintiff,  and  you 
are  at  liberty  to  withdraw  the  deposit  made  by  you  in  this  cause  for 
the  purpose  of  such  sale. 

A.B.. 

Plaintiff's  Solicitor. 
To  Defendant 

and  C.D.,  his  Solicitor. 

Con.  Rules,  Form  32. 


No.  77. 

Notice  to  Incumbrancers.      (Rule  746.) 

Tn  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 

and 
G.D.,  Defendant. 

Whereas  an  action  has  been  instituted  by  the  above-named  plain- 
tiff for  the  foreclosure  (or  sale)  of  (or  enforcement  of  a  lien  on) 
certain  lands  (insert  description  of  lands),  and  I  have  been  directed  bj 
the  judgment  made  in  this  cause,  and  dated  the  day  of 

to   inquire   whether   any   person,    other   than   the   plaintiff   has   any 
charge  or  lien,  or  incumbrance  upon  the  said  estate.    And  whereas  it 
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has  been  made  to  appear  before  me  that  you  have  each  some  lien,  Forms 
charge  or  incumbrance  upon  the  said  estate,  and  I  have  therefore  78,  79. 
caused  you  to  be  made  part  to  this  action,  and  have  appointed 

the  day  of  ,  at          o'clock  in  the  noon,  for  you 

to  appear  before  me,  at  my  Chambers  at  ,  either  in  person  or 

by  your  solicitor,  to  prove  your  claims. 

Now  you  are  hereby  required  to  take  notice:  1st.  That  if  you  wish 
to  apply  to  discharge  my  order  making  you  a  party,  or  to  add  to, 
vary,  or  set  aside  the  judgment,  you  must  do  so  within  fourteen 
days  after  the  service  hereof;  and  if  you  fail  to  do  so,  you  will  be 
bound  by  the  judgment,  and  the  further  proceedings  in  this  cause  as 
if  you  were  originally  made  a  party  to  the  action.  2nd.  That  if  you 
fail  to  attend  at  the  time  and  place  appointed,  you  will  be  treated  as 
disclaiming  all  interest  in  the  land  in  question,  and  it  will  be  dealt 
with  as  if  you  had  no  claim  thereon,  and  your  claim  will  be  in  fact 
foreclosed. 

Dated  this  day  of  A.D.  18    . 

W.L.,  Master. 
To 

Con.  Rules,  Form  34. 


No.  78. 

Appointment,  on  reference  as  to  incumbrances.    (Rule  748.) 

In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 

and 
O.D.,  Defendant. 

Having  been  directed  by  the  judgment  in  this  cause,  dated  the 
day  of  ,  to  inquire  whether  any  person  other  than  the  plain- 

tiff has  any  lien,  charge  or  incumbrance,  upon  the  lands  in  the  plead- 
ings mentioned,  being  (insert  description  of  lands),  I  hereby  appoint 
the  day  of  next,  at  o'clock  in  the  noon, 

at  my  Chambers  at  ,  to  proceed  with  the  said  inquiries. 

And  you  are  hereby  required  to  take  notice  that,  if  you  fail  to 
attend  at  the  time  and  place  appointed,  the  reference  may  be  pro- 
ceeded with  in  your  absence,  and  you  will  be  treated  as  disclaiming 
all  interest  in  the  land  in  question,  and  it  will  be  dealt  with  as  if 
you  had  no  claim  thereon,  and  your  claim  will  be  in  fact  foreclosed. 

Dated  this  day  of  ,  18    . 

W.L.,  Master. 

Con.  Rules,  Form  35. 


No.  79. 

Advertisement  for  Creditors.     (Rule  701.) 

Pursuant   to  a  judgment    [or   an   order]    of   the    High   Court   of 
Justice,  ,  made  in  [the  matter  of  the  estate  of  A.B.,  and 

in]    a  cause  S.   against  P.    [short  title},  the  creditors  of  A.B.,  late 
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Forms        of  in  the  County  of  ,  who  died  in  or  about 

80,  81.         the  month  of  ,  18    ,  are,  on  or  before  the  day  of 

18    ,  to  send  by  post,  prepaid  to  E.F.,  of  ,  the  solicitor  for 

the  defendant  C.D.,  the  executor  lor  administrator]  of  the  de- 
ceased [or  as  may  be  directed]  their  Christian  and  surnames,  ad- 
dresses and  description,  the  full  particulars  of  their  claims,  a  state- 
ment of  their  securities,  and  the  nature  of  the  securities  (if  any)  held 
by  them;  or  in  default  thereof,  they  will  be  peremptorily  excluded 
from  the  benefit  of  the  said  judgment  [or  order].  Every  creditor 
holding  any  security  is  to  produce  the  same  before  me,  at  my  Cham- 
bers, at,  on  the  day  of  18  ,  at 
o'clock  in  the  noon,  being  the  time  appointed  for  adjudica- 
tion on  the  claims. 

Dated  this  day  of  ,  18    . 

Q.B.,  Master. 
Con.  Rules,  Form  30. 


No.  SO. 

Notice  to  Creditors  to  produce  Documents.     (Rule  705.) 
(Short  Title.) 

You  are  hereby  required  to  produce,  in  support  of  the  claim  sent  in 
by  you,  against  the  estate  of  A.B.,  deceased  [describe  any  document 
required],  before  the  Master  in  Ordinary  (or  other  Master  or  officer)  at 
his  Chambers,  at,  &c.,  on  the  day  of  ,  18  ,  at 

o'clock  in  the  noon. 

Dated  this  day  of  ,  18    . 

O.R.,  of,  &c.,  Solicitor  for  the  plaintiff, 
[or  defendant,  or  as  may  be.] 

To  Mr.  S.T. 

Con.  Rules,  Form  37. 


No.  **|. 

Notice  to  Creditor  that  claim  allowed.     (Rule  711.) 

(Short  Title.) 

The  claim  sent  in  by  you  against  the  estate  of  A.B.,  deceased,  has 
been  allowed  at  the  sum  of  $  ,  [with  interest  thereon  at  $ 

per  cent.,  per  annum,  from  the  day  of  ,  18    ,  and 

$  for  costs,  or  as  the  case  may  be.] 

If  part  only  alloiced,  add.— It  you  claim  to  have  a  larger  sum  allow- 
ed, you  are  hereby  required  to  prove  such  further  claim,  and  you  are 
to 'file  [&c.,  as  in  Form  No.  82.] 

Dated  this  day  of  ,  18    . 

O.R.,  of  &c.,  Solicitor  for  the  plaintiff, 
[or  defendant,  or  as  may  be.] 

To  Mr.  P.P. 

Con.  Rules,  Form  38. 
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No.  82.  Fonns 

Notice  to  Creditor  to  prove  his  claim.     (Rule  711.) 

(Short  Title.) 

You  are  hereby  required  to  prove  the  claim  sent  in  by  you  against 
the  estate  of  A.B.,  deceased.  You  are  to  file  such  affidavit  as  you 
may  be  advised  in  support  of  your  claim,  give  notice  thereof  to  , 

Master  [or  as  the  case  may  &c],  on  or  before  the  day  of  , 

18    ,  and  attend  personally,  or  by  your  solicitor,  at  his  Chambers,  on 
the  day  of  18    ,  at  o'clock  in  the  noon, 

being  the  time  appointed  for  adjudicating  on  the  claim. 

Dated  this  day  of  ,  18    . 

G.R.,  of  &c.,  Solicitor  for  the  plaintiff. 

[or  defendant,  or  as  may  be.] 
To  Mr.  8.T. 

Con.  Rules,  Form  39. 


No.  83. 

Notice  that  Cheques  may  be  received.     (Rule  714.) 

(Short  Title.) 

The  cheques  for  the  amounts  directed  to  be  paid  to  the  creditors 
of  A.B.,  deceased,  by  an  order  made  in  this  action  [or  matter]  dated 
the  day  of  ,  18  ,  may  be  obtained  at  the  Account- 

ant's Office,  in  Osgoode  Hall,  Toronto,  on  and  after  the  day 

of  .  18    . 

G.R.,  of  &c.,  Solicitor  for  the  plaintiff. 
[or  defendant,  or  as  may  6e.] 

To   Mr.    W.S.. 

&c.  Con.  Rules,  Form  40. 


PART  VII. 

REPORTS,  &c.,  BY  MASTERS,  &c. 

No.  84. 

Form  of  Report  in  Administration  Suit.     (Rule  697.) 
In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 

and 

C.D.,  Defendant. 
(Date.) 

Pursuant  to   the   judgment   herein  made,   dated  the  day 

°f  ,  18    ,  having  caused  an  office  copy  thereof  to 

be  served  upon   [state  tM  names  of  persons  served  under  Rule  203  or 

J.A.— 88 
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Form  84.  660,  and  also  the  names  of  those  upon  whom  service  has  been  dispensed 
with,  and  the  reason  for  dispensing  with  service],  I  proceeded  to  dis- 
pose of  the  matters  referred  to  me,  and  thereupon  was  attended  by 
the  solicitors  for  all  parties  interested  [or  as  the  case  may  be], 

[If  a  Guardian  ad>  litem  has  been  appointed,  for  any  of  the  parties,  this 
should  be  so  stated,  and  the  reason  why  such  appointment  was  made.] 

and  I  find  as  follows: 

1.  The  personal  estate  not  specifically  bequeathed  of  the  testator 
come  to  the  hands  of  the  executors,  and  wherewith  they  are  charge- 
able, amounts  to  the  sum  of  $  ,  and  they  have  paid,  or  are 
entitled  to  be  allowed  thereout,  the  sum  of  $  ,  leaving  a 
balance  due  from  [or  to]  them,  of  $              ,  on  that  account. 

[If  no  personal  estate,  say:  No  personal  estate  has  come  to  the  hands 
of  the  executors,  nor  are  they  chargeable  with  any.] 

2.  The  creditors'  claims  sent  in  pursuant  to  my  advertisement  in 
that  behalf  (published  in          issues  of  the  newspaper  called  ), 
and  which   have  been  allowed,   are  set  forth  in  the  first  schedule 
hereto,  and  amount  altogether  to  $ 

[If  no  creditors,  say:  No  creditor  has  sent  in  a  claim  pursuant  to  my 
advertisement  in  that  behalf,  nor  has  any  such  claim  been  proved 
before  me.] 

3.  The  funeral  expenses  of  the  testator  amounting  to  $  have 
been  paid  by  the  executors  and  are  allowed  to  them  in  the  account 
of  personal  estate. 

4.  The  legacies  given  by  the  testator  are  set  forth  in  the  second 
schedule  hereto,  and  with  the  interest  therein  mentioned,  remain  due 
to  the  persons  named  [or  a«  the  case  may  be], 

5.  The  personal  estate  of  the  said  testator  outstanding  or  undis- 
posed of,  is  set  forth  in  the  third  schedule  hereto. 

In  this  third  schedule  personal  estate  not  specifically  bequeathed  should 
be  set  forth  separately  from,  the  other  personalty  outstanding  or 
undisposed  of.  If  therf/i  is-  no  specific  bequest,  it  should  be  so  stated 
vn  the  body  of  the  report. 

6.  The  real  estate  which  the  said  testator  was  seised  of  or  entitled 
to,  and  the  incumbrances  (if  any)  affecting  the  same,  are  set  forth  in 
the  fourth  schedule  hereto. 

7.  The  rents  and  profits  of  the  testator's  real  estate  received  by 
the  said  executors,  or  with  which  they  are  chargeable,   amount  to 
$  ,   and   they   have   paid,    or   are  entitled   to   be  allowed 
thereout  the  sum  of  $  ,  leaving  a  balance  due  from  [or  to] 
them  of  $                         on  that  account. 

[If  no  rents,  dc.,  received,  say:  No  rents  and  profits  have  come  to  the 
hands  of  the  said  executors,  nor  are  they  chargeable  with  any.] 

8.  I  have  allowed  the  said  executors  the  sum  of  $  as  a 
compensation  for  their  personal  services  in  the  management  of  the 
said  estate. 

Con.  Rules.  Form  42. 
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Forma        No.  85. 

85>86-  Standing  Conditions  of  Sale.     (Rule  723.) 

1.  No  person  shall  advance  less  than  $10   at   any  bidding  under 
$500,  nor  less  than  $20  at  any  bidding  over  $500,  and  no  person  shall 
retract   his    bidding. 

2.  The  highest  bidder  shall  be  the  purchaser;  and  if  any  dispute 
arise  as  to  the  last  or  highest  bidder,  the  property  shall  be  put  up  at 
a  former  bidding. 

3.  The  parties  to  the  action,  with  the  exception  of  the  vendor    (and 
naming  any  parties-,  trustees,  agents,  or  others,  in  a  fiduciary  situation), 
shall  be  at  liberty  to  bid. 

4.  The  purchaser  shall,  at  the  time  of  sale,  pay  down  a  deposit,  in 
proportion   of  $10   for  every   $100  of  the  purchase    money,   to  the 
vendor,  or  his  solicitor;  and  shall  pay  the  remainder  of  the  purchase 
money,  on  the  day  of  next;  and  upon  such  payment 
the  purchaser  shall  be  entitled  to  the  conveyance,  and  to  be  let  into- 
possession;  the  purchaser  at  the  time  of  sale  to  sign  an  agreement  for 
the  completion  of  the  purchase. 

5.  The  purchaser  shall  have  the  conveyance  prepared  at  his  own: 
expense,  and  tender  the  same  for  execution. 

6.  If  the  purchaser  fails  to  comply  with  the  conditions  aforesaid,, 
or  any  of  them,  the  deposit  and  all  other  payments  made  thereon, 
shall  be  forfeited,  and  the  premises  may  be  resold;  and  the  deficiency,, 
if  any,  by  such  re-sale,  together  with  all  charges  attending  the  same, 
or  occasioned  by  the  defaulter,  are  to  be  made  good  by  the  defaulter. 

Con.  Rules,  Form  43- 


No.  86. 

Report  on  Sale.     (Rule  731.) 
In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 

and 
C.D.,  Defendant. 

Pursuant  to  the  judgment   (or  order)    of  this    Honourable  Court,, 
bearing  date  the  day  of  ,  and  made  in  this  cause,  I 

have,  under  the  Rules  of  the  Supreme  Court  of  Judicature,  in  the 
presence  of  (or,  after  notice  to),  all  parties  concerned,  settled  an  ad- 
vertisement and  particulars  and  conditions  of  sale,  for  the  sale  of 
the  lands  mentioned  or  referred  to  in  the  said  judgment  (or  order), 
and  such  advertisement  having,  according  to  my  directions  been  pub- 
lished in  the  (naming  tJie  newspaper  or  newspapers),  once  in  each  week 
for  the  weeks  immediately  preceding  the  said  sale  (or  as 

the  case  may  be),  and  bills  of  the  said  sale  having  been  also,  as  directed 
by  me,  published  in  different  parts  of  the  township  (toint  or  city) 
of  and  the  adjacent  county  and  villages  (or  as  the  case 

may  be),  the  said  lands  were  offered  for  sale  by  public  auction, 
according  to  my  appointment,  on  the  day  of  ,  by 

me  (or  by  Mr.  of  ,  appointed  by  me  for  that 

purpose,  auctioneer),  and  such  sale  was  conducted  in  a  fair,  open  and 
proper  manner,  when  ,  of  ,  was  declared  the- 
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highest  bidder  for,  and  became  the  purchaser  of  the  same,  at  the  Forms 
price  or  sum  of  $  ,  payable  as  follows  (set  out  shortly  the  con- 87,  88. 

ditions  of  sale  as  to  payment  of  the  purchase  money.) 

All  which  having  been   proved  to  my  satisfaction   by  proper  and 
.sufficient  evidence,  I  humbly  certify  to  this  Honourable  Court. 

Dated 

Con.  Rules,  Form  44. 


No.  87. 

Appointment  of  Receiver.     (Rule  763.) 
In  the  High  Court  of  Justice. 

[Style  of  cause  or  matter.} 
[Date.} 
I  hereby  appoint  [receiver's  name}  receiver  in  this  action. 

[Signature  of  Master.} 


PABT  VIII. 

SUBPOENAS,  ETC.,  FOR  EXAMINATION  OF  WITNESSES, 

ETC. 

No.  88. 

Subpoena  ad>  Testificandum  (General  Form). 

In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 

and 
C.D.,  and  others,  Defendant. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  to  greeting: 

We  command  you  to  attend  before  at  on  day 

the  day  of  18    ,  at  the  hour  of  in 

the  noon,  and  so  from  day  to  day  until  [the  above  cause 

is  tried,  or  as  may  be},  to  give  evidence  [or  for  examination  for  dis- 
covery, or  as  may  be}  on  behalf  of  the  (plaintiff  or  defendant). 

Witness,  the  Honourable  President,  etc.,  the 

day  of  18    . 

In  the  margin: 

Issued  from  the  office  of  the  of  the 

High  Court  of  Justice  in  the  County  of 
To  be  indorsed: 

This  writ  was  issued  by  A.B.,  of  ,  Solicitor  for  the 

plaintiff  (or  as  the  case  may  be). 

Con.  Rules,  Form  114. 
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No.  89. 


Subpoena  Duces  Tecum  (General  Form). 
[Title,  etc.] 


Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  to  greeting: 

We  command  you  to  attend  before  at  on  day 

the  day  of  18    ,  at  the  hour  of  in  the 

noon,  and  so  from  day  to  day  [until  the  above  cause  is  tried,  or  as 
may  6e],  to  give  evidence  [or  for  examination  for  discovery  or  as 
may  be]  on  behalf  of  the  ,  and  also  to  bring  with  you  and 

produce  at  the  time  and  place  aforesaid  (specify  documents  to  be} 
produced). 

"Witness,  the  Honourable  President,   etc.,  the 

day  of  18 

Memo,  of  issue  and  indorsement  a«  in  Form  88. 

Con.  Rules,  Form  115. 


No.  9O. 


Subpcena  ad  Testificandum  at  Assizes. 
[Title,  etc.] 


Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  to  greeting: 

We   command   you  to  attend  before  our  Justices  assigned  to  take 
the  Assizes  in  and  for  the  county  of  to  be  holden  at 

on  day  the  day  of  18    ,  at  the  hour 

of  in  the  noon,  and  so  from  day  to  day  during 

the  said  Assizes  until  [the  above  cause  is  tried,  or  as  may  be]  to  give 
evidence  on  behalf  of  the 


Witness,  the  Honourable 
day  of  18  . 


President,   etc.,   the 


Memo,  of  issue  and  indorsement  as  in  Form  88. 

Con.  Kules,  Form  116. 


No.  91. 


Subpcena  Duces  Tecum  at  Assizes. 
[Title,  etc.] 


Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  to  greeting: 

We  command  you  to  attend  before  our  Justices  assigned  to  take  the 
Assizes  in  and  for  the  county  of  ,  to  be  holden  at 

on  day  the  day  of  18    ,  at  the  hour  of 

the  noon,  and  so  from  day  to  day  during  the  said  Assizes, 

until  the  above  cause  is  tried,  to  give  evidence  on  behalf  of  the 
and  also  to  bring  with   you   and  produce  at  the   time   and   place 
aforesaid  (specify  documents  to  oe  produced). 
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Witness,  the  Honourable  President,   etc.,  the  Forms 

day  of  18  .  92,  93. 

Memo,  of  issue  and  indorsement  o«  in  Form  88. 

Con.  Rules,  Form  117. 


No.  92. 

Habeas  Corpus  ad  Testiflcandum. 

[Title,  etc.] 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  to  the  [keeper 
of  our  prison  at] 

We  command  you  that  you  bring  ,  who  it  is  said  is 

detained  in  our  prison  under  your  custody  ,  before 

at  on  day  the  day  of  at  the 

hour  of  in  the  noon,  and  so  from  -.day  to  day 

until    the    above    action    is    tried,    to    give   evidence    on    behalf    of 
the  .     And  that  immediately  after  the  said  shall 

have  so  given  his  evidence  you   safely  conduct  him   to  the  prison 
from  which  he  shall  have  been  brought. 

Witness,  the  Honourable  President,   etc.,  the 

day  of  18 

Memo,  of  issue  and  indorsement  as  in  Form  88. 

Con.  Rules,  Form  119. 


No.  93. 

Warrant  for  arrest  of  a  defaulting  witness.     (Rule  482.) 

Province  of  Ontario,      | 
County  of  j 

Between  A.B.,  Plaintiff, 

and 

C.D.,  Defendant. 
To  E.F. 

Whereas  proof  has  been  made  before  me  that  H.N.  was  duly 
subpoenaed  to  give  evidence  on  behalf  of  the  plaintiff  or  a»  the  case 
may  be),  in  the  cause  at  the  sittings  of  the  Court  of  Assize 

(or  as  the  case  may  be),  at  Toronto  (or  as  the  case  may  be),  which  com- 
menced on  the  day  of  18  ;  that  the  presence  of  the 
said  H.N.,  is  material  to  the  ends  of  justice;  and  that  the  said  H.N, 
has  failed  to  attend  in  accordance  with  the  requirements  of  the 
subpoena. 

These  are  therefore  to  command  you  to  take  the  said  H.N.  and  to 
bring  and  have  him  before  me  at  the  said  sittings,  or  before  such 
other  Judge  as  may  be  presiding  thereat,  there  to  testify  what  he 
may  know  concerning  the  matters  in  question  in  the  said  cause,  and 
that  you  detain  him  in  your  custody  until  he  shall  have  given  his 
evidence,  or  until  the  said  sittings  shall  have  ended,  or  until  other 
order  be  made  by  the  Court  concerning  him. 

Given  under  my  hand  this  day  of  A.D. 

18    .  at 

J.  J.  M. 
Con.  Rules,  Form  202. 
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Form  94.    No.  94. 

Commission   to  Examine  Witnessed.     (Rules  499,  etc.) 
[Title,  etc.] 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  to  of 

commissioner [s]   named  by  and  on  behalf  of  the  [where 

necessary  add,  and  to  of  a  commissioner  named 

by  and  on  behalf  of  the  ]   greeting:  Know  ye  that  we  in  con- 

fidence of  your  prudence  and  fidelity  have  appointed  you  and  by 
these  presents  give  you  power  and  authority  to  examine  [ichere 
necessary  on  interrogatories  and]  viva  voce  as  hereinafter  men- 
tioned witnesses  on 
behalf  of  the  said  and  respectively 
at  before  you  [or  either  of  you]. — And  we  command 
you  as  follows: 

1.  [Both]  the  said  [and  the  said]  shall  be  at 
liberty  to  examine  [on  interrogatories,  and]  viva  voce  [on  the  subject 
matter  thereof  or  arising  out  of  the  answers  thereto]  such  witnesses 
as  shall  be  produced  on  [his  or  their]  behalf  with  liberty  to  the  other 
party  to  cross-examine  the  said  witnesses   [on  cross  interrogatories 
and]  viva  voce  on  the  subject  matters  thereof  or  arising  out  of  the 
answers  to  such  examination,  the  party  producing  any  witness  for 
examination  being   at  liberty  to  re-examine  him  viva  voce;   and   all 
such   additional  viva  voce  questions  whether  on  examination,   cross- 
examination,   or  re-examination,   shall  be  reduced  into  writing,   and 
with    the    answers   thereto    shall    be    returned    with   the    said   com- 
mission. 

2.  Not  less  than  forty-eight  hours  before  the  examination  of  any 
witness  on  behalf  of  either  of  the  said  parties,  notice  in  writing,  sign- 
ed by   [one  of]   you   [naming  him  where  necessary],  the  commissioner 
of  the  party  on  whose  behalf  the  witness!  is  to  be  examined,   and 
stating   the  time   and   place   of   the   intended   examination   and   the 
name[s]  of  the  witness[es]  to  be  examined,  shall  be  given  to  the  other 
party  by  delivering  the  notice  to  [name  and!  address  of  the 
person   named   for  this   purpose]    (or   to    a   grown    up    person   there) 
[where  commissioners  may  be  appointed  for  each,  party  add,  and  shall  be 
given  also   to  the  commissioner  of   the  other  party  at  the  address 
aforesaid  of  such  commissioner  or  to  a  grown  up  person  for  him  at 
the   said   last-mentioned   address,    and   if   the   commissioner   of   that 
party   neglect   to    attend    pursuant   to   the   notice],    then   you,    [the 
commissioner  of  the  party  on  whose  behalf  the  notice  is  given]  shall 
be   at   liberty    to   proceed   with    and    take    the   examination   of   the 
[witness  or  witnesses]  ex  parte,  and  adjourn  any  meeting  or  meetings, 
or  continue  the  same  from  day  to  day  until    [all]   the  witness[es] 
intended  to  be  examined  by  virtue  of  the  notice  [has  or  have]  been 
examined,  without  giving  any  further  or  other  notice  of  the  subse- 
quent meeting  or  meetings. 

3.  In  the  event  of  any  witness  on  his  examination,  cross-examina- 
tion,   or    re-examination,    producing    any    book,    document,    letter, 
paper,  or  writing,  and   refusing  for  good  cause  to  be  stated  in  his 
deposition  to  part  with  the  original  thereof,  then  a  copy  thereof,  or 
extract  therefrom,   certified   by  the  commissioner  [or  commissioners 
present  and  acting]   to  be  a  true  and  correct  copy  or  extract  shall 
be  annexed  to  the  deposition  of  the  witness. 
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4.  Each  witness  to  be  examined  under  this  commission  shall  be  Form  94. 
examined  on  oath,  affirmation,  or  otherwise-  in  accordance  with  his 
religion  by  or  before  the   [commissioners  or]   commissioner   [present 

at  the  examination.] 

5.  If  any  witness  does  not  understand  the  English  language  (the 
[interrogatories,    cross-interrogatories,    and-]    viva   voce    questions,    if 
any,  being  previously  translated  into  the  language  with  which  he  is 
conversant),  then  the  examination  shall  be  taken  in  English  through 
the  medium  of  an  interpreter  or  interpreters  to  be  nominated  by  the 
[commissioners  or]  commissioner  [present  at  the  examination],  and 
to  be  previously  sworn  according  to  his  or  their  several  religions,  by 
or  before  the  said  [commissioners  or]  commissioner  truly  to  interpret 
the  questions  to  be  put  to  the  witness  and  his  answers  thereto. 

«6.  The  depositions  to  be  taken  under  this  commission  shall  be 
subscribed  by  the  witness  [or  witnesses]  and  by  the  commissioners 
or  commmissioner  who  shall  have  taken  the  depositions;  except 
where  the  examination  is  taken  in  shorthand,  in  which  case  it  shall 
not  be  necessary  for  the  depositions  to  be  read  over  or  signed  by  the 
witness  or  witnesses,  unless  any  of  the  parties  so  desire;  but  in  such 
<-;ise  a  copy  of  the  depositions  in  longhand,  certified  by  the  shorthand 
writer  as  correct,  shall  be  attached  to  the  commission  and  signed  by 
the  commissioner  [or  commissioners]  who  shall  have  taken  the 
depositions. 

7.  The    questions    and   depositions,    together    with    any   documents 
referred  to  therein,  or  certified  copies  thereof  or  extracts  therefrom, 
shall  be  sent  to  the  Central  Office  of  the  High  Court  of  Justice  at 
Toronto  (or  as  the  case  may  require)  on  or  before  the  day 
of                        inclosed  in  a  cover  under  the    [seals  or]   seal  of   the 
[commissioners  or]  commissioner. 

8.  Before  you  or  any  of  you,  in  any  manner  act  in  the  execution 
hereof,  you  shall   [severally]   take  the  oath  hereon  indorsed  on  the 
Holy  Evangelists  or  otherwise  in  such  other  manner  as  is  sanctioned 
by  the  form  of  your  [several]   religion [s]   and  is  considered  by  you 
respectively  to  be  binding  on  your  [respective]  conscience[s]  in  man- 
ner and  form  mentioned  in  the  instructions  herewith  given. 

Where  more  than  one  commissioner  add,  and  we  give  you  or  any  one 
of  you  authority  to  administer  such  oath  to  the  other  or  others  of  you. 

Witness,  the  Honourable  President,  etc.,  the  day 

°*  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and 

This  commission  was  issued  by 
of 

agent  for 
of 

solicitor  for  the 
who  reside  at 

Instructions  as  to  the  Execution  of  the  within  Commission. 

First.— See  that  the  proper  notice  of  examination  is  given  to  the 
parties  concerned. 

Second.— Follow  all  the  directions  and  requirements  of  the  com- 
mission strictly. 

Third.— When  executed,  annex  all  the  viva  voce 

questions,  depositions,  exhibits,  affidavits,  and  other  papers  firmly  to 
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Form  94.     the  commission,  enclose  them  all  in  an  envelope.  Com- 

missioner should  put  his  seal  on  the  envelope  and  write  his  name 
opposite  the  seal. 

Fourth. — Indorse  the  style  of  cause  on  the  back  of  the  envelope, 
and  the  word  "  Commission,"  and  address  it  to 
and  pay  the  postage  on  it. 

Fifth. — The  affidavit,  affirmation  or  declaration  of  execution, 

to  take  before  entering  on  the  execution  of  the  com- 
mission should  be  made,  affirmed  or  declared  by  the  com- 
missioner ,  before  any  commissioner  authorized  to  administer  oaths 
in  the  Supreme  Court  of  Judicature  in  England,  or  before  a  Judge  of 
the  Supreme  Court  of  Judicature  in  England,  or  of  the  Court  of 
Session  or  the  Justiciary  Court  in  Scotland,  or  in  the  High  Court  of 
Chancery,  or  the  Courts  of  Queen's  Bench,  Common  Pleas  or 
Exchequer  in  Ireland,  or  before  a  Judge  of  any  of  the  County 
Courts  in  Great  Britain  or  Ireland,  within  his  county,  or  before  any 
notary  public,  certified  under  his  hand  and  official  seal,  or  before  any 
commissioner  authorized  to  administer  oaths  in  the  High  Court  of 
Justice  for  Ontario,  or  before  the  mayor  or  chief  magistrate  of  any 
city,  borough,  or  town  corporate  in  Great  Britain  or  Ireland,  or  in 
any  Colony  of  Her  Majesty  without  Canada,  or  in  any  foreign 
country,  and  certified  under  the  common  seal  of  such  city,  borough 
or  town  corporate,  or  before  a  Judge  of  any  Court  of  Record  or  of 
Supreme  Jurisdiction  in  any  Colony  without  Canada,  belonging  to 
the  Crown  of  Great  Britain,  or  any  dependency  thereof,  or  in  any 
foreign  country,  or,  if  made  in  the  British  Possessions  in  India,  before 
any  magistrate  or  collector  certified  to  have  been  such  under  the  hand 
of  the  Governor  of  such  Possession,  or,  if  made  in  Quebec  before  a 
Judge  or  Prothonotary  of  the  Superior  Court,  or  Clerk  of  the 
Circuit  Court,  or  before  any  Consul,  Vice-Consul,  or  Consular 
Agent  of  Her  Majesty  exercising  his  functions  in  any  foreign  place, 
or  before  a  commissioner  authorized  by  the  laws  of  Ontario  to  take 
affidavits  in  and  for  any  of  the  Courts  of  Record  of  the  Province,  for 
the  purposes  of  and  in  and  concerning  any  cause,  matter  or  thing 
depending  or  in  any  wise  concerning  any  of  the  proceedings  to  be  had 
in  the  said  Courts. 

The  affidavit  of  execution  of  the  commission  should  shew  the 
following  facts: — 

1st.  The  style  of  the  Court  and  cause. 

2nd.  The  names,  residence,  and  addition  of  the  deponent  in  full. 

3rd.  The  taking  of  the  proper  oaths  by  the  commissioner. 

4th.  The  administering  of  the  proper  oaths  to  the  witness  and 
clerk. 

5th.  The  writing  down  of  the  evidence  taken,  and  that  it  was 
truly  and  correctly  done. 

6th.  Identifying  the  questions  and  evidence 

taken,  and  annexed  to  the  commission,  as  being  those  administered 
and  taken  under  the  commission. 

Commissioner'' s  Oath. 

You  shall,  according  to  the  best  of  your  skill  and  knowledge,  truly 
and  faithfully,  and  without  partiality  to  any  or  either  of  the  parties 
in  this  cause,  take  the  examinations  and  depositions  of  all  and  every 
witness  and  witnesses  produced  and  examined  by  virtue  of  the  com- 
mission within  written.  So  help  you  God. 
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You  shall  truly,  faithfully,  and  without  partiality  to  any  or  either 
of  the  parties  in  this  cause,  take,  write  down,  transcribe,  and  en- 
gross all  and  every  the  questions  which  shall  be  exhibited  or  put  to 
all  and  every  witness  and  witnesses,  and  also  the  depositions  of  all 
and  every  such  witness  and  witnesses  produced  before  and  examined 
by  the  said  commissioners  named  in  the  commission  within  written, 
as  far  forth  as  you  are  directed  and  employed  by  the  commission  to 
take,  write  down,  transcribe  or  engross  the  said  questions  and 
depositions.  So  help  you  God. 

Witnesses'  Oath. 

You  are  true  answer  to  make  to  all  such  questions  as  shall  be 
asked  you,  without  favour  or  affection  to  either  party,  and  therein 
you  shall  speak  the  truth,  the  whole  truth,  and  nothing  but  the 
truth.  So  help  you  God. 

Interpreter's  Oath. 

You  shall  truly  and  faithfully,  and  without  partiality  to  any  or 
either  of  the  parties  in  this  cause,  and  to  the  best  of  your  ability, 
interpret  and  translate  the  oath  or  oaths,  affirmation  or  affirmations 
which  shall  be  administered  to,  and  all  and  every  the  questions 
which  shall  be  exhibited  or  put  to  all  and  every  witness  and 
witnesses  produced  before  and  examined  by  the  commissioners 
named  in  the  commission  within  written,  as  far  forth  as  you  are 
directed  and  employed  by  the  said  commissioners,  to  interpret  and 
translate  the  same  out  of  the  English  into  the  language  of  such  wit- 
ness or  witnesses,  and  also  in  like  manner  to  interpret  and  translate 
the  respective  depositions  taken  and  made  to  such  questions  out  of 
the  language  of  such  witness  or  witnesses  into  the  English  language. 
So  help  you  God. 

Return  of  Commission. 

The  return  of  the  within  commission  will  appear  by  the  de- 

positions, affidavits  and  papers  annexed. 

(Signatures  of  Commissioners). 

Direction    of     interrogatories,   etc.,   when    returned    by  the   com- 
missioners. 

(E.g.,  "  The  Central  Office,  High  Court  of  Justice, 

Osgoode  Hall, 
Toronto.") 

Con.  Rules,  Form  118. 
Rules  23rd  June,   1894,  1346. 
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ORDERS. 
No.  95. 

ProBdpe  Order  for  Security  for  Costs.     (Rule  1199.) 

In  the  High  Court  of  Justice. 

the  day  of  A.D. 

Between  A.B.,  Plaintiff, 

and 
C.D.  (and  E.F.),  Defendant. 

1.  Upon  application  of  the  defendant,   C.D.,    and  it   appearing  by 
the  indorsement  on  [the  copy  of  the  writ  of  summons]  served  on  said 
defendant  that  the  said  plaintiff  resides  at  out  of  the 
jurisdiction  of  this  Court. 

2.  It  is  ordered,  that  the  plaintiff  do  within  four  weeks  from  the 
service  of  this  order,  give  security  on  behalf  in  the  penal 
sum  of  four  hundred  dollars,  to  answer  the   defendant      ,   costs  of 
this  action,  and  that  all  proceedings  be  in  the  meantime  stayed. 

3.  And  it  is  further  ordered,  that  in  default  of  such  security  being 
given  by  the  plaintiff  this  action  be  dismissed  [as  against  such  de- 
fendant] with  costs,  unless  the  Court  or  Judge  upon  special  applica- 
tion for  that  purpose  otherwise  orders. 

(Signature) 

Clerk  of  the  Crown  and  Pleas. 
or  Clerk  of  Records  and  Writs. 
or  other  proper  officer. 


No.  »6. 

Pracipe  Order  for  Production.    (Rule  464). 

In  the  High  Court  of  Justice. 

the  day  of  A.D. 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of 

2.  It  is  ordered  that  the  do,  within  ten  days  after  the 
service  of  this  order  on  him  or  his  solicitor  make  discovery  on  oath 
of  the  documents  which  are  or  have  been  in  his  possession  or  power 
relating  to  any  matters  in  question  in  this  action,  and  do  produce  the 
same  to  and  deposit  the  same  in  the  Central  Office  at  Osgoode  Hall, 
Toronto  [or  with  the  Deputy  Clerk  of  the  Crown,  Deputy  or  Local 
Registrar  of  this  Court  at  (as  the  case  may  require)']   for  the  usual 
purposes. 

(Signed)  A.B.,  Clerk  of  the  C.  and  P. 

or  Clerk  of  R.  and  W. 
or  Dep.   Clerk,   Dep.  or  Local  Registrar. 
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No.  97.  Forms 

97-  99 
Prwcipe  Order  to  continue  Proceedings.     (Rule  396.) 

In  the  High  Court  of  Justice. 

the  day  of  A.D.  18    . 

Between  Plaintiff, 

and 

Defendant. 

Upon  the  application  of  ,  alleging  that  since  the          in 

this  action,  and  about  the          day  of  A.D.  18    ,  the  above- 

named  departed   this   life,    having   (recite  favts  shewing 

who  are  the  legal  representative^),  who  now  the  legal  representa- 

tive of  the  said  ;  and  further  alleging  that  it  is 

desirable  or  necessary  that  this  action  should  be  continued  at  the  suit 
of  as  part  plaintiff  thereto 

against  .  as  part  defendant  thereto. 

It  is  therefore  ordered  that  this  cause  may  be  continued  at  the 
suit  of  as  part  plaintiff  thereto 

against  as  part  defendant  thereto  by 

order  to  proceed  and  that  the  same  and  all  proceedings  therein  do 
stand  in  the  same  plight  and  condition  as  they  were  in  at  the  time 
of  the  as  aforesaid. 

A.B.,     Clerk  of  the  Crown  and  Pleas, 
or  Clerk  of  Records  and  Writs, 
(or  as  may  be). 


No.  98. 

Prcecipe  Order  to  change  Solicitor.     (Rule  335.) 

In  the  High  Court  of  Justice. 

the  day  of  A.D.  18    . 

Between  Plaintiff, 

and 

Defendant. 
Upon  the  application  of 

It  is  ordered  that  he  be  at  liberty  to  change  his   Solicitor  in  this 
cause  by  making  his  Solicitor  in  the  place  and  stead 

of  his  present  Solicitor. 

(Signature) 


No.  99. 

Prwcipe  Order  to  tax  a  Solicitor's  Bill  delivered  (on  Client's  application). 

(R-ule  1184.) 

In  the  High  Court  of  Justice. 

the  day  of  A.D.  18    . 

In  the  matter  of  A.B., 

One  of  the  Solicitors  of  the  Supreme  Court  of  Judicature. 

Upon  the  application  of  ,  and  the  applicant  submitting 

to  pay  what,  if  anything,  shall  be  found  due  to  the  said  Solicitor  upon 
taxation  of  the  bill  hereinafter  mentioned. 
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Forms  It  is  ordered  that  the  bill  of   fees,   charges   and  disbursements, 

100-102.       delivered  to  the  applicant  by  the  above-named  Solicitor  be  referred 
to  to  be  taxed. 


No.  1OO. 

The  same  (on  Solicitor's  Application).     (Rule  1184.) 

[Title,  date,  etc.,  as  in  Form  99.] 
Upon  the  application  of  the  above-named  Solicitor 

It  is  ordered  that  the  bill  of  fees,  charges  and  disbursements,  deli- 
vered by  the  said  Solicitor  to  be  referred  to  to 
be  taxed. 


No.  1O1. 

Prcecvpe  Order  for  delivery  and*  taxation  of  a-  Solicitor's  Bill  of  Costs. 

(Rule  1184.) 

[Title,  date,  etc.,  as  in  Form  99.] 

Upon  application  of  ,   and  the  applicant  hereby 

submitting  to  pay  what,  if  anything,  shall  be  found  due  to  the  said 
Solicitor  upon  the  taxation  of  the  bill  hereinafter  mentioned. 

It  is  ordered  that  the  above-named  Solicitor  do,  within  14  days  from 
the  service  of  this  order,  deliver  to  the  applicant  a  bill  of  his  fees, 
charges  and  disbursements  and  that  the  same,  when  delivered,  be 
referred  to  the  to  be  taxed. 

See  Con.  Rules,  Form  144. 


No.  1O2. 

Order  (of  a  Divisional  Court). 

In  the  High  Court  of  Justice. 

Hon.  the  Chancellor,  )  the  day  of  A.D.  18 

Hon.   Mr.  Justice ,       >• 

Hon.  Mr.  Justice ,      J 

Between  A.B.,  etc.,  Plaintiffs, 

and 
C.D.,  etc.,  Defendants  (a). 

1.  Upon  motion  made  unto  this  Court  this  day  [or  on  the 
day  of  ]  on  behalf  of  the  defendant  by  way  of  appeal 

from  the  judgment  of  the  HOB.  Mr.  Justice  made  on 

the  day  of  18    ,  [or  the  direction  of  the 

(a)  In   all    orders   except  decretal   orders  and  vesting  orders  the 
shortened  style  of  cause  shall  be  sufficient,  e.g., 

Between  John  Jones,  Plaintiff, 

and 
Aaron  Smith  and,  others,  Defendants. 
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Hon.  Mr.  Justice  made,  etc.,  to  enter  judgment]  herein,  Forms 

in  presence  of  counsel  for   [all  parties,  or  as  may  be;  see  preceding  103, 104. 
/orm,]  and  upon  hearing  read  the  pleadings,  the  evidence  adduced  at 
the  trial,  and  the  judgment  [or  direction]  aforesaid,  and  upon  hear- 
ing what  was  alleged  by  counsel  aforesaid    [where  so  add  and  judg- 
ment upon  the  motion  having  been  reserved  until  this  day]. 

2.  This  Court  doth  order  that  the  said  judgment  [or  direction  to 
enter  judgment]  be  varied,  and  that  the  judgment  of  the  Court 
as  varied  be  as  follows: — 

(1)  This  Court  doth  order  and  adjudge  that  the  plaintiffs  do  recover 
from  the  defendants  the  sum  of  $  and  his  costs  of  this 
action,  including   the  costs  of  this  appeal,  payable  forthwith  after 
taxation  thereof. 

(2)  And  this  Court  doth  further  order  and  adjudge,  etc. 


No.  1O3. 

Court  Order,  General  Form. 
In  the  High  Court  of  Justice. 
Hon.    the     Chief    Justice  )      the  day  of  A.D. 


of  the  Queen's   Bench, 
(or  as  the  case  may  be). 

Between  A.B.,  etc.,  Plaintiffs, 

and 
O.D.,  etc.,  Defendants. 

1.  Upon    motion   made   this   day    unto   this   Court   on    behalf    of 
the  and  upon  hearing  read  and  upon  hearing 

counsel  for  (where  necessary  add  no  one  appearing  for 

though  duly  served  with  notice  as  by  affidavit  of  appears). 

2.  This  Court  doth  order 

3.  And  this  Court  doth  further  order 

(Signature  of  Offleer). 


No.  1O4. 

Order  in  Chambers,  General  Form. 
In  the  High  Court  of  Justice. 

Name  of  the  Judge  or  officer  thus  :  .      Tuesday,  the  day  of 

Hon.   the   Chief  Justice  of  the  A.D. 

Common  Pleas, 
or  Hon.  Mr.  Justice, 

In  Chambers, 
or  The  Master  in  Chambers, 

(as  the  case  may  "be.) 

Between  A.B.,    Plaintiff, 

and 
C.D.,   Defendant. 

1.  Upon  the  application  of  and  upon 

reading  the  affidavit  of  filed 


14()8  APPENDIX. 

Forms        and  upon  hearing  the  Solicitor  (or  Counsel)  for 

105,106.  (wh€re  anv 

recital  is  necessary,  and  it  appearing  that,  etc.) 

2.  It  is  ordered  that 

3.  And  it  is  further  ordered  that  the  costs  of  this  application  be 

See  Con.  Rules,  Form  120. 


No.  1O5. 

Order  dismissing  Motion  (Generally). 

In  the  High  Court  of  Justice. 

(Name  of  Judge  or  Officer) 
In  Chambers. 

[Date] 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  for  an  order  [state  shortly  the 
object,  e.g.,  to  dismiss  this  action  for  want  of  prosecution]   and  upon 
reading  the   affidavit   of           filed,   and   upon    hearing  the   Solicitor 
(or  counsel)  for 

2.  It  is  ordered  that  the  said  application  be  and  the  same  is  hereby 
dismissed  (if  the  dismissal  is  with  costs  add),  with  costs  to  be  paid  by 
the  to  the  forthwith   after  taxation  thereof. 

Con.  Rules,  Form  159. 


No.  1O«. 

Order  for  Renewal  of  Writ  of  Summons.    (Rule  132). 

In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  le) 

[Date.] 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 
of                            filed,  and  upon  hearing  the  Solicitor  for 

2.  It  is  ordered  that  the  writ  in  this  action  be  renewed  for  twelve 
months  from  the  date  of  this  order  (a). 

Con.  Rules,  Form  124. 

(a)  A  writ  of  summons  cannot  be  renewed  after  its  expiration: 
Rule  132  (1);  nor  can  it  be  renewed  without  an  order:  GUmour  v. 
Magee,  14  P.  R.  120. 


ORDERS.  1409 

No    1fVy  Forma 

107,  108. 
Order  for  Substituted,  Service.    (Rules*  146,  167.)  ; 

In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  6e) 

[Dote.] 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 
of                           filed,  and  upon  hearing  the  Solicitor  for  the  plaintiff 

2.  It  is  ordered  that  service  of  a  copy  of  this  order,  and  of  a  copy 
of  the  writ  of  summons  in  this  action,  by  sending  the  same  by  a 
prepaid  and  registered  post  letter,  addressed  to  the  defendant 

at  .  shall  be  good  and  sufficient  service  of  the  writ. 

Con.  Rules,  Form  122. 


No.  1OS. 

Order  for  Service  out  of  the  Jurisdiction.     (Rules  162,  etc.) 

In  the  High  Court  of  Justice. 
[Name  of  the  Judge  or  Officer}  [Date.] 

In  Chambers, 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 
of                          filed,  and  upon  hearing  the  Solicitor  (or  Counsel)  for 
the  plaintiff 

2.  It  is  ordered  that  the  plaintiff      be  at  liberty  to  issue  a  writ 
of  summons  for  service  out  of  the  jurisdiction  on  the  defendant 
who  resides  at 

3.  And  it  is  further  ordered  that  service  of  the  said  writ  of  sum- 
mons and  of  this  order  upon  the  defendant  at  afore- 
said, shall  be  good  and  sufficient  service  of  the  said  writ  upon  the 
said  defendant. 

4.  And  it  is  further  ordered  that  the  time  for  appearance  to  the  " 
said  writ  be  within  days  after  the  service  thereof. 

5.  And  it  is  further  ordered  that  the  costs  of  this  application  be 

Con.  Rules,  Form  121. 
J.A. — 89 
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109-111 

Order,  do.,  for  leave  to  defend  unconditionally.     (Rule  606.) 

In  the  High  Court  of  Justice. 

The  Master  in  Chambers  [Date.'] 

(or  as  may  &e) 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 
of                           filed,  and  upon  hearing  the  Solicitor  (or  Counsel)  for 

2.  It  is  ordered  that  the  defendant  be  at  liberty  to  defend  this 
action  by  delivering  a  statement  of  defence  within  days 
after  delivery  of  the  plaintiff's  statement  of  claim. 

3.  And  it  is  further  ordered  that  the  costs  of  this  application  be 

See  Con.  Rules,  Form  127. 


No.  11O. 

Order  for  leave  to  defend  on  payment  into  Court.     (Rule  606.) 

In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  6e) 

[Date.] 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 
of                     filed,  and  upon  hearing  the  Solicitor  (or  Counsel)  for 

2.  It  is  ordered  that  if  the  defendant  pay  into  Court  to  the 
credit  of  this  action  subject  to  further  order  within  a  week  from  the 
date  of  this  order  the  sum  of  $                    ,  he  be  at  liberty  to  defend 
this  action  by  delivering  a  statement  of  defence  within  days 
after  delivery  of  the  plaintiff's  statement  of  claim,  but  that  if  that 
sum  be  not  so  paid  the  plaintiff  be  at  liberty  to  sign  final  judgment 
for  the  amount  indorsed  on  the  writ  of  summons,  with  interest,  if 
any,  and  costs. 

3.  And  it  is  further  ordered  that  in  either  event  the  costs  of  this 
application  be 

See  Con.  Rules,  Form  128. 


No.  111. 

Order  for  leave  to  defend  as  to  part  on  payment  into  Court,  and  as 
to  residue  unconditionally.     (Rule  606.) 

In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  6e) 

[Date.] 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  hearing  .  and  upon  reading  the  affidavit 

of  filed,  and  upon  hearing  the  Solicitor  (or  Counsel)  for 
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2.  It  is  ordered  that  if  the  defendant  pay  into  Court  within  a  week  Forms 
from  the  date  of  this  order  the  sum  of  $  ,  he  be  at  liberty  to  112,.  1.13. 
defend  this  action  as  to  the  whole  of  the  plaintiff's  claim. 

3.  And  it  is  further  ordered  that  if  that  sum  be  not  so  paid  the 
plaintiff  be  at  liberty  to  sign  judgment  for  that  sum  and  the  de- 
fendant be  at  liberty  to  defend  this  action  as  to  the  residue  of  the 
plaintiff's  claim. 

4.  And  it  is  further  ordered  that  in  either  event  the  statement  of 
defence  be  delivered  within  days  after  delivery  of  the 
plaintiff's  statement  of  claim. 

5.  And  it  is  further  ordered  that  the  costs  of  this  application  be 

See  Con.  Rules,  Form  129. 


No.  112. 

Order  to  amend.    (Rules  304,  312,  etc.) 

In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  J>e) 

[Date.'] 

Between  Plaintiff, 

and 

Defendant, 

1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 
of                     filed,  and  upon  hearing  the  Solicitor  (or  Counsel)  for 

2.  It  is  ordered  that  the  plaintiff  be  at  liberty  to  amend  the  writ 
of  summons  in  this  action  by  ,  and  that  the  costs  of  this 
application  be 

See  Con.  Rules.  Form  130. 


No.  113. 

Order  for  names  of  Partners.    (Rules  144,  222.) 

In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  le) 

[Date.'] 

Between  Plaintiff, 

and 

Defendant. 

*  1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 

of  filed,  and  upon  hearing  the  Solicitor  (or  Counsel)  for 

2.  It  is  ordered  that  the  furnish  the  with  a  state- 

ment in  writing,  verified  by  affidavit,  setting  forth  the  names  of  the 
persons  constituting  the  members  or  co-partners  of  their  firm,  and 
that  the  costs  of  this  application  be 

See  Con.  Rules,  Form  131. 
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Forms        No.  114. 

114'  lie'  Order  for  Particulars.     (Rule  299.) 

In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  be) 

[Date.'} 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 
of                      ,   and   upon   hearing  the    Solicitor    (or  Counsel)    for 

2.  It  is  ordered  that  the  plaintiff  (or  defendant)  deliver  to  the  de- 
fendant (or  plaintiff)  [an  account  in  writing  of  the  particulars  of  the 
plaintiff's  claim  in  this  action  (or  particulars  of  the  paragraph 
of  the  statement  of  claim  or  defence,   stating  in  what  as  may  be 
ordered)'],  and  that  unless  such  particulars  be  delivered  within 

days  from  the  date  of  this  order  [all  further  proceedings  be  stayed 
until  the  delivery  thereof,  or  as  may  l)e  ordered.} 

3.  And  it  is  further  ordered  that  the  costs  of  this  application  be 

See  Con.  Rules,  Form  132. 


No.  115. 

Order  -for  Particulars   (Accident  Case). 

In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  6e) 

[Date.] 

Between  Plaintiff, 

and     . 

Defendant. 


er   to   the    dfenda« 


2.  It   is  ordered    that  the  platotift   de.iver   to  .the    d; 

be'  stayed  until  the  delivery  thereof. 
3    And  it  is  further  ordered  that  the  costs  of  this  applicatic 

See  Con.  Rules,  Form  1. 
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No.  116.  Forms 

Order  to  Discharge  or  Vary  Order. 

In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  le) 

[Date.] 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 
of                     filed,  and  upon  hearing  the  Solicitor  (or  Counsel)  for 

2.  It  is  ordered  that  the  order  of  in  this  action  dated 
the               day  of                     18    ,  be  discharged  [or  varied  by  ]. 

3.  And  it  is  further  ordered  that  the  costs  of  this  application  be 

See  Con.  Rules,  Form  134. 


No.  117. 

Order  to  Dismiss  for  want  of  Prosecution.     (Rule  432,  etc.). 

In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  le) 

[Date.] 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 
of                     filed,  and  upon  hearing  the  Solicitor  (or  Counsel)  for 

2.  It  is  ordered  that  this   action  be  and  the  same  is  hereby  dis- 
missed for  want  of  prosecution  with  costs,  including  the  costs  of  this 
application,  to  be  paid  to  the  defendant  by  the  plaintiff,  forthwith 
after  taxation. 

Con.  Rules,  Form  135. 


No.  118. 

Stop  Order.    (Rule  82). 

In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  ~be) 

[Date.] 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  and  upon  reading  the  affidavit 

of  filed,    and   upon    hearing   the   solicitor    for    [the 

applicant]  and  the  applicant  by  his  solicitor  submitting  to  be  bound 
by  the  provisions  of  Rule  82  of  the  Consolidated  Rules  of  the 
Supreme  Court  of  Judicature. 
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Forms  2.  It  is  ordered  that  any  costs  or  moneys  now  standing  <3r  hereafter 

119,  120.  to  be  paid  into  Court  to  the  credit  of  this  cause  (or  matter)  to  which 
the  (naming  the  party)  is  entitled  [or  held  by  (the  Accountant  or  other 
officer)  for  the  (naming  the  party)]  or  which  may  be  directed  to  be 
paid  to  him  and  any  interest  to  accrue  due  thereon  be  not  paid  out  or 
otherwise  dealt  with  or  disposed  of  without  notice  to  the  said 
(applicant). 


No. 

Order  Appointing  an  Administrator,   ad  Utem.    (Rule  195.) 

In  the  High  Court  of  Justice. 

[Date.] 
(Name  of  Judge). 

Between  A.B.,  Plaintiff, 

and 
C.D.,  Defendant. 

1.  Upon  the  application   of  (the  plaintiff),  and   upon  reading  the 
affidavits  of  filed,  and  upon  hearing  counsel  for 

2.  It  is  ordered  that  ,  of  the  ,  in  the 
County  of                               (occupation),  be  and  he  is  hereby  appointed 
to  represent  the  estate  of  the  late                      ,  deceased,  for  the  pur- 
poses  of  this  action,   and  that  the  administration  of  the  real  and 
personal  estate  and  effects,  rights  and  credits  of  the  said  , 
in  his  lifetime  of  the                 of                   ,  in  the  County  of                 , 
(occupation),  deceased,  who  died  at                  ,  in  the  County  of             , 
aforesaid,  on  or  about  the                 day  of                 ,  19    ,  and  who  at 
the  time  of  his  death  had  a  fixed  place  of  abode  at                          ,  be. 
and  the  same  is  hereby  granted  to  the  said                                    limited 
for   the    purpose   only   of   attending,    supplying,    substantiating    and 
confirming  the  proceedings  already  had  or  which  may  hereafter  be 
had  in  this  action;  and  to  obey  and  carry  into  execution  all  orders 
and   directions  of  the  Court  relating  to  this  action  until  judgment 
shall  be  entered  herein  and  the  same  carried  into  execution,  and  the 
execution  thereof  fully  completed,  but  no  further  or  otherwise,  or  in 
any  other  manner  whatsoever. 


No.  12O. 

Order  for  Commission  to  Examine  Witnesses.     (Rule  499.) 

In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  'be) 

[Date.'] 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 

of  filed,  and  upon  hearing  the  Solicitor  (or  Counsel)  for 
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2.  It  is  ordered  that  a  commission  may  issue  out  of  this  Court  Form  120. 
directed  to  of  a  commissioner  named  by  and  on 

behalf  of  the  and  to  of  a  commissioner 

named  by  and  on  behalf  of  the  for  the  examination  (upon 

interrogatories  and)  viva  vooe  of  witnesses  on  behalf  of  the  said 
and  respectively  at  aforesaid  before  the  said  com- 

missioners. 

[3.  And  it  is  further  ordered  that  the  do  within 

days  after  service  upon  of  the  interrogatories  in  chief 

deliver  to  the  his  cross-interrogatories,  and  in  default  of 

his  doing  so  the  is  to  be  at  liberty  to  send  the  said  com- 

mission without  cross-interrogatories.] 

4.  And  it  is  further  ordered  that  days  previously  to  the  send- 
ing out  of  the  said  commission,  the  solicitor  of  the  said  shall 
give  to  the  solicitor  of  the  said                  notice  in  writing  of  the  mail 
or  other  conveyance  by  which  the  commission  is  to  be  sent  out.    . 

5.  And  it  is  further  ordered  that  within  days  after  service 
of  this  order  upon                 or                 solicitor     the  do  deliver 
to  the                           the  name  and  place  of  business  of  agent 
in                                  aforesaid  whom      he      ha      appointed  to  appear 
for                       upon  such  examination,  and  upon  whom  notice  of 'the 
said  examination  may  be  served., 

6.  And  it  is  further  ordered  that  upon  the  execution  of  the  said 
commission  and  the  examination  of  the  said  witness  and 
before  the                  day  of                         the  said  commission  and   the 
deposition                    of  the  witness                   and  all  proceedings  taken 
under  the  said  commission  be  without  delay  after  the  said  commission 
shall  have  been  executed  transmitted  to  the  office  of  the  of 
the                         the  High  Court  of  Justice  at 

7.  And  it  is  further  ordered  that  upon  the  return  of  the  said  com- 
mission either  party  upon  giving  days'  notice  of  his  intention 
to  do  so,  may  be  at  liberty  to  open  the  said  commission  and  take  an 
office  copy  or  copies  thereof,  and  of  the  said  depositions,  exhibits  or 
other  proceedings  returned  therewith. 

8.  And  it  is  further  ordered  that  upon  the  return  of  the  said  com-" 
mission  the  said  upon  the  request   of  either  party  and 
upon  payment  of  the  postage  therefor,  shall  transmit  the  said  com- 
mission  with   the   several    proceedings   returned   therewith    and   the 
[said  interrogatories  and  cross-interrogatories  and]  depositions  taken 
as  aforesaid,  to  to  be  by  him  produced  at  the  trial 
of  this  action. 

9.  The  costs  of  this  order,  and  of  the  commission  to  be  issued  in 
pursuance   hereof,    and   of   the   interrogatories,    cross-interrogatories, 
and  depositions  to  be  taken  thereunder,  together  with  any  document, 
copy?  or  extract  and1  the  official  copies  thereof,  and  all  other  costs 
incidental  thereto,  shall  be 

Con.  Rules,  Form  138. 
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Perms        No.  121. 

121    123 

Order  to  try  Action  in   County  Court.    (Rull  561.) 

In  the  High  Court  of  Justice. 
(Name  of  Judge). 

In  Chambers. 

[Dote.] 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 
of                    filed,  and  upon  hearing  the  Solicitor  (or  Counsel)  for 

2.  It  is  ordered  that  this  action  be  tried  before  the  County  Court 
of 

3.  And  it  is  further  ordered  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 

See  Con.  Rules,  Form  145 

No.  122. 

Order  of  Reference  under  Sec.  28  of  The  Arbitration  Act. 

In  the  High  Court  of  Justice. 
(Name  of  Judge). 
In  Chambers. 

[Date.] 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 
of                 filed,  and  upon  hearing  the  Solicitor  (or  Counsel)  for 

2.  It  is  ordered  that  the  following  questions  arising  in  this  action 
namely,  be  referred  for  inquiry  and  report  to  undei 
section  28  of  The  Arbitration  Act. 

3.  And  it  is  further  ordered  that  the  costs  of  this  application  be 

See  Con.  Rules,  Form  139. 

No.  123. 

Order  of  Reference  under  Sec.  29  of  The  Arbitration  Act. 

In  the  High  Court  of  Justice. 
(Name  of  Judge). 
In  Chambers. 

[Dofe] 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 

of  filed,   and   upon  hearing   the  Solicitor  (or  Counsel)   for 
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2.  It  is  ordered  that  the  [state  whether  all  or  some  and,  if  so,  which  Forms 
of  the  questions  are  to  be  tried]  in  this  action  be  tried  by  124>  125- 

3.  (To  be  used  in  a  case  wJiere  it  is  not  necessary  to  reserve  any  ques- 
tions as   to  costs  or  otherwise.)      And  it  is   further  ordered  that  the 
defendant  (or  the  party  by  whom  any  amount  shall  be  found  by  the 
Keferee  to  be  due)  do  pay  to  the  plaintiff  (or  the  party  to  whom  such 
amount  shall  be  found   due)   the   amount  which  the   Referee   shall 
find  to  be  payable,  forthwith  after  the  confirmation  of  the  Referee's 
report  or  as  the  case  may  require. 

4.  And  it  is  further  ordered  that  the  costs  of  this  application  [or 
of  this  action]  be  (a»  may  be  ordered). 

See  Con.  Rules,  140 


No.  124. 

Order  for  Examination  of  Witnesses  before  Trial.     (Rule  485.) 

In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  be) 

[Date.] 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 
of                    filed,  and  upon  hearing  the  solicitor  (or  counsel)  for 

2.  It  is  ordered  that  a  witness  on  behalf  of  the  be 
examined  viva  voce  (on  oath  or  affirmation)  before                               [or 
before                    esquire,  special  examiner],  the                           solicitor 
or  agent  giving  to  the                        solicitor  or  agent                        notice 
in  writing  of  the  time  and  place  where  the  examination  is  to  take 
place. 

3.  And  it  is  further  ordered  that  the  examination  so  taken  be  filed 
in  the  office  of  ,  and  that  an  office  copy  or  copies  thereof 
may  be  read  and  given  in  evidence  on  the  trial  of  this  cause,  saving 
all  just  exceptions,  without  any  further  proof  of  the  absence  of  the 
said  witness  than  the  affidavit  of  the  solicitor  or  agent  of  the  as 
to  his  belief,  and  that  the  costs  of  this  application  be 

See  Con.  Rules,  Form  141. 

No.  125. 

Oarnishee  Order  (Attaching  Debts).     (Rule  911.) 

In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  be). 
[Date.] 

Between  Judgment  Creditor, 

and 
Judgment  Debtor, 

Garnishee. 

1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 

filed,  and  upon  hearing  the  solicitor  (or  counsel)  for 
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Form  126.  2.  It  is  ordered  that  all  debts  owing  or  accruing  due  from  the 
above-named  garnishee  to  the  above-named  judgment  debtor  be 
attached  to  answer  a  judgment  recovered  against  the  said  judgment 
debtor  by  the  above-named  judgment  creditor  in  the  High  Court  of 
Justice  on  the  day  of  18  ,  for  the  sum  of 

$  ,  on  which  judgment  the  said  sum  of  $  , 

remains  due  and  unpaid. 

3.  And  it  is  further  ordered  that  the  said  garnishee  attend  before 
the  in  Chambers  (or  as  the  case  may  le)  on  day 
the                       day  of                          18    ,  at                            o'clock  in 
the                   noon,  on  an  application  by  the  said  judgment  creditor; 
that  the  said  garnishee  pay  to  the  said  judgment  creditor  the  debt 
due  from  him  to  the  said  judgment  debtor,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  judgment. 

4.  And  it  is  further  ordered  that  the  costs  of  this  application  be 

See  Con.  Rules,  Form  142. 


No.  12G. 

Notice  of  Garnishee  Order,  in  lieu  of  Order,  to  be  given  out  of  Ontario. 

(Rule  911.) 

In  the  High  Court  of  Justice. 

Between 

A.B.,  Judgment  Creditor. 

and 

C.D.,  Judgment  Debtor. 

E.F.  Garnishee. 

To  E.F.,  of 

Take  notice  that  an  order  has  been  obtained  attaching  all  debts 
owing  or  accruing  due  from  you  to  the  above-named  judgment 
debtor,  to  answer  a  judgment  recovered  against  the  said  judgment 
debtor  by  the  above-named  judgment  creditor  in  the  High  Court  of 
Justice,  on  the  day  of  18  ,  for  the  sum  of  $ 

on  which  judgment  the  sum  of  $  remains  due  and  unpaid. 

And  take  further  notice  that  an  order  has  also  been  obtained 
appointing  the  day  of  ,  18  ,  at  o'clock  in 

the  forenoon,  for  the  making  of  an  application  before          tat 
the  said  judgment  creditor,  for  a  further  order  that  you  pay  to  the 
said  judgment  creditor  the  debt  due  to  the  said  judgment  debtor  from 
you,   or  so  much   thereof  as   may  be   sufficient  to   satisfy  the   said 
judgment;   and  an  application  will  be  made  accordingly,  and  if  you 
do  not  attend  on  the  return  of  the  said  motion  an  order  may  be  made 
in  your  absence. 
Dated  at  the  day  of  18    . 

(Signed)    A.B.,  of  etc.,  the  above- 

named  Judgment   Creditor,   or 

Z.T.,  of  etc.,  Solicitor  for 

the  said  A.B. 
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No.  127.  Forma 

127  128 
Qarmshee  Order  (Final). 

In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  -a»  may  'be). 

[Date.] 

Between  Judgment  Creditor, 

and 
Judgment  Debtor, 

Garnishes. 

1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 
of                   filed,  and  the  order  herein  dated  the  day  of  , 
18    ,  whereby  it  was  ordered  that  all  debts  owing   or  accruing  due 
from    the    above-named    garnishee    to    the    above-named    judgment 
debtor  should  be  attached  to  answer  a  judgment  recovered  against 
the  said  judgment  debtor  by  the  above-named  judgment  creditor  in 
the  High  Court  of  Justice  on  the                 day  of                          ,  18    , 
for  the  sum  of  $                     ,  on  which  judgment  the  said  sum  of 
$                        remained  due  and  unpaid,  and  upon  hearing  the  solicitor 
ior  counsel)  for 

2.  It  is  ordered  that  the  said  garnishee  do  forthwith  pay  the  said 
judgment  creditor  the  debt  due  from  him  to  the  said  judgment  debtor 
(or   so   much  thereof  as  may  be  sufficient  to  satisfy  the  judgment 
debt),   (or  that  the  said  attaching  order  be  and  the  same  is  hereby 
rescinded,  or  as  may  oe  ordered). 

3.  And  it  is  further  ordered  that  the  costs  of  this  application  be 

See  Con.  Rules,  Form  143. 


No.  128. 

Interpleader  Order,  No.  1.    (Rules  1103,  etc.) 

In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as.  may  le). 
[Date.] 

Between  Plaintiff, 

and 

Defendant. 
And  in  the  County  Court  of  the  County  of 

Between  Plaintiff, 

and 

Defendant. 
And  between 

Claimant, 
and 

The  said  execution  credi- 
tors and  the  sheriff  of 

Respondents. 

1.  Upon   the   application   of   the   said    sheriff   for   an    interpleader 
order,  and  upon  reading  the  affidavit  of  filed,  and  upon 
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Forms        hearing  the  solicitor  (or  counsel)  for  ,  and  the  said  claimant 

129, 130.      not  appearing  though  duly  served  with  notice  as  by  affidavit  of 
appears 

2.  It  is  ordered  that  the  claimant  and  all  persons  claiming  under 
him  be  and  they  are  hereby  forever  barred  of  and  from  all  claim  to 
the    goods     and     chattels     seized  •  herein     by    the    said    sheriff    as 
against  ,  that  no  action  be  brought  against  the  above- 
named  [sheriff]  for  or  in  respect  to  the  seizure  of  said  goods. 

3.  And  it  is  further  ordered  that  the  costs  of  this  application  be 

See  Con.  Rules,  Form  146. 


No.  129. 


Interpleader  Order,  No.  2. 


In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  be). 
[Date.] 

Between 

and  between 


and 


Plaintiff, 

Defendant. 
Claimant 


and 


Respondent 

1.  Upon  the  application  of  ,  and  upon  reading  the 
affidavit  of                            filed,   and   upon  hearing  the  solicitor  (or 
counsel)  for 

2.  It  is  ordered  that  the  above-named  claimant  be  substituted  as 
defendant  in  this  action  in  lieu  of  the  present  defendant. 

3.  And  it  is  further  ordered  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 

See  Con.  Rules,  Form  147. 


No.  130: 

Interpleader  Order,  No.  3. 

In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  be). 
[Dote.] 

Between  Plaintiff, 

and 

Defendant. 

And  between,  etc.,  etc.  (titles  of  any  other  actions) 

And  between  Claimant, 

and 

The  said  execution  creditor  anc 

the  sheriff  of  Respondents. 

1.  Upon  the  application  of  the  said  sheriff  for  an  interpleader  ordor, 
and  upon  reading  the  affidavit  of  filed,  and  upon  hearing  the 

solicitor  (or  counsel)  for 
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2.  It  is  ordered  that  the  said  sheriff  proceed  to  sell  the  goods  seized  Form  130. 
by  him  under  the  writ  of  fieri  facias  issued  herein,  and  pay  the  net 
proceeds  of  the  sale,  after  deducting  the  expenses  thereof  (or  as  other- 
wise ordered)  into  Court  in  this  cause,  to  abide  further  order  herein. 

Or  It  is  ordered  that  upon  payment  into  Court  by  the  said  claimant 
within  from  this  date  of  the  sum  of  $  (or  of 

the  appraised  value  of  the  goods  and  chattels  seized  by  the  said 
sheriff  herein,  together  with  the  expenses  of  appraisement),  or  upon 
the  said  claimant  within  the  same  time,  giving  to  the  execution 
creditor  security  to  the  satisfaction  of  for 

the  payment  of  the  same  amount  by  the  said  claimant  according  to 
the  directions  of  any  order  to  be  made  herein,  and  upon  payment  by 
the  said  claimant  to  the  above-named  sheriff  of  the  possession  money 
from  (the  date  of  his  notioe  of  motion  or  of  the  order!  or  such  date  as 
may  be  proper),  and  upon  production  to  the  said  sheriff  of  the 
Accountant's  certificate  that  the  money  has  been  paid  into  Court,  or 
the  certificate  of  the  said  that  security  has  been 

given  as  aforesaid,  the  said  sheriff  do  withdraw  from  the  possession 
of  the  goods  and  chattels  seized  by  him  under  the  writ  of  fieri  facias 
herein. 

And  it  is  further  ordered  that  unless  such  payment  be  made  (in- 
cluding the  sheriff's  possession  money)  or  such  security  be  given* 
within  the  time  aforesaid  or  in  case  before  the  expiration  of  the  time 
aforesaid  the  claimant  desires  the  said  goods  atod  chattels  to  be  sold 
by  the  said  sheriff  the  said  sheriff  proceed  to  sell  the  said  goods  and 
chattels,  and  pay  the  proceeds  of  the  sale,  after  deducting  the  ex- 
penses thereof  (or  as  otherwise  ordered)  and  the  possession  money  as 
aforesaid  into  Court  to  the  credit  of  this  matter,  to  abide  further 
order  herein. 

3.  And  it  is  further  ordered  that  the  parties  proceed  to  the  trial 
of  an  issue  in  the  High  Court  of  Justice  (or  in  the  County  Court  of 
the  County  of  )  in  which  the  claimant  (or  execution  creditor) 
shall  be  plaintiff  and   the  execution   creditor  (or  claimant)  shall  be 
defendant,  and  that  the  question  to  be  tried  shall  be  whether  at  the 
time  of  [insert  here  the  delivery  of  the  said  writ  to  the  sheriff  or  the 
seizure  by  the  sheriff  or  the  sale  by  the  sheriff  as  the  case  may  require] 
the  goods   and  chattels  seized   [in  case  the  claimant  is  plaintiff  were 
the  property  of  the  claimant  as  against  the  execution  creditor]    \or 
in   case  the  execution   creditor   is   plaintiff   were    exigible    under    the 
execution  of  (the  execution  creditor]  as  against  the  claimant]. 

4.  And  it  is  further  ordered  that  such  issue  be  prepared  and  deli- 
vered by  the  plaintiff  therein  within  from  this  date,  and  be 
returned  by  the  defendant  therein  within  days  thereafter  and 
be  tried  at 

5.  And   it  is    further  ordered   that  the  question   of   costs  and   all 
further  questions  be  reserved  to  be  disposed  of  by  the  Judge  at  the 
trial  of  the  said  issue,  or  if  not  so  disposed  of  then  to  be  disposed  of 
in  Chambers. 

6.  And   it  is  further  ordered    that  any   other  execution   creditors 
desiring  to   take  part  in  the  contest   of  the  said  issue   shall  be  at 
liberty  to  do  so   upon  placing  their  executions  against  the  goods  of 
the  defendant  in  the  hands  of  the  said  sheriff  within  (ten)  days  from 
this  date   and  upon   notifying  within    the   same   time  the  solicitors 
for  (an  execution  creditor)  (who  shall  have  the  conduct  of  the 
said  issue  for  all  execution  creditors  taking  part  in  it)  of  their  desire 
to  come  in  and  of  their  agreement  to  contribute  pro  rata  to  the  ex- 
pense of  the  said  contest  according  to  the  statute  in  that  behalf. 
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Fprms  7.  And  it  is  further  ordered  that  no  action  be  brought  against  the 

131, 132.      Sai(j  sheriff  for,  or  in  respect  to,  the  seizure  of  the  said  goods  and 
chattels  or  for  anything  done  under  this  order. 

See  Con.  Rules,  Forms  148,  149,  150. 


No.  181. 


Interpleader  Order,  No.  4. 


In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  be). 
[Date.] 

Between  Plaintiff, 

and 

Defendant. 
And  between 

and  Claimant, 

The  said  execution  creditor  and 

the  sheriff  of       Respondents. 

1.  Upon  the  application  of  the  sheriff  of  for  an  interpleader 

order  and  upon  hearing   read  the  affidavits  of  and  upon 

hearing  the  solicitor  (or  counsel)  for  ,  and  the  claimant  and 

the  execution  creditor  having  requested  and  consented  that  the 
merits  of  the  claim  made  by  the  claimant  be  disposed  of  and  deter- 
mined in  a  summary  manner. 

2.  It  is  ordered  that 

3.  And  it  is  further  ordered  that  the  costs  of  this  application  be 

Con.  Rules,  Form  151. 


No.  132. 


Interpleader  Order,  No.  5. 


In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  ~be). 

[Dote.] 

Between 


and 


Plaintiff, 
Defendant. 


And  between 


and 


Claimant, 


The  said  execution  creditor,  and 

the   sheriff  of  Respondents. 

1.  Upon  the  application  of  the  sheriff  of  for  an  interpleader 
order,  and  upon  reading  the  affidavit  of                 filed,  and  upon  hear- 
ing the  solicitor  (or  counsel)  for 

2.  It  is  ordered  that  the  above-named  sheriff  proceed  to  sell  enough 
of  the  goods  seized  under  the  writ  of  fieri  facias  issued  in  this  action 
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to  satisfy  the  expenses  of  the  said  sale,  the   rent  (if  any)  due,  the  Forms 
claim  of  the  claimant,  and  this  execution.  133»  134- 

3.  And  it  is  further  ordered  that  out  of  the  proceeds  of  the  said 
sale  (after  deducting  the  expenses  thereof,  and  rent,  if  any),  the  said 
sheriff  pay  to  the  claimant  the  amount  of  his  said  claim,  and  to  the 
execution  creditor  the  amount  of  his  execution,  and  the  residue,  if 
any,  to  the  defendant. 

:   4.  And  it  is  further  ordered  that  no  action  be  brought  against  the 
said  sheriff,  and  that  the  costs  of  this  application  be 

Con.  Rules,  Form  152. 


No.  133. 

Order  of  Replevin.     (Rule  1071.) 
In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  be). 
[Date.] 

Between  A.B.,    Plaintiff, 

and 
C.D.,  Defendant. 

1.  Upon  the  application  of  the  above-named  plaintiff,   and   upon 
reading  the  affidavit  of  filed,  and  upon  hearing  the  solicitor 
(or  counsel)  for 

2.  It  is  ordered  that  the  sheriff  of  (here  insert  th^  name  of  County, 
United  Counties,  District  or  City),  do  without  delay  take  the  security 
required   by  Rule  1072    [and  where  Rule  1074  applies  add  and  Rule 
1074]  and  cause  to  be  replevied  to  the  plaintiff,  his  goods,  chattels 
and  personal  property  following,  that  is  to  say:  (here  set  «ut  descrip~ 
tion  of  property  as  in  the  affidavit  filed),  which  the  said  plaintiff  alleges 
to  be  of  the  value  of  $  ,  and  to  have  been  taken  and  un- 
justly detained  (or  unjustly  detained,  as  the  case  may  be)  by  the  de- 
fendant, C.  D.,  in  order  that  the  said  plaintiff  may  have  his  remedy 
in  that  behalf. 

8.  And  it  is  further  ordered  that  the  said  sheriff  do  forthwith, 
after  the  execution  of  this  order,  make  return  to  (insert  here  the 
officer  in  inliose  office  the  appearance  in  the  action  is  to  be  entered)  what 
he  shall  have  done  in  the  premises,  and  do  also  return  this  order. 

Con.    Rules,   Form  153. 


No.  134. 

Prcecipe  Order  of  Withernam.    (Rule  1078). 

In  the  High  Court  of  Justice. 
[Date.] 

Between  A.B.,    Plaintiff, 

and 
C.D.,   Defendant. 

1.  Upon  the  application  of   the  plaintiff,  and  it  appearing  by  the 
return  of  the  sheriff  of  the  of  ,  to  the  order  of 
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Form  135.    replevin  made  herein  on  th.e  day  of  ,  that  the 

goods,  chattels  and  personal  property,  mentioned  in  the  said  order 
have  been  eloigned  by  the  defendant,  C.  D.,  out  of  the  bailiwick  of 
the  sheriff  of  ,  to  places  to  him  unknown  so  that  he  could 

not  replevy  the  same  to  the  said  plaintiff. 

2.  It  is  ordered  that  the  said  sheriff  do  forthwith  take  in  withernam 
the  goods,  chattels  and  personal  property  of  the  said  defendant,  C. 
D.,  in  his  bailiwick,  to  the  value  of  the  goods,  chattels  and  personal 
property  by  the  said  defendant,  C.  D.,  before  taken,  and  do  forthwith 
deliver  them  to  the  said  plaintiff  to  be  kept  by  him  until  the  said 
defendant,  C.  D.,  delivers  the  goods,  chattels  and  personal  property 
last  aforesaid  to  the  said  plaintiff. 

3.  And   it  is  further  ordered  that  if  the  said  plaintiff  shall   give 
security  to  the  said  sheriff  as  provided  by  law  for  the  prosecution  of 
the  plaintiff's  claims,  and  for  the  return  of  the  goods,  chattels  and 
property  so  to    be   taken   in   withernam   as   aforesaid,   if  the  return 
thereof  shall  be  adjudged,  then  the  said  sheriff  do  take  security  with 
two  sufficient  sureties  from  the  said  defendant,   C.  D.,  to  answer  to 
the  said  plaintiff  for  the  taking  and  unjustly  detaining  of  his  goods, 
chattels  and  personal  property  aforesaid. 

4.  And  it  is  further  ordered  that  the  said  sheriff  do  forthwith  make 
return  to   [the  Central  Office,   Osgoode   Hall,    Toronto,  or  name  the 
officer  in  ichose  office  the  proceedings  icere  commenc&d^,  wrhat  he  shall 
have  done  in  the  premises,  and  do  also  return  this  order. 

(Signature  of  officer.) 
Con.  Rules,  Form  154. 


No.  135. 

Order  for  Arrest.     (Rule  1021.) 

In  the  High  Court  of  Justice. 
(Name  of  Judge) 
In  Chambers. 

[Date.] 

Between  ,  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  and  upon  reading  the 
affidavit  of                                 filed,  and  upon  hearing  the  solicitor  (or 
counsel)  for 

2.  It  is  ordered  that  the  sheriff  of  the  County,  United  Counties  or 
City  where  C.  D.,  the  defendant  (or  one  of  the  defendants),  may  be 
found,    do  forthwith  arrest  and   take,   or  if  already  in  custody,   do 
detain  the  said  C.  D.,  and  him  safely  keep  until  he  shall  have  giver 
security  in  this  action  for  the  sum  of  $  (the  amount  wlncli 
may  fie  ordered,  or  in  alimony  cases  the  proper  amount  under  Rule  1022) 
or  shall  by  other  lawful  means  be  discharged  from  custody. 

3.  And  it  is  further  ordered  that  a  copy  of  this  order  be  served  by 
the  said  sheriff  on  the  said  C.  D. 
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4.  And  it  is  further  ordered  that  the  said  do,  within  ten  Forms 

days  after  his  arrest  under  this  order,  cause  security  to  be  put  in  for!36, 137. 
him  in  this  Court  and  in  this  action,  either  by  the  deposit  in  Court 
of  the  said  sum  of  $  ,  or  by  bond  or  other  security,  -pursuant 

to  the  Rules  of  Court  in  that  behalf,  conditioned  that  the  defendant 
will  pay  the  amount  by  any  judgment  in  the  action  adjudged  to  be 
recovered  or  directed  to  be  paid  either  as  a  debt  or  for  damages  or 
costs,  or  will  render  himself  to  the  custody  of  the  sheriff  of  (naming 
the  County,  or  United  Counties  or  City  having  a  sheriff  in  which  the 
action  was  commenced)  or  that  his  sureties  will  do  so  for  him. 

See  Con.  Rules,  Form  155. 


No.  136. 

Order  of  Gertiorari  to  County  Court.     (Rule  1101.) 

In  the  High  Court  of  Justice. 
(Name  of  Judge) 
In  Chambers. 

[Date.'] 

In  the  matter  of  a  certain  action  pending  in  the  County  Court  of 
the  County  of 

Between  ,  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 
of                    filed,  and  upon  hearing  the  solicitor  (or  counsel)  for 

2.  It  is  ordered  that  the  Judge  of  the  County  Court  of  the  County 
of  do  forthwith  send  to  the  Central  Office  of  the  High 
Court  of  Justice  at  Osgoode  Hall,  Toronto  (or  as  may  be  necessary), 
the  proceedings   and  papers  in  a  certain  action  in  the  said  County 
Court  between  plaintiff,  and  defendant, 
with  all  things  touching  the  same,  together  with   this  order,  that 
this  Court  may  further  cause  to  be  done  thereupon  what  it  shall  see 
fit  to  be  done,  and  no  further  proceedings  are  to  be  taken  in  said 
County  Court  in  said  action  until  further  order  of  this  Court  or  a 
Judge. 

3.  And  it  is  further  ordered  (special  terms  if  any). 

Con.   Rules,  Form  156. 


No.  137. 

Order  of  Certiorari  (General).    (Rule  1101.) 

In  the  High  Court  of  Justice. 
(Name  of  Judge) 
In  Chambers. 

[Date.'} 

In  the  matter  of 

1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 

of  filed,  and  upon  hearing  the  solicitor  (or  counsel)  for 

J.A.— 90 
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Forms  2  It  is  ordered  that  do  send  to  the  Central  Office  of  the 

138,139..     High    Court   of   Justice    at    Osgoode   Hall,    Toronto    (or   as   may   6 
nectasary),  forthwith  (or  on  the  day  of 

with  all   things  touching  the  same,   as  fully   and  entirely   as  they 
remain  in  together  with  this  order,  that  this  Court  may 

further  cause  to  be  done  thereupon  what  it  shall  see  fit  to  do. 

Con.  Rules,  Form  157. 


No.  138. 

Prohibition      (Rule  1100.) 

In  the  High  Court  of  Justice. 

(Name  of  Judoe) 

• 
In  Chambers. 

[Dote.] 

In  the  matter  of  a  certain  action  pending  in  the  (name  of  Court). 

Between  A.B.,  Plaintiff, 

and 
C.D.,  Defendant. 

1.  Upon  the  application  of  and  upon  reading  the  affidavits 
of                    filed,  and  upon  hearing  the  solicitor  (or  counsel)  for 
and  it  appearing  that  the  said  has   [entered  an  action 
against]    CM).,  in  the  said  Court,   and  that  the  said   Court  has   no 
jurisdiction  in  the  said   [cause]   or  to  hear  and  determine  the  said 
[action]  by  reason  that  [state  facts  shewing  want  of  jurisdiction]. 

2.  It  is  ordered  that  the  said  be  and  he  is  hereby  prohibited 
from  further  proceeding  in  the  said  [action]  in  the  said  Court. 

Con.  Rules,  Form  158. 


PART  X. 

FORMS  OF  JUDGMENTS. 

No.  139. 

Default  of  Appearance  or  Defence  in  case  of  Liquidated  Demand. 
(Rules  575.  587.) 

In  the  High  Court  of  Justice. 

Between  A.B.,  Plaintiff, 

and 
C.D.  and  E.F.,  Defendants,  (a). 

(Monday)  the  day  of  18    . 

The  defendants  [or  the  defendant  O.D.I  not  having  appeared  herein 
[or  not  having  delivered  any  statement  of  defence],  it  is  tnis  day 

(a)  The  full  style  of  cause  is  necessary  in  all  judgments. 
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adjudged  that  the  plaintiff  recover  against  the  said  defendant  $         ], Forms 
and   [costs  to  be  taxed  or  where  the  officer  signing  judgment  is  also  140-1*2. 
the  taxing  officer  $  for  costs]. 

Judgment  signed  the  day  of  ,  18    . 

(Signature  of  Officer.) 

The  following  may  6e  appended  at  or  after  the  signing  of  the  judgment 
on  production  of  the  taxing  officer's  certificate: 

The  above  costs  have  been  taxed  and  allowed  at  $  as  appears 

by  a  taxing  officer's  certificate  dated  the  day  of  18    . 

(Signature  of  Officer.) 
Con.  Rules,  Forms  160,  161. 


No.  14O. 

Judgment  in  Default  of  Appearance  in  action  for  Recovery  of  Land. 
(Rule  582.) 

[Title,  Date,  etc.,  as  in  No.  139.] 
the  day  of  ,  18 

No  appearance  having  been  entered  to  the  writ  of  summons  herein, 
it  is  this  day  adjudged  that  the  plaintiff  recover  possession  of  the 
land  in  the  said  writ  mentioned,  being  (describing  the  land).  [Where 
plaintiff  is  so  entitled  'under  Rule  585,  add  "  and  do  also  recover 
against  the  said  C.  D.  (the  defendant)  his  costs  to  be  taxed  or  $ 
for  costs."] 

(C'onclude  as  in  No.  139.) 

Con.  Rules,  Form  162. 

No.  141. 

Judgment  in  Default  of  Defence  in  Action  for  Recovery  of  Land. 
(Rule  590.) 

[Title,  Date,  etc.,  as  in  No.  139.] 

No  statement  of  defence  having  been  delivered  herein,  it  is  this 
day  adjudged  that  the  plaintiff  recover  possession  of  the  land  in  the 
statement  of  claim  herein  mentioned  being  and  do  also 

recover  against  the  said  C.  D.  (thy  defendant)  [his  costs  to  be  taxed 
or  $  for  costs]. 

(C'onclude  as  in  No.  139.) 

Con.  Rules,  Form  163. 


No;  142. 

Judgment  in  D&fault  of  Defence  in  Action  for  Recovery  of  Land  with 
Damages.     (Rule  591.) 

[Title,  Date,  etc.',  as  in  No.  139.] 

The  defendant  not  having  delivered  any  statement  of  defence,  it 
is  this  day  adjudged  that  the  plaintiffs  recover  possession  of  the  land 
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Forms         in  the  statement  of  claim  herein  mentioned,  and  described  as 
143-148.      in  County  of  ,  and  costs  to  be  taxed  and  it  ii 

adjudged  that  the  plaintiffs  recover  against  the  defendant  damages 
„   •«     v  .       be  assessed. 

(Conclude  as  in  No.  139.) 

Con.  Rules,  Form  165. 


No.  143. 

Judgment  upon  Confession  by  Defendant  of  Action  for  Recovery  of  Land. 

(Rule  597.) 

[Title,  Date,  etc.,  as  in  No.  139.] 

The  defendant  C.  D.  having  confessed  this  action  (or  having  con- 
fessed this  action  as  to  part  of  the  said  land,  that  is  to  say:  state  the 
part)  it  is  this  day  adjudged  that  the  said  plaintiff  do  recover 
possession  of  the  land  in  the  writ  (or  statement  of  claim)  mentioned 
(or  of  the  said  part  of  the  said  land)  with  the  appurtenances  and 
[costs  to  be  taxed  or  $  for  costs.] 

(Conclude  as  in  No.  139.) 

Con.  Rules,  Form  164. 


No.  144. 

Judgment  of  seisin  for  Douxr  in  Default  of  Appearance.     (Rule  581.) 

[Title,  Date,  etc.,  as  in  No.  139.] 

The  defendant  not  having  appeared  to  the  writ  of  summons,  it  is 
this  day  adjudged  that  the  plaintiff  do  have  seisin  of  her  third  part  or 
dower  in  the  lands  in  question  in  this  action,  and  that  the  same  be 
forthwith  delivered  to  her  and  set  out  by  metes  and  bounds. 

(If  damages  are  claimed  add,  And  it  is  further  adjudged  that  the 
plaintiff  do  recover  against  the  defendant  damages  to  be  assessed). 

(Conclude  as  in  No.  139,  except  memorandum  as  to  costs). 


No.  145. 

Final  Judgment  in  Default  of  Appearance  or  Defence,  Recovery  of  Chattels. 
(Rules  577.  588.) 

[Title,  Date,  etc.,  as  in  No.  139.] 

The  defendants  [or  the  defendant  C.  D.]  not  having  appeared 
herein  [or  not  having  delivered  any  statement  of  defence]  it  is  this 
day  adjudged  that  the  plaintiff  recover  against  the  said  defendant 
[or  that  the  said  defendant  do  forthwith  deliver  to  the  plaintiff] 
possession  of  the  chattels  in  the  writ  [or  statement  of  claim]  men- 
tioned, and  do  also  recover  against  the  said  defendant  his  costs  to  be 
taxed  [or  $  for  costs]. 

(Conclude  as  in  No.  139.) 
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No.  146. 

Interlocutory  Judgment  in  Default,  of  Appearance  or  Defence  where 

Demand  Unliquidated.     (Rule  578.)  ,-  S?./?  /*  / 

/7/   'TW/. 
[Title,  Date,  etc.,  as  in  No.  139.] 

No  appearance  having  been  entered  to  the  writ  of  summons  (or 
no  statement  of  defence  having  been  delivered  by  the  defendant) 
herein; 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  de- 
fendant the  value  of  the  goods  or  damages  (or  both,  as  the  case  may 
be),  to  be  assessed. 

Judgment  signed  the  day  of  18     . 

(Signature  of  Officer.) 
Con.  Rules,  Form  166. 


No.  147. 

Final  Judgment  in   Default  of  Appearance  or  Defence,  after  Assessment 
of  Damages.     (Rule  578.) 

[Title,  Date,  etc.,  as  in  No.  139.] 

The  day  of  ,  18     . 

No  appearance  having  been  entered  to  the  writ  of  summons  [or 
no  statement  of  defence  having  been  delivered  by  the  defendant] 
herein,  and  the  damages  which  the  plaintiff  was  entitled  to  recover 
having  been  assessed  at  $  ,  as  by  dated  the 

18    ,  appears,  it  is  adjudged  that  the  plaintiff  recover  $  and 

[costs  to  be  taxed,  or  $  for  costs]. 

(Conclude  as  in  No.  139.) 

Con.  Rules,  Form  168. 


No.  148. 

Judgment  in  pursuance  of  order.    (For  use  where  leave  had  been  given  to 

sign  judgment   unlqss'  some  condition  should  be  complied  with.) 

((Rule  638.) 

[Title,  Date,  etc.,  as  in  No.  139.] 

Pursuant  to  the  order  of  dated  18    ,  whereby 

it  was  ordered  and  default  having  been  'made 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  said 
defendant  $  and   [costs  to  be  taxed  or  $  for  costs]. 

(Oonclude  as  in  No.  139.) 

Con.  Rules,  Form  175. 
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Forms         No.  149. 

Judgment  in  pursuance  of  order.    (For  use  where  leave  has  been  given  to 
sign  judgment  unless  money  should  be  paid  into  Court).     (Rule  603). 

[Title,  Date,  etc.,  as  in  No.  139.] 

Pursuant  to  the  order  of  dated  the  day  of  , 

18    ,  whereby  it  was  ordered  that  unless  $  be  paid  into  Court 

by  the  defendant  within  a  week,  the  plaintiff  be  at  liberty  to  sign 
final  judgment  for  the  amount  indorsed  on  the  writ  of  summons  with 
interest,  if  any,  and  costs;  and  the  said  defendant  not  having  paid 
into  Court  the  said  sum  of  $  ,  as  conditioned  by  the  said 

order,  it  is  this  day  adjudged  that  the  plaintiff  recover  against  the 
defendant  $  and  [costs  to  be  taxed  or  $  for  costs]. 

(Conclude  as  in  No.  139.) 

Con.  Rules,  Form  17G. 


No.  15O. 

Judgment  for  Plaintiff's  Costs  aftor  Confession  of  Defence.     (Rule  295.) 

[Title,  Date,  etc.,  as  in  No.  139.] 

The  defendant  in  his  statement  of  defence  herein  having  alleged  a 
ground  of  defence  which  arose  after  the  commencement  of  this 
action,  and  the  plaintiff  having  on  the  day  of  18  , 

delivered  a  confession  of  that  defence. 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  de- 
fendant [costs  to  be  taxed  or  $  for  costs]. 

(Conclude  as  in  No.  139.) 

Con.  Rules,  Form  179. 


No.  151. 

Judgment  for  Costs  after  acceptance  of  Money  paid  into  Court. 
(Rule  425.) 

[Title,  Date,  etc.,  as  in  No.  139.] 

The  defendant  having  paid  into  Court  in  this  action  the  sum  of 
in  satisfaction  of  the  plaintiff's  claim,  and  the  plaintiff 
having  by  his  notice  dated  the  day  of  18    ,  accepted 

that  sum  in  satisfaction  of  his  entire  cause  of  action,  and  the 
plaintiff's  costs  herein  having  been  taxed,  and  the  defendant  not 
having  paid  the  same  within  48  hours  after  the  said  taxation; 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  de- 
fendant costs  to  be  taxed. 

(Conclude  as  in  No.  139.) 

Con.  Rules,  Form  180. 


Nn  Forms 

1NO. 
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s 

153 

Judgment  for  Defendant's  Costs  on  Discontinuance*.     (Rule  430.) 
[Ti«e,  Dofe,  eta.,  a*  in  No.  139.] 

The  plaintiff  having  by  a  notice  in  writing  dated  the  day 

of  ,  18  ,  wholly  discontinued  this  action  [or  with- 

drawn his  claim  in  this  action  for  or  withdrawn  so  much  of  his  claim 
in  this  action  as  relates  to—  or  as  the  case  may  be.] 

It  is  this  day  adjudged  that  the  defendant  recover  against  the 
plaintiff  [costs  to  be  taxed  or  $  for  costs]. 

(Conclude  as  in  No.  139.) 

Con.  Rules,  Form  178. 


No.  153. 

Form  of  Judgment  on  Prcecipe  for  Sale  or  Foreclosure  WITH  REFERENCE 
AS  TO  INCUMBRANCES,  etc.,  and  orders  for  Immediate  Payment 
and  Delivery  of  Possession.  (Rule  596.) 

[Title,  Date,  etc.,  as  in  No.  139.] 

1.  Upon  the  application  of  the  plaintiff  under  Rule  No.  596,  of  the 
Rules  of  the  Supreme  Court,  and  upon  reading  the  writ  of  summons 
issued  in  this  action,  and  indorsed  under  Rule  No.   141     [and  the 
statement  of  claim  '(if  any)  and  the  statement  of  defence  where  tho 
facts  entitling   the  plaintiff  to  judgment  are  admitted   by  the  defence,] 
and  an  affidavit  of,   etc.,   filed,   etc.     [ichere  judgment  is  obtained  by 
default  of  appearance  or  defence  add,  And  an  affidavit  of,  etc.,  filed, 
etc.  of  service  of  the  said  writ  on  the  defendant,  and  no  appearance 
having  been  entered  in  the  said  action  (or  and  the  defendant  having 
made  default  in  delivering  a  defence)  as  by  the  books  in  the  Central 
Office  (or  the  office  of  the  at  )  appears] ; 

2.  It  is  ordered  and  adjudged  that  all  necessary  inquiries  be  made, 
accounts  taken,  costs  taxed,  and  proceedings  had  for  redemption  or 
sale  (or  redemption  or  foreclosure)  and  that  for  these  purposes  this 
cause  be  referred  to  the  Master  of  the  Supreme  Court  at 

3.  (Where  judgment  is  for  immediate  payment  add,  And  it  is  further 
ordered  and  adjudged  that  the  defendant  do  forthwith 
pay  to  the  plaintiff  the  sum  of  $                     being  the  amount,  due  to 
him  for  principal  money,  interest  and  costs  at  the  date  hereof;  and 
upon  payment  of  the  amount  due  to  the  plaintiff  (when  judgment  is 
for  sale,  add.  Before  the  sale  hereinbefore  directed  shall  have  taken 
place)  that  (subject  to  the  provisions  of  section  2  of  The  Act  respect- 
ing Mortgages  of  Real  Estate)  the  plaintiff  do  assign  and  convey  the 
mortgaged  premises,  and  deliver  up  all  documents  relating  thereto.) 

4.  (Where    judgment   is    for   recovery  of    possession   add,    And    it    is 
further    ordered    and    adjudged    that    the    defendant    do    forthwith 
deliver  to  the  plaintiff,   or  to  whom  he  may  appoint,   possession  of 
the  lands  and  premises  in  question    in  this  cause,  or  of  such  part 
thereof  as  may  be  in  the  possession  of  the  said  defendant.) 

(Conclude  as  in  No.  189,  except  the  memorandum  as  to  costs.) 

Con.  Rules,  Form  182. 
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Form  154.  No.  154. 

Form  of  Judgment  on  Prcecipe  for  Forclosure  or  Sale,  ACCOUNT  TAKEN 
BY  REGISTRAR  and  Orders  for  Immediate  Payment  and  Delivery  of 
Possession.  (Rule  596). 

[Title,  Date,  etc.,  as  in  No.  139.] 

1.  Upon  the  application  of  the  plaintiff  under  Rule  No.  596  of  the 
Rules  of  the  Supreme  Court,  and  upon  reading  the  writ  of  summons 
issued  in   this  action,   and  indorsed   under   Rule   No.   141    [and  the 
statement  of  claim  (if  any)  and  statement  of  defence  where  the  facts 
entitlinff  the  plaintiff  to  judgment  are  admitted  by  the  defence]   and  an 
affidavit  of  ,  filed,  etc.  [where  judgment  is  obtained  by  default  of 
appearance   or  defence  add,   And   an   affidavit   of  as    to   the 
service  of  the  said  writ  on  the  defendant,  and  no  appearance  having 
been  entered  in  the  said  action  (or  and  the  defendant  having  made 
default  in  delivering  a  defence)  as  by  the  (books  in  the  office 
of  the                   at                 )  appears] ; 

2.  This  Court  finds  that  the  subsequent  interest  at  the  rate  of 
per  centum  per  annum  on  the  sum  of  principal  money 
secured  by  the  indenture  of  mortgage  in  the  writ  of  summons   [or 
pleadings]  mentioned,  up  to  the                day  of  next,  being 
the  time  appointed  for  payment  as  hereinafter  mentioned,  amounts 
to               and  that  the  costs  of  the  plaintiff               amount  to 
which  said  subsequent  interest  and  costs  being  added  to  the  sum 
of                      claimed  by  the  indorsement  on  the  writ  served  on  the 
defendant                     make  together  the  sum  of 

3.  And  upon  the  said  defendant    paying  the  said  sum  of          into 
the  bank  of  at  the  between  the  hours  of  ten 
o'clock  in  the  forenoon  and  one  o'clock  in  the  afternoon  of  the 

day  of  next,  to  the  joint  credit  of  the  plaintiff  and  the 

Accountant  of  the  Supreme  Court  of  Judicature  [where  order  for 
payment  granted  insert,  or  in  case  the  plaintiff  shall  (where  judgment  is 
for  sale  add,  before  the  sale  hereinafter  directed  shall  have  taken 
place)  recover  the  amount  due  to  him  under  the  order  for  payment 
hereinafter  contained],  it  is  ordered  and  adjudged  (subject  to  the 
provisions  of  section  2  of  The  Act  respiting  Mortgages  of  Real  Estate), 
that  the  said  plaintiff  do  assign  and  convey  the  mortgaged  premises, 
and  deliver  up  all  documents  relating  thereto; 

4.  But  in  default  of  the  said  defendant    making  such  payment  by 
the  time  aforesaid,  it  is  ordered  and  adjudged  (where  judgment  i,s  for 
foreclosure,after  "  adjudged,"  add  "  that  the  said  defendant  do  stand 
absolutely  debarred  and  foreclosed  of  and  from  all  equity  of  redemp- 
tion in  and  to  the  mortgaged  premises  ";  where  judgment  is  for  sale, 
then  after  the  word  "  adjudged,"  add  "  that  the  said  premises  be  sold, 
with  the  approbation  of  the  Master  of  the  Supreme  Court  of  Judica- 
ture at  .") 

5.  (If  judgment  is  for  foreclosure,  omit  this  clause).    And  it  is  further 
ordered   and   adjudged   that  the   purchasers   do   pay    their   purchase 
money  into  Court,   to  the  credit  of  this  cause,  and   that  the  same 
when  so  paid  in  be  applied  in  payment  of  what  has  been  found  due 
to  the  said  plaintiff  together  with  subsequent  interest  and  subsequent 
costs,  to  be  computed  and  taxed  by  the  said  Master,  and  that  the 
balance  do  abide  the  further  order  of  the  Court. 
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6.  (Where  judgment  is  for  immediate  payment  add:)  And  it,  is  further  Form  155. 
ordered  and  adjudged  that  the  defendant  do  forthwith  pay  to 

the  plaintiff      the  sum  of  being  the  amount  due  to  him 

at  the  date  hereof  for  principal  money,  interest  and  costs. 

7.  (Where  judgment  is   for   recovery   of   possession   add:)    And    it   is 
further  ordered   and   adjudged    that   the   defendant       do    forthwith 
deliver  to  the  plaintiff    ,  or  to  whom  he  may  appoint,  possession  of 
the  mortgaged  premises,  or  of  such  part  thereof  as  may  be  in  the 
possession  of  the  said  defendant    . 

(Conclude  as  in  No.  139,  except  the  memorandum  as  to  costs.) 

Con.  Rules.  Form  183. 


No.  155. 

Form  of  Judgment  on  prcecipe  for  Redemption. 

[Title,  Date,  etc.,  as  in  No.  139.] 

1.  Upon  the  application  of  the  plaintiff,  under  Rule  No.  596,  of  the 
Rules  of  the  Supreme  Court,  and  upon  reading  the  writ  of  summons 
issued  in  this  action  [and  the  statement  of  claim  (if  any)  and  statement 
of  defence  where  the  facts  entitling   tlie  plaintiff  to  judgment  are  ad- 
mitted by  the  defence,]    and    an   affidavit   of,    etc.,   filed,   etc.     [wJwre 
judgment  is  obtained  by  default  of  appearance  or  defence,  add  and  an 
affidavit  of,   etc.,   filed,  etc.,  of   service  of  the  said  writ  on  the  de- 
fendant, and  no  appearance  having  been  entered  in  the  said  action 
(or  and  the  defendant  having  made  default  in  delivering  a  defence)  as 
by   the    (books    in   the    office   of  the  at  )    appears] ; 

2.  It  is  ordered  and  adjudged  that  all  necessary  inquiries  be  made, 
accounts  taken,  costs  taxed,  and  proceedings  had  for  the  redemption 
of  the  premises  in  question,  and  that  for  this  purpose  the  cause  De 
referred  to  the  Master  of  the  Supreme  Court  of  Judicature  at 

3.  And    (subject  to  the  provisions  of  section  2  of  The  Act  respect- 
ing Mortgages  of  Real  Estate,)  it  is  further  ordered  and  adjudged  that 
upon  the  plaintiff    paying  to  the  defendant      what  shall  be  found  due 
to    h         ,  or   in    case    nothing   shall    be  found    due  to  the   defendant 
then  forthwith  after  the  confirmation  of  the  said  Master's  report,  the 
defendant   do    re-convey   the  said   mortgaged   premises,   and    deliver 
up  all  documents  relating  thereto. 

4.  And  it  is  further  ordered  and  adjudged  that  in  case  the  plaintiff 
shall  make  default  in  payment  as  aforesaid  of  what  may  be  found 
due  to  the  defendant      that  the  plaintiff's  action  do  stand  dismissed 
out  of  this  Court,  with  costs  to  be  paid  by  the  plaintiff    to  the  de- 
fendant   forthwith  after  taxation  thereof. 

5.  And  it   is   further  ordered   and   adjudged  that  in   case  nothing 
shall  be  found  due  from  the  plaintiff    to  the  defendant    that  the  de- 
fendant do  pay  the  plaintiff  his  costs  of  this  suit  forthwith  after  the 
taxation  thereof,  and  in  case  any  balance  shall  be  found  due  from 
the  defendant      to  the  plaintiff      that  the  defendant      do  pay  such 
balance   to   the   plaintiff       forthwith   after   the   confirmation   of  the 
Master's  report. 

(Conclude  as  in  No.  139,  except  as  to  the  memorandum,  a#  to  costs.) 

Con.  Rules,  Form  184. 
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Forms         No.  156. 

L66,  15  .        General  Form  of  Judgment  for  Administration.    (Rulea  946,  947,  953.) 


[Title,  Date,  etc.,  as  in  No.  104  or  160.] 

1.  Upon  the  application  of  the  above-named  plaintiff  in  the  presence 
of  the  solicitor  for  the  defendant       [or  no  one  appearing  for  the 
defendant      although   duly   notified  as   by   affidavit   filed   appears], 
and  upon  hearing  read  the  affidavits  and  papers  filed,  and  what  was 
alleged  by  the  solicitor  for  the  applicant  or  solicitors  for  all  parties]. 

2.  It  is  ordered  and  adjudged  that  all  necessary  inquiries  be  made, 
accounts  taken,   costs  taxed,   and  proceedings  had  for  the  adminis- 
tration   and   final    winding   up    of   the   personal    [and    real]    estate 
of  and  for  the  adjustment  of  the  rights  of  all  parties   in- 
terested therein,  by  the  Master  of  the  Supreme  Court  of  Judicature 
at 

3.  And  it  is  further  ordered  and  adjudged  that  all  balances  which 
may  be  found  due  from  the  plaintiff    or  defendant     [or  any  or  either 
of  them]  to  the  said  estate  be,  forthwith  after  the  same  shall  have 
been  ascertained  as  aforesaid,  paid  into  Court  to  the  credit  of  this 
cause,  subject  to  the  further  order  of  the  Court. 

4.  And  it  is  further  ordered  and  adjudged  that  such  personal  [and 
real]  estate,  or  such  parts  thereof  as  the  said  Master  may  hereafter 
direct,  be  sold,   as  the   said  Master  may  direct,   and  that  the  pur- 
chasers do  pay  their  purchase  money  into  Court  to  the  credit  of  this 
cause,  subject  to  the  order  of  the  Court. 

5.  And   it   is   further  ordered   and   adjudged   that  the   Master  do 
execute  conveyances  for  any  infant  parties  who  by  reason  of  their 
tender  years  are  unable  to  execute  the  same. 

(Conclude  as  in  No.  139,  except  memorandum  as  to  Costs). 

Con.  Rules,  Form  1S.">. 


No.  157. 

Form  of  Judgment  for  Administration  Accounts.     (Rules  620,  94G.  '.'•'",.) 

[Title,  Date,  etc.,  as  in  No.  160.] 

1.  This  Court  doth  order  and  adjudge  that  the  following  accounts 
and  inquiries   be  taken   and  made  by  the   Master  of  the   Supreme 
Court  of  Judicature  at  ,  that  is  to  say : 

(1)  An    account  of    the    personal  estate  of    A.   B.,  deceased.  t!u> 
testator  in  the  pleadings  mentioned,  come  to  the  hands  of,  &c. 

(2)  An  account  of  the  said  testator's  debts. 

(3)  An  account  of  the  said  testator's  funeral  expenses. 

(4)  An  account  of  the  said  testator's  legacies. 

(5)  An   inquiry  as  to  what  parts,   if   any,   of  the  said  testator's 
personal  estate  are  outstanding  or  undisposed  of 

(Where   necessary). 

2.  And  this  Court  doth  further  order  and  adjudge  that  the  follow- 
ing further  accounts  and  inquiries  be  taken  and  made,  that  is  to  sny: 
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(G)  An  inquiry  as  to  what  real  estate  the  said  testator  was  seised  Form  158. 
of,  or  entitled  to,  at  the  time  of  his  death. 

(7)  An  inquiry  as  to  what  incumbrances  affect  the  said  testator's 
real  estate. 

(8)  An  account  of  the  rents  and  profits  of  the  said  testator's  real 
estate  received  by,  &c. 

(Where  a  Sale  is  necessary). 

(9)  An  account  of  what  is  due  to  such  of  the  incumbrancers  as 
shall   consent   to   the   sale  hereinafter   directed   in   respect   of  their 
iucumbrances. 

(10)  An  inquiry  as  to  what  are  the  priorities  of  such  last-mentioned 
incumbrances. 

3.  And  this  Court  doth  further  order  and  adjudge  that  the  testa- 
tor's real  estate  be  sold,  with  the  approbation  of  the  Master  of  the 
Supreme  Court  of  Judicature  at 

4.  And  this  Court  doth  reserve  further  directions  and  the  question 
of  costs,  until  after  the  said  Master  shall  have  made  his  report. 

Con.  Rules,  Form  187. 


No.  158.  y  AJ ' /?  ,£« 

Form  of  Judgment  for  Partition  or  Sale.    (Rule  956).     /    ^X  '( '  •  ' /O 
[Title,  Date,  etc.,  as  in  No.  160.] 

1.  Upon  the  application  of  the  above-named  plaintiff  in  the  presence 
of  the  solicitor  for  the  defendant   [or  no  one  appearing  for  the  de- 
fendant   ,  although  duly  notified  as  by  affidavit  filed  appears]   and 
upon   hearing  read  the  affidavits  and  papers  filed,   and  what  was 
alleged  by  the  solicitor  for  [the  applicant  or  all  parties]. 

2.  It  is  ordered  and  adjudged  that  all  necessary  inquiries  be  made, 
accounts  taken,  costs  taxed,  and  proceedings  had  for  the  partition  or 
sale  of  the  lands  and  premises  in  the  said  affidavits  mentioned,  and 
for  the  adjustment  of  the  rights'of  all  parties  interested  therein,  or 
for  a  partition  of  part  and  sale  of  the  remainder  of  the  said  lands  as 
may  be  most  for  the  interest  of  the  parties  entitled  to  share  therein 
by  the  Master  of  the  Supreme  Court  of  Judicature  at 

3.  And  it  is  further  ordered  and  adjudged  that  the  said  lands,  or 
such  part  thereof  as  the  said  Master  shall  think  fit,  be  sold,  with  the 
approbation  of  the  said  Master,  freed  from  the  claims  of  such  of  the 
incumbrancers  thereon  (if  any)  whose  claims  were  created  by  parties 
entitled  to  the  said  lands  before  the  death  of  the  said  testator  [or 
intestate]   as  shall  have  consented  to  such  sale,  and  subject  to  the 
claims  of  such  of  them  as  shall  not  have  consented  and  freed  also 
from  the  dower  of  as*  the  case  may  6e,]   and  that  the  said 
Master                               do  execute  the  conveyances  on  behalf  of  such 
of  the  infant  parties  as,  by  reason  of  their  tender  years,  are  unable 
to  execute  the  same,  and  that  the  purchasers  do  pay  their  purchase 
money  into  Court  to  the  credit  of  this  cause,  subject  to  the  order  of 
the  Court. 

4.  And  it  is  further  ordered  and  adjudged  that,  in  the  event  of  a 
partition  of  the  whole  of  the  said  land,  or  in  the  event  of  a  partition 
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Forms        of  a  part  and  the  proceeds  of  the  sale  of  the  remainder  being  in- 

159, 160.      sufficient  to  pay  the  costs  in  full,  the  costs,  or  so  much  thereof  as 

remains  unpaid,  be  borne  and  paid  by  the  said  parties  according  to 

their  shares  and  interests  in  the  said  lands   [if  there  be  any  infant 

parties  interested  in  the  estate  add  and  that  the  proportion  of  the  said 

costs  payable  by  the  infant  parties  respectively  be,  and  the  same  is 

hereby  declared  to  be,  a  lien  on  their  respective  shares,  and  that  the 

plaintiff  do  pay  the  guardian  of  the  infant  defendants  his  costs  of 

this  suit  and  that  the  same  be  added  to  his  own  costs]. 

(Conclude  as  in  No.  139,  except  the  memorandum  as  to  costs.) 

Con.  Rules,  Form  186. 


No.  159. 

Final  Judgment  on  Motion  under  Rule  603. 

In  the  High  Court  of  Justice. 
The  Master  in  Chambers  (or  as  may  be) 

[Date.] 

Between  Plaintiff, 

and 

Defendant. 

1.  Upon  the  application  of  ,  and  upon  reading  the  affidavit 
of                      filed,  and  upon  hearing  the  solicitor  (or  counsel)  for 

2.  It  is  ordered  and  adjudged  that  the  plaintiff  do  recover  against 
the  defendant  the  sum  of  $  and  costs  to  be  taxed, 

Judgment  signed  the  day  of 

(Signature  of  officer  signing  judgments.) 

The  above  costs  have  been  taxed  and   allowed  at  $ 
appears  by  a  taxing  officer's  certificate  dated  the 
of  18    . 

(Signature  of  officer  signing  judgments.) 
See  Con.  Rules,  Form  126. 


as 
day 


No.  16O. 

Judgment  after  Trial.    No.  1. 

In  the  High  Court  of  Justice. 
Hon.  Mr.  Justice 

the          day  of  18    . 

(Date  of  pronouncing  jiulfiiiinit.) 
Between  Plaintiff, 


and 

Defendant. 


1.  This  action  coming  on  for  trial  this  day  (or  on  the 
of  18    )  before  this  Court 


day 
at  the 


JUDGMENTS. 


1437 


sittings  holden  at  for  trial  of  actions  without  a  jury  Form  161. 

(or  at  the  Assizes  holden  for  the  County  of  at  }t 

presence  of  counsel  for  all  parties  [or  if  some  of  the  port™  do  not 
appear  for  the  plaintiff  and  the  defendant  C.  D.,  no  one  appearing  for 
the  defendants  E.  F.  and  G.  H.,  although  they  were  duly  served 
with  notice  of  trial  as  by  the  affidavit  of  appears,  or  as  may  oe] 

upon  hearing  read  the  pleadings  and  hearing  the  evidence  adduced 
and  what  was  alleged  by  counsel  aforesaid  (If  judgment  icas  reserved 
add,  this  Court  was  pleased  to  direct  this  action  to  stand  over  1 
judgment,  and  the  same  coming  on  this  day  for  judgment.) 

2   This  Court  doth  order  and  adjudge  as  may  oe  directed  [or  if  any 
declaration  is  necessary,  This  Court  doth  declare  (e.g.,  that  the  deed 
mentioned  in  the  4th  and  5th  paragraphs  of  the  plaintiff's  statemen 
of  claim  is  fraudulent  and  void  as  against  the  plaintiff  and  all  otn< 
creditors  of  the  defendant,   X.  Y.,  except  the  defendant  C.  J.,  and 
doth  order  and  adjudge  the  same  accordingly.)] 

3.  And  this  Court  doth  further  order  and  adjudge  (add  any  special 
or  appropriate  direction  or  reference  to  Master  or  other  officer). 

4.  If  so   And  this  Court  doth  reserve  further  directions  and  the 
question  of  costs  until  after  the  Master  shall  have  made  his  report. 

(Signature  of  officer  settling  judgment  where  not  the  same  person  as  the 
officer  signing  judgments.) 

Judgment  signed  the  day  of  18     . 

M.  B.  J.,  Clerk  of  the  C.  and  P. 

(or  other  officer  signing  judgments.) 

Con.  Rules,  Form  169. 


No.  161. 

Judgment  after  trial.    (No.  2).    By  Court  without  a  Jury. 

[Title,  Date,  etc.,  as  in  No.  160.] 

1.  (Formal  parts  as  in  Form  160). 

2.  This  Court  doth  order  and  adjudge  that  the  plaintiff  do  recover 
from  the  defendant  (as  may  T)e  directed). 

3.  And   this   Court  doth   further  order   and  adjudge  that  the   de- 
fendant do  pay  to  the  plaintiff  his  costs  of  tnis  action  forthwith  after 
taxation  thereof    [or  this    Court   doth   order  and   adjudge  that  this 
action  be  and  the  same  is  hereby  dismissed  with  costs  to  be  paid  by 
the  plaintiff  to  the  defendant  forthwith  after  taxation  thereof.] 

The  -following  may  oe  appended  at  or  after  the  signing  of  the  judgment 
on  production  of  the  taxing  officer's  certificate. 

The    above    costs    have    been    taxed    and    allowed    at    $  as 

appears  by  a  taxing  officer's  certificate  dated  the          day  of          18    . 

(Signature  of  officer  signing  the  judgment). 
Con.  Rules.  Form  170. 
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Forms       No.  162. 

Judgment  after  trial.     (No.  3.)     With  a  Jury. 

[Title,  Date,  etc.,  as  in  No.  160.] 

1.  This    action    having   come   on    this    day    for   trial    before    this 
Court  with  a  jury  of  the  County  of  at  the 
sittings  holden  at                            for  the  trial  of  actions  (or  at  the 
Assizes  holden  at                             for  the  County  of  )  in. 
presence  of  all  parties  (or  if  some  of  the  parties  do  not  appear  for  the 
plaintiff  and  the  defendant  C.  DM  no  one  appearing  for  the  defendants 
E.  F.  and  G.  H.,  although  they  were  duly  served  with  notice  of  trial 
as   by  the   affidavit  of                            appears)   and    the  jury   having 
found  [a  verdict  for  the  plaintiff  for  $                 damages,  or  as  the 
case  may  6e.] 

2.  This  Court  doth  order  and  adjudge  that  the  plaintiff  do  recover 
(as  in  Form  160.) 

(Conclude  as  in  No.  160.) 

Con.  Rules,  Form  171. 


No.  163. 

Form  of  Judgment  when  action  tried  or  Damages  assessed  in   the 
County  Court. 

In  the  High  Court  of  Justice. 
(Name  of  Judge.) 

J.  C.  C.,  of  York. 

[Title,  Date,  etc.,  as  in  No.  160.] 

This  action  having  come  on  for  [trial  or  the  assessment  of 
damages]  at  the  sittings  of  the  County  Court  of  the  County  of  York, 
holden  on  the  day  of  in  presence  of  counsel  for  the 

plaintiff  and  defendant  (or  if  so,  no  one  appearing  for  defendant 
although  duly  notified)  and  upon  hearing  read  the  pleadings,  and 
upon  hearing  the  evidence  adduced,  and  what  was  alleged  by  counsel 
aforesaid  and  the  [said  Court  or  a  jury  of  the  said  County  (as  the- 
case  may  be)]  having  assessed  the  damages  of  the  plaintiff  at  the 
sum  of  $ 

This  Court  doth  order  and  adjudge  that  the  plaintiff  do  recover 
against  the  defendant  sum  of  $  and  his  costs  to 

be  taxed. 

(Conclude  as  in  No.  160.) 
No.  164. 

Judgment  on  Motion  for  Judgment. 
[Title,  Date,  etc.,  as  in  No.  160.] 

1.  Upon  motion  for  judgment  made  this  day  unto  this  Court  by 
counsel  for  the  plaintiff  (or  as  m-ay  be),  and  upon  hearing  read 
and  upon  hearing  counsel  for  the  defendant  (or  as  may  be). 
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2.  [Where  necessary  This  Court  doth  declare,  etc.] 

3.  [And]  this  Court  doth  order  and  adjudge,  etc. 

4.  And  this  Court  doth  further  order  and  adjudge,  etc. 
(Conclude  as  in  No.  160.) 

No.  165. 

Judgment  on  Motion  after  Trial  of  Issue. 

[Title,  Date,  etc.,  as  in  No.  160]. 

1  Upon  motion  made  unto  this  Court  for  judgment  on  behalf  of 
the  ,  in  presence  of  ,  etc.,  as  in  No.  160, 

recitino  as  follows: 

And  the  issues  (or  questions)  of  fact  arising  in  this  action  by  the 
order  dated  the  day  of  ordered  to  be  tried  be- 

fore having  on  the  day  of  been  tried 

before  ,  and  the  having  found 

2.  This  Court  doth  order  and  adjudge  that  the  do  recover 

against  the  the  sum  of  $  and  costs  to  be  taxed. 

(Conclude  as  in  No.  139). 

Con.  Rules,  Form  181. 


PABT  XI. 

WRITS  OF  EXECUTION,  &c. 
No.  166. 

Writ  of  Fieri  Facias.     (Rule  843). 

In  the  High  Court  of  Justice. 

Between  A.  B..  Plaintiff, 

and 
G.  D.  and  others,  Defendants. 

Victoria,  by  the    Grace  of    God,  of    the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith.        • 
To  the  sheriff  of  greeting: 

We  command  you  that  of  the  goods  and  chattels  and  lands  and 
tenements  in  your  bailiwick  [of  C.  D.  or  win-re  the  execution  debtor  is  a 
firm,  substitute  afte-r  "  tenements  "  the  following  "  of  (de-scribing  the 
firm  as  in  the  judgment  or  order)  and  (in  the  case  'mentioned  in  Rule  228) 
of  the  goods  and  chattels  and  lands  and  tenements  of  A.  B.,  a 
partner  in  the  firm  of  ,"]  [where  the  execution  debtor  is 

a  married  woman  insert  here  being  her  separate  property*  and  not  sub- 
ject to  any  restriction  against  anticipation  unless  by  reason  of  section 
20  (a)  of  the  Married  Women's  Property  Act,   such   property  shall  fa  (a)  Now 
liable  to  execution  notwithstanding  such  restriction  where  the  judgment sec'     ' 
is    for   an  ante-nuptial   debt,    it   should   provide   that   the  execution   be 
against    s-eparate   property,    whether   subject   to   any   restriction  against 
anticipation  or  not,  and  the  execution  will  follow  the  judgment  and  pro- 
ceed after*  whether  subject  to  any  restriction  against  anticipation  or 
not]  you  cause  to  be  made  the  sum  of  $          and  also  interest  thereon 
from  the  day  of  [day  of  the  judgment  or  order,  or 
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Form  167.  ^  day  on  which  tlie  money  is  directed,  to  be  paid,  or  day  from  which 

o      M  interest  is   directed   by  the  order  to  run,  as  the,  case  may  be], 

§.  which  said  sum  of  money  and  interest  were  lately  before  the 

o      §    Justices  of  our  High  Court  of  Justice  in  a  certain  action  [or 

£     ^   certain  actions,  as  the  case  may  be]  wherein  A.  B.  is  plaintiff, 

g      3    and  C.  D.  and  others  are  defendants  [or  in  a  certain  matter 

ET.     3    there  depending  intituled   "  In   the  matter  of  E.  F.,"  as  the 

_8      g;  case  may  be]  by  a  judgment  [or  order  as  the  case  may  be]  of 

-•     o    our  said  Court,  bearing  date  the  day  of  adjudged 

[or  ordered,  o*  the  case  may  be]  to  be  paid  by  the  said  O.  D.  to 

A.  B.,  and  also  the  further  sum  of  $  for  the  taxed  costs 

Q  of  the  said  A.  B.,  mentioned  in  the  said  judgment   [or  order 

g  as    the   case  may   be],    together   with    interest    thereon    from 

the  day  of  (the  date  of  the  certificate  of 

^      2.    taxation.     The  writ  must  be  so  moulded  as  to  follow  the  s-ubstance 

8.     o    of  the  judgment  or  order)  and  that  you  have  before  our  Justices 

"    aforesaid,  at  Toronto,  so  much  of  that  money  as  you  shall 

"s    have   made   from    the    said    goods    and   chattels    immediately 

er    after  the  execution  hereof,  and  so  much  thereof  as  you  shall 

have  made  from  said  lands  and  tenements  immediately  after 

the  expiration  of  twelve  months  from  the  day  of  your  receipt 

hereof,  to  be  paid  to  the  said  A.  B.  in  pursuance  of  the  said 

judgment  [or  order  as  the  case  may  be].     And  in  what  manner 

you  shall  have  executed  this  our   writ   make  appear  to  our 

Justices  aforesaid  at  Toronto  immediately  after  the  execution 

g.    thereof.     And  have  there  then  this  writ. 

tr  Witness,  the  Honourable  ,  President  of  our  said 

*  Court,  this           day  of  18     ,  and  in  the             year  of 

53  our  reign 

<§.  Con.  Rules,  Form  188. 

Indorsem-ents. 

The  is  entitled  to  receive  for  this  and  other  writs  and 

every  renewal  of  the  same,  the  following  sums,  which  include 
placing  the  same  in  the  sheriff's  hands,  and  all  attendances,  indorse- 
ments, letters,  etc.,  viz.: 

For  this  writ,  $6.  (Signature  of  Officer.) 

For  1st  renewal, 
For  2nd  renewal, 
Etc.,  etc.,  (as  may  be  necessary). 

Levy  $  and  $  for  costs  of  execution,  etc.,  and  also 

interest  on  $  at  six  per  centum  per  annum  from  the  day 

of  18    ,  until  payment;  besides  sheriff's  poundage,  officer's 

fees,  costs  of  levying,  and  all  other  legal  incidental  expenses. 

This  writ  was  issued  by 
of 

agent  for 
of 
solicitor  for  the  Con.  Rules,  Form  189. 

No.  167. 

Fieri  Facias  against  a  Married  Woman  and  another. 

[Title,  etc.,  a«  in  No.  166.] 
We  command  you  that  of  the  goods  and  chattels  and  lands  at 
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tenements   in   your  bailiwick  of  C.  D.,   and  also  of  the  goods  and  Form  168. 
chattels  and  lands  and  tenements  in  your  bailiwick  of  E.  F.,  being 
her  separate  property,   and   not  subject  to  any    restriction    against 
anticipation,  unless  by  reason  of  section  '/o  ,uj  ui  'I'/us  Marnta  h  umeit'x  M  Novf 
Property  Act,  such  property  shall  be  liable  to  execution  notwithstand-  gec-  n- 
ing  such  restriction,  etc.,  etc.    fas  in  the  preceding  form]. 
(Place  >of  issue  in  margin.     Indorsements  as  in  Form,  166.) 


Fi.  Fa.  against  an  Executor  or  Administrator  on  a  judgment  de  bonis 
testatoris  et  si  non  de  bonis  propriis  as  to  the  costs. 


No.  168. 

linst  an  E 
'Statoris  ei 

[Title,  etc..  as  in  No.  166.] 
Victoria,  etc. 

To  the  sheriff  of  ,  greeting: 

We  command  you  that  of  the  goods  and  chattels  and  lands 
ff  and  tenements  in  your  bailiwick,  which  were  of  C.  D.,  de- 
g  ceased,  at  the  time  of  his  death  in  the  hands  of  E.  F., 
^  executor  of  the  last  will  and  testament  [or  administrator  of 
H*  the  estate  and  effects]  of  the  said  C.  D.,  to  be  administered, 
o  you  cause  to  be  made  the  sum  of  $  and  also  interest  at 

g.    sj_     the  rate  of  six  per  centum  per  annum,  from  the  day 

CD    j?     of  189    ,  which  said  sum  of  money  and  interest 

were  lately  before  the  Justices  in  our  High  Court  of  Justice, 
in  a  certain  action  wherein  A.  B.  is  plaintiff,  and  E.  F.,  as  such 
executor  (or  administrator)  as  aforesaid,  is  defendant,  by  a 
judgment  of  our  said  Court,  bearing  date  the  day 

of  189    ,  adjudged  to  be  paid  by  the  said  E.  F., 

*•    2,     as  executor  (or  administrator)  as  aforesaid  of  the  said  G.  D. 
g5     And  further,   that  of  the  goods  and  chattels  and   lands  and 
®      tenements  in  your  bailiwick  which  were  of  C.  D.,  deceased,  at 
o    *•"     the  time  of  his  death  in  the  hands  of  E.  F.  as  executor  (or 
t?     administrator)   as   aforesaid   to   be   administered,   if  the  said 
E.  F.  has  so  much  in  his  hands  to  be  administered  you  further 
cause  to  be  made  the  sum  of  for  the  taxed  costs  of  the 

said  A.  B.,  mentioned  in  the  said  judgment,  together  with  in- 
terest thereon  at  the  rate  of  six  per  centum  per  annum  from 
the  day  of  189  ,  and  that  if  he  has 

o  not  so  much,  then  that  you  cause  to  be  made  of  the  proper 
^  goods  and  chattels  and  lands  and  tenements  in  your  bailiwick 
gf  of  the  said  E.  F.,  the  said  sum  of  ,  together  with 

y  interest  thereon  as  aforesaid,  and  that  you  have  before  us 
ja-  in  our  said  Court  so  much  of  that  money  and  interest  as  you 
shall  have  made  from  said  goods  and  chattels,  immediately 
£p  after  the  execution  hereof,  and  so  much  thereof  as  you  shall 
c  have  made  from  said  lands  and  tenements  immediately  after 
•^  the  expiration  of  twelve  months  from  the  day  of  your  receipt 
|-|»  hereof  to  be  paid  to  the  said  in  pursuance  of  the 

^  said  judgment.  And  in  what  manner  you  shall  have  executed 
?,.  this  our  writ  make  appear  to  us  in  our  said  Court  immediately 

«'     after  the  execution  hereof.     And  have  there  then  this  writ. 

<t> 

g-        Witness  the  Honourable  ,  President  of  our  said 

Court,  at  Toronto,  this          day  of  189  ,  and  in  the 

year  of  our  reign. 
(Indorsements  as  in  Form  166.) 
J.A.— 91 
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Porma        No.  16». 

169  170 

Fieri  Facias  on  a  Judgment  or  Ordier  for  Costa, 

[Title,  etc.,  o&  in  No.  166.] 
Victoria,  etc. 

To  the  sheriff  of  ,  greeting: 

We  command  you  that  of  the  goods  and  chattels  and  lands  and 
tenements  of  in  your  bailiwick  you  cause  to  be  made  the 

sum  of  for  certain  costs  which  by   [a  judgment  or  an 

order]  of  our  High  Court  of  Justice  dated  the  day  of  , 

18    ,  were  [adjudged  or  ordered]  to  be  paid  by  the  said  to 

and  which  have  been  taxed  and  allowed  at  the  said  sum,  and  interest 
on  the  said  sum  at  the  rate  of  six  per  centum  per  annum  from 
the  day  of  18  ,  [the  date  of  the  certificate  of  taxation] 

and  that  you  have  before  the  Justices  of  our  High  Court  at  Toronto 
so  much  of  the  said  sum  and  interest  as  you  shall  have  made  from 
the  said  goods  and  chattels,  immediately  after  the  execution  hereof, 
and  so  much  thereof  as  you  shall  have  made  from  the  said  lands  and 
tenements  immediately  after  the  expiration  of  twelve  months  from 
the  day  of  your  receipt  hereof,  to  be  rendered  to  the  said 
And  in  what  manner  you  shall  have  executed  this  our  writ  make 
appear  to  us  immediately  after  the  execution  hereof.  And  have 
there  then  this  writ. 

Witness,  etc.,  the  day  of  18    . 

(Place  of  Issue  in  margin,  and  indorsements  as  in  Form  166). 


No.  17O. 

Fieri  Facias  against  o>  Garnishee.     (Rules  914,  etc.) 

Between  Plaintiff, 

and 

Garnishoe. 

Victoria*  etc. 

To  the  sheriff  of  ,  greeting  : 

We  command  you  that  of  the  goods  and  chattels  and  lands  and 
tenements  of  in  your  bailiwick  you  cause  to  be  made  the 

sum  of  and  also  interest  thereon  from  the  day  ot*  , 

A.D.  18  ,  which  said  money  and  interest  were  lately  attached  in 
the  hands  of  the  said  (gamishee)  by  an  order  of  the  bearing 

date  the  day  of  ,  A.D.  18    ,  to  satisfy  a  certain  judg- 

ment (or  order)  which  (judgment  creditor)  lately  in  our  High  Court  of 
Justice  recovered  (or  obtained)  against  the  said  (judgment  deotor)  as 
appears  of  record,  and  that  you  have  before  the  Justices  of  our  said 
Court  at  Toronto  so  much  of  that  money  and  interest  as  you  shall 
have  made  from  said  goods  and  chattels  immediately  after  the  execu- 
tion hereof,  and  so  much  as  you  shall  have  made  from  said  lands 
and  tenements,  immediately  after  the  expiration  of  twelve  months 
from  the  day  of  your  receipt  hereof,  to  be  paid  to  the  said  (jvdijmriit 
creditor)  in  pursuance  of  the  said  .  And  in  what  manner 
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you   shall    have  executed   this   our   writ  make    appear   to  our  said  Forms 
Justices  at  Toronto  immediately   after  the  execution  hereof.     And  171, 172 
have  there  then  this  writ. 

Witness,  etc. 

(Place  of  Issue  in  the  margin,  and  indorsements'  as  in  Form  166.) 


No.  171. 

Writ  of  Venditioni  Exponas  after  a  certificate  or  return  of  goods  or  lands 
on  hand  to  full  amount  unsold  for  leant  of  buyers.  (Rules  845 
and  882.) 


[Title,  etc.,  as  in  No.  166.] 


Victoria,  etc. 


To  the  sheriff  of 


,  greeting: 


Whereas  by  our  writ  we  lately  commanded  you  that  of  the  goods 
and  chattels  and  lands  and  tenements  in  your  bailiwick  of  C.  D. 
[here  recite  the  fieri  facias  as  in  Form  166].  And  on  the  day 

of  you  [certified  or  returned]  to  our  Justices  of  our  High 

Court  of  Justice  aforesaid,  that  by  virtue  of  the  said  writ  to  you 
directed  you  had  taken  goods  and  chattels  [or  lands  and  tenements] 
of  the  said  C.  D.  to  the  value  of  the  money  and  interest  aforesaid, 
which  said  goods  and  chattels  [or  lands  and  tenements]  remained  in 
your  hands  unsold  for  want  of  buyers,  and  that  therefore  you  could 
not  have  that  money  before  our  Justices  aforesaid,  as  you  were 
thereby  commanded.  Therefore,  we  being  desirous  that  the  said 
A.  B.  should  be  satisfied  his  money  and  interest  aforesaid,  command 
you  that  you  expose  to  sale  and  sell,  or  cause  to  be  sold,  the  goods 
and  chattels  [or  lands  and  tenements]  of  the  said  C.  D.,  so  by  you 
taken  as  aforesaid,  and  every  part  thereof,  for  the  best  price  that  can 
be  gotten  for  the  same,  and  have  the  money  arising  from  such  sale 
before  our  Justices  aforesaid,  at  Toronto,  immediately  after  the 
execution  hereof,  to  be  paid  to  the  said  A.  B.  And  have  there  then 
this  writ. 


Witness,  etc.,  ,  the 

in  the  year  of  our  reign. 


day  of 


18    ,  and 


Con.  Rules,  Form  190. 


(Place  of  Issue  in  margin,  and  indorsements  as  in  Form  166). 


No.  172. 

Ven.  Ex.  for  Part,  and  Fi.  Fa.  Residue.    (Rules  845  and  883). 

[Title,  etc.,  as  in  No.  166.] 
Victoria,    etc. 

To  the  sheriff  of  ,  greeting: 

Whereas,  by  our  writ  we  lately  commanded  you  that  of  the 
goods  and  chattels  and  lands  and  tenements  of  in 

your  bailiwick  you  should  cause  to  be  made  the  sum  of  , 
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Form  172.  and  also  the  interest  thereon,  from  the  day  of  A.D. 

189  ,  which  said  sum  of  money  and  interest  lately  before  the 
Justices  of  our  High  Court  of  Justice,  in  a  certain  action, 
wherein  plaintiff,  and  defendant,  by  a 

judgment  of  our  said  Court,  bearing  date  the  day 

of  ,  A.D.  189  ,  were  adjudged  to  be  paid  by  the 

said  to  the  said  and  also  for 

taxed  costs  in  the  said  judgment  mentioned  together  with 
interest  thereon,  from  the  said  day  of  A.D. 

189    ,  and  that  you  should  make  to  appear  before  our  Justices- 
aforesaid,  at  Toronto,  immediately  after  the  execution  thereof 
in  what  manner  you  had  executed  our  said  writ;  and  you  at  a 
day  now  past  certified  [or  returned]   to  us  in  our  High  Court 
I-H     of  Justice,  that  by  virtue  of  the  said   writ  you  have  taken 
I       [goods  and  chattels  or  lands  and  tenements]  of  the  said 
o      to  the  value  of  ,  parcel  of  the  said  several  sums  of 

,_  money  and  interest  therein  mentioned,  which  [goods  and 
o  chattels  or  lands  and  tenements]  remained  in  your  hands  for 
3  want  of  buyers,  and  that  tiieretore  you  could  not  have  that 
t?  money  before  our  Justices  aforesaid,  as  you  were  thereby 
commanded,  and  that  the  said  had  not  any  other 

^  or  more  [goods  and  chattels  or  lands  and  tenements]  in  your 

§f  bailiwick  whereof  you  could  cause  to  be  made  the  residue  of 

the  moneys  and  interest  aforesaid,  or  any  part  thereof;  there- 
0       fore  we,  being  desirous  that  the  said  should  be  satisfied 

03  the  said  sums  of  money  and  interest,  command  you  that  you 
§  expose  to  sale,  and  sell,  or  cause  to  be  sold,  the  said  [goods 
o^  and  chattels  or  lands  and  tenements]  of  the  said  so 

O    g;      by  you  taken  as  aforesaid,  for  the  best  price  that  can  be  got 
§    CD       for  the  same,  and  have  the  said  sum  of  parcel  of  the 

§.  moneys  and  interest  aforesaid  arising  from  such  sale,  and  any 

further    or    other    moneys    before    our     Justices     aforesaid, 
immediately  after  the  execution  hereof,  to  be  rendered  unto 
0       the  said 

If  the  writ  and  not  merely  a  certificate  has  ~been  returned  a  fi.  fa. 
CD      residue  may  ~be  added  to  the  writ  of  ven.  ex.  as  follows: 

[And  we  also  command  you,  that  of  the  goods  and  chattels 
"»•      and  lands  and  tenements  of  the  said  in  your  bailiwick, 

O      you  cause  to  be  made  the  sum  of  residue  of  the  moneys 

§  and  interest  aforesaid;  and  have  before  our  Justices  aforesaid 
3-  so  much  of  such  residue  as  you  shall  have  made  from  said 
8,  goods  and  chattels  immediately  after  the  execution  hereof, 
CH  and  so  much  thereof  as  you  shall  have  made  from  said  lands 
§  and  tenements  immediately  after  the  expiration  of  twelve 
g-  months  from  the  day  of  your  receipt  hereof,  to  be  rendered 
-ffl  to  the  said  for  the  residue  of  the  moneys  aforesaid/l 

5'         And  in  what  manner  you  shall  have  executed  this  our  writ 

make  appear  to  our  Justices  aforesaid  at  Toronto,  immediate^ 

after  the  execution  hereof,  and  have  there  then  this  writ. 
Witness,  the  Honourable  President  of  our  said  Com 

the  day  of  A.D.  189    ,  in  the 

of  our  reign. 

(Indorsements  as  in  Form  160.) 
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No.  173.  Forms 

Fi.    Fa.   Residua.  1?3>  174- 

[Title,  etc.,  as  in  No.  166.] 
Victoria,    etc. 
To  the  sheriff  of  ,  greeting: 

Whereas,  by  our  writ  we  lately  commanded  you  that  of  the 
goods  and  chattels  and   lands  and   tenements  of  in 

your  bailiwick  you  should  cause  to  be  made  the  sum  of 
eg      together  with  interest  thereon  from  the  day  of  A.D. 

o    g      189  ;  and  also  the  further  sum  of  for  the  taxed  costs  of 

&     the  said  together  with  interest  thereon  from  the 

g*     day   of  A.D.    189     ;   which   said   several   sums   of 

g  money  and  interest  were  lately  in  our  High  Court  of  Justice, 
c*  before  the  Justices  of  our  said  Court  at  Toronto,  by  a  judg- 
of  ment  of  our  said  Court,  bearing  date  the  day  of 

A.D.  189    ,  adjudged  to  be  paid  by  the  said  to  the 

said  ,  as  appears  of  record,   and   that  you  should 

have  that  money  before  our  Justices  aforesaid  at  Toronto 
0  immediately  after  the  execution  thereof  to  be  rendered  to 
05  the  said  .  And  you  returned  to  our  Justices  aforesaid, 

g  that  by  virtue  of  the  said  writ  to  you  directed,  you  had 
o^  caused  to  be  made  of  the  goods  and  chattels  and  lands  and 
<^  tenements  of  the  said  in  your  bailiwick  the  sum 

<f     °f  parcel  of  the  moneys  aforesaid,  which  money  you 

had  ready,  as  by  the  said  writ  you  were  commanded,  and  that 
the  said  had  not  any  other  or  more  goods  and  chattels 

and  lands  and  tenements  in  your  bailiwick,  whereof  you  could 
cause  to  be  made  the  residue  of  the  moneys  aforesaid.  There- 
3  fore,  we  command  you,  that  you  cause  to  be  made  of  the 
goods  and  chattels  and  lands  and  tenements  of  the  said  in 
your  bailiwick  the  sum  of  residue  of  the  moneys 

aforesaid,  and  have  before  our  Justices  aforesaid  at  Toronto, 
«*.     so  much  of  that  money  and  interest  as  you  shall  have  made 
£f     from  said  goods  and  chattels  immediately  after  the  execution 
hereof,  and  so  much  as  you  shall  have  made  from  said  lands 
and    tenements   immediately   after   the   expiration   of   twelve 
months  from  the  day  of  your  receipt  hereof,  to  be  rendered 
to  the  said  for  the  residue  of  moneys  aforesaid. 

^  And  in  what  manner  you  shall  have  executed  this  our  writ 
g  make  appear  to  our  Justices  aforesaid  at  Toronto  immediately 
=»-  after  the  execution  hereof,  and  have  there  then  this  writ. 

Witness,  the  Honourable  President  of  our  said  Court 

at  Toronto,  the  day  of  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  ninety  and  in  the 

year  of  our  reign. 
{Indorsements  as  in  Form  166.) 


No.  174. 

Writ  of  Possession.     (Rule  846.) 

[Title,  etc.,  as  in  No.  166.] 

Victoria,  etc.,  to  the  sheriff  of  ,  greeting: 

Whereas  lately  by  a  judgment  in  our  High  Court  of  Justice  [A.  B. 
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Forms        recovered]  or  [E.  F.  was  ordered  to  deliver  to  A.  B.]  possession  of  all 
17C  176      and  singular  that  with  the  appurtenances  in  your  bailiwick: 

Therefore,  we  command  you  that  you  enter  the  same,  and  without 
delay  cause  the  said  A.  B.  to  have  possession  of  the  said  land  and 
premises  with  the  appurtenances,  and  that  you  defend  and  keep  him 
and  his  assigns  in  peaceable  and  quiet  possession  when  and  as  often 
as  any  interruption  may  or  shall,  from  time  to  time,  be  given  or 
offered  to  him  or  them  or  any  of  them.  Witness,  etc. 

[Where  money  or  cost»  are  also  recoverable  by  the  judgment,  a  writ  of 
fieri  facias  may  be  combined  with  the  writ  of  possession.] 

(Place  of  issue  in  the  margin,  as  in  Form  166). 
(Indorsement.    This  writ  was  issued,  etc.,  as  in  Form  166). 

Con.  Rules,  Form  191. 


No.  175. 

Writ  of  De-livery.    (Rule  852.) 

[Title,  etc.,  as  in  No.  166.] 
Victoria,  etc.,  to  the  sheriff  of  ,  greeting: 

We  command  you,  that  without  delay  you  cause  the  following 
chattels,  that  is  to  say  [here  enumerate  the  chattels  recovered  by  the 
judgment  for  the  return  of  which  execution  ha#  been  ordered  to  issue],  to 
be  returned  to  A.  B.  which  the  said  A.  B.  lately  in  our  High  Court  of 
Justice  recovered  against  O.  D.  [or  C.  D.  was  ordered  to  deliver  to  the 
said  A.  B.]  by  a  judgment  (or  order)  in  an  action  in  our  said  Court 
bearing  date  the  day  of  ,  A.D.  18  .*  And  we  further 

command  you,  that  if  the  said  chattels  cannot  be  found  in  your 
bailiwick,  you  distrain  the  said  C.  D.  by  all  his  lands  and  chattels  in 
your  bailiwick,  so  that  neither  the  said  C".  D.  nor  any  one  for  him  do 
lay  hands  on  the  same  until  the  said  C.  D.  render  to  the  said  A.  B. 
the  said  chattels;  and  in  what  manner  you  shall  have  executed  this 
our  writ  make  appear  to  the  Justices  of  our  said  Court  at  Toronto, 
immediately  after  the  execution  hereof,  and  have  you  there  then  this 
writ.  Witness,  etc. 

(Place  of  issue  in  margin,  and  indorsement  as  in  Form  174). 

Con.  Rules.  Form  192. 


No.  176. 

The  Like,  but  instead  of  a  Distress  until  the  Chattels  are  returned,  com- 
manding the  Sheriff  to  levy  on  the  Defendant's  goods  the  assessed 
Value  of  th0  Chattels. 

[Proceed  as  in  the  preceding  form  to  the*,  and  then  thus:] 

And  we  further  command  you  that  if  the  said  chattels  cannot  be 
found  in  your  bailiwick,  then  of  the  goods  and  chattels  and  lands  and 
tenements  of  the  said  C.  D.  in  your  bailiwick  you  cause  to  be  made 
the  sum  of  (the  assessed  valve  of  the  chattels)  and  interest 

thereon  from  the  day  of  189    ,   which  by  the  said 

[judgment  or  order]  of  the  said  Court  were  to  be  paid  by  the  said 
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C.  D.  to  the  said  A.  B.  for  the  value  of  the  said  goods  and  chattels  Forms 
in  such  case.     Where  damages  and"  costs  a<re  awarded,  add,  And  we  also  177, 178. 
command  you  that  of  the  goods  and  chattels  and  lands   and  tene- 
ments of  the  said  C.  D.  in  your  bailiwick,  you  cause  to  be  made  the 
sum  of  ,  which  by  the  said  judgment  [or  order]  were  directed 

to  be  paid  by  the  said  C.  D.  to  the  said  A.  B.  for  the  damages  and 
costs  (or  as  the  case  may  be)  together  with  interest  upon  the  said  sum 
at  the  rate  of  six  per  centum  per  annum  from  the  day  of 

189  ,  and  that  you  have  before  the  Justices  of  our  said  Court  at 
Toronto  so  much  of  the  said  sums  and  interest  as  you  shall  have 
made  from  the  said  goods  and  chattels  immediately  after  the  execu- 
tion hereof,  and  so  much  thereof  as  you  shall  have  made  from  the 
said  lands  and  tenements  immediately  after  the  expiration  of  twelve 
months  from  the  day  of  your  receipt  hereof,  to  be  paid  to  the  said 
A.  B.  and  in  what  manner  you  shall  have  executed  this  our  writ  make 
appear  to  the  Justices  of  our  said  High  Court  of  Justice  at  Toronto, 
immediately  after  the  execution  hereof,  and  have  you  there  then  this 
writ.  Witness,  etc. 

(Place  of  -issue  in  the  margin,  and  Indorsement  as  in  Form  174). 

Con.  Rules.  Form  193. 


No.  177. 

Writ  of  Attachment.     (Rule  853.) 

Victoria,   etc.,  to  the  sheriff  of  ,  greeting: 

[Title,  etc.,  as  in  No.  166.1 

We  command  you  to  attach  C.  D.,  notwithstanding  any  right  of 
place  he  is  in,  so  as  to  have  him  before  our  Justices  in  our  High 
Court  of  Justice  at  Toronto  immediately  after  the  receipt  hereof, 
then  and  there  to  answer  to  us,  as  well  touching  a  contempt  which 
he  it  is  alleged  hath  committed  against  us,  as  also  such  other  matters 
as  shall  be  then  and  there  laid  to  his  charge,  and  further  to  perform 
and  abide  such  order  as  our  said  Court  shall  make  in  this  behalf, 
and  hereof  fail  not,  by'  reason  of  any  liberty,  and  bring  this  writ 
with  you.  Witness,  etc. 

(Indorsement.    This  writ  was  issued,  etc.,  as  in  Form  174). 

Con.  Rules,  Form  194. 


No.  178. 

Writ  of  Capias  ad  Satisfaciendum  on  a  Judgment  for  Plaintiff  (where 
defendant  has  not  previously  been  arrested.) 

[Title,  etc.,  as  in  No.  166.] 
Victoria,  etc..  to  the  sheriff  of  .  greeting: 

Whereas  (insert  if  necessary  any  recitals  which  under  the  order  may 
"be  proper). 

We  command  you  that  you  take  C.  D.  if  he  shall  be  found  in  your 
bailiwick,  and  him  safely  keep  so  that  you  may  have  his  body  before 
our  Justices  of  our  High  Court  of  Justice  at  Toronto,  immediately 


1448  APPENDIX. 

Forms        after  the  execution  hereof,  to  satisfy  the  sum  of  ,*(the  amount 

79, 180.     to  be  recovered  by  the  judgment)  which  lately  in  our  High  Court  of 
Justice  by  a  judgment  bearing  date  the  day  of  ,  A.D. 

18  ,  were  adjudged  [or  ordered]  to  be  recovered  [or  paid]  by  the 
said  A.  B.  against  [or  by]  the  said  C.  D.  for  damages  [tchere  costs 
also  payable  add,  together  with  the  further  sum  of  $  for  the 

taxed  costs  of  the  said  A.  B.  as  mentioned  in  said  judgment].  And 
have  you  then  there  this  writ.  Witness,  etc.,  (as  in  usual  form). 

[In  the  margin.'] 

This  writ  of  capias*  ad  satisfaciendum  is  issued  from  the  office,  etc., 
etc.,  pursuant  to  special  order  of 

Dated  the  day  of  A.D. 

O.   H. 

Clerk  of  C.  &  P.  Clerk  of  R.  &  W. 
Local  Registrar  or  other  proper  officer. 

N.B. — This  writ  is  to  be  in  force  for  two  months  from  the  date 
hereof   and   no   longer. 
Indorsement.     This  writ  was  issued,  etc.,  as  (in  Form  174.) 

Con.  Rules,  Form  195. 


No.  179. 

The  like  Writ  of  Capias  ad  Satisfaciendum  on  an  order  for  Payment 
of  Money.     (Rule  1051.) 

[Title,  etc.,  as  in  No.  166.] 

Victoria,  etc.  (same  as  m  Farm  No.  178,  to  the*)  which  lately  in  oui 
High  Court  of  Justice  by  an  order  of  our  said  Court  (or  by  an  order 
of  the  Honourable  ,  one  of  the  Justices  of  our  said  High 

Court  of  Justice  or  as  may  be)  dated  the  day  of  18    ,  was 

ordered  to  be  paid  by  the  said  C.  D.  to  A.  B.     And  have  you  then 
there  this  writ.    Witness,  etc. 

(Place  of  issue  m  margin,  N.  B.  and  Indorsement  as  in  Form  178.) 

Con.  Rules,  Form  196. 


No.  ISO. 

The  Uke  Writ  of  Capias  ad  Satisfaciendum  on  an  order  for  Pay- 
ment of  Money  and  Costs.     (Rule  1051.) 

[Title,  etc.,  as  in  No.  166.] 

Victoria,  etc.,  (same  as  No.  179  down  to  the  words  '  was  ordered  ') 
to  be  paid  by  the  said  C.  D.  to  the  said  A.  B.,  together  with  certain 
costs  in  the  said  order  mentioned,  which  said  costs  have  been  taxed 
and  allowed  by  our  said  Court  at  ,  (the  amount  of  the 

allocatur  or  allocators,  if  more  than  one)  and  further  to  satisfy  the 
said  A.  B.  the  said  last  mentioned  sum.  And  have  you  then  there 
this  writ.  Witness,  etc. 

(Place  of  issue  in  margin,  N.  B.  and  Indorsement  as  in  Form  178.) 

Con.  Rules,  Form  197. 
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No.  181.  Forms 

181    182 
Writ  of  Capias  ad   Satisfaciendum  on  a  Judgment  for  Plaintiff  (ichere 

Defendant  has   been  previously  arrested  and  has  given   security)    to 
flx  the  Liability  of  Sureties.     (Rule  1052.) 

[Title,  etc.,  as  in  No.  166.] 
Victoria,  etc.,  to  the  sheriff  of,  etc 

We  command  you  that  you  take  C.  D.  if  he  shall  be  found  in  your 
bailiwick,  and  him  safely  keep  so  that  you  may  have  his  body  before 
our  Justices  of  our  High  Court  of  Justice  at  Toronto  within 
days  after  the  day  of  your  receipt  hereof  to  satisfy,  etc.   [f allotting 
form  178.] 

(In  the  margin.) 

This  writ  of   capias    ad  satin  faciendum  is  issued  from  the  office 

of.  etc. 

(Indorsement  as  in  Form  178.) 


No.  182. 

Writ  of  Sequestration. 
[Title,  etc.,  as  in  No.  166.] 
Victoria,  etc.,  to  the  sheriff  of  ,  greeting. : 

Whereas  lately  in  our  High  Court  of  Justice  in  a  certain  action 
there  depending,  wherein  A.  B.  [is]  plaintiff  and  C.  D.  is  \or  and 
others  are]  defendants  [or,  in  a  certain  matter  there  depending  in- 
tituled "  In  the  matter  of  E.  P.,  as  the  case  may  be\  by  a  judgment 
[or  order,  as  the  case  may  be]  of  our  said  Court  made  in  the  said 
action  [or  matter],  and  bearing  date  the  day  of  18  ,  it 

was  ordered  that  the  said  C.  D.  should  [pay  into  Court  to  the  credit 
of  the  said  action  the  sum  of  ;  or  as  the  case  may  be"].  Know 

ye,  therefore,  that  we  have  given,  and  by  these  presents  do  give  to 
you  full  power  and  authority  to  enter  upon  all  the  lands,  tenements, 
and  real  estate  whatsoever  of  the  said  C.  D.,  and  to  collect,  receive 
and  sequester  in  your  hands,  not  only  all  the  rents  and  profits  of 
his  said  lands,  tenements  and  real  estate  but  also  all  his  goods, 
chattels,  and  personal  estates  whatsoever;  and  therefore  we  com- 
mand you,  that  you  do  at  certain  proper  and  convenient  days  and 
hours,  go  to  and  enter  upon  all  the  lands,  tenements  and  real  estates 
of  the  said  C.  D.,  and  that  you  do  collect,  take  and  get  into  your 
hands  not  only  the  rents  and  profits  of  his  said  real  estate,  but  also  all 
his  goods,  chattels,  and  personal  estate,  and  detain  and  keep  the  same 
under  sequestration  in  your  hands  until  the  said  C.  D.  shall  [pay  into 
Court,  to  the  credit  of  the  said  action,  the  sum  of  $  or,  as  the 

case  may  be,~\  and  clear  his  contempt,  and  our  said  Court  make  other 
order  to  the  contrary.  Witness,  etc. 

(Place  of  issue  in  the  margin,  and  Indorsement  as  in  Form  174). 

Con.  Rules,  Form  199. 
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Forms         No.  183. 
183   134 

Writ  of  Assignment  of  Dower.  (Rule  850.) 

[Title,  etc.,  as  in  No.  185.] 
Victoria,  etc.,  to  the  sheriff  of,  etc. 

Whereas   it   has   been   made  to  appear  to  us  in  an  action   in   our 
High  Court  of  Justice  that  C.  D.  is  the  owner  of  (describe  the  lands) 
out  of  which  dower  is  claimed  by  A.  B.,  and  it  has  been  adjudged  by 
the  judgment  of  our  said  Court  in  said  action  bearing  date  the 
day  of  A.D.  18    ,  that  the  said  A.  B.  is  entitled  to  her  proper 

dower  out  of  the  said  lands  [and  also  to  recover  from  the  said  C.  D. 
the  sum  of  for  damages  for  the  detention  of  her  dower.] 

We  therefore  command  you  that  without  delay  you  do  deliver  tc 
the  said  A.  B.  seisin  of  her  third  part  of  the  said  lands  with  the 
appurtenances.  To  hold  to  her  in  severally  by  metes  and  bounds 
and  that  you  do  proceed  in  the  execution  in  that  respect  of  this 
our  writ  according  to  the  provisions  of  "  The  Dower  Procedure  Act." 

[A  fl.  fa.  for  recovery  of  the  damages  and  costs,  if  any  awarded  by  the 
judgment,  may  be  combined  with  this  writ.] 

(Place  of  issue  in  the  margin,  and  Indorsement  as  in  Form  174.) 


No.  184. 

Writ  of  Assignment  of  Dower  under  Rule  959  where  the  right  of  Dowet 
is  acquiesced  in  by  the  owner  of  the  estate. 

(Rules  851.  959.) 
ONTARIO. 

County  of  Victoria  by  the  Grace  of  God,  etc. 

To  the  Sheriff  of  the  County  of 

Greeting: 

Whereas,  A.  B.,  widow,  who  was  the  wife  of  C.  D.,  deceased, 
demands  against  E.  F.,  the  third  part  of  (here  describe  the  estate  in 
which  dower  is  claimed  a#  in  other  writs  of  assignment  of  aotcer)  as  the 
dower  of  the  said  A.  h.  of  the  endowment  of  the  said  C.  D.,  hereto- 
fore her  husband.  And  whereas  it  has  been  made  to  appear  to  us 
in  our  High  Court  of  Justice  that  the  said  E.  F.  is  the  owner  of  the 
said  real  estate  out  of  which  said  dower  is  claimed,  and  that  he 
acquiesces  in  the  said  claim  and  is  willing  to  assign  to  the  said  A. 
B.  her  proper  dower,  but  that  the  said  A.  B.  and  E.  F.  are  not  agreed 
as  to  the  admeasurement  thereof.  We  therefore  command  you  that, 
without  delay,  you  do  deliver  the  said  A.  B.  seisin  of  her  third  part 
of  the  said  with  the 

appurtenances:  To  hold  to  her  in  severalty  by  metes  and  bounds: 
And  that  you  do  proceed  in  the  execution  of  this  our  Writ,  accord- 
ing to  the  provisions  of  "  The  Dower  Procedure  Act." 

Witness,  etc. 

i  \\'licn  the  Plaintiff  has  married  again^  since  the  death  of  her  late 
liiintunnl,  under  whom  she  claims  dower,  her  name  and  description  must 
be  made  such  aft  to  suit  her  circumstances.) 

(Place  of  issue  in  the  margin,  and  Indorsement  as   in  Form  174. "( 

Con.  Rules.  Form  201. 
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No.  185.  Forms 

185,  186. 
Certificate  in  lieu  of  return  of  writ  as  to  goods.     (Rule  883.) 

In  the  High  Court  of  Justice. 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant. 

Writ  of  execution  in  tliis  cause  against  the  goods  and  chattels,  lands 
and  tenements  of  C.  D.,  the  above-named  Defendant  (or 

as  the  case  may  be),  to  me  directed,  dated  the  day 

of  18    ,  issued  from  the  Central  Office  of  the  High 

Court  of  Justice  at  Osgoode  Hall,  Toronto  (or  as  the  case  may  'be). 

I   certify  that   I   have   this   day   indorsed   on  the   above-mentioned 
writ  my  return  thereto  as  to  goods  and  chattels  as  follows: — 

(Here  insert  the  return  as  indorsed.) 
Dated  this  day  of  ,  18    . 

E.  F.. 
Sheriff  of  the  County  of 


PART  XII. 
No.  186. 

PETITIONS  OF  RIGHT. 

Petition.     (Rule  922.) 
In  the  High  Court  of  Justice. 
To  the  Queen's  Most  Excellent  Majesty. 

The  humble  petition  of  A.  B.  (stating  Christian  name  and  surname) 
of  ,  [by  his  solicitor,  E.  F.,  of  ],  sheweth 

that  (stating  with  convenient  certainty  tlie  facts  entitling  the  suppliant  to 
relief) . 

Conclusion. 
Your  suppliant  therefore  humbly  prays  that,  etc. 

The  suppliant  proposes  that  the  trial  of  his  petition  shall  take  place 
at  the  of 

Dated  the  day  of  ,  A.D. 

(Signed)  A.  B. 

or  C.  D.,  Counsel  for  A.   B. 
or  E.  F.,  Solicitor  for  A.  B. 

(Stating   thq  usual  place  of  abode  of  the  suppliant,   and,   if   he  has   a 
solicitor,  the  place  of  business  of  such  solicitor.) 

Con.  Rules,  Form  203. 
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Forms        No.  187. 
187-190 

Indorsement.     (Rule  924.) 

The  suppliant  prays  for  a  plea  or  answer  on  behalf  of  Her  Majesty 
within  twenty-eight  days  after  the  date  hereof,  or  otherwise,  that 
the  petition  may  be  taken  as  confessed. 

Con.  Rules,  Form  204. 

No.  188. 

Notice  to  Appear.     (Rule  925.) 
To  A.  B. 

,  You  are  hereby  required  to  appear  to  the  within  petition 
in  Her  Majesty's  High  Court  of  Justice  within  eight  days,  and  to 
plead  or  answer  thereto  within  fourteen  days  after  the  date  of  ser- 
vice hereof. 

Take  notice,  that  if  you  fail  to  appear  or  plead  or  answer  in  due 
time,  the  said  petition  may,  as  against  you,  be  ordered  to  be  take* 
as  confessed. 

Dated,  etc. 

Con.  Rules,  Form  205. 

No.  189. 

Appearance.    (Rule  926.) 
In  the  High  Court  of  Justice. 

Petition  of  Right. 

A.  B.  suppliant, 

us. 
The   Queen. 

C.  D.  appears  in  person. 
or  E.  F.,  Solicitor  for  C.  D., 
appears  for  him. 

(If  the  appearance  is  in  person*,  the  address  of  the  party  appearing  to  6e 
given.) 

Entered  the  day  of  ,  18    . 

Con.  Rules.  Form  206. 

No.  19O. 

Certificate  of  Judgment  for  Petitioner.     (Rule  935.) 
To  the  Honourable  the  Treasurer  of  Ontario, 

Petition  of  right  of  A.  B.,  in  Her  Majesty's  High  Court  of  Justice 
at  Toronto. 

I  hereby  certify  that  on  the  day  of  A.D.  , 

it  was  by  the  said  Court  adjudged  (or  ordered)  that  the  above-named 
suppliant  was  entitled  to,  etc. 

Judge's  Signature. 
Con.  Rules,  Form  207. 


SETTLED   ESTATES.  1453 

Forms 
191,  192 

PABT   XIII. 

SETTLED  ESTATES. 
No.  191. 

Title  of  Petition  and  other  Proceedings.     (Rule  973.) 
In  the  High  Court  of  Justice, 

In  the  matter  of  estates  settled  by  A.  B.  (or  A.  B.  and  others)  by 

will  dated                 (or  deed  dated  )   consisting  of  certain 

lands  or  messuages  or  tenements  in  the  of                            in 
the  county  of 

And  in  the  matter  of  The  Settled  Estates   Act,  1895  (a). 


No.  192. 

Notice  Pursuant  to  Section  25  of  the  Act.     (Rule  974.) 
(Title  same  as  Petition,  Form  191.) 

Take  notice  that  (name  petitioners  and  their  address,  as  m  a  petition) 
have  filed  in  the  Central  Office  at  Osgoode  Hall,  Toronto,  a  petition 
in  the  above  matters  praying  that  (as  in  petition,  and  describing  the 
lands,  messuages  or  tenements  as  in  the  petition)  and  it  is  intended  to 
apply  to  the  said  Court  for  an  order  in  accordance  with  such  prayer, 
and  you  are  (severally)  hereby  required  to  file  a  notification  in  the 
said  Central  Office  at  Osgoode  Hall,  Toronto,  in  writing,  within  14 
days  after  the  service  hereof,  whether  you  assent  to  or  dissent  from 
such  application,  or  submit  your  rights  or  interests  so  far  as  they 
may  be  affected  by  such  application,  to  be  dealt  with  by  the  Court 
and  a  copy  of  such  notification  is  to  be  delivered  to  the  petitioners' 
solicitors  or  left  for  them  at  the  address  specified  at  the  foot  hereof, 
and  may  be  so  delivered  by  transmitting  the  same  to  them  by  post  at 
such  address. 

If  no  notification  shall  be  so  filed  and  delivered  within  the  time 
above  limited  you  will  be  deemed  to  have  submitted  your  rights  and 
interests  to  be  dealt  with  by  the  Court,  and  the  Court  may  there- 
upon make  such  order  as  it  shall  see  fit  without  further  notice  to 
you. 

In  the  event  of  your  dissenting  from  such  application  and  desiring 
to  be  heard  in  opposition  to  the  application,  you  are  by  your  notifica- 
tion to  require  notice  to  be  given  to  or  left  for  you  or  your  solicitor 
at  a  place  (specifying  it)  within  two  miles  of  the  said  Central  Office 
within  days  of  the  day  on  which  the  petition  is  fixed  for 

hearing. 

You  or  your  solicitor  can.  upon  reasonable  notice  to  the  under- 
named.  A.  B.,  inspect  and  peruse  a  copy  of  the  petition  without  pay- 
ment of  any  fee.  and  you  are  entitled  at  your  own  expense  to  have 
a  copy  of  such  petition  furnished  to  you. 

(a)  Now  "  And  yi  the  matter  of  The  Settled  Estates  Act."  See  R.  S. 
O.  c.  71. 
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Forms 
193, 194. 

See  Imp. 
S.  E.  Act 
Form  12, 
Consol. 
Rule  241 


Where  a  trustee  fa  to  be  served  under  section  29  of  the  Act,  add:  "  This 
notice  is  given  you  in  pursuance  of  the  above  Act,  because  you  are 
seised  or  possessed  of  an  estate  in  trust  for  (name  beneficiary)  whose 
consent  or  concurrence  to  or  in  the  application  is  required  by  the 
Act." 

Dated  day  of 

A.  and  B., 

Petitioners'  Solicitors, 
(address) 

To  (name  person  or  all  persons  to  be  served  pursuant  to  above  section). 

Note — A  copy  of  the  above  notice,  with  a  notification  at  the  foot 
thereof  to  be  tilled  up  by  you,  is  sent  herewith. 


See  Imp. 
S.  E.  Act, 
Form  6. 


No.  193. 

Form  to  accompany  Notice,  pursuant  to  Section  25  of  the  Act.     (Rule  974.) 
(Copy  Notice  as  in  Form  No.  192.) 

In  pursuance  of  a  notice,  of  which  the  above  is  a  copy,  served  on 
me  on  the  day  of  I  hereby  notify  that  I  (hen 

insert  "  assent  to  the  application  "  or  "  dissent  from  the  application  ' 
or  "  submit  my  rights  and  interests  so  far  as  they  may  be  affected 
by  the  application  to  be  dealt  with  by  the  Court.") 

If  you  dissent  and  desire  to  be  heard  in  opposition  thereto,  add,  "  And 
I  desire  to  be  heard  in  opposition  to  the  application  and  require 
notice  to  be  given  to  at  (naming  place  icithin  2  miles  of  the 

Central  Office)  of  the  day  fixed  for  the  hearing  of  the  petition." 
Dated  this  day  of 

(Signature  and  address  of  person  giving  notice.) 
To  Messrs,   (names  of  solicitors'  of  petitioner). 


See  Imp. 
S.  E.  Act, 
Form  13. 


No.  194. 

Form  of  Notice  to  be  Inserted  in  Newspapers  if  Directed  Pursuant  to 
Section  30  of  the  Act.     (Rule  985.) 

(Title  as  in  Petition.) 

By  direction  of  Mr.  Justice  notice  is  hereby  given  that  a 

petition  has  been  filed  in  the  Central  Office  of  the  High  Court  of 
Justice   at   Toronto,   praying   for   a   sale  or  for  powers   to   grant 
mortgage  or  leases  of  the  above-mentioned  hereditaments 
wise  according  to  the  circumstances)  and  the  said  petition  will 
before  the  Court  at  Osgoo<le  Hall,  Toronto,  on  the 

next,  at  the  hour  of  10  o'clock  in  the  forenoon    01 
so  soon  thereafter  as  the  same  can  be  heard,  and  any  person   whet 
interested  in  the  estate  or  not,  may  at  that  time  and  place  be  hoard 
in  opposTtion  to  or  in  support  of  siu-h  application.     The  petition  may 
be  inspected  on  nppli cation  to  Messrs.  A.  and  B.,  o 
solicitors  for  the  petitioners. 
Dated  at  the  day  of 

A.B.. 
Solicitors  for  Petitioners. 
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No.  195.  Formi9B. 

Form  of  Order. 

[Title  same  as  Petition.'] 

Upon  the  humble  petition  of  C.  D.,  presented  unto  the  Court  this  day 
by  (name  of  petitioner  or  petitioners  in  full)  praying  (as  in  the  petition 
set  out,  and  describing  the  lands,  messuages  or  tenements  as  in  the 
petition)  and  it  appearing  to  the  satisfaction  of  the  Court  that  neither 
the  applicant  nor  any  other  party  entitled  has  previously  applied  to 
the  Legislature  of  the  Province  of  Ontario  to  effect  the  same  or  a 
similar  object  to  that  prayed  for  in  the  petition  (or  if  any  such 
application  has  been  made,  show  that  the  same  was  not  rejected'  on  its 
merits  or  reported  a-gainst  by  the  Judge  to  whom  the  Bill  may  have  been 
referred)  and  it  appearing  to  the  satisfaction  of  the  Court  that  the 
said  petitioner  was  duly  qualified  to  apply  by  way  of  petition  for  the 
relief  asked  for,  and  that  the  petitioner  duly  filed  in  the  Central 
Office  at  Osgoode  Hall,  Toronto,  his  said  petition,  and  thereafter 
properly  gave  notice  of  the  filing  of  the  same  to  (here  give  the  names 
in  full  of  all  persons  other  than  the  petitioner,  to  whom  notice  of  the 
application  has  been-  given),  and  require  them  to  notify  in  manner 
directed  by  The  Settled  Estates  Act  their  consent  or  otherwise  to  the 
application,  of  whom  (here  give  the  names  in  full  of  all  person*  served 
with  notice  of  the  application  who  concur  or  consent)  have  concurred  in 
and  consented  to  the  prayer  of  the  said  petition  being  granted,  and  of 
whom  (here  give  the  names  in  full  of  all  persons  served  with  notice  of  the 
application  who  have  neither  filed  nor  served  any  notification  of  consent 
or  dissent)  have  neither  consented  to  nor  dissented  from  the  prayer 
of  the  said  petition  being  granted,  and  of  whom  (here  give  the  names 
in  full  of  all  persons  served  with,  notice  of  the  application  tcho  have 
submitted  their  rights  and  interests  to  be  dealt  with  by  the  Court)  have 
submitted  their  rights  and  interests  to  be  dealt  with  by  the  Court, 
and  of  whom  (here  give  the  names  in  full  of  all  persons  served  with  notice 
of  tJie  application  who  have  appeared  in  opposition  to  the  prayer  of  the 
said  petition  being  granted)  have  appeared  in  opposition  to  the  prayer 
of  the  said  petition  being  granted,  and  of  whom  (here  give  the  names 
in  full  of  all  persons  served1  with  notice  of  the  application  icho  have 
appeared  in  support  of  the  prayer  of  the  said  petition  being  granted) 
have  appeared  in  support  of  the  prayer  of  the  said  petition  being 
granted,  and  of  whom  (here  give  the  names  of  all  trustees  served  with 
the  notice  of  the  application,  and1  the  names  of  the  benefleiaries  on  whose 
behalf  the  trustees  are  served)  are  trustees  representing  (names  of 
beneficiaries)  which  said  trustees  have  been  duly  served  with  notice 
of  this  application,  and  who  consent  to  (or  dissent  from)  the  granting 
of  the  prayer  of  the  said  petition  (as  the  case  may  be),  and  of  whom 
(here  give  the  names  in  full  of  all  persons  served  with  notice  of  the 
application  who  havc\  filed  and  served  any  notice  setting  forth  the  purport 
thereof,  but  who  have  not  appeared  before  the  Court),  and  of  whom  (n&re 
give  the  names  in  full  of  any  infants  or  persons  of  unsound  mind  not  so 
found  for  whom  the  official  guardian  ad  litem  or  any  other  guardian  ad 
litem  appointed  by  the  Court  has  bean  served)  being  infants  (or,  persons 
of  unsound  mind,  as  the  case  may  be),  the  Court  has  approved  of  the 
concurrence  and  consent  by  the  official  guardian  ad  litem  (or,  other 
guardian  ad  litem  appointed  by  the  Court,  as  the  ca,se  may  be),  on 
behalf  of  such  infant  (or,  person  of  unsound  mind,  a#  the  case  may 
be)  to  the  prayer  of  the  said  petition  being  granted;  and  of  whom 
(here  give  the  names  in  full  of  any  lunatics  and  of  their  committees'  ichn 
have  lecn  served  for  the  lunatics  with  the  notice  of  this  application), 
being  a  lunatic  represented  by  E.  F.,  his  committee,  the  Court  has 
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Form  196.  approved  of  the  said  committee  concurring  and  consenting  on  behalf 
of  the  said  lunatic  to  the  prayer  of  the  said  petition  being  granted; 
and  this  Court  having  been  pleased  to  dispense  with  service  of  notice 
of  this  application  on  (here  give  the  names  in  full  of  all  persons'  on 
whom  service  of  the  notice  of  the  application  has  been  dispensed  with  by 
the  Court),  and  the  Court  having  ordered  that  notice  of  this  applica- 
tion should  be  inserted  in  the  a  newspaper  published  at 
in  the  county  of  and  it  appearing  that  the  said  notice 
was  duly  published  in  manner  directed,  in  pursuance  of  which 
advertisement  (here  give  the  names  of  all  persons  who  have  appeared 
pursuant  to  the  advertisement)  have  appeared  in  pursuance  of  the  said 
advertisement  and  have  been  heard  before  this  Court  (or,  no  one 
having  appeared  pursuant  to  the  said  advertisement,  as  the  case  may 
be),  and  this  Court  being  satisfied  from  the  affidavits  of  (here  give 
the  affidavits  filed)  filed  in  support  of  this  petition,  and  from  the 
evidence  of  (here  give  the  names  of  all  persons  who  have  given  viva  voce 
evidence  in  support  of  the  petition)  that  it  is  proper  and  consistent, 
with  a  due  regard  for  the  interests  of  all  parties  entitled  under  the 
said  will  (or,  other  settlement,  as  the  case  may  be)  that  the  prayer  of 
the  said  petition  should  be  granted,  and  it  appearing  that  all  parties 
entitled  to  notice  of  the  hearing  of  the  petition  have  been  duly  notified 
of  the  hearing  hereof,  and  upon  reading  the  said  petition  and  hearing 
what  was  alleged  by  counsel  for  (names  of  all  parties  appearing). 

This  Court  doth  order  that  (herd  set  out  the  relief  as  asked  for  by 
the  petition  so  far  as  the  same  has  been  granted  ly  the  Court. 

[If  any  persons'  rights  are  reserved  by  the  order,  then  shew  whether 
the  order  is.  made  subject  to  any  and  what  rights,  estate  or  interest 
any  person  whose  concurrence  or  consent  ha*  been  refused,  or  who  shall 
not,  or  shall  not  be  deemed  to  have  submitted  his  rights  or  interr*t>  t 
be  dealt  with  by  the  Court,  or  ufhose  rights,  or  interest,  ought,  in  t 
opinion  of  the  Oourt,  to  be  excepted. 

If  the  purchase  money  is  to  be  paid  into  Court  to  trustees  state  the 
provisions:    as    to    disposition'    of    purchase    money    having    reference 
sections  33,  3%,  35  and  36  of  fhe  Act. 

If  the  Court  authorises  a  lease,  see  Rule  988  as  to  what  the  order  shall 
contain.] 


PART  XIV. 
No.  1O6. 

BONBS.   ETC- 

Replevin  Bond.    (R>itU  1072). 


al,  men  *  *«  P-nts,a    «.     . 
and  severally'  held  and  firn,!,  bound  to  W.  P.,  Eajuire    Shen.   of 

SX 

for  which  .payment  to  be 


be  Pnia  to  t  or  U.  ~        ««« 

e      oH 


firmlyaiby  these  presents,  sealed  with  our  seals. 
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Dated  this  day  of  ,  one  thousand  eight  hundred  Form  197. 

and 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden 
A.  B.  do  prosecute  his  suit  with  effect  and  without  delay  against 
C.  D.  for  the  taking  and  unjustly  detaining  (or  unjustly  detaining,  as 
the  case  may  be)  of  his  cattle,  goods  and  chattels,  to  wit:  (here  set  forth 
the  property  distrained,  taken  or  detained),  and  (a)  do  make  a  return  of 
the  said  property,  if  a  return  thereof  shall  be  adjudged,  and  also  to 
pay  such  damages  as  the  defendant  shall  sustain  by  the  issuing  of  the 
order  of  replevin  if  the  said  A.  B.  fails  to  recover  judgment  in  his 
said  suit,  and  further  do  observe,  keep  and  perform  all  rules  and 
orders  made  by  the  Court  in  the  said  suit,  [where-  Rule  1074  applies 
add  and  do  indemnify  and  save  harmless  the  defendant  from  all  loss 
and  damage  which  he  may  sustain  by  reason  of  the  seizure  of  the 
said  cattle,  goods  and. chattels  (a«  the  case  may  be)  and  of  any  deteri- 
oration of  the  same  in  the  meantime  in  the  event  of  their  being 
returned  and  all  costs  and  expenses  which  the  defendant  may  incur, 
including  reasonable  costs  not  taxable  between  party  and  party], 
then  this  obligation  shall  be  void,  or  else  remain  in  full  force  and 
virtue. 

Sealed  and  delivered  \ 
in  the  presence  of    ) 

Form  of  Assignment. 

Know  all  men  by  these  presents,  that  I,  W.  P.,  Esquire,  Sheriff  of 
the  County  of  ,  have  at  the  request  of  the  within  named 

G.  D.,  the  defendant  in  this  cause,  assigned  over  this  Replevin  Bond 
unto  the  said  C.  D.,  pursuant  to  the  Rules  of  the  Supreme  Court  of 
Judicature  in  that  behalf. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  of  office 
this  day  of  ,  one  thousand  eight 

hundred  and 

Sealed  and  delivered   | 
in  the  presence  of     ) 

Con.  Rules,  Form  208. 


No.  197. 

Appeal  Bond  on  Appeal  to  the  Court  of  Appeal  where  security  is  required. 

(Rule  830.) 

Know  all  men  by  these  presents  that  we  (naming  all  the  obligors 
with  their  places  of  residence  and  additions),  are  jointly  and  severally 
held  and  firmly  bound  unto  (naming  the  obligees  with  their  places  of 
residence  and  additions),  in  the  penal  sum  of  dollars,  for  which 

payment,  well  and  truly  to  be  made,  we  bind  ourselves,  and  each  of 
us' by  himself,  our,  and  each  of  our  heirs,  executors  and  adminis- 
trators, respectively,  firmly  by  these  presents. 

Dated  this  day  of 

Whereas  (the  appellant)  complains  that,  in  the  giving  of  a  certain 
judgment  in  a  certain  suit  in  Her  Majesty's  High  Court  of  Justice 

(a)  See  Kennin  v.  Macdonald,  22  Out.  488-9. 
J.A.— 92 
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Form  197.  for  Ontario,  between  (naming  the  parties  to  the  cause)  manifest  error 
hath  intervened,  wherefore  (the  appellant)  desires  to  appeal  from  the 
said  judgment  to  the  Court  of  Appeal. 

[Where  it  is  desired  also  to  give  security  in  order  to  stay  execution 
insert,  And  whereas  the  said  (appellant)  is  desirous  of  having  the 
execution  of  the  said  judgment  stayed  pending  the  appeal.] 

Now  the  condition  of  this  obligation  (a)  is  such,  that  if  (the 
appellant)  do  and  shall  effectually  prosecute  such  appeal,  and  pay 
such  costs  and  damages  as  shall  be  awarded,  in  case  the  judgment 
aforesaid  to  be  appealed  from  shall  be  affirmed  or  in  part  affirmed, 
[In  order  to  stay  execution  (See  Rule  827)  where  the  judgment  directs 
sale  or  delivery  of  possession  of  property  add,  and  during  the  possession 
of  the  property  in  question  in  the  said  action  (or  otherwise  describing 
it)  by  (the  appellant)  he  shall  not  commit  or  suffer  to  be  committed 
any  waste  on  the  property,  and  that  if  the  judgment  be  affirmed,  or 
in  part  affirmed,  he  shall  pay  the  value  of  the  use  and  occupation  of 
the  property  from  the  time  of  the  appeal  until  the  delivery  of 
possession  thereof  (add,  if  ordered,  in  case  the  judgment  is  for  the  sale 
of  the  property  and  payment  of  any  deficiency  arising  upon  the  sale,  and 
that  in  case  of  any  deficiency  arising  upon  a  sale  as  directed  by  the 
said  judgment  he  shall  pay  the  amount  of  the  deficiency)  or  the  part 
thereof  as  to  which  the  judgment  may  be  affirmed,  if  it  be  affirmed 
only  as  to  part  [add  if  ordered  where  the  judgment  directs  the  payment 
of  money,  and  shall  pay  the  amount  by  said  judgment  directed  to  be 
paid,  either  as  a  debt  or  for  damages  or  costs  or  the  part  thereof  as 
to  which  the  judgment  may  be  affirmed,  if  it  be  affirmed  only  as  to 
part,  and  all  damages  and  costs  awarded  against  (the  appellant)  on 
such  appeal]  [where  the  judgment  directs  the  delivery  of  documents  or 
personal  property  add,  and  shall  obey  the  order  to  be  made  by  the 
Court  of  Appeal]  then  this  obligation  shall  be  void,  otherwise  to 
remain  in  full  force. 

[Where  the  security  is  given  pursuant  to  any  order,  the  l)ond  will  recite 
the  order  and  the  condition  will  be  varied  if  necessary  according  to  the 
terms  of  the  order.] 

Signed,  sealed  and  delivered,  in  the  presence  of 


Affidavit  of  justification  by  each  surety  to  be  annexed.     (Rule  830.) 
In  the  High  Court  of  Justice, 

Between  A.  B.   (Respondent),  Plaintiff,. 

v. 

C.  D.  (Appellant),  Defendant. 
I,  B.  F.,  of  make  oath  and  say  as  follows:— 

1.  I  am  one  of  the  sureties  to  the  annexed  bond. 

2.  I  am  a  resident  inhabitant  of  Ontario,  residing  at  ,  and  am 
a  householder  in  (or  a  freeholder  in 

3    I  am  worth  and  rwn  property  to  the  amount  of  ,  (the  sum 

mentioned  as  the  penalty  or  such  sum  a»  the  deponent  is  bound  in,  over 
and  above  what  will  pay  all  my  debts  (if  surety  im  any  other  matter 
add  and  every  other  sum  for  which  I  am  now  liable  or  for  whicl 
am  bail  or  surety). 


(a)  Where  a  bond  varies  from  the  condition  as  here  prescribed  it 
may  be  Invalid:  Davidson  v.  Fraser,  17  P.  R.  246. 
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4.  I  am  not  bail  or  surety  for  any  plaintiff  or  defendant  except  in  Forms 
this  action  (or  if  tail  or  surety  in  any  other  cause  or  matter  add,  and  198, 199. 
except  for  G.  H.  in  an  action  in  the  High  Court  in  which  X.  Y.  is 
plaintiff,  and  O.  H.  is  defendant)  in  the  sum  of  $  or  as  the 

case  may  be,  specifying  the  several  causes  or  matters  with  the  Court  in 
which  each  is,  and  the  sums  in  which  the  deponent  is  tail  or  surety). 

5.  And  I,  J.  H.,  of  ,  make  oath  and  say  as  follows:— (in 
similar  terms  as  the  case  may  require;  or  separate  affidavits  may   be 
made). 

The   above  named   deponents,  \ 
!.    F.    &    J.    H.,    were    sworn  ! 

°<      f 

Commissioner,  etc. 

Con.  Rules,  Form  209. 


E 

etc.,  the  day  of 

18    ,  before  me. 


No.  198. 

Appeal  Bond  (on  Appeal  to  the  Privy  Council).     (Rule  831.) 

Know  all  men  by  these  presents,  that  we  (naming  all  the  obligors, 
with  their  places  of  residence  and  additions),  are  jointly  and  severally 
held  and  firmly  bound  unto  (nammg  the  obligees,  with  their  places  of 
residence  and  additions),  in  the  penal  sum  of  two  thousand  dollars,  for 
which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  and 
each  of  us  by  himself,  our,  and  each  of  our  heirs,  executors,  and 
administrators,  respectively,  firmly,  by  these  presents. 

Dated  this  day  of  in  the  year  of  our  Lord,  18 

Whereas  (the  appellant)  alleges,  that  in  the  giving  of  judgment  in  a 
certain  action  in  Her  Majesty's  Court  of  Appeal  for  Ontario,  between 
(the  respondent)  and  (the  appellant),  manifest  error  hath  intervened, 
wherefore  (the  appellant)  desires  to  appeal  from  the  said  judgment  to 
Her  Majesty,  in  Her  Majesty's  Privy  Council. 

Now  the  condition  of  this  obligation  is  such,  that  if  (the  appellant) 
do  and  shall  effectually  prosecute  such  appeal,  and  pay  such  costs 
and  damages  as  shall  be  awarded,  in  case  the  judgment  aforesaid  to 
be  appealed  from  shall  be  affirmed,  or  in  part  affirmed,  then  this 
obligation  shall  be  void,  otherwise  shall  remain  in  full  force. 

[Where  it  is  also  desired  to  give  security  to  stay  execution  additional 
clauses  should  be  added  similar  to  those  in,  Form  No.  197]. 

Con.  Rules,  Form  210. 


PART  XV. 

ARRKST. 
No.  199. 

Bail  Bond  to  the  Sheriff.     (Rule  1030.) 

Know   all   men   by   these  presents   that   we   C.   D.    (the   defendant 
arrested)  of  E.  F.  of  and  G.  H.  of  are 
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Form  200.  held  and  firmly  bound  to  Esq.,  Sheriff  of  the  County  (or 

City)  of  in  the  sum  of  (usually  double  the  sum  indorsed 

on  the  writ)  to  be  paid  to  the  said  Sheriff  or  his  attorney,  executors, 
administrators  or  assigns,  for  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves,  and  each  of  us  for  himself,  our  and  each  of 
our  heirs,  executors  and  administrators  firmly  by  these  presents. 

Dated  this  day  of 

Whereas  the  above  bounden  Ct.  D.  was  on  the  day  of 

taken  by  the  said  Sheriff  under  an  order  for  arrest  issued  out  of  the 
High  Court  of  Justice  bearing  date  the  day  of  in  an 

action  at  the  suit  of  A.  B. 

And  whereas  a  copy  of  the  said  order  and  every  memorandum, 
notice  and  indorsement,  subscribed  thereto  or  made  thereon  was 
delivered  to  the  said  C.  D. 

And  whereas  he  is  by  the  said  order  required  to  cause  security  in 
the  said  action  to  be  put  in  for  him  in  the  said  Court  within  ten 
•days  after  his  arrest  under  said  order. 

Now  the  condition  of  this  obligation  is  such  that  if  the  said  C.  D. 
do  cause  security  to  be  put  in  for  him  in  the  said  action,  as  required 
by  the  said  order,  then  this  obligation  to  be  void,  otherwise-to  remain 
In  full  force. 

Signed,   sealed   and  delivered   \  C.  D.     [L.S.] 

in  the  presence  of  E.  F.     [L.S.] 

G.  H.    [L.S.] 


No.  2OO. 

Bond  on  arrest  in  mesne  process.     (Rule  1037.) 

Know  all  men  by  these  presents  that  we  (naming  the  defendant 
arrested  and  the  sureties  with  their  places*  of  residence  and  additions) 
are  jointly  and  severally  held  and  firmly  bound  unto  (naming  the 
plaintiff  with,  his  place  of  residence  and  addition)  in  the  penal  sum  of 
(double  the  amount  directed  by  the  order  to  be  secured  subject  to  Rule 
1036)  for  which  payment,  well  and  truly  to  be  made,  we  bind  our- 
selves and  each  of  us  by  himself,  our  and  each  of  our  heirs,  executors 
and  administrators  respectively,  firmly  by  these  presents. 

Dated  this  day  of  A.D. 

Whereas  the  above  bounden  (naming  the  person  arrested)  was 
arrested  under  an  order  for  arrest. 

Now  the  condition  of  this  obligation  is  such  that  if  the  said  (warning 
the  defendant  arrested)  shall  pay  the  amount  by  any  judgment  in  si 
action  recovered  or  directed  to  be  paid,  either  as  debt  or  for  damage 
or  costs,  or  shall    render    himself    or  shall    be  rendered  by  the  s 
(naming  the  sureties)  to  the  custody  of  the  sheriff  of 
this  obligation  shall  be  void,  otherwise  shall  remain  in  full  force. 

In  witness  whereot  we  have  hereto  set  our  hands  and  seals  the 
day  and  year  above  written. 
Signed,  sealed  and  delivered   \ 
in  presence  of  ) 
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No.  20 1.  Forms 

201,202. 

Affidavit  of  Execution.     (Rule  1037.) 

(to  be  appended  to  the  bond). 

Ontario  1  I  of  the  of 

County  of    \        in  the  County  of  (addition) 

to  wit       )         make  oath  and  say  as  follows: 

1.  I  was  personally  present  and  did  see  the  within  (or  annexed) 
instrument  duly  signed,  sealed  and  executed  by  parties  thereto. 

2.  The  said  instrument  was  so  executed  at 

3.  I  know  the  said  parties 

4.  I  am  a  subscribing  witness  to  the  said  instrument. 
Sworn,  etc. 


No.  2O2. 

Affidavits  of  Justification.     (Rule  1037.) 
In  the  High  Court  of  Justice  (or  as  may  be). 

Between  .  Plaintiff, 

and 

.  Defendant. 

I,  A.  B.  (name  of  one  surety)  of  (addition)  make  oath  and  say 

as  follows: 

1.  I  am  one  of  the  sureties  in  the  annexed  bond. 

2.  I  am  a  resident  inhabitant  of  Ontario  and  am  a  householder  (or 
freeholder)  in  the  of 

3.  I  am  worth  and  own  property  to  the  amount  of  (the  penalty 
in  the  bond)  over  and  above  what  will  pay  all  my  debts    (if  surety  in 
any  other  matter  add,  and  every  other  sum  for  which  I  am  now  liable 
or  for  which  I  am  now  bail  or  surety). 

4.  I  am  not  bail  or  surety  for  any  plaintiff  or  defendant  except  in 
this  action  (or  if  bail  or  surety  in  any  other  action  add,  except  for  (?. 
H.  in   an  action  in  the  High   Court  of  Justice,   in   which    X.    Y.   is 
plaintiff  arid   G.  H.   is  defendant  in  the  sum  of  ,  as  the  case 
may  be,  specifying  the  several  causes  or  matters  icith  the  Court  in  which 
each  is  and  the  sums  for  which  tJie  deponent  is  bail  or  surety.) 

5.  I  have  not  been  indemnified  for  entering  into  the  said  bond  by 
the  solicitor  or  solicitors  concerned  for  the  defendant. 

6.  And  I,  C.  D.,  etc.  (naming  the  other  surety  and  proceeding  to  the 
lilce  effect;  or  separate  affidavits  may  be  made). 

The  above-named  deponents  A.  B.  and 
C.  D.  were  sworn  before  me  herein  at 
the  day  of  A.D.  18 

A  Commissioner  in  H.  C.  J.,  etc. 
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Forms 
203-206. 


No.  2O3. 


Notice  of  filing  Bond.    (Rule  1040.) 


(Short  style  of  action.) 

Take  notice  that  have  this  day  filed  in  the  Central  Office, 

Osgoode  Hall,  Toronto  (or  other  proper  office),  a  bond  of  the  defendant 
given  pursuant  to  the  order  for  arrest  herein,  and  that  the  names  of 
the  sureties  therein  are  A.  B.,  of  in  the  County  of 

(addition)  and  C.  £>.,  of  the  of  in  the         (addition). 


Dated  this 
To 


day  of 


Plaintiff's    Solicitor. 


A.D. 


Solicitor  for  defendant. 


No.  2O4. 

Appointment  for  allowance  of  Bond.    (Rule  1040.) 
(Short  style  of  action.) 

I  hereby  appoint  day  the  day  of  18  at  my 

office  in  at  the  hour  of  o'clock  noon,  to 

consider  the  allowance  of  the  bond  given  by  defendant  pursuant  to 
the  order  for  arrest  herein,  at  which  time  and  place  let  the  parties 
attend. 

Dated,  etc.  Signature  of  officer. 


No.  2O5. 

Certificate  of  allowance  of  security.     (Rule  1041.) 

(Short  style  of  cause.) 

I  (officer  allowing  bond  or  plaintiff  or  his  solicitor)  hereby  certify  that 
the  security  to  be  gjven  by  the  defendant  under  the  order  for  arrest 
herein,  dated  the  day  of  A.D.  has  been 

this  day  allowed. 

Dated,  etc.  Signature  of  officer,  etc. 


PART   XVI. 

MISCELLANEOUS. 

No.  2O6. 

Certificate  of  Taxation. 

[Title,  etc.} 

I  certify  that  pursuant  to  [the  judgment  or 
the  request  of  the  Master  in  Ordinary  or  as  may 
costs  of  the  at  $ 


Dated,  etc. 


I  have 


Con.  Rules,  Form  212. 
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No.  2O7.  • 


207-209 

Form  of  Certificate  of  Officer  after  Trial.     (Rule  559.) 

[Title,  etc.] 

I  certify  that  this  action  was  tried  before  the   Honourable  Mr. 

Justice  [and  a  special  jury  of  the  county  of                      on 

the  days  of                  18    ,  in  presence  of  counsel  for 

and  (if  so  add)  no  one  appearing  for                          ]. 

[The  Jury  found  (state  findings).] 

(If  the  Judge  give  instructions  as  to  the  judgment  thereon,  add),  And 
the  said  Judge  directed,  etc.  [as  the  case  may  be.] 

Dated,  etc. 

Signature  of  Officer. 
Con.  Rules,  Form  213. 


No.  2OS. 

Mode  of  Marking  Exhibits  at  the  Trial.     (Rule  555.) 

No. 
In  the  High  Court  of  Justice. 

(Short  style  of  cause.) 

This  Exhibit  the  (property  of  )  is  produced  by  the  plaintiff 

(or  defendant  as  the  case  may  be),  this  day  of  18    . 

A.  B. 

Registrar,  Dep.  Clerk,  or  Local  Registrar. 


No.  2O9. 

Schedule  of  Exhibits.     (Rule  56.) 

In  the  High  Court  of  Justice. 
Jones  v.  Smith. 

List  of  exhibits  put  in  at  the  trial  of  this  action  at  the  day  List  of 

Of  18     .  exhibits 

at  trial. 
At  the  trial  of  this  action  at  Cornwall,  the  4th  May,  18 

Plaintiff's  Exhibits. 
(1).  Patent. 

(2).    Deed,  Jones  to  Smith. 
(3).  Bundle  promissory  notes    (six  in  all). 

Defendant's   Exhibits. 

(4).  Records  of  proceedings  at  Lodge  of  A.  O.  U.  W. 
(5).  Will  of  Arthur  Brown. 

Signature  of  Officer. 
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Form  of  Satisfaction  Piece.    (Rule  643.) 
[Title.} 

Satisfaction  is  acknowledged  of  the  judgment  against  de- 

tion  piece,  fendant  in  an  action  for  $  and  costs.     And  do  hereby 

expressly  nominate  and  appoint  solicitor  to   witness  and 

attest  execution  of  this  acknowledgment  of  satisfaction. 

Judgment  entered  on  the  day  of 

Signed  by  the  said  in  the  presence  of  me 

of  one  of  the  solicitors  of  the 

Supreme  Court  of  Judicature  for  Ontario.     And 


I  hereby  declare  myself  to  be  solicitor  for  and  on 

behalf  of  said  expressly  named  by 

and  attending  at  request  to  inform 

of  the  nature  and  effect  of  this  acknowledgment 

of  satisfaction  (which  I  accordingly  did  before  the 

same  was  signed  by  me)  and  I  also  declare  that 

I  subscribe  my  name  hereto  as  such  solicitor. 


(Signature) 
the  above-named 
plaintiff. 


(Signature). 

Con.  Rules,  Form  214. 


No.  211. 

Form  of  return  of  Judgments.     (Rule  36). 

List  of  judgments  entered  in  the  office  of  the  Deputy  Clerk  of  the 
Crown  (or  Deputy  Registrar  or  Local  Registrar,  as  the  case  may  6e) 
of  the  County  of  during  the  three  months  ending 

the  day  of  18 

(1)  Plaintiff  Defendant  (names  in  full). 

(2)  Date  of  entry  of  judgment. 

(3  Against  whom  the  judgment  is  signed. 

(4)  The  amount  recovered,  or  other  relief  given,  exclusive  of  costs. 

(5)  The  amount  of  costs  taxed. 

Con.  Rules,  Form  215. 

No.  212. 

Verification  of  Return  of  Moneys  paid  into  C.  C.  or  Surrogate  Court. 

(Rule  1222.) 

Verifica-  I  hereby  solemnly  declare  that  the  annexed  statement  is  a  full  and 
statement  true  statement  of  the  moneys  paid  into  the  Court  (or  Surrogate) 
by  Clerk  or  Court  of  the  County  of  ,  during  the  year  18  ,  and  that  it 

Begistrar.   correctly  shews  the  state  of  the  various  accounts  therein  mentioned 
upon  the  thirty-first  day  of  December  last. 

(Signature)  A.  B., 

Clerk,  or  Registrar. 

Subscribed  and  declared  before  me,  at  ,  this  day 

of  January,  18    . 

C.  D.. 

Commissioner  for  taking  affidavits  or 
Justice  of  the  Peace. 

Con.  Rules,  Form  217. 


TARIFF   A. 

(Rule  1178.) 

TABLE  OF  COSTS 

IN    THE 

HIGH  COURT  OF  JUSTICE,  COURT  OF  APPEAL,  AND 
COUNTY  COURTS. 


Neither  the  Taxing  Officer  nor  a  single  Judge  has  any  discretion  to  ex- 
ceed the  amount  specified  by  the  tariff  where  no  power  to  increase  is  thereby 
given:  Re  Totten,  8  P.  R.  386. 

Where  an  action  is  dismissed  with  costs  it  means  the  costs  of  all  defen- 
dants, and  in  all  capacities  in  which  they  are  defendants:  Woolley  v.  Coleman, 
W.  N.  1886,  6,  36;  80  L.  T.  Jour.  320. 

A  defendant  in  person  may  be  made  an  allowance  for  his  time  and  trouble 
in  arguing  the  case:  Millar  v.  Macdonald,  14  P.  R.  499. 

Where  an  action  is  brought  against  a  solicitor  who  defends  it  in  person 
and  obtains  judgment,  he  is  entitled  upon  taxation  to  the  same  costs  as  if 
he  had  employed  a  solicitor  except  in  respect  of  items  which  the  fact  of  his 
acting  directly  renders  unnecessary:  London  Scottish  Benefit  Society  v.  Charley, 
12  Q.  B.  D.  452.  Where  he  nominally  appeared  by  a  solicitor  but  did  the 
work  himself,  the  same  costs  were  held  to  be  taxable:  King  v.  Mayer,  9  P. 
R.  514. 

As  to  the  allowance  of  costs  to  a  solicitor  conducting  several  similar 
actions  for  different  clients  at  the  same  time,  see  Re  Metropolitan,  etc.,  Coal  Co., 
45  Ch.  D.  666;  Baldicin  v.  Quinn,  16  P.  R.  248. 

As  to  the  allowance  of  profit  costs  to  a  mortgagee  solicitor,  and  a  trustee 
solicitor:  see  supra,  pp.  846-849. 

Costs  incurred  after  the  death  of  the  client  were  ,,disallowed,  though  the 
solicitor  was  not  aware  of  the  death:  Pool  v.  Pool,  61  L.  T.  401. 

As  to  when  defendants  should  appear  by  the  same  solicitor,  or  may  appear 
by  separate  solicitors:  see  Morgan  &  Wurtzburg  on  Costs,  p.  124;  Barrett 
v.  Campbell,  7  P.  R.  150;  Cmmollti  v.  Hill,  Ib.,  441;  and  notes  to  Rule  1162. 

In  Re  Lyall,  29  Sol.  Jour.  290.  trustees,  viz.:  the  widow  of  the  testator, 
who  was  also  tenant  for  life,  and  three  others,  were  allowed  two  sets  of  costs, 
they  having  severed,  on  the  ground  that  the  Rule  was  that  a  trustee,  also  a 
tenant  for  life,  might  appear  separately  from  his  co-trustees. 

Defendants  joining  in  a  statement  of  defence  may  sometimes  properly 
separate  at  the  trial,  and  be  represented  by  different  counsel,  where  their 
cases  are  distinct:  see  Ager  v.  Blacklock,  56  L.  T.  890;  see  also  Petrie  v  Guelph 
etc.,  10  P.  R.  600. 

See  also  Logan  v.  Kirk,  14  P.  R.  130,  and  Meriden,  etc.  v.  Braden,  16  P. 
R.  346.  412. 
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TARIFF   OF   COSTS. 


General  allowance  for  Plaintiffs  and  Defendants,  as  well  between 
Solicitor  and  Client  as  between  Party  and  Party(a). 


HIGH 

/"I     __     _ 

COUNTY 

/~1  _               __ 

COURT  or 

APPEAL. 

$    C. 

$   C. 

1.  Instructions  to  sue  in  undefended 

cases  

3  00 

2  00 

2.  In  defended  cases  

4  00 

3  00 

3.  Instructions  to  defend  

4  00 

3  00 

4.  Instructions  for  petition  where  no  writ  of  sum- 

mons issued  

2  00 

1  00 

WRITS. 

5.  All  writs,  except  writs  of  execution,  subpoenas, 

and  concurrent,  and  renewed 

writs   

2  00 

1  00 

6.  Concurrent  writ 

1  50 

0  75 

7.  Renewed  writ  (except  writs  of  execution)  

1  50 

0  75 

8.  All  writs,  except  subpoenas,  if  over  four  folios, 

| 

for  every  folio  ., 

0  20 

0  20 

(a)  In  the  case  of  costs  payable  by  the  opposite  party  and  not  by  a  client 
to  his  solicitor,  there  is  no  difference  between  costs  "  as  between  solicitor  and 
client,"  and  costs  "  between  solicitor  and  client."  Both  mean  costs  between 
party  and  party,  to  be  taxed  as  between  solicitor  and  client,  and  include 
such  costs  as  a  solicitor  can  tax  against  a  resisting  client  under  a  general 
retainer  to  prosecute  or  defend  the  action:  Heaslip  v.  Heaslip,  14  P.  R.  21, 
following  Cousineau  v.  City  of  London,  12  P.  R.  512. 

As  to  "  moderation  "  of  costs,  see  Bcatty  v.  Haldane,  4  C.  L.  T.  541. 

The  tariff  applies  in  solicitor  and  client  taxations,  and  under  Rule  1178, 
no  other  fees  are  to  be  allowed  in  respect  of  the  matters  provided  for  by  the 
tariff:  see  also  Re  Harrison,  80  L.  T.  Jour.  432;  but  the  scope  of  the  inquiry. 
niid  ;is  to  the  powers  of  the  officer  to  whom  the  reference  is  made,  is  different. 
That  officer  will  exercise  the  discretion  recognized  by  the  tariff  in  increasing 
the  amount  chargeable  for  certain  services,  ordinarily  exerciseable  by  the 
Taxing  Officer  at  Toronto  in  party  and  party  taxations:  Re  Macaulay,  17  P. 
R.  461. 

The  relation  between  town  agent  and  country  solicitor  is  one  of  solicitor 
and  client:  Reid  v.  Burrows,  1892,  2  Ch.  413;  40  W.  R.  620.  The  usual 
"  agency  terms  "  entitle  the  agent  to  disbursements  out  of  pocket,  and  half 
profit  charges  whether  the  country  solicitor  is  paid  by  his  client  or  not:  IVcmf 
v.  Lawson,  38  W.  R.  300. 

In  an  action  on  a  covenant  for  indemnity  against  a  mortgage,  the  plain- 
tiff is  not  entitled  to  solicitor  and  client  costs,  but  only  to  party  and  party 
rnsts  of  the  action  upon  the  covenant:  Hutton  v.  Wanzer,  11  P.  R.  302. 
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TABLE  OF  COSTS— Continued. 


II 


12. 


9.  Subpoena  ad  testificandum 

10.  Subpoena  duces  tecum 

Other  means  having  been  provided  by  statute  for  prov- 
ing documents  at  the  trial  of  actions,  the  costs  of  obtain- 
ing orders  for  subpoenas  to  public  officers  to  produce 
documents,  and  of  procuring  the  attendance  of  such  offi- 
cers at  trials,  should  not  be  allowed  except  where  it  is 
clearly  shewn  that  the  documents  could  not  be  proved 
in  any  other  way:  Hope  v.  Traders'  Bank,  11  C.  L.  T.  55. 
Where  a  subpoena  is  issued  under  an  order,  e.g.,  for 
the  attendance  of  a  public  officer,  or  to  a  witness  in  the 
Prov.  of  Quebec,  attendance  to  file  the  order  in  included 
in  the  attendance  for  the  subpoena:  Carlisle  v.  Roblin,  16 
P.  R.  328. 
All  subpoenas  if  over  four  folios,  additional  per 

folio 

Notice  of  writ  for  service  in  lieu  of  writ  out  of 
jurisdiction  and  copy   

13.  (Alias,  and  subsequent,  writs,  to  be  allowed  as 

originals)  

14.  Special  indorsement  of  writ  of  summons 

1 5.  Issuing  any  writ  of  execution 

Renewal  of  any  writ  of  execution 

(In  both  cases,  including  placing  same  in  the 

Sheriffs  hands,  all  attendance,  indorsements 
and  letters  in  connection  therewith.) 

COPY  AND  SERVICE  OF  WRITS  OF  SUMMONS,  AND 
OTHER  PROCESS. 

16.  For  copy,  including  copy  of  notices  required  to 

be  indorsed,  each  

If  over  four  folios,  for  every  additional  folio 

The  Taxing  Officer  has  no  discretion  to  reduce  the 
charge  of  $1  where  less  than  four  folios:  Gage  v.  Canada 
PuUishinff  Co.,  19  C.  L.  J.  175;  3  C.  L.  T.  267. 

17.  Service  of  each  copy  of  writ,  if  not  done  by  the 

Sheriff  or  an  officer  employed  by  him,  when 

taxable  to  solicitor  on  Sheriff's  default 

It  would  seem  that  "  writ "  in  this  item  includes  a  sub- 
poena: Carty  v.  London,  13  P.  R.  285;  see  also  Rule  1172. 


00 
25 


0  15 

1  00 


1  00 
H  00 
4-  00 


1  00 
0  10 


1  00 


%  c. 

0  50 
0  75 


0  15 
0  75 


0  75 
4  00 
2  50 


0  75 
0  10 


0  50 
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18.  If  served  at  a  distance  of  over  two  miles  from 
the  nearest  place  of  business,  or  office,  of  the 
solicitor  serving  same,  for  each  mile  beyond 
such  two  miles  . 


19.  For  service  of  writ  out  of  jurisdiction 


0  13 

Such    al- 
lowance 
as  the 
Taxing 
Officer 
shall 
think  fit. 


0  10 

Such   al- 
lowance 

as  the 
Taxing 

Officer 
or  C.  C. 

Judge 

shall 
think  fit. 


INSTRUCTIONS  AFTER  COMMENCEMENT  OF  ACTION. 


20.  To  counsel  in  special  matters 1  00        0  50 

21.  To  counsel  in  common  matters  0  50        0  25 

22.  For  special  affidavits  when  allowed  by  the  Tax- 

ing Officer  (or  County  Court  Clerk  in  C.  C. 

cases)  , 1  00       0  50 

23.  For  special  affidavit  on  production  when  allowed 

by  the  Taxing  Officer 200        100 

24.  For   pleadings  in  action   and  reasons  for  and 

against  appeal  1  50        1  00 

This  is  allowed  once  only  in  the  course  of  the  action: 
Torrance  v.  Torrance,  9  P.  R.  271;  2  C.  L.  T.  311. 

25.  For  counter-claim,  when  such  claim  could  not 

prior  to  the  Ont.  Jud.  Act,  1881,  have  formed 

the  subject  of  a  set-off 200        100 

26.  For  reply  to  such  counter-claims 2  00        1  00 

27.  To  amend  any  pleading  when  the  amendment  is 

proper 2  00        1  00 

28.  For  confession  of  defence  under  Rule  295  2  00 

29.  For  special  case  in  course  of  action   2  00 

30.  For  special  case  when  no  writ  issued,  or  plead- 

ings had,  and  no  instructions  to  sue  allowed    3  00 

31.  To  add  parties  by  order  of  Court  or  Judge  2  00        1  00 

32.  For  brief  .  2  00       0  50 
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33.  For  adding  parties  in  consequence  of  marriage, 

death,  assignment,  etc  

34.  For  issue  of  fact,  by  consent,  or  Judge's  order... 

35.  To  defend  added  parties  after  death  of  original 

party   

36.  For  confession  of  action  in  ejectment  as  to  the 

whole,  or  in  part    

37-  To  strike  or  reduce  special  jury , 

38.  For  such  other  important  step  or  proceeding  in 
the   suit  as  the  Taxing  Officer  is  satisfied 

warrants  such  a  charge 

Instructions  for  appeal  $2.00  is  proper:  Bcwber  v.  Mor- 
ton, 2  C.  L.  T.  340;  also  instructions  to  examine  a  plain- 
tiff or  a  defendant,  $2.00:  Alexander  v.  School  Trustees, 
11  P.  R.  157. 

DRAWING  PLEADINGS,  ETC. 


HIGH 

COURT 

AND 

CODKTOF 

APPEAL. 


C. 


1  00 

2  00 

2  00 

1  00 

2  00 


2  00 


3<).  Statement  of  claim  2  00        1  00 

40.  If  above  ten  folios,  for  every  folio  above  ten,  in 

addition  0  20        0  15 

41.  Statement  of  defence,  if  five  folios  or  under 2  00        1  00 

42.  Counter-claim  if  five  folios  or  under 2  00        1  00 

43.  Statement  of  defence  or  counter-claim  if  above 

five  folios  

For  every  folio  in  addition  020        020 

44.  Reply  and  other  pleadings  for  or  on  behalf  of  I 

plaintiff  or  defendant  2  00        1  00 

45.  If  above  five  folios,  for  each  additional  folio  ....    0  20        0  15 

46.  Petition,  per  folio 0  20        0  15 

47.  Issue  for  trial  of  facts  by  agreement  or  order, 

for  every  folio    020       020 

48.  In  special  or  contested  actions  or  matters  on  the 

Higher  Scale  to  be  increased  to  such  sum  as 
the  Taxing  Officer  in  Toronto  may  think  fit. 

49.  Special  case,  per  folio  0  20       0  20 

50.  Drawing   interrogatories,   or  answers,  for   any] 

purposes  required  by  law,  per  folio  I  0  20  '     0  20 


COUNTY 
COURTS. 


C. 


0  50 

1  00 

1  00 

0  50 

1  00 


1  00 
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51    Drawing  reasons  for    or    against  appeal,  five 

folios  or  under   2  00 

For  each  folio  above  five 0  20 

52.  (The  above  charges  do  not  include  engrossing, 

or  copies  to  file  or  serve.) 

53.  Taking  cognovit  and  entering  judgment  thereon, 

when  there  has  been  no  previous  proceeding, 

and  the  true  debt  does  not  exceed  $200 8  00 

54.  For  same  services  when  the  true  debt  exceeds 

$200 12  00 

55.  Drawing  and  engrossing  cognovit,  and  attending 

execution,  when  there  have  been  previous 
proceedings  2  00 

56.  Preparing  bond  to  secure  costs,  bond  on  any 

appeal  to  secure  costs  or  damages,  or  any 
recognizance  (to  include  drawing  affidavits 
and  all  attendances  in  connection  with  the 
preparation  thereof) 5  00 


COPIES. 


57.  Of  pleadings,  brief  and  other  documents,  when 

no  other  provision  is  made,  and  copies  pro- 
perly allowable  

58.  Certified  copy  of  pleadings,  or  issue,  for  use  of 


Judge 


59.  For  every  folio  above  15,  per  folio 

60.  Of  special  and  common  orders,  per  folio  

61.  Of  depositions  properly  taken  for  use  on  a  mo- 

tion in  Court  or  Chambers — in  the  discretion 
of  the  Taxing  Officer  not  exceeding  the 
amount  payable  to  a  Special  Examiner  for 


0  10 

1  50 
0  10 
0  10 


copies  

This  item  was  added  in  consequence  of,  and  to  meet 
the  case  of  Rennte  v.  Block,  17  P.  R.  317. 
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TABLE  OF  COSTS— Continued. 
NOTICES,  INCLUDING  ONE  COPY. 

62.  Notice,  in  action  for  recovery  of  land,  to  defend 

for  part  of  premises ;    not   to    be  allowed 
when  defence  limited  by  appearance 

63.  Notice  of  plaintiff's  or  defendant's  title  in  action 

for  recovery  of  land 

64.  Notice   of    admission   of   right  and   denial   of 

ouster  by  joint  tenant  

65.  Notice  of  confession  of  action  in  action  for  re- 

covery of  land  as  to  whole  or  part 

66.  Notice  in  lieu  of  statement  of  claim  

67.  Notice  to  produce  and  admit,  each 

68.  Notice  by  defendant  to  third  party  under  Rule 

209  (not  to  include  copy  of  statement  of 
claim ) , 

69.  In  any  case  where  any  of  the  above  exceed  two 

folios,  for  every  additional  folio 

For  every  additional  folio  of  copy 

For  every  additional  copy  per  folio  

70.  Particulars  of  claim,  demand,  set-off,  or  counter- 

claim ,  five  folios  or  under 

If  exceeding  five  folios,  per  folio  in  addition  .... 

71.  Notice  of  motion  in  Court  or  Chambers,  draw- 

ing and  copy  to  serve,  per  folio  

72.  Notice  of  appearance  when  entered  after  time 

limited  by  writ,  and  notice  given  forthwith, 
but  not  otherwise 

73.  Notice  of  entry  of  appearance  in  action  for  re- 

covery of  land  by  person  not  named  in  the 
writ 

74.  Notice  to  Sheriff  to  discharge  prisoner  out  of 

custody 

75.  Notice  of  discontinuance 

76.  Notice  of  disputing  amount  of  claim 

77.  Notice  of  trial  or  assessment 

78.  Demand  of  residence  of  plaintiff  


HIGH 
COURT 

AND 

COURT  OF 
APPEAL. 


C. 


1  00 
1  00 
1  00 

0  50 
0  50 

0  50 

1  00 

0  20 
0  10 
0  10 

2  00 
0  20 

0  30 

0  50 

0  50 

0  50 
0  50 
0  50 
0  50 
0  50 


COUNTY 

COURTS. 


c. 


0  50 
0  50 


0  25 
0  25 

0  50 
0  20 


0  75 
0  15 

0  15 
0  25 

0  25 

0  40 
0  25 
0  25 
0  25 
0  25 
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79    Demand  of  names  of  partners  

$   C. 

0  50 

$     C. 

0  25 

80.  Notice  of  setting  down  on  motion  for  judgment 
or  on  further  directions  

0  50 

0  25 

81.  Notice  of  taxation  or  appointment  to  tax  

0  50 

0  25 

82.  Notice  of  filing  affidavits  when  required  (only 
one  notice  to  be  allowed  for  a  set  of  affi- 
davits filed  or  which  ought  to  be  filed  to- 
srether)  . 

0  50 

0  25 

83.  All  common  notices,  demands  or  appointments, 
not  specified   

0  50 

0  25 

84    Every  additional  copy,  per  folio  

0  10 

0  10 

85.  (In  no  case  less  than  fifty  cents  to  be  taxed  for 
notice,   demand   or   appointment,   and   one 
copy.) 
(Where  necessary  to  be  served  and  served   on 
more  than  one  party  the  extra  services   to 
be  allowed.) 

PERUSALS. 

86.  Of  each  of  the  pleadings  as  defined  by  The  Judi- 
cature Act,  1895,  including  reasons  for  and 
against  appeal    

1  00 

0  50 

87.  Of  special  case  by  the  solicitor  of  any  party, 
except  the  one   by   whom   it   is  prepared, 
when  the  case  is  submitted  in  the  course  of 
the  cause...  

9  00 

1  00 

88.  And  in  special,  or  contested  actions,  or  matters, 
or  of  interrogatories,  and  cross-interroga-  1 
tories  on  commission  

Such  sum 
as  the 
Taxinj? 
Officer  in 
Toronto 

-  0  50 

89.  Of  affidavits  and  exhibits  of  a  party  adverse  in 
interest,  filed  or  produced  on  any  application, 
where  perusal  is  necessary,  if  20  folios  or 
under  ., 

thinks  fit 

1  00 

0  50 

TARIFF   OF   COSTS. 
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On  the  Higher  Scale  per  folio  over  20  folios  .... 
(Not  in  any  case  to  exceed  the  sum  of  $5.) 

An  allowance  for  the  perusal  of  exhibits  was  made 
in  Re  De  Rosay,  Rymer  v.  De  Rosay,  53  L.  J.  Chy.  448. 


ATTENDANCES. 

90.  Necessary  attendances  consequent  on  the  service 

of  a  notice  to  produce  or  admit,  or  an  in- 
spection of  documents  when  produced  under 
order  includingrnaking  admission, altogether 
To  be  increased  by  Taxing  Officer  (or  County 
Court  Clerk)  in  cases  of  special,  difficult 
and  important  nature,  to , 

91.  Attending  on  return  of  motion,  in  Chambers  , 
To  be  increased  in  the  discretion  of  the  Taxing 

Officer,  or  in  C.  C.  cases  of  the  Judge,  to .... 
A   counsel   fee   on   an   ex  parte   motion    in    Chambers 
should  not  be  taxed:  Carlisle  v.  RoUin,  16  P.  R.  328. 

92.  On  consultation,  or  conference,  with  counsel,  in 

special,  difficult,  and  important  matters,  in 
the  discretion  of  the  Taxing  Officer  in 
Toronto  (or  in  C.  C.  cases  of  the  County 
Court  Clerk),  to 

To  be  increased  in  the  discretion  of  the  Taxing 
Officer,  as  between  solicitor  and  client,  to 
such  sum  as  he  shall  see  fit,  or  in  C.  C. 
cases  in  the  discretion  of  the  C.  C.  Judge  to, 
not  exceeding ... 

No  special  attendance  to  be  allowed  to  a  solicitor 
on  proceedings  on  which  he  also  appears  as 
counsel. 

93.  Solicitor  attending  Court  on  trial  of  cause,  when 

not  himself  counsel,  or  partner  of  counsel... 
See  The  Soto,  69  L.  T.  231. 
And  in  special,  difficult,  and  important  cases, 

each  hour  necessarily  present  at  trial '.. 

In  no  case  to  exceed,  per  day 

J.A.— 93 
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c. 


(Provided  the  attendance  of  such  solicitor,  and 
the  length  of  time  of  such  attendance,  be 
duly  entered  at  the  time  in  the  book  of  the 
Registrar,  Deputy-Registrar,  Deputy-Clerk 
of  the  Crown,  Clerk  of  Assize,  C.  C.  Clerk, 
or  other  officer  of  the  Court  present  at  the 
time,  or  proved  by  affidavit.) 

94.  To  hear  judgment  when  not  given  on  close  of 

argument  2  00 

This  is  properly  taxable  for  attending  to  read  a  writ- 
ten judgment  handed  out  by  the  Judge  to  the  Registrar 
and  not  delivered  in  open  Court:  Gage  v.  Canada  Pub- 
li<sHinff  Co.,  19  C.  L.  J.  175;  3  C.  L.  T.  267. 

95.  To  hear  judgment  when  cause  on  list  for  judg- 

ment, but  judgment  not  given 2  00 

96.  On  taxation  of  costs 

97.  On  taxation  of  costs,  per  hour    1  00 

98.  On  revision,  per  hour,  when  attendance  required 

by  Taxing  Officer  or  revision  had  on  order .    1  00 

99.  On  revision  by  County  Court  Judge  on  appeal  .  

100.  To  obtain  or  give  undertaking  to  appear,  when 

service  accepted  by  a  solicitor 1  00 

101.  Attendance  to  file,  or  serve 0  50 

102.  Attendance   on   warrant,    or    appointment,    of 

Master,   Registrar,   Examiner,   Referee,    or 

County  Court  Clerk,  per  hour 1  00 

To  be  increased  in  the  discretion  of  the  Taxing 
Officer  in  Toronto,  or  in  C.  C.  cases,  of  the 
C.  C.  Judge,  to  not  exceeding  per  hour 2  00 

103.  Attendance  on  Master,  or  Registrar  (or  County 

Court  Clerk),  in  special  matters,  per  hour...    1  00 

104.  Attending  to  search  bond  0  * 

105.  Attending  to  search  and  perusing  bond 1  00 

106.  Every  other  necessary  attendance 0  50 

Only  one  attendance  is  taxable  fora  pracipe order:  Latour 
v.  Smith,  13  P.  R.  214. 

An  attendance  to  search  affidavit  on  production  is  not 
taxable  between  party  and  party:  Carlisle  v.  Roblin,  16 
P.  R.  328. 
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Attending  to  bespeak  and  for  Registrar's  abstract,  is 
not  taxable:  II. 

107.  On  important  points  and  matters,  requiring  the 
attendance   of   counsel,  and  when   counsel 
attends,  before  a  Master,  Examiner,  Referee, 
Registrar,  Inspector   of    Titles,   or   County 
Clerk,  a  counsel  fee  may  be  allowed  by  a 
Taxing  Officer  in  Toronto  (or  the  Judge  in 
County  Court   cases),  in   lieu   of   fees  for 
attendance,    such   counsel    fee   in    County 
Court  cases  not  to  exceed  $5. 
An  allowance  under  this  item  should  be  exceptional, 
and  made  only  when  matters  of  special  importance  or 
difficulty  are  involved  at  some  particular  sitting.    Where 
unreasonable  time  was  occupied  over  a  small  matter  the 
allowance  of  a  counsel  fee  was  held  to  be  improper,  and 
the  minimum  charge  under  item  102  was  held  to  be  pro- 
per both  for  taking  of  evidence  and  argument:  Re  Rvbin- 
son,  16  P.  R.  423. 


BRIEFS. 


108.  For  drawing  briefs,  five  folios  or  under 

No  brief  is  taxable  on  a  Chamber  motion:  Rennie  v. 
Block  17  P.  R.  317. 

Instructions  for  brief  should  be  allowed  where  a  brief 
jtself  is  taxed:  McGallum  v.  McCallum,  11  P.  R.  179. 

The  allowance  of  copies  of  correspondence  for  brief, 
and  for  use  at  the  trial,  a  great  part  of  which  is  read 
at  the  trial,  is  in  the  discretion  of  the  Taxing  Officer: 
Budgett  v.  Budgett,  43  W.  R.  167;  but  in  exercising  his 
discretion  he  ought  to  ascertain  what  part  was  neces- 
sary to  be  supplied  to  counsel  for  the  proper  argument 
and  decision  of  the  case:  S.  C.,  1895,  1  Ch.  202. 

On  an  appeal  from  a  Master's  report,  a  copy  of  the 
evidence  before  the  Master,  is  not  necessarily  to  be  ob- 
tained, and  may  not  be  allowed  as  part  of  the  brief, 
even  between  solicitor  and  client,  if  amounting  to  a  con- 
siderable sum,  without  the  authority  of  the  client  being 
obtained,  where  the  original  depositions  are  available  and 
the  counsel  on  the  appeal  is  the  same  who  attended 
before  the  Master:  Re  Robinson,  16  P.  R.  423. 
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Where  the  evidence  of  witnesses  who  are  not  called  is 
briefed,  it  should  not  be  allowed  in  the  brief  if  fees 
paid  to  such  witnesses  are  not  allowed:  Carlisle  v.  Rol- 
lin,  16  P.  R.  328. 

109.  For  drawing  briefs,  for  each  folio  above  five 

110.  For  drawing   brief,  per  folio,  for  original  and 

necessary  matter   

111.  Copy  of  documents,  other  than  pleadings,  per 

folio 

112.  Copy  of  brief  for  second  counsel,  when  fee  taxed 

to  him,  per  folio 

Charges  for  obtaining  copies  of  shorthand  writer's 
notes  of  evidence  for  use  of  counsel  at  the  argument  of 
the  case,  where  the  argument  is  unavoidably  postponed 
for  a  considerable  time  after  the  examination  of  the 
witnesses  or  the  greater  portion  of  the  witnesses,  are 
taxable:  Gage  v.  Canada,  Publishing  Co.,  19  C.  L.  J.  175; 
3  C.  L.  T.  267. 

As  to  when  the  costs  of  plans  and  surveys  are  allowed: 
see  McOannon  v.  Clarke,  9  P.  R.  555;  of  depositions  of 
witnesses  examined  de  bene  esse:  McMillan  v.  McMillan, 
8  C.  L.  J.  285;  and  of  depositions  of  witnesses  examined 
under  a  commission:  see  note  to  Rule  1175. 

COURT  FEES. 

113.  Fees  after  statement  of  claim,  or,  where  state- 

ment dispensed  with,  after  filing  writ,  on 
defence,  joinder  of  issue,  trial,  or  argument 
before  Courts  or  any  other  step  in  the  cause, 
and  on  judgments,  other  than  preecipe  judg- 
ments in  mortgage  cases.  No  two  fees  to  be 
allowed  to  either  party  when  such  proceed- 
ings are  taken,  or  had,  between  the  first  day 
of  any  sittings  of  the  Courts  (as  formerly 
fixed  by  Rule  216  of  the  Con.  Rules  of  1888, 
or  fixed  by  R.  S.  O.  1887,  c.  47,  s.  12,  as  the 
case  may  be),  and  the  first  day  of  the  fol- 
lowing sittings  so  fixed 

114.  Fee  on  certified  copy  of  pleadings  for  Judge  .... 
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115.  Fee  on  every  order,  or  judgment  to  the  party 

obtaining  the  same  1  00        0  50 

This  fee  is  taxable  on  a  pr&cipe  order:  Gage  v.  Canada 
PullisMng  Co.,  19  C.  L.  J.  175;  3  C.  L.  T.  267. 

116.  Fee  on  prsecipe  judgment  in  mortgage  cases 4  00       2  00 

AFFIDAVITS. 

117.  Drawing  affidavits,  per  folio  0  20 

118.  Engrossing  same  to  have  sworn,  per  folio 0  10 

119.  Copies  of  affidavits,  per  folio,  when  necessary ...  0  10 

120.  Common  affidavits  of  service,  including  service 

by  post  when  necessary,  or  of  payment  of 
mileage  and  of  non-appearance,  including 
copy,  oath,  and  attendance  to  swear 1  00  0  75 

121.  The  solicitor  for  preparing  each  exhibit  0  10        0  10 

DEFENDANTS. 

122.  Appearance,  including  attending  to  enter 1  00        0  50 

For  each  additional  defendant 0  20        0  10 

123.  For  limiting  defence  in  action  for  recovery  of 

land  in.  appearance,  besides  above  allowance 
for  appearance ;  not  to  be  allowed  when 
notice  of  limiting  defence  served 1  00  0  50 

JUDGMENTS  OR  ORDERS. 

124.  Drawing   minutes  of  judgment,  or  order,   per 

folio,  when  prepared  by  solicitor,  under 
direction  of  officer  settling  the  same  (or,  in 

C.  C.  cases,  of  the  C.  C.  Judge)  1  00        0  50 

Engrossing  an  e<c  parte  order  is  not  taxable;  it  is  in- 
cluded in  the  charge  for  drawing  order:  Carlisle  v.  jRo 
Un,   16  P.   E.   328. 

125.  Judgment  for  non-appearance  on  specially  in- 

dorsed writs,  and:  in  action  for  recovery  of 

land 1  00    0  50(«) 

(a)  In  the  published  Official  copy  of  the  Tariff  these  fees  are  accidentally 
omitted  ;  but  notwithstanding  the  omission  would  seem  to  be  still  chargeable  :  see 
Rule  1181. 
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126.  For  every  hour's  attendance  before  proper  officer 

on  settling  or  passing  minutes 

To  be  increased  in  the  discretion  of  the  officer 
in  special  and  difficult  cases,  when  the 
solicitor  attends  personally,  to  a  sum  not 
exceeding  altogether 


LETTERS. 

127.  Letter  to  each  defendant  before  suit,  only  one 

letter  to  be  allowed  to  any  defendants  who 
are  in  partnership,  and  when  subject  of  suit 
relates  to  the  transactions  of  their  partner- 
ship   

128.  Common   letters,   including    necessary    agency 

letters  

Necessary  letters  between  a  solicitor  and  his  agent  on 
the  business  of  the  cause  are  taxable  as  between  party 
and  party,  whether  the  agent  resides  in  the  county  town 
of  the  county  in  which  the  solicitor  resides,  or  in  an- 
other county,  or  in  Toronto:  Agnew  v.  PlunUett,  9  P. 
R.  456. 

Where  R.  and  A.  were  practising  at  Cobourg,  and  R. 
and  N.  at  Brighton,  R.  being  a  member  of  both  firms, 
letters  passing  between  these  firms  were  allowed  where 
agency  letters  would  be  proper:  Yott  v.  Hulks,  11  C.  L. 
T.  358. 

Necessary  letters  and  attendances  incurred  in  obtaining 
the  decision  of  the  Taxing  Officer  in  Toronto  relating  to 
charges  upon  which  a  decision  by  him  is  required,  in 
regard  to  increasing  fees,  etc.,  are  taxable  under  item 
160. 

129.  With  power  to  the  Taxing   Officer  (or  in  C.  C. 

cases  the  C.  C.  Clerk),  as  between  solicitor 
and  client,  to  increase  the  fee  for  special  and 
important  letters  to  an  amount  not  exceeding 

130.  Postages — the  amount  actually  disbursed. 

131.  For  correspondence  during  the  progress  of  an 

appeal  to  the  Court  of  Appeal  a  reasonable 
sum  in  the  discretion  of  the  Taxing  Officer 
may  be  allowed  not  exceeding 
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SALES  BY  MASTER,  OR  AUCTIONEER;  OR  REAL 
REPRESENTATIVE  IN  PARTITION  SUITS. 


132.  Drawing  advertisements  for  the  sale  of  real  or 
personal  estate  under  the  direction  of  the 
Court,  including  all  copies,  except  for  print- 
ing    2  00  1  00 

And  for  each  folio  over  five,  per  folio  0  20        0  15 

(To  be  increased  in  the  discretion  of  the  Master 
(or  iu  C.  C.  cases  the  C.  C.  Judge)  to  a  sum 
not  exceeding  ten  dollars,  when  special  in- 
formation has  been  procured  for  the  purpose 
of  sale.) 

183.  Copies  for  printing,  per  folio  0  10        0  10 

134.  Each  necessary  attendance  on  printer  0  50        0  25 

135.  Attending  and  making  arrangements  with  auc- 

tioneer     1  00        0  50 

136.  Revising  proof  1  00       0  50 

137.  Fee  on  conducting  sale  when  held  where  solicitor 

resides 5  00        3  00 

138.  If  solicitor  is  engaged  for  more  than  three  hours, 

for  every  hour  beyond  that  time 1  00        0  75 

139.  Fee  on  conducting  the  sale  elsewhere,  besides  all 

necessary  travelling  and  hotel  expenses, 
when  solicitor  attends  with  the  approval  of! 
the  Master  (or  real  representative)  pre- 
viously given 10  00  5  00 

If  the  sale  occupies  more  than  one  day,  the 
Master  may  allow  him,  in  addition  to  his 
travelling  expenses,  per  diem,  a  sum  not 
exceeding  twenty  dollars. 

The  Master  may  also  allow  to  one  other  party 
to  the  suit  his  fees  and  expenses  for  attend-; 
ing  sales,  if,  in  his  opinion,  it  is  necessaryj 
and  proper  that  he  should  attend. 
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MISCELLANEOUS. 

140.  Statement  of  issues  in  Master's  office,  when  re- 

quired by  the  Master 

In  special  matters  to  be  increased  in  the  discre- 
tion of  the  Taxing  Officer  in  Toronto. 

141.  For  each  folio  over  10 

142.  When  it  has  been  satisfactorily  proved  that  pro- 

ceedings have  been  taken  by  solicitors  out 
of  Court  to  expedite  proceedings,  save  costs, 
or  compromise  actions,  an  allowance  is  to  be 
made  therefor  in  the  discretion  of  the  Tax- 
ing Officer  in  Toronto  (or  Judge  of  County 
Court  in  C.  C.  cases.) 

Charges  for  proceedings  taken  to  save  expense  are 
taxable  whether  taken  between  the  solicitors  for  the 
parties  or  by  one  party:  Torrance  v.  Torrance,  9  P.  R. 
271. 

See  item  160. 

143.  Drawing  bill  of  costs  as  between  party  and  party 

for  taxation  (including  engrossing  and  copy 
for  Taxing  Officer,  or  C.  C.  Clerk),  per  folio 

144.  Copy,  per  folio,  to  serve  

145.  For  maps  and  plans  necessary  for  and  used  at 

the  trial — a  reasonable  sum  in  the  discretion 
of  the  Taxing  Officer  (Con.  Rule  1213) 

See  Rule  1174.  and  notes. 

See  also  items  160  and  166. 

COUNSEL  FEES. 

Counsel  fees  cannot  be  taxed  to  a  barrister  acting  in 
his  own  behalf:  Clarke  v.  Creighton,  15  P.  R.  105,  unless 
he  also  acts  for  other  parties  entitled  to  costs:  Strachan 
v.  Ruttan,  Ib..  109. 

Notwithstanding  the  provisions  of  the  Tariff  a  Taxing 
Officer  has  a  discretion  to  tax  larger  counsel  fees  as  be- 
tween solicitor  and  client"  than  may  have  been  allowed 
on  a  taxation  "between  solicitor  and  client":  Smith  v. 
Harwood,  17  P.  R.  36,  and  the  discretion  of  a  Taxing 
Officer  as  to  the  amount  of  counsel  fors  will  not  ordin- 
arily be  interfered  with  on  appeal:  /&. 
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146.  Fee  on  motion  of  course,  or  on  motion  in  mat- 

ters not  special  

147.  On  special  ex  .parte  motion  or  application  to  the 

Court  (only  one  counsel  fee  to  be  taxed) 

A  counsel  fee  of  $5.00  should  be  taxed  on  each  neces- 
sary and  proper  enlargement  of  a  Court  motion:  Mc- 
Callum  v.  McCallum,  11  P.  R.  179. 

To  be  increased  in  the  discretion  of  the  Taxing 
Officer  in  Toronto  (or  Judge  of  County  Court 
in  C.  C.  cases,  who  shall  mark  amount  to  be 
taxed  on  order  of  Court,  if  any,  before  taxa- 
tion) to , 

148.  Fee  on  argument  on  supporting  or  opposing  ap- 

plication to  the  Court,  or  argument  in  the 
High  Court  of  special  case,  or  appeal , 

In   High    Court   and    Court   of   Appeal   to   be 
increased  in  the  discretion  of  the  Taxii 
Officer  in  Toronto,  but  no  more  than  two 
counsel  fees  to  be  allowed  in  any  case. 

In  C.  C.  to  be  increased  in  the  discretion  of  the 

Judge,  to 

See  items  160  and  166. 

149.  On  argument  of  appeal  in  the  Court  of  Appeal, 

in  the  discretion  of  Taxing  Officer  at 
Toronto,  but  no  more  than  two  counsel  fees 
to  be  allowed  in  any  case.  (Rules  1  Jan., 
1896,  1504,  amended.) 

150.  On  argument  in   County   Court  appeals,  in  the 

discretion  of  the  Taxing  Officer  at  Toronto, 
not  exceeding  $25.  (Rules  1  Jan.,  1896, 
1504.) 

151.  On  consultations  

See  Rule  1177. 

See  Commissioners  of  Railways  v.  O'Rourke,  75  L. 
T.  84. 

152.  Fee,  with  brief,  on  assessment 

153.  Fee,  with  brief,  at  trial  
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In  High  Court  cases  to  be  increased  by  the 
Taxing  Officer  in  his  discretion  to  a  sum 
not  exceeding  $40  to  a  senior  counsel,  and 
$20  to  junior  counsel,  in  actions  of  a  special 
and  important  nature.  Provided  that  the 
Taxing  Officer  in  Toronto  shall  have  power 
to  tax  increased  fees,  but  more  than  one 
counsel  fee  shall  not  be  allowed  in  any  easel 
not  of  a  special  and  important  nature  ;  not 
more  than  two  in  any  case.  Provided  that 
if  an  application  to  increase  fees  be  made 
in  the  first  instance  to  the  Local  Taxing 
Officer,  and  a  fiat  granted,  no  application 
shall  thereafter  be  made  to  the  Taxing 
Officer  at  Toronto. 

In  County  Court  cases  to  be  increased  by  the 
Judge  in  actions  of  a  special  or  important 
nature  falling  within  the  increased  jurisdic- 
tion conferred  by  59  V.  c.  19,  upon  County 
Courts  (on  notice  to  the  opposite  party)  to  a 
sum  not  exceeding...  


In  County  Court  cases  to  be  increased  by  the 
Judge,  in  actions  of  a  special  or  important 
nature  not  falling  within  the  increased  juris- 
diction aforesaid  (on  notice  to  the  opposite 
party)  to  a  sum  not  exceeding 

(In  C.  C  cases  no  charge  to  be  made  by  either 
party  in  connection  with  such  application.) 

See  items  160  and  166. 

Where  an  action  of  a  special  and  important  nature  is 
strenuously  contested  on  both  sides  it  is  proper  to  allow 
fees  to  both  senior  and  junior  counsel:  Carlisle  v.  Rob- 
lin.  16  P.  R.  328. 

The  discretion  of  the  Taxing  Officer  as  to  allowing  two 
counsel  fees,  and  of  the  Taxing  Officer  at  Toronto  or  the 
Judge  in  C.C.  cases  as  to  increased  fees,  only  arises 
where  the  action  is  of  a  special  or  important  nature: 
Re  RoUnson,  16  P.  R.  423. 


c. 
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The  practice  is  not  to  interfere  on  appeal  with  the  dis- 
cretion of  a  Taxing  Officer  as  to  the  quantum  of  a  coun- 
sel fee:  Rondot  v.  The  Monetary  Times,  18  P.  R.  141;  and 
see  notes  to  Rule  774. 

This  item  is  to  be  read  as  part  of  item  163  relating 
to  arbitrations:  McKeen  v.  South  Ootcer,  12  P.  R.  553. 

In  arbitrations  in  England  there  is  no  general  rule 
that  only  one  counsel  fee  should  be  allowed:  Orient  Steam 
Navigation  Co.  v.  Ocean  Marine  Insurance  Co.,  35  W.  R. 
771.  See  note  to  item  164. 

Under  an  order  made  at  the  Assizes  postponing  the 
trial  upon  payment  of  the  costs  of  the  day,  counsel  fees 
are  taxable  according  to  the  discretion  of  the  Taxing 
Officer,  and  not  according  to  any  arbitrary  limit:  Out- 
icater  v.  Mullett,  13  P.  R.  509,  in  which  Hogg  v.  Crabb, 
12  P.  R.  14,  was  dissented  from. 

The  midday  adjournment  of  the  Court  was  held  not 
to  be  included  in  computing  the  time  occupied  by  a  case: 
Collins  v.  Worley,  60  L.  T.  748. 

Where  by  the  resignation  of  a  Judge  a  second  argu- 
ment was  rendered  necessary,  the  Court  allowed  the 
successful  party  the  costs  of  both  arguments:  Plait  v. 
Attrill,  19  C.  L.  J.  348;  3  C.  L.  T.  543. 

154.  On  argument  or  examination  in  Chambers  in 

cases  proper  for  the  attendance  of  counsel 

and  where  counsel  attends    

To  be  increased  in  the  discretion  of  the  Taxing 
Officer  in  cases  in  the  High  Court  or  Court 

of  Appeal  to  a  sum  not  exceeding  

To  be  increased  in  the  discretion  of  the  Judge 

in  C.  C.  cases  to  a  sum  not  exceeding 

Subject  to  further  increase  in  the  discretion  of 
the  Taxing  Officer  at  Toronto.  Provided 
that  the  Master  in  Chambers  may  in  cases 
before  him  recommend  a  fee. 

This  item  would  appear  to  apply  in  taxations  between 
solicitor  and  client  as  well  as  between  party  and  party: 
see  Re  Chapmar,  9  Q.  B.  D.  254;  10  Q.  B.  D.  54;  but  see 
item  166,  Rule  3,  and  Re  Macaulay,  17  P.  R.  461. 

A  fee  paid  to  counsel  in  British  Columbia  for  attend- 
ing on  an  examination  of  witnesses  there  was  allowed 
in  Logan  v.  Kirk,  14  P.  R.  130. 

155.  On  attendance  on  reference   to    Master,    C.   C. 

Clerk,  or  Referee,  when  counsel  necessary. . 


HIGH 
COURT 

AND 

COCKTOF 

APPEAL. 


C. 


2  00 
5  00 


5  00 


COUNTY 
COURTS. 


c. 


1   00 


5  00 


3  00 
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To  be  increased  in  special  and  important  matters 
requiring  the  attendance  of  counsel,  in  the 
discretion  of  the  Taxing  Officer  in  Toronto, 
(or  the  County  Court  Clerk  in  C.  C.  cases, 

not  exceeding)  

See  items  160  and  166. 

156.  Fee  on  drawing,  and  settling,  allegations  in  prse- 

cipe  for  revivor,  in  special  cases,  proper  for 

opinion  of  counsel 

be  increased  in  the  discretion  of  Taxing; 
Officer  (or  C.  C.  Clerk  in  C.  C.  cases),  to  an 
amount  not  exceeding  

157.  On   settling   pleadings,   interrogatories,   special 

cases,  issues  or  petitions,  and  advising  on 
evidence  in  contested  cases,  in  the  discretion 
of  the  Taxing  Officer  (or  C.  C.  Clerk  in  C.  C. 

cases),  not  exceeding 

See  items,  1GO  and  166. 

One  fee  for  advising  on  evidence  would  seem,  under 
this  item,  all  that  can  be  taxed  in  an  action.  In  England 
a  second  fee  may  be  allowed  where,  after  the  pleadings 
are  closed,  and  advice  on  the  evidence  obtained,  the 
opposite  party  has  by  motion  obtained  a  change  of  plead- 
ings: Wicksteed  v.  Biggs,  52  L.  T.  428. 

A  fee  revising  a  special  reply  to  a  counter-claim  is 
proper:  Alexander  v.  School  Trustees,  11  P.  R.  157. 

Where  there  was  no  trial  a  reference  having  been 
arranged  for  beforehand  by  the  parties,  and  being  neces 
sary  in  the  case,  no  fee  for  advising  on  evidence  was  al- 
lowed: Re  Robinson,  16  P.  R.  423. 

158.  On  settling  the  appeal  case  and  reasons  for  or 

against  appeal 

To  be  increased  in  the  discretion  of  the  Taxing 

Officer  at  Toronto  in  special   and  important  20  00 

matters  to  a  sum  not  exceeding  

See  items  160  and  166. 

GENERAL. 

159.  Where  any  fee  is  subject  to  be  increased,  in  the 

discretion  of  the  Taxing  Officer  in  Toronto, 
either  party  to  the  taxation  may,  during  its' 


5  00 


COUNTY 
COURTS. 


10  00 

1  00 

2  00 

3  00 


2  00 
5  00 
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progress,  require  that  such  item  shall  be 
referred  by  the  Local  Taxing  Officer  to  the 
Taxing  Officer  in  Toronto,  whose  decision 
shall  be  final  as  to  that  item,  but  this  shall 
not  prevent  an  appeal  from  such  taxation. 
See  item  160. 

160.  The  necessary  letters  and  attendances  incurred 

in  obtaining  the  decision  of  the  Taxing 
Officer  in  Toronto  in  any  matters  which  are 
in  his  discretion  .shall  be  allowed  as  part  of 
the  costs  of  the  cause. 

161.  The  Taxing  Officer  in  Toronto  may  apply  to  a 

Judge,  or  the  Courts,  on  the  taxation  of 
any  item  which  is  in  his  discretion,  or  is 
referred  to  him. 

162.  No  application  shall  be  allowed  by  either  solici- 

tor, or  counsel,  to  a  Judge,  or  the  Court,  in 
reference  to  any  item  which  is  in  the  discre 
tion  of  the  Taxing  Officer  in  Toronto,  but 
this   shall   not   prevent  an   appeal   from  a 
Taxing  Officer. 

163.  On  arbitrations,   counsel  fees  may  be  allowed 

and  taxed  on  the  same  scale  and  conditions, 
so  far  as  possible,  as  those  hereinbefore  pre 
scribed  for  counsel  fees  at  trials. 

Item  153  is  to  be  read  as  part  of  this  item,  and  the 
Taxing  Officers  at  Toronto  have  authority  to  consider 
the  question  of  increased  counsel  fees  in  the  case  of  an 
arbitration,  where  there  is  no  cause  in  Court,  and  a  re 
ference  to  a  local  officer  to  tax  costs  lias  been  made  un 
der  R.  S.  O.  1887,  c.  53,  s.  24;  Re  McKeen  &  South  Qower 
12  P.  R.  553. 

As  to  the  discretion  of  the  Taxing  Officer  in  regard  to 
fees  and  expenses  of  arbitrators,  and  in  regard  to  the 
fees  of  counsel  on  arbitrations,  see  Re  Hillyard  &  Royal 
Ins.  Co..  12  P.  R.  255. 

The  Taxing  Officer  may  in  his  discretion  allow  two 
counsel  fees,  as  he  may  in  the  case  of  a  trial  of  an  ac 
tion:  Re  Pollock,  15  P.  R.  355. 

In  arbitrations  in  England  there  is  no  general  rule 
that  only  one  counsel  fee  should  be  charged:  Orient  Steam 
Nov.  Co.  v.  Ocean  Marine  Ins.  Co.,  35  W.  R.  771. 


1486 


TARIFF   OF   COSTS. 


HIGH 
COURT 

AND 

COUKT  OF 

APPEAL. 

COUNTY 
COURTS. 

TABLE  OF  COSTS— Continued. 

In  taxing  the  costs  of  an  arbitration  upon  the  County 
Court  scale,  no  larger  fee  for  attendance  of  counsel  be- 
fore the  arbitrators  than  $25  can  be  allowed,  even  though 
the  attendance  is  for  several  days:  see  item  153. 

Arbitrators  are  not  under  R.  S.  O.  c.  62,  entitled  to 
charge  as  fees  for  a  day's  sitting,  which  extends  beyond 
six  hours,  more  than  the  maximum  amount  fixed  by  the 
schedules  for  a  single  day's  sitting:  Re  Thornbury  &  Grey, 
15  P  R.  193. 

164.  On  appeals  to  the  Court  of  Appeal  and  in  County 

Court  appeals  where  the  fees  are  not  above 
provided  for,  the  same  fees  and  allowances 
shall  be  taxed  as  are  allowed  for  similar 
services  in  the  High  Court  or  County  Court, 
as  the  case  may  be. 

165.  In  taxing  costs  between  solicitor  and  client,  the 

Taxing  Officer  or  County  Court  Clerk,  in 
County  Court  cases,  may  allow  for  services 
rendered  not  provided  for  by  this  tariff,  a 
reasonable  compensation  as  far  as  practic- 
able analogous  to  its  provisions. 

166.  Where  a  taxation  is  between  solicitor  and  client 

on  a  reference  made  under  the  Act  respect- 
ing Solicitors  (R.  S.  O.  1887,  c.  147)  (a)  and 
Rules  1184  to  1188,  the  officer  to  whom  the 
matter  is  referred  may  exercise  all  the 
.  powers  of  the  Taxing  Officer  at  Toronto  in 
respect  to  increasing  allowances  made  by 
this  tariff. 

(a)  Now  R.   S.   O.  c.  174. 

This  item  is  in  confirmation  of  the  decision  in  Re 
Mdcaulay,  17  P.  R.  461. 

Though  a  Taxing  Officer  has  a  discretion  in  the  taxa- 
tion of  costs  as  between  party  and  party,  and  the  same 
discretion  as  between  solicitor  and  client,  still  it  by  no 
means  follows  that  what  is  reasonable  in  the  former  case 
is  nlso  reasonable  in  the  latter:  Re  Bluth  <{•  Fanshawe,  f>2 
L.  J.  Chy.  186;  Smith  v.  Haricood,  17  P.  R.  36. 

A  fee  of  $20  a  day  was  allowed  to  a  solicitor  attending 
upon  the  execution  of  a  commission:  Greey  \.  Smith,  7  C. 
L.  T.  168. 
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Before  incurring  any  unusual  expense,  the  solicitor 
should  inform  his  client  that  it  is  unusual,  and  obtain 
his  sanction,  letting  him  know  that  the  expense  may  not 
be  allowed  between  party  and  party:  Re  Broad  v.  Broad, 
15  Q.  B.  D.  252,  420.  See  also  Rule  1176.  A  trustee  was 
allowed  costs  out  of  the  estate,  of  a  petition  to  correct 
slips  in  a  former  petition:  In  re  Hopper's  Trusts,  34  W. 
R.  392.  A  solicitor  was  disallowed  between  solicitor 
and  client  costs  occasioned  by  an  inaccurate  statement 
in  particulars  of  sale,  by  reason  of  which  the  Court  of 
Appeal  held  a  purchaser  not  bound  to  complete  his  pur- 
chase: Re  X.,  81  L.  T.  Jour.  6.  The  costs  of  journeys  to 
London  by  a  country  solicitor  were,  under  special  cir- 
cumstances, allowed:  In  ye  Storer,  32  W.  R.  767. 
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TARIFF    B. 


TARIFF  OF  DISBURSEMENTS. 

(Rule  1179.) 


Except  where  otherwise  expressly  provided  by  Statute  or  Rule  of 
Court,  the  following  fees  and  allowances  shall  be  taken  and 
received  by  the  officers  and  persons  herein  mentioned  in  civil 
actions  in  the  High  Court  and  Court  of  Appeal  and  in  the 
County  Courts  in  lieu  of  all  fees  payable  to  those  officers  and 
persons  under  the  tariffs  heretofore  in  force  in  the  said  Courts  : 


HIGHER 
SCALE 
HIGH 

COUNTY 

AND 

COURT  OF 
APPEAL. 

COURTS. 

FEES  TO  BE  PAYABLE  IN  STAMPS  OR  OTHER- 
WISE TO  OFFICERS  OF  THE  COURTS. 

(Inclusive  of  all  Fees  expressly  imposed  by  Statute.) 
REGISTRAR  OF  COURT  OF  APPEAL. 
1    Settino"  down  for  argument  (a)                    .    ... 

$      C. 

4  00 

$      C. 

2.  On  every  judgment  or  order  of  the  Court  passed 
and  entered  (a)                           

2  00 

3.  Certificate  on  discharging  appeal    
4    On  every  order  in  Chambers                

0  90 
0  50 



5.  For  other  services  the  like  charges  as  are  pay- 
able in  the  High  Court  for  similar  services. 

(a)  Imposed  by  58  V.  c.  12,  s.  184.    (R.  S.  O.  c.  51,  s.  184). 
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HlttHER 

SCALE. 
HIGH 

COUNTY 

AND 

COURT  OF 
APPEAL. 

COURTS. 

FEES  TO  BE  PAYABLE  IN  STAMPS,  ETC.—  Cow. 

MASTER  IN  ORDINARY,  LOCAL  MASTERS  AND  OFFICIAL 
AND  SPECIAL  REFEREES. 

6.  Filing  and  entering  judgment  or  order  in  Mas- 
ter's book  

$     C. 

0  20 

$     C. 

0  10 

7.  Every  warrant  or  appointment  

0  50 

0  10 

8.  Administering  oath  or  taking  affirmation  

0  20 

0  20 

9.  Marking;  every  exhibit  .  .  , 

0  20 

0  10 

10.  Drawing  depositions  (in  infancy  matters  only) 
reports  or  orders,  per  folio,  to  include  time 
occupied  .. 

0  20 

0  20 

11.  Fair  copy,  per  folio  (when  necessary)   

0  10 

0  10 

12.  Copies  of  evidence  supplied  to  parties  or  for  the 
use  of  the  J  udges  —  such  sums  as  may  be 
authorized  under  any  Order  in  Council. 
13.  Copies  of  evidence  not  provided  for  by  any  such 
Order  in  Council,  and  copies  of  papers  given 
out  when  required,  per  folio  

0  10 

0  10- 

14.  Every  attendance  upon  any  proceeding  or  en- 
largement thereof  or  selling  property  

1  50 

0  50 

15.  For  each  additional  hour  

1  50 

0  50 

16.  Fee  on  report  signed  (only  one  to  be  allowed  in 
each  action  or  matter,  on  first  report)  .    .  . 

2  00 

Nil. 

17.  Every  certificate,  if  not  longer  than  two  folios... 
18.  For  each  folio  over  two  

0  50 
0  20 

0  20 

Nil. 

19.  Filing  each  paper  or  subsequent  order 

0  10 

0  10 

20.  Taxing  costs,  per  hour... 

1  00 

21.  Taxing  costs,  including  attendance  

0  80 

22.  Making  up  and  forwarding  depositions,  bills  of 
costs  and  proceedings  in  Master's  office  

0  50 

0  10 

23.  Every  special  attendance  out  of  office  within  two 
miles,  per  hour  occupied  by  reference  or  sale 
24.  Every  additional  mile  above  two  for  travelling 
expenses  .  . 

2  00 
0  20 

0  50 
0  10 

J.A.—  94 
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HIGHER 
SCALE. 
HIGH 

COUNTY 

AND 

COURT  OF 
APPEAL. 

COURTS. 

FEES  TO  BE  PAYABLE  IN  STAMPS,  ETC.—  Con. 
25    Every  order  in  Chambers  . 

$     C. 

0  50 

$    c. 
0  20 

V 

26    Searching  files  in  office           

0  10 

27.  Do.  on  Higher  Scale  same  allowance  as  to  Deputy 
Registrar. 

CLERK  OF  THE  PROCESS,  CLERK  OF  THE  CROWN  AND 
PLEAS,  REGISTRARS,  LOCAL  REGISTRARS,  DEPUTY 
REGISTRARS,  DEPUTY   CLERKS  OF  THE  CROWN, 
CLERK  IN  CHAMBERS,  ACCOUNTANT  AND  TAXING 
OFFICERS  IN  THE  HIGH  COURT,  AND  THE  CLERKS 
OF  THE  COUNTY  COURTS. 

28    Every  writ         

0  50 

0  50 

29.  Every   Concurrent,  Alias,    Pluries  or  Renewed 
Writ  

0  50 

0  40 

Additional  on  every  Writ  by  Statute  (6)  

0  50 

30.  Every  appearance  entered,  and  filing  memoran- 
dum thereof  

0  20 

0  15 

81.  Every  appearance,  each  defendant  after  the  first 
32.  Filing  every  Affidavit,  Writ  or  other  proceeding 
33    Amendinf  every  Writ  or  other  proceeding  

0  10 
0  10 
0  30 

0  10 
0  10 
0  25 

84.  Upon  payment  of  money  into  Court  where  the 
amount  is  upwards  of  $10    

0  30 

0  80 

[No  sum  to  be  payable  in  respect  of  payments 
into  Court  upon  mortgages  or  securities  held 
by  the    Accountant    (Rule    18    Feb.,   1892 
1271).] 
35.  Upon  payment  of  money  out  of  Court  where  the 
amount  is  upwards  of  $10  (Rules  of  18  Feb., 
1892,  1271)  '.. 

0  30 

0  30 

36.  Passing  and  certifying  Record  (payable  in  cash 
to  Deputy  Clerks  of  the  Crown,  Local  Regis- 
trars  and  Deputy  Registrars  not  paid  by 
salary)  

1  00 

0  50 

(b)  Imposed  by  58  V.  c.  12,  s.  183  (R.  S.  O.  c.  51,  s.  183),and  payable  in  stamps. 
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FEES  TO  BE  PAYABLE  IN  STAMPS,  ETC.— Con. 

37.  Entering  action  for  trial  or  assessment  (including 

H.  C.  cases  entered  for  trial  at  C.  C.)  (6)  . . 

(The  foregoing  fee  of  $2  payable  by  Statute  (6) 

to  be  payable  in  cash  to  Deputy  Clerks  of 

the   Crown,   Local  Registrars  and  Deputy 

Registrars  not  paid  by  salary.) 

Additional  fee  in  High  Court  cases  payable  by 

Statute  for  the  Shorthand  Reporters'  Fund 

payable  in  cash  (c) 

Additional  fee  by  Statute  in  jury  cases  (d) — 

38.  On  setting  down  on  the  paper   for  argument 

every  special  case 

Additional  fee  payable  by  Statute  (6) 

39.  Setting  down  a  cause  for  any  other  purpose... , 

40.  Subpoena,  including  filing  pnecipe 

Additional  fee  by  Statute  (6) 

Every  Reference,  Inquiry,  Examination,  or  other 
special  matter  for  every  meeting  not  exceed- 
ing one  hour,  not  including  the  settlement 
of  minutes  of  a  judgment  nor  the  allowance 

or  disallowance  of  abond 

As  to  Minutes  of  Judgment,  this  expresses  a  ruling  of 

Boyd,  C.,  29th  September,  1888,  and  as  to  settling  a  bond 

for  security  for  costs,  the  decision  in  Casey  v.  Harden,  16 

P.  K. 127. 

42.  Every  Reference,  Inquiry,  Examination,  or  other 

special  matter,  for  every  additional  hour  or 
less  

43.  Fee  on  report  made  on  such  reference,  etc.  ... 

44.  Attending  on  opening  Commission 

45.  Every  certificate  made  evidence  by  Law,  or  re- 

quired by  the  practice,  including  any  neces- 
sary search 

Additional  fee  where  seal  is  required  (6) 


41 


2  00 


1  00 
3  00 

0  20 
0  30 
0  50 
0  50 
0  50 


1  00 


1  00 
1  00 
1  00 


0  50 
0  50 


c. 


0  50 


1  50 
0  20 


0  20 
0  20 


0  75 


0  50 

1  00 
0  50 


0  50 


(6)  Imposed  by  58  V.  c.  12,  s.  183  (R.  S.  O.  c.  51,  s.  183),  and  payable  in  stamps. 

(c)  Imposed  by  58  V.  c.  12,  s.  131,  as  amended  by  59  V.  c.  18,  Sched.  (21).     B. 
S.O.  c.  51,  s.  171). 

(d)  Imposed  by  K.  S.  O.  1887,  c.  52,  s.  148  (B.  S.  O.  1897,  c.  61,  s.  150). 
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FEES  TO  BE  PAYABLE  IN  STAMPS,  ETC.— 


46.  Every  Certificate  for  Registration 

Additional  fee  for  Seal  of  Court  or  office  (b)... 

47.  Entering  Certificate  of  Title  or  Conveyance,  per 

folio 

48.  Every  ordinary  Order 

Additional  fee  by  Statute  (6)  

49.  Every  special  Order,  not  exceeding   six  folios 

per  folio  

Additional  fee  by  Statute  (6)  , 

50.  Every  Chamber  Order 

51.  Every  interlocutory  Judgment  or  Judgment  bj 

default 

Additional  fee  by  Statute  (b)   

52.  Every  final  Judgment  otherwise  than  Judgmem 

by  default  

Additional  fee  by  Statute  (6)  

53.  Taxing  Bill  of  Costs,  and  giving  allocatur  or 

certificate  

Additional  fee  by  Statute  (b)  

54.  Entering  Order  when  necessary,  per  folio 

55.  Taking  account  on  Praecipe  Judgment  

Where  the  defendant  disputes  the  amount  only  of  th 
plaintiff's  claim,  and  an  account  is  taken  by  the  judg 
ment,  the  officer  signing  judgment  is  entitled  for  taking 
the  account  to  no  greater  fee  than  the  amount  specified 
in  this  item:  Gilpin  v.  Cole,  17  C.  L.  T.  380. 

56.  Exemplification,  or  office  or  other  copy  of  paper 

or  proceedings  required  to  be  given  out,  pe 
folio,  besides  certificate  and  seal  when  re 

quired 

Additional  fee  by  Statute  for  Seal  of  Court 

57.  Examining    and    authenticating    papers   when 

copy   prepared    by   Solicitor — every   thre 
folios  

58.  Every  search,  if  within  one  year  

59.  Every  search,  if  over  one  year  and  within  tw 

years 


0  50 
0  50 

0  10 
0  30 
0  20 

0  20 
0  20 
0  50 

0  50 
0  60 

0  50 
0  60 

0  70 
0  20 

0  10 

1  00 


0  10 
0  50 


0  05 
0  10 

0  20 


(6)  Imposed  by  58  V.  c.  12,  s.  183  (K.  S.  O.  c.  51,  B.  183),  and  payable  in  stamps. 
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60.  Every  search,  if  over  two  years,  or  a  genera 

search 050        020 

61.  Every  Affidavit,  Affirmation,  etc.,  taken  before 

them 0  20       0  20 

62.  Every  Allowance  and  Justification  of  Bail  0  30 

63.  Taking  Recognizance  of  Bail  0  30 

64.  Entering  Satisfaction  on  Record,  and  filing  Satis- 

faction piece,  including  any  necessary  search    0  50       0  30 

65.  Every   Commission    for    the    Examination    of 

Witnesses  1  00       0  50 

66.  Making  up  and   forwarding   papers,  including 

bills  of  costs 0  50       0  ]0 

67.  Every  Commission  for  taking  Bail  and  Affidavit 

(to  be  on  parchment) 2  00 

68.  Entering  Exoneretur  on  Bail  piece 0  30       0  20 

69.  Making  up  Records  of  Conviction,  or  of  Acquittal, 

per  folio  0  10 

70.  Entering  and  Docketing  Judgment  0  50 

71.  For  making  the  Entry  required  in  Cognovit  Book    0  50       0  50 

CLERKS  OF  THE  COUNTY  COURTS  (Additional). 

72.  Every  Judgment  pronounced,  Jury  discharged, 

Record  withdrawn,  or  Order  of  Reference  at 

the  trial  0  50 

73.  Drawing  appointments  made  by  the  Judge 0  25 

74.  Every   appointment   for   taxation   of   costs    or 

otherwise,  made  by  C.  C.  Clerk  0  10 

T5.  For  every  Jury  sworn 1  00 

).  Every  enlargement  on  application  to  the  Judge 
in  Chambers,  including  search,  if  marked 
by  the  Clerk  ...: 015 
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DEPUTY  REGISTRARS  NOT  PAID  BY  SALARY. 

(Additional,  only  so  long  as  the  present  officers  retain 
office  and  are  not  paid  by  salary.) 

77.  Marking  every  exhibit  produced  on  the  exam- 

ination of  witnesses 0  20 

78.  Swearing  each  witness 0  20 

79.  Attending  on  inspection  of  documents,  produced 

with  affidavits  on  production,  per  hour 1  00 

SPECIAL  EXAMINER. 

80.  Every  appointment  0  50 

81.  Administering  oath  or  taking  affirmation 0  20 

82.  Marking  every  exhibit 0  20 

83.  Taking  depositions  per  hour  1  50 

84.  Fair  copy  for  Solicitor,  per  folio  (when  required)  0  10 

85.  Every  attendance  out  of  office  when  within  two 

miles  2  00 

86.  Every  attendance  over  two  miles  out  of  office — 

extra  per  mile  0  20 

87.  Every  certificate  0  50 

88.  Making  up  and  forwarding  answers,  depositions, 

etc.,  including  filing  Praecipe  0  50 

89.  For  every  attendance  upon  an  appointment,  when 

Solicitor   or  witnesses   do   not   attend   and 
examiner  not  previously  notified 1  00 


REFEREE  OF  TITLES. 

90.  Every  Warrant   or   Appointment  in   contested 

cases  

91.  Administering  Oath  or  taking  Affirmation   ... 

92.  Marking  every  exhibit 


HIGHER 

SCALE. 

HIGH 

COURT 

AND 

COURT  OF 
APPEAL. 


0  30 
0  20 
0  10 
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98.  Drawing  depositions,  reports  or  orders,  adver- 
tisements and  notices,  per  folio   

94.  Copy  of  papers  given  out  when  required,   per 

folio 

95.  Every   attendance  upon  a  reference  in  a  con- 

tested case  

96.  For  each  additional  hour  after  the  first 

97.  Every  certificate  not  being  the  certificate  of  title 

98.  Filing  each  paper 

99.  Taxing  costs,  including  attendance 

100.  Making  up  and  forwarding   papers  to  the  In- 

spector of  Titles 

101.  Every  special  attendance  out  of  office  within 

two  miles 

102.  Every  additional  mile  above  two  

103.  Reading  affidavit,  per  folio 

104.  Matter  added,  per  folio  

105.  Searching  files  in  office 

106.  Every  deed  in  the  chain  of  title  other  than  sat- 

isfied mortgages 

107.  Where  title  is  claimed  by  possession  only 

108.  Drawing  and  engrossing  certificate  of  title,  or 

conveyance  in  duplicate  

109.  All  necessary  sums  paid  for  postage  or  trans- 

mission of  papers 

See  also  Rule  1011. 


C. 


0  20 

0  10 

1  00 
1  00 
0  50 

0  10 

1  00 

0  80 

1  00 
0  20 
0  02 
0  20 
0  20 

0  50 
4  00 

4  00 


$  o. 


INSPECTOR  OF  TITLES. 


110.  On  entering  petition,  for  all  correspondence, 
examination  of  the  title,  drawing  and  en- 
grossing certificate  or  conveyance  and  every 
other  matter  or  thing  done  under  the  peti- 
tion (Con.  Rule  1036)  


8  00 
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REAL  REPRESENTATIVE. 

111.  The  Real  Representative  acting  under  the  Act 

respecting  the  partition  and  sale  of  Real 
Estate  (R.  S.  0. 1887,  c.  104)  (a)  shall,  in  the 
case  of  proceedings  being  instituted  in  the 
High  Court  or  a  County  Court,  be  entitled 
to  demand  and  receive  for  all  services  per- 
formed by  him  under  the  said  Act,  the  same 
fees  as  nearly  as  may  be  as  are  allowed  to 
Local  Masters  or  Special  Examiners  for 
similar  services, 
(a)  Now  R.  S.  O.  c.  123. 

CRIER. 

112.  Calling  every  case,  with  or  without  jury 

113.  Swearing  each  witness,  or  constable 


COMMISSIONERS. 

114.  For  taking  every  affidavit  

115.  For  taking  every  recognizance  of  bail 

116.  For  marking  every  exhibit , 


ALLOWANCE  TO  WITNESSES. 

A  plaintiff  is  not  bound  to  rely  on  the  admissions  of 
the  defendants  in  the  examination  for  discovery  and  the 
costs  of  witnesses  called  to  prove  facts  thus  admitted 
are  taxable:  Alexander  v.  School  Trustees,  11  P.  11.  157. 
The  costs  of  witnesses  called  to  prove  irrelevant  matters 
should  not  be  allowed:  Christopher  v.  Noxon,  10  P.  R. 
149.  When  the  witness  is  subpoenaed  and  not  called  the 
Taxing  Officer  may  inquire  into  the  practicability  and 
necessity  of  subpoenaing  him:  McLean  v.  Evans,  3  P.  R. 
154;  and  see  Re  Prescott  Election,  32  U.  C.  Q.  B.  303. 
The  extra  costs  of  witnesses  occasioned  by  trying  the 
action  out  of  the  county,  where  the  witnesses  reside, 


0  60 
0  15 


0  20 
0  50 
0  10 


0  50 
0  15 


0  20 
0  50 
0  10 
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may  be  disallowed  by  a  Judge  to  a  successful  party:  see 
Ledyard  v.  McLean,  18  Gr.  139,  where  such  costs  were 
disallowed  to  a  successful  defendant. 

The  Master  may  examine  into  the  truth  of  an  affida- 
vit of  disbursements  for  witness  fees,  or  counsel's  re- 
ceipt for  fees:  Doe  dem.  Boulton  v.  Switzer,  1  C.  L.  Ch. 
83;  Ham  v.  Lasher,  24  U.  C.  Q.  B.  359.  See  also  notes, 
supra,  p.  1289. 

Where  witnesses  are  not  called,  the  onus  is  on  the 
party  subpoenaing  them  to  shew  their  relevancy,  and 
sufficient  reason  for  their  not  having  been  called:  Ca-r- 
lisle  v.  Roblin,  16  P.  R.  328;  and  see  East  Stonchause,  L. 
B,  v.  Victoria  Brewery,  etc.,  43  W.  R.  585;  73  L.  T.  54. 

117.  To  witnesses  residing  within  three  miles  of  the 

Court  House,  per  diem 

118.  To  witnesses  resided  over  three  miles  from  the 

Court  House   

119.  Barristers  and  solicitors;  physicians  and  surgeons, 

other  than  parties  to  the  cause,  when  called 
upon  to  give  evidence,  in  consequence  of 
any  professional  service  rendered  by  them, 
or  to  give  professional  opinion,  per  diem  ... 

120.  Engineers,  serveyors  and  architects,  other  than 

parties  to  the  cause,  when  called  upon  to 
give  evidence  of  any  professional  service 
rendered  by  them,  or  to  give  evidence  de- 
pending upon  their  skill  or  judgment,  per 

diem 

An  auctioneer  was  held  entitled  to  fees  as  a  profes- 
sional witness  in  Re  Workingmen's  Mutual  Soc.,  21  Ch.  D. 
831,  and  it  was  there  held  also  that'  the  witness  though 
sworn  might  refuse  to  answer  until  paid  the  fee  to  which 
he  was  entitled.  In  Ontario  an  auctioneer  w;ould  not 
appear  to  be  so  entitled. 

An  officer  of  the  Court  subpoenaed  to  produce  public 
documents  in  his  custody  was  held  to  be  entitled  to  pro- 
fessional witness  fees  of  $4  a  day:  Re  Nelson,  2  Chy.  Ch. 
252;  but  this  is  not  now  proper  under  the  present  tariff, 
and  Rule  1151,  unless  the  Court,  Judge,  or  officer  before 
whom  the  witness  produces  the  documents  otherwise 
orders. 
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SCALE. 
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$     C. 

$     C 

1  00 

1  OC 

1  25 

1  2£ 

4  00 

4  OC 

4  00 

4  OC 
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$    o. 

$     C. 

121.  If  witnesses  attend  in  one  case  only,  they  willj 

be  entitled  to  the  full  allowance.  If  they 
attend  in  more  than  one  case,  they  will  be 
entitled  to  a  proportionate  part  in  each  cause 
only. 

122.  The  travelling  expenses  of  witnesses,  over  three 

miles,  shall  be  allowed,  according  to  the 
sums  reasonably  and  actually  paid,  but  in 
no  case  shall  exceed  twenty  cents  per  mile, 
one  way. 

See  Picasso  v.  Trustees  of  Maryport  Harbour,  W.  N. 
1884,  85;  28  Sol.  Jour.  391,  where  costs  of  keeping  a 
witness  until  the  trial  were  allowed  under  special  cir- 
cumstances. The  Ontario  Rules  and  Tariff  do  not  ex- 
pressly authorize  such  an  allowance. 

See  also  The  City  of  Lucknow,  51  L.  T.  907. 

The  expense  of  witnesses  subpoenaed,  but  not  called, 
may  be  allowed  in  the  discretion  of  the  Taxing  Officer, 
but  were  disallowed  where  the  evidence  expected  from 
the  witnesses  was  apparently  of  no  value,  and  they  were 
subpoenaed  from  abundance  of  caution:  Beddinaton  v. 
Deichmann,  SO  L.  T.  Jour.  226. 

Amongst  the  costs  of  the  day  given  to  a  defendant  on 
an  adjournment  of  the  trial,  his  expenses  were  allowed 
where  his  counsel  certified  that  he  could  not  have  pro- 
ceeded without  him;  and  it  was  held  that  it  was  prema- 
ture to  say  at  that  stage  of  the  cause  that  no  material 
evidence  could  be  given  by  defendant:  Ckwdfellow  v. 
SJiuttleworth,  3  C.  L.  T.  105 

The  travelling  expenses  of  a  party  who  was  a  neces- 
sary and  material  witness  in  his  own  behalf,  and  came 
from  England  to  give  evidence  at  the  trial,  may  be 
allowed:  Fox  v.  Toronto  &  Nvpls»ing  Ry.  Co.,  1  P.  R.  157, 
even  though  he  is  entitled  to  Division  Court  costs  only 
in  the  action:  Talbot  v.  Poole,  15  P.  R.  274. 

The  costs  of  executing  a  commission  are  entirely  in 
the  discretion  of  the  Taxing  Officer:  76.  See  also  Col- 
borne  v.  Thomas.  4  Gr.  169. 

The  amount  to  be  allowed  for  procuring  the  attendance 
of  witnesses  who  live  out  of  the  jurisdiction  is  in  the 
discretion  of  the  Taxing  Officer,  and  is  not  limited  to  the 
amount  here  specified:  Ball  v.  Crompton  Corset  Co.,  11 
P.  R.  256;  see  also  note  to  Rule  1181;  and  see  Commis- 
sioners of  Railways  v.  O'Rvurke,  75  L.  T.  84. 
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An  action  lies  at  the  suit  of  a  witness  against  the 
party  subpoenaing  him  for  his  witness  fees,  if  not  duly 
paid:  Chamberlain  v.  Stoneham,  24  Q.  B.  D.  113. 


N.B. — In  all  applications  and  proceedings  before  the 
County  Court  Judges  not  relating  to  suits 
instituted  in  any  Court  of  Civil  Jurisdiction 
there  shall  be  payable  to  the  Clerks  of  the 
County  Courts  the  same  fees  as  in  this 
Table  so  far  as  the  same  are  applicable. 
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FEES  OF  SHERIFFS  AND  CORONERS 


CIVIL  MATTERS. 


(Referred  to  in  Rule  1189. 




HIGHER 
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COURTS 

FEES  PAYABLE  TO  SHERIFFS  AND 
CORONERS. 

General  Matters. 

1.  Receiving,  filing,  entering,  and  indorsing  all  Writs, 
Pleadings,  Rules,  Notices,  or  other  papers, 
each  

$     C. 

0  25 

$     C. 

0  10 

2.  Return  of  all   Process  and  Writs,   except  Sub- 
posnas  

0  50 

0  25 

3.  Return  of   Pleadings,  Rules,    Notices,  or   other 
papers  .  . 

0  25 

0  15 

4.  Every  search,  not  being  by  a  party  to  a  cause  or 
his  Solicitor  

0  30 

0  30 

5.  Certificate  of  result  of  such  search,  when  required 
(a  search  for  a  Writ  against  lands  of  a  party 
shall  include  sales  under  Writ  against  same 
party,  and  for  the  then  last  six  months) 

0  75 

0  75 
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6.  Where  a  certificate  respecting  executions  against 
lands  is  required,  the  Sheriff,  if  so  requested, 
is  to  include  in  one  certificate  any  number 
of  names  in  respect  of  which  the  certificate 
may  be  required  in  the  same  matter  or  in- 
vestigation, but  shall  be  entitled  to  the  same 
fees  as  if  one  certificate  were  given  for  each 
name,  provided  that  no  greater  sum  than  $4 
shall  be  charged  or  collected  in  respect  of 
such  certificate.     (50  V.  c.  7,  s.  5.) 
7.  Every  Warrant  to  execute  any  Process,  mesne  or 
final,  directed  to  the  Sheriff,  when  given  to 
a  Bailiff  

$    c. 
0  75 

$      C 

0  5( 

8.  Every  Jury  sworn,  or  Cause  tried  before  a  Judge 
9.  Every  Letter  written  (including  copy)  required 
by  party  or  his  Solicitor  respecting  Writs 
or  Process,  when  postage  prepaid  

1  00 
0  50 

0  8( 
0  3( 

10.  Drawing  every  Affidavit  when  necessary  and  pre- 
pared by  Sheriff  

0  25 

0  2! 

Service  of  Process  and  Papers. 

11.  Service  of  non-bailable  Process,  each  defendani 
(no   fee  for   Affidavit   of   Service   in    such 
cases  to  be  allowed,  unless  service  made  or 
recognized,   by  Sheriff;    on    County  Courl 
scale,  including  affidavit  of  service)  

1  50 

1  01 

12.  Serving    Subpoenas,    Orders,   Notices,   or    other 
papers  (besides  mileage)  (a)  

0  75 

0  5 

13.  For  each  additional  party  served  

0  50 

0  2 

14.  Actual   and   necessary  mileage  from  the  Court 
House  to  the  place  where  service   of  any 
Process,  paper  or  proceeding  is  made,  per 
mile  .  . 

0  13 

0  1 

(a)  As  to  the  allowance  of  mileage,  see  Rule  1172. 
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Arrest  and  Attachment. 


15.  Arrest,  when  amount  does  not  exceed  $200 2  00 

$400 4  00 

over $400 6  00 

16.  Bail  Bond  or  Bond  to  the  limits 2  00 

17.  Assignment  of  the  same 1  00 

18.  Mileage  going  to  arrest  when  made,  per  mile.  ...  0  18 
Mileage  conveying  party  arrested  from  place  of 

arrest  to  the  gaol,  per  mile 0  13 

19.  Bringing  up  prisoner  on  attachment  or  Habeas 

Corpus,  besides  travel  at  20c.  per  mile 1  50 

20.  Certificate  of  surrender  by  sureties  under  Rule 

1049 1  00 

Absconding  Debtors. 

21.  Seizing  estate  and  effects  on  attachment  against 

an  absconding  debtor 3  00 

22.  Valuators,  each 1  00 

23.  Removing  or  retaining  property,  reasonable  and 

necessary  disbursements  and  allowances  to 
be  made  by  the  Taxing  Officer,  or  in  the 
C.  C.  by  order  of  the  Court  or  a  Judge. 

24.  Drawing  Bond  to  secure  goods  taken  under  an 

attachment  against  an  absconding  debtor,  if 
prepared  by  Sheriff 1  50 

Replevin. 

25.  Precept  or  Warrant  to  Bailiff  in  Replevin 0  75 

26.  Drawing  Notice  for  Service  on  Defendant  in  Re- 

plevin      0  75 

27.  Delivering   goods    to   the    party   obtaining    the 

Order  of  Replevin 3  00 

28.  For  Writ  De  Retorno  Habendo..  ...    1  00 
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29.  On  Replevin  Bond 

30.  Assignment 

81.  All  necessary  disbursements  for  the  possession, 
care  and  removal  of  property  taken  in  Re- 
plevin. 

Juries. 


32.  Notice  of  appointment  for  ballot  of  Jury 

33.  Notice  to  Clerk  of  Peace  of  such  appointment. .  . 
84.  Fee  on  balloting  Special  Jury 

35.  Fee  on  striking  Special  Jury 

36.  Serving  each  Special  Juror  (besides  mileage  at 

13c.  per  mile) , 

37.  Returning  Panel  of  Special  Jurors 

38.  Keeping  and  checking  pay  list  of  Special  Jurors' 

attendance,  in  each  case 


Sales,  Poundage,  Etc. 

39.  Poundage  on  Executions,  and  on  attachments  in 

the  nature  of  Executions,  where  the  sum 
made  does  not  exceed  $1,000  (in  the  C.  C. 
on  the  sum  made) 

40.  Where  the  sum  is  over  $1,000  and  under  $4,000, 

upon  the  excess  over  $1,000  (in  addition  to 
the  poundage  allowed  up  to  $1,000).  .  .  . 

41.  Where  the  sum  is  $4,000  and  over,  upon  the  ex- 

cess over  $4,000  (in  addition  to  the  pound- 
age allowed  up  to  $4,000) 

(Exclusive  of  mileage  for  going  to  seize  and  sell, 
and  of  all  disbursements  necessarily  incurred 
in  the  care  and  removal  of  property.) 
As  to  these  last  words,  see  Morrison  v.  Taylor,  9  P.  R. 
394.      They   include  the   Sheriff's   possession   money,   in 
regard  to  which  the  amount  to  which  the  Sheriff  is  en- 
titled is  $1.25  for  a  day  of  24  hours:  Hay  v.  Drake,  8  P. 
R.  120. 


HIGHER 
SCALE. 
HIGH 
COOBT 

AND 

COURT  OF 
APPEAL. 


$     C. 


00 
00 


0  50 
0  50 
5  00 
2  50 

0  50 

1  00 

1  00 


6  per  ct 
3  per  ct 
l^perct, 


COUNTY 
COURTS. 


$    c. 

2  00 
0  25 


0  25 

0  25 
2  50 

1  25 


0  25 

0  50 

1  00 


5  per  ct. 
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FEES  OF  SHERIFFS  AND  CORONERS—  Cow. 

Mileage  is  only  chargeable  on  going  to  seize  and  sell, 
not  on  returning,  nor  for  putting  up  notices  of  sale  and 
postponements:  Hay  v.  Drake,  8  P.  R.  120. 
Where  a  Sheriff  makes  a  seizure  in  one  place,  and  sub- 
sequently has  another  fl.  fa.  delivered  to  him,  he  is  not 
entitled  to  charge  a  fee  or  mileage  for  a  second  seizure 
unless  he  in  fact  makes  a  fresh  seizure  in  a  different 
place,   or  probably  of  further  goods  at  the  same  place 
where  the  first  seizure  was  only  of  sufficient  to  satisfy 
the  writs  at  the  time  in  his  hands:  see  Re  Wells,  68  L. 
T.  231. 
See   further   as    to    where    the    Sheriff   is   entitled    to 
poundage,  supra,  pp.  104G,  1047,  1316,  1317. 
42.  Schedule    taken    on    Execution,    attachment   or 
other  process,  including  copy  to  Defendant, 
not  exceeding  5  folios  

q     P 

V       L» 

i  on 

$     C. 

OKA 

43    Each  folio  above  5    

0  10 

0  10 

44.  Drawing  advertisements  when  required  by  law 
to  be  published   in   the   official  Gazette  or 
other  newspaper,  or  to  be  posted  up  in  a 
Court  House  or  other  place,  and  transmit- 
tin0*  same  in  each  suit              

1      ^if) 

07* 

45.  Every  necessary  notice  of   Sale  of    Goods  (not 
more  than  S)  in  each  suit  

0  7*5 

0  40 

46.  Every  notice  of  Postponement  of  Sale,  in  each  suit 
47.  The  sum  actually  disbursed  for  Advertisements 
required  by  law  to  be  inserted  in  the  official 
Gazette  or  other  newspaper. 

Sequestration. 

48.  Upon  seizure  of  estate  and  effects  under  writ  oi 
sequestration  

0  25 
4  00 

0  20 
1  00 

49.  Schedule  of  goods  taken  in  execution  (including 
copy  for  defendant)  if  not  exceeding  five 

1  00 

0  50 

50    Each  folio  above  five                 

0  10 

0  10 

51.  Removing  or  retaining  property,  reasonable  and 
necessary  disbursements  and  allowances  to 
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SCALE. 
HIGH 
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COURT  01 
APPEAL. 

COURTS. 

FEES  OF  SHERIFFS  AND  CORONERS—  Con. 

be  made  by  the  Taxing  Officer,  or  by  order 
of  the  Court  or  Judge. 
52.  (Poundage  upon  sequestration  followed  by  sale 
and  collection  —  as  on  other  executions). 

Writ  of  Possession. 

53.  Executing  Writ  of   Possession  and  serving  and 
executing    Writ     of     Restitution,    besides 
mileage  

$     C. 

6  00 

$     C. 

2  00 

Hob.  Fac.  Seisin. 

54.  Viewing  Lands,  and  instructing  Surveyors  under 
Hab.  Fac.  Seisin,  exclusive  of  mileage,  per 
dav  . 

5  00 

55.  Giving    Possession,    exclusive    of    mileage    and 
assistance    

5  00 

56.  All  necessary  disbursements   to   Surveyors   and 
others  for  surveying  the  lands  and  giving 
possession,  to  be  allowed  to  the  Sheriff. 

On  a  View  by  a  Jury. 

57.  For  travelling  expenses  to  the  Sheriff,  Shewers 
and  Jurymen  —  Expenses  actually   paid,   if 
reasonable  . 
58,  Fee  to  the  Sheriff,  when  the  distance  does  not 
exceed  five  miles,  from  his  office  

2  00 

59.  When  such  distance  exceeds  five  miles  

3  00 

60.  In  case  he  is  necessarily  absent  more  than  one 
day  —  then  for  each  day  after  the  first,  a  fur- 
ther fee  ot   

3  00 

61.  Fee  to  each  of   Shewers  —  the   same    as   to   the 
Sheriff,  calculating,  etc. 
62.  Fee  to  each  common  juryman,  per  diem  

1  00 

J.A.—  95 
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FEES  OF  SHEKIFFS  AND  CORONERS— Con.      c. 

63.  Fee  to  each  special  juryman,  per  diem 2  00 

64.  Allowance  for  refreshment  to  the  Sheriff,  Shewers 

and  Jurymen,  common  or  special,  each,  per 
diem 1  00 

65.  To  the    Sheriff  for   summoning   each  juryman, 

whose  residence  is  not  more  than  five  miles 
distant  from  the  Sheriff's  office 0  40 

66.  And  for  each  whose  residence  exceeds  five  miles 

from  Sheriffs  office 0  60 

Writ  of  Inquiry,  Escheat,  Etc. 

67.  Presiding  or  attendance  on  execution  of  Writ  of 

Inquiry,  or  under  any  Writ  of  Escheat,  or 

other  Writ  of  a  like  nature 5  00  4  00 

68.  Summoning  each  Juror  in  such  case 0  50  0  50 

69.  Bailiffs  Fees  summoning  Jury,  mileage  per  mile  0  13  01 

70.  Hire  of  Room,  if  actually  paid,  not  to  exceed  $2 

per  day. 

71.  Mileage  from  the  Court  House  to  the  place  where 

Writ  executed,  per  mile 013       0  13 


CORONERS. 

72.  The  same  fees  shall  be  taxed  and  allowed  to  Cor- 
oners for  services  rendered  by  them  in  the 
service,  execution  and  return  of  process,  as 
allowed  to  Sheriffs  for  the  same  services 
above  specified. 
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EULES  SUBSEQUENT  TO  THE   CONSOLI- 
DATED EULES,  1897. 


RULES  PASSED  29TH  SEPTEMBER,  1898. 

1225 — 56  (2).  From  and  after  the  1st  day  of  October, 
1898,  interest  shall  not  be  credited  in  any  action  or  matter 
in  respect  of  moneys  paid  into  Court — 

1.  With  a  defence ; 

2.  As  security  for  costs  of  an  action,  or  appeal ; 

3.  As  security  for  debt  or  costs,  to  stay  execution ; 

4.  As  a  deposit  for  sale  in  mortgage  actions ; 

5.  As  a  condition  imposed  by  any  injunction  order  ; 

6.  As  proceeds  of  sale  in,  or  to  abide  the  result  of,  inter- 
pleader proceedings,  or 

7.  For  any  other  merely  temporary  purpose,  unless,  or 
until  after  the  same  shall  have    been  in    Court  for  six 
months,  and  then  only  at  the  rate  of  2  per   cent,    per 
annum,  not  compounded  in  any  case  ;  but  the  President,  or 
in  his  absence  the  next  senior  Judge  of  the  High  Court, 
may  for  special  reasons,  order  that  in  any  particular  case, 
interest  shall  be  allowed  on  such  moneys  at  any  higher 
rate  not  exceeding  3^  per  cent,  per  annum. 

56  (3).  From  and  after  the  1st  day  of  October,  1898. 
the  interest  to  be  credited  on  the  Assurance  Fund,  shall  be 
at  the  rate  of  2^  per  cent,  per  annum,  compounded  as 
provided  by  Rule  57. 

56  (4).  The  interest  to  be  credited  to  suitors'  accounts, 
on  all  moneys  paid  into  Court  after  the  said  1st  October, 
1898  (other  than  for  the  purposes  above  mentioned),  shall 
until  further  or  other  order,  be  at  the  rate  of  3^-  per  cent, 
per  annum  from  the  date  and  as  provided  by  Con.  Rule  57. 
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58  (2).  All  balances  which  are,  or  shall  hereafter  be, 
standing  to  the  credit  of  any  action  or  matter,  which  have 
not  been,  or  which  hereafter  shall  not  be  claimed  before 
the  lapse  of  ten  years  from  the  time  when  the  same  be- 
came, or  shall  hereafter  become,  payable  out  of  Court, 
shall  be  transferred  to  the  Suspense  Account;  and  the 
account  in  such  actions  or  matters,  in  respect  of  all 
moneys  so  transferred,  shall  be  closed,  and  no  further  in- 
terest shall  thereafter  be  credited  thereto  in  respect  of  the 
moneys  so  transferred ;  but  such  transfer  is  not  to  preju- 
dice the  claim  of  any  person  to  the  payment  of  any 
moneys  so  transferred.  Interest  shall  not  hereafter  be 
credited  to  the  Suspense  Account  in  respect  of  moneys 
standing  at  its  credit  or  authorized  to  be  transferred 
thereto. 

66  (2).  Mortgages  and  other  securities  made  to,  or 
vested  in  the  Accountant,  in  any  action  or  matter,  are  to 
be  held  by  him  subject  to  the  order  of  the  Court  or  a, 
Judge ;  but  no  duty  or  liability  (save  as  custodian  of  the 
instrument)-  is  by  reason  of  such  mortgage  or  other  security 
being  made,  given  to,  or  vested  in  him,  imposed  on  the 
Accountant  in  respect  of  such  mortgage  or  security  or  any 
property  thereby  vested  in  the  Accountant. 

This  Rule  was  published  in  the  Ontario  Gazette  of  1st  October,  1898,. 
p.  1136. 

RULE  OF  STH  OCTOBER,  1898. 

1226.  Rule  9  of  Consolidated  Rules  is  hereby  amended 
by  inserting  the  words  "  and  Ottawa  "  after  "  Toronto  "  in 
the  4th  line. 

This  Rule  was  published  in  the  Ontario  Gazette  of  15th  October,. 
1898,  p.  1350. 
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Rep.  by  R.  1330. 

463.. 

335 

411.. 

280 

464.. 

336 

412.. 

281 

465.. 

.    332 

413.. 

282 

466.. 

333 

414.. 

283 

467.. 

334 

415.. 

284 

468.. 

337 

416.. 

285 

469.. 

338 

417.. 

286 

470.. 

339 

418.. 

287 

471.. 

340 

419.. 

288 

472.. 

342 

420.. 

376 

473.. 

343 

421.. 

296 

474.. 

344  (1) 

422.. 

297 

475.. 

344  (2) 

423.. 

298 

476.. 

345 

424.. 

300 

477.. 

346 

425 

Rep.  by  R.  1327. 

478 

347 

426.. 

301 

479  '.'. 

348 

427.. 

302 

480.. 

349 

428.. 

303 

481.. 

350 

429.. 

304 

482 

Omitted  as  unnecessary. 

430.. 

305 

483.. 

351 

431.. 

306 

484 

Rep.  by  R.  1331. 

432.. 

307 

485.. 

353 

433.. 

308 

486.. 

354 

434.. 

289 

487.. 

439  (1) 

435.. 

290 

488.. 

440 

436.  . 

291 

489.. 

442 

437.. 

292 

490.. 

443 

438.. 

293 

491.. 

446 

439.. 

294 

492.. 

444 

440.. 

295 

493.. 

448 

441.. 

309 

494.. 

449 

442.. 

310 

495.. 

450 

443.. 

311 

496.. 

451 

444.. 

312 

497.. 

452 

445.. 

313 

498.. 

453 

446.. 

314 

499.. 

454 

447.. 

316 

500.. 

455 
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RULES   CONSOLIDATED. 


CONSOLIDATED  RULES,  1888. 

CONSOLIDATED  RULES,  1888. 

« 
1 

*0 

i 

CONSOLI- 
DATKDRULK, 
1897. 

REMARKS. 

f 
1 

•s 

c 
fc 

COKSOLI- 
DATKDRULK, 

1897. 

REMARKS. 

501.. 
502.. 

456 

Rep.  by  R.  1335. 
Rep.  by  R.  1336. 

Rep.  by  R.  1337. 

Omitted  unnecessary. 

Omitted  as  unnecessary, 
do. 

Omitted  as  unnecessary 
Rep.  by  R.  1341. 

Rep.  by  R.  1457. 
Rep.  by  R.  1343. 

554.  . 
555.. 
556.. 
557.. 
558.. 
559.. 
560.. 
561.. 
562.. 
563.. 
564.. 
565.. 
566.. 
567.. 
568.  to 
572.. 
573.. 
574.. 
575.  . 
576.. 
577.. 

372 

373 
374 
375 
372 
478 
479 
480 
481 
482 
483 
484 
485  (1) 
483 
1 

Abrogated. 

Rep.  by  R.  1345 
Unnecessary.  See  485,  487 

Abrogated. 

503.. 

504.. 
505.. 
506.. 
507.. 
508.. 
509.. 
510.. 
511.. 
512.. 

459 
460 
461(1) 
463 
464 
465 
466 
468 

513.. 
514.. 
515.. 
516.. 
517.. 
518.. 

467 
469 
469 
470 
471 

/  

488 
486 
487 
489 

519.. 
520.. 
521.. 
522.. 
523.. 
524.. 
525.. 
526.. 
527.. 
528.. 
529.. 
530.. 
531.. 

472 
473 
474 
475 
476 
477 
355 
356 
357 
359 
360 
371 

578.. 

579.. 
580.. 
581.. 

f           491 
\           492 
493 
493 

582.. 
583.. 
584.. 
585.. 
586.. 
587. 
588. 
589. 
590. 
591. 
592. 
593. 
594. 
595. 
596. 
597. 
598. 
599. 
600. 
601. 
602. 
603. 
604. 
605. 
606. 
607 
608. 

495 
4% 
497 
498 
499 
500(1) 
499 
504 
499(2) 
501 
501 
502 
506 
503 
502,  504 
504 
508 
505 
507 
511 
512 
513 
514 
516 
517  (1) 
517  (2) 

532.. 

533.. 
534.. 
535  . 
536.. 
537.. 
538.. 

361 
362 
363 
358 
364 

539.. 
540.. 
541.. 
542.. 
543. 
544. 
545. 
546. 
547. 
548. 
549. 
550. 
551. 
552. 
553. 

}  

364 
366 
633 
634(2) 

636 
368 
367 
368 
647 
646 
648 

RULES   CONSOLIDATED. 
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CONSOLIDATED  RULES,  1888. 

CONSOLIDATED  RULES,  1888. 

o 
"3 
ti 

"o 

1 

CONSOLI- 
DATEDRULE, 

1897. 

REMARKS. 

o> 

1 

"o 

1 

CONSOLI- 
DATEDRULE, 

1897. 

REMARKS. 

609.. 
610.. 
611.. 
612.. 
613.. 
614.. 
615.. 

518 
519 
520 
521 
522 
523 

Rep.  by  R.  1460. 
Omitted  as  unnecessary. 

Rep.  by  R.  1348. 

Rep.  by  R.  1510. 
Rep.  by  R.  1463. 

662.. 
663.. 
664.. 
665.. 
666.. 
667.. 

AAQ 

536 
538  (c) 
539 
538  (d) 
538  (e) 
538  (c) 
f 

Omitted    as  obsolete   o- 
unnecessary. 

Rep.   by  Rule    of    15th 
Dec.  1888. 

Unnecessary.     See  53  V. 
c.  33,  ss.  57,  93  (2). 

Omitted  as  unnecessary. 
Rep.  by  R.  1470. 
Omitted  as  obsolete. 

Rep.  by  R.  1471. 

Omitted  as  unnecessary. 
Omitted  as  unnecessary. 

616.. 
617.. 
618.. 
619.. 
620.. 
621.. 
622.. 
623.. 
624.. 
625.. 
626.. 
627.. 
628.. 
629.. 
630.. 
631.. 

524 
527 
527 
528 
394 
395 
396 
397 
398 
399 
400 
401 
402 
403 
404 

669.. 
670.. 

671.. 

540 
543 

{ 

672.. 
673.. 
674.. 
675.. 
676.. 
677.. 
678.. 

679.. 

545 
546 
547 
548 
549 
550 
551 

{ 

680.. 
681.. 
682.. 
683.. 
684.. 

552 
553 
554 
555 

632.. 
633.. 
634.. 
635.. 
636.. 
637.. 
638.. 
639.. 
640.. 
641.. 
642.. 
643.. 
644.. 
645.. 
646.. 
647.. 

648.. 

649  to 
651.. 
652.. 
653.. 

419,  420 
421 
422 
423  (1) 
424 
425 
426 
427 
428 
430 
431 
436 
437 
438 
432 

685.. 

686.. 

687.. 
K88.. 
689.. 

558 
559 

690.. 
691.. 

551 

692.. 

693.. 
694.. 
695.. 
696.. 
697.. 
698.. 
699.. 
700.. 
701.. 
702.. 
703.. 
704.. 
705.. 
706.. 
707.. 
708.. 
709.. 
710.. 
711.. 

562 
563 
564 
565 
566 
567 
568 
569 
570 
571 
572 
574 
575 
575 
576 
•    578 
578 
579 
575 

f           454 
1           473 

}-• 

/ 
435 

654.. 
655.. 
656.. 
657.. 
658.. 
659.. 
660.. 
661.. 

- 

530 
531 
532 
533 
534 
535 
538  (a) 
538  (b) 
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RULES   CONSOLIDATED. 


CONSOLIDATED  RULES,  1888. 

CONSOLIDATED  RULES,  1888. 

No.  of  Rule. 

CONSOLI- 
DATEDRULE, 
1897. 

REMARKS. 

<JJ 
1 

•8 

d 
fe 

CONSOLI- 
DATEDRULE, 

1897. 

REMARKS. 

712.. 
713.. 
714.. 
715.. 
716.. 
717.. 
718.. 

580 
581 
582 
583 
585 
595 

Rep.  by  R.  1349. 

Omitted  as  unnecessary. 

Omitted  as  unnecessary. 
Omitted  as  unnecessary. 

Abrogated. 

Rep.  by  R.  1351. 
Omitted  obsolete. 
Rep.  by  R.  1352. 

765.. 
766.. 
767.. 
768.. 
769.. 
770.. 
771.. 
772.. 

629 
1224 
630 
631 
632 
638 
622 

Rep.  by  R.  1354. 

Rep.  by  R.  1510» 
Omitted,  unnecessary 

Rep.  by  R.  1483. 
Rep.  by  R.  1510. 

Rep.  by  R.  14S7. 
Rep.  by  R.  1488. 

Rep.  by  R.  1489. 

719.. 
720.. 
721.. 
722.. 
723.. 
724.. 
725.. 
726.. 
727.. 
728.. 
729.. 
730.. 
731.. 
732.. 
733.. 
734.. 
735.. 
736.. 
737.. 
738.. 
739.. 
740.. 

587 
587 
589 
589 
587 
590 
591 
596 
593 
593 
594 
597 
597 
597 
598 
599 
600 
601 
602 
370 
603 

773.. 
774.. 

775.. 
776.. 
777.. 
778.. 
779.. 
780.. 
781.. 
782.. 
783.. 
784.. 
785.. 
786.. 
787.. 
788.. 
789.. 

636 
636 
637 
619 
620 
621 
623 
640 
641 
642  (1) 
642  (2) 
937 
642  (3) 
642  (4) 
643 
644 

790.. 
791.. 
792.. 
793.. 

789 
785 
786 

741.. 
742.. 
743.. 
744.. 
745.. 
746.. 

604 
605 
606 
6C8 
645 

794.. 
795.. 
796.. 
797.. 
793 
(«)(&) 

to 

799.. 
800.. 

638 
778 
639 
779 

\ 

747 
748.. 
749.. 
750.  . 
751 

609 
610 
611 

/  " 

780 

801.. 
802.. 
803  to 
812.. 
8  13  to 
fe-27.. 
828.. 
829.. 
830.. 
831.. 

832.. 

833.. 
834.. 
835  to 
845.. 

790  (1) 
792 

}.. 

752.. 
753.. 
754.. 
755.. 
756.. 
757.. 
758.. 
759 

612 
613 
614 
615 
616 
617 
618 

}.. 

/ 
815 
816 
818 
819 
f           820 
I           822 
823 
824 

1-. 

760.. 

761 

762.. 
763.. 
764.. 

626 
627 
628 

/ 
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CONSOLIDATED  RULES,  1888. 

CONSOLIDATED  RULES,  1888. 

* 

,2 

"3 

CONSOLI- 

"p 

CONSOLI- 

PH 

DATEDRULE, 

REMARKS. 

(8 

DATEDROLE, 

REMARKS. 

"8 

1897. 

"o 

1897. 

d 

d 

fe 

K 

846.. 

767  { 

Rep.  by  R.  1490  ;  restored 
by  59V.  c.  18,  s.  3. 

893.. 

894.. 

867 
872 

847.. 

777  { 

Rep.  by  R.  1491;  restored 
by  59V.  c.  18,  s.  3. 

895.. 
896.. 

873 
874 

848.. 
849.. 

769 
771  { 

Rep.  by  R.  1492;  restored 
by  59  V.  c.  18,  s.  3. 

897.. 
898.. 
899.. 

!•• 

Omitted,  unnecessary  » 

/ 

875 

850.. 
851.. 

771  { 

774 

Rep.  by  R.  1493;  restored 
by  59V.  c.  18,  s.  3. 

900.. 
901.. 
902.. 

876 
877 
878 

852.. 

775 

903 

Abrogated. 

853.. 

776 

904.. 

879 

854 

A.bro£?£i  1  6  d  « 

905.. 

880 

f          831 

906.. 

881 

832 

907.    : 

882 

I           834 

908.. 

885 

f} 

833 

See  819. 

909.. 
910.. 

885 
886 

836 

911.. 

1045  (2) 

859 

Unnecessary. 

912 

Omitted,  unnecessary.. 

845 

913.. 

887 

848 

914.. 

888 

862 

837 

915.. 

889 

863 

843 

916.. 

890 

864 

Abrogated  by  57V.  c.  26. 

917.. 
918.. 

891 
892 

865 

842 

835 

919.. 

893 

838 

920.. 

894 

868 

846 

921.. 

895 

869 

847 

922.. 

8£6 

870 

849 

923.. 

897 

871 

850 

924.. 

898 

872 

851 

925.. 

899 

873 
874 

852 
853 

926 

Rep.  by  R.  1360. 

927.. 

902 

875 

841 

928(1) 

903 

876 

228 

(2) 

905 

877 

840 

929  .  . 

905 

878 

854 

930.. 

906 

855 

931.. 

906 

880 

856 

932.. 

907 

881 

857 

933.. 

908 

| 

858 
859 

934.. 

f          835 
\          838 

) 

884 

860 

935.. 

911  (1) 

885 

863 

936.. 

913 

886 

864 

937.. 

914 

887 

865 

938.. 

915 

888 

866 

939.. 

916 

£2 

868 

940.. 

917  (1) 

S? 

871 

941.. 

917  (2) 

Si 

869 

942.. 

917  (3) 

* 

870 

943.. 

918 
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RULES   CONSOLIDATED. 


CONSOLIDATED  RULES,  1888. 

CONSOLIDATED  RULES,  1888. 

4J 

6 

3 

CONSOLI- 

3 

CONSOLI- 

w 

DATED  RULE, 

REMARKS. 

M 

DATED  RULE, 

REMARKS. 

*o 

1897. 

"8 

1897. 

c 

d 

£ 

fc 

944.. 

920  (1) 

995.. 

963 

945.. 

920  (2) 

996.. 

964(1)  (2) 

946.. 

921 

997.. 

964  (3) 

947 

Abrogated. 

998.. 

965 

948.. 

910 

999.. 

966 

949.. 

922 

1000.. 

967 

950.. 

923 

1001.. 

968 

951.. 

924 

1002.  . 

969 

952. 

925 

1003 

Emitted,  unnecessary. 

953.. 

926 

1004.. 

970 

954.. 

927 

1005.. 

971 

955.. 

928 

1006.  . 

972 

956.. 

929 

1007.. 

1015 

957.. 

930 

1008.. 

1016 

958.. 

931 

1009.. 

1017 

959.. 

932 

1010.  . 

1018 

960.. 

933 

1011  .  . 

1019 

961.. 

934 

1012.. 

1020 

962.. 

935 

1013.. 

991 

963.. 

936 

1014.. 

992 

964.  . 

937 

1015 

Rep.  by  R.  1362. 

965.! 

944 

1016.. 

993 

966.. 

945 

1017 

Rep.  by  R.  1363. 

967!! 

946  (1) 

1018.. 

994 

968.. 

949 

1019.. 

997 

969.. 

950 

1020.  . 

998 

970.. 

951 

1021  .  . 

999 

971: 

952 

1022.. 

1000 

972.. 

f     947(1) 
\     953  (1) 

1023.. 
1024.. 

1001 
1002 

973.. 

953  (2) 

1025.. 

1003 

974.. 

f     953  (3) 

\          743 

1026.  . 
1027.. 

1004 
1005 

975.. 

703 

1028.. 

1006 

976.. 

701 

1029.  . 

1007 

977.. 

704 

1030.. 

1008 

978.. 

705 

1031.. 

1009 

979.. 

706 

1032.. 

1010 

980.. 

707 

1033.  . 

1011 

981.. 

708 

1034.. 

1012 

982.. 

709 

1035.. 

1013 

983.. 

710 

1036.. 

Tariff  B(110) 

984.. 

711 

1037.. 

1014 

985.. 
986.. 

712 
713 

1038 

( 

Con.  in  R.    S.  O. 
c.  223,  s.  220. 

"  \ 

987.  . 

714 

1039 

s.  221(1). 

988. 

715 

1  1040 

s.  221(2). 

989. 

956 

1041 

s.  '2-2-2. 

990  ! 

957 

1042 

s.  226. 

991  '.  '. 

958 

1043 

s.  232(2). 

992 

960 

1044 

s.  L';i»i. 

993'.'. 

961 

1045.. 

1021  (1) 

994.. 

962 

1046.. 

1021  (3) 

RULES   CONSOLIDATED. 
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CONSOLIDATED  RULES,  1888. 

CONSOLIDATED  RULES,  1888. 

<D 

tf 
•M 

o 
d 
fc 

CONSOLI- 
DATEDRULE, 

1897. 

REMARKS. 

_j» 

rt 
•8 

d 
fe 

CONSOLI- 
DATKDRULE, 
1897. 

REMARKS. 

1047.. 
1048.. 
1049.. 
1050.  . 
1051.. 
1052.. 
1053.. 
1054.. 
1055.. 
1056 

1023 
1024 
1025 
1027 
1047 
1044 
1051 
1048 
1031 

Unnecessary. 
Unnecessary. 

Sup.  by  new  Rule  1040. 

Unnecessary. 

Sup.  by  new  Rule  1036. 
Unnecessary.      See  Con. 
Rule  1257. 
Sup.  by  new  Rules  1036- 
1043. 

Sup.  by  new  Rules  1036- 
1043. 

Sup.  by  new  Rules  1036- 
1043. 

Unnecessary. 
Sup.  by  new  Rules   1036 
1043. 

Unnecessary. 
Rep.  by  R.  1366. 

1104.. 
1105.. 
1106.. 
1107.. 
1108.  . 
1109.. 
1110.  . 

nil.. 

1112.. 
1113.. 
1114.. 
1115.. 
1116.. 

1074 
1075 
1076 

}.. 

Sup.   &  Rep.  by  56  V. 

c.  5,  s.  15. 

Unnecessary. 

Unnecessary 
Abrogated. 

Unnecessary. 

/ 
1077 
1078 
1079 
1084 
1082 
1083 
1080 

1057 

1058.. 
1059.. 
1060.  . 
1061.. 
1062.  . 
1063 

1045  (1) 
1034 
1046 
1033 
1037 

1117.. 
1118.. 
1119.. 
1120.. 
1121.. 
1122.. 
1123.. 
1124.. 
1125.. 
1126.. 
1127 

1081 
1085 
1086 
1087 
1088 
1089 
1090 
1091 
1092 
1093 

1064.. 
1065  .  . 

<         1033 
\         1049 

1066.. 
1067 

1050 

1068.. 
1069.. 
1070.  . 
1071.. 
1072.. 
1073  to 
1078.. 
1079.. 
1080  to 
1083.. 
1084.. 
1085.. 
1086 

}  

}  

1128.. 
1129 

862 

1038 
}  

1130.. 
1131.. 
1132.. 
1133.. 
1134.. 
1135.. 
1136.. 
1137.. 
1138.. 
1139.. 

1094 
1095 
1098 
1097 
361 
1096 
1099 
1100 
1100 

1039 
} 

I    • 
1055 
1054 

/ 

1087  .  . 

1088.. 
1089. 
1090. 
1091. 
1092. 
1093. 
1094. 
1095. 
1096. 
1097. 
1098. 
1099. 
1100. 
1101. 
1102. 
1103. 
(a 

1022 
1059 
1060 
1061 

1140.. 
1141.. 
1142.  . 

1101 
1103 
1104 

1143.. 
1144.. 
1145.. 
11.46.. 
1147.. 
1148.. 
1149.. 
1150.. 
1151.. 
1152.  . 
1153.. 
1154.. 
1155.. 
1156.. 

1105 
1105 
1106 
1107 
1109 
1110 
1111 
1108 
1112 
1113 
1114 
1117 
1118 
1119 

1062 
1063 
1064 
1065 
1066 
1067 
1068 
1069 
1070 
1071 

i073 
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RULES   CONSOLIDATED. 


CONSOLIDATED  RULES,  1888. 

CONSOLIDATED  RULES,  1888. 

No.  of  Rule. 

CONSOLl- 
DATEDRULE, 

1897. 

REMARKS. 

ai 
1 

*0 

6 
K 

CONSOLI- 
DATEDRlJLE 

1897. 

REMARKS. 

1157. 
1158. 
1159. 
1160. 
1161. 
1162. 
1163. 
1164. 
1165. 

1166. 

1167) 
1168  I 

1169.. 
1170.. 
1171.. 
1172.. 

1173 

Unnecessary. 

Rep.  by  R.  1369. 

Sup.    by    59  V.    c.    18 
Sched.  (48). 
Unnecessary. 
See    new    Rules  1103 
1105. 

Unnecessary. 
See  R.  S.  0.  1887  c.  51, 
s,  135,  and  52  V.   c. 
12  s.  13. 

Rep.  by  R.  1384. 
Unnecessary. 

1202.. 
1203.. 
1204.. 
1205.. 
1206.. 
1207.. 
1208.. 
1209.. 
1210.. 
1211.. 
1212.. 

1213.. 

1214.. 
1215.. 
1216.. 

1217.. 
1218.. 

1219.  . 

1220.  . 
1221.. 
to 
1224.. 
1225.. 
1226.  . 
1227.. 
1228.. 
1229.  . 
1230.  . 
1231.. 
1232.. 
1233.  . 
1234.. 
1235.. 
1236.. 
1237.. 
1238.. 
1239.  . 
1240.  . 
1241.. 
1242.  . 
1243.. 

1162 
1163 
1164 
1165 
1166 
1167 
1170 
1171 
1168 
1169 
1172 
(1173,  1183 
I  Tariff    A 
1(145). 
1175 
1176 
1177 
1178 
1179 

\ 

Sup.     by    County  Court 
Tariff. 

Unnecessary,  Tariff  beingf 
superseded  by  County 
Court  Tariff. 

Rep.  by  R.  1498. 

1120  (2) 
1120  (3) 
1129  (4) 
1121 

1125 
1127 
1128 

••! 

S 
| 

1104 
1130 
1131 
1132 

1174.. 
1175.  . 
1176.. 
1177 

I 
1133 
1134 
1135 

iisr 

}  1 

1180 
1185 
1186 
1184 
1188 
1182 
1183 
1189 
1190 
1191 
1192 
1193 
1195 
1194 
1196 
1197 
1122 
1199 

1178.. 
1179.  . 
1180.. 
1181.. 
1182.. 
1183.. 
1184.. 
1185.. 
1186.. 
1187.. 

1188.. 

1189.  . 
1190.. 
1191.. 

1192.  . 

1193.. 
1194. 

1137 
1138 
1139 
1140 
1141 
1142 
1143 
1144 
1145 
1146 
J1147 
J1148 
1149 
1150 
1152 
(  445 
-{    655 
(.  901 
1153 

1244.. 
1245.. 
1246.. 
1247.. 
1248.. 
1249.  . 
1250.. 
1251.. 
1252.. 

1200 
1201 
1202 
1205 
1207(1) 
1207  (2) 
1208 
1209  (1) 
1209  (4) 

1195.  . 
11%.. 
1197.. 
1198.. 
1199.. 
1200.. 
1201.. 

1154 
1155 
1157 
1158 
1159 
1160 
1161 

RULES   CONSOLIDATED. 
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CONSOLIDATED  RULES,  1888. 

J!< 
"3 
ti 

*0 

1 

CONSOLI- 
DATEPRULE, 

1897. 

REMARKS. 

No.  of  Rule. 

CONSOLI- 
DATEDRULE, 

1897. 

REMARKS. 

RULES  OF  21sT  OCTOBER,  1893. 

1253.. 
1254.. 
1255.. 
1256.. 
1257.. 
1258.. 
1259.. 
1260.  . 
1261.. 
1262.. 
1263.. 
1264.. 

1212 
1213 
1214 
1215 
1216 
1217 
1218 
1219 
1220 
1221 
1222 
1223 

1273.  . 

57(1) 

RULES  OF  4T»  NOVEMBER  1893. 

1274.. 
1275.. 

1130  (3) 
1132 

RULES  OF  29TH  DECEMBER,  1893. 

RULE  OF  DTK  JUNE,  1888. 

1276.. 
(210) 
(211) 
(212) 
(212a) 
(2126) 
1277.. 
(666«) 
1277a. 
b. 
c. 
d. 

Sch.A 
Sch.B 

)             98 

99 
100 

Rep.  by  R.  1426. 
Effete. 

Sup.  by  new  Rule  542. 

do. 
New  provisions. 
New  provisions. 
New  provisions. 
Rep.  by  R.  1510. 
Abrogated. 
Abrogated. 

1 

Temporary. 

[•• 

RULE  OF  15TH  DECEMBER,  1888 

> 

1.. 

544 

RULES  OF  13TH  JUNE,  1890. 

RULES  OF  17TH  FEBRUARY,  1894. 

1278.. 

Rep.  by  R.  1510. 
Rep.  by  R.  1457. 
Rep.  by  R.  1501. 

1265.. 
1266.. 
1267.. 

634  (3) 
768 
1221 

Rep.  by  R.  1510. 

1279.. 

1280.. 

RULES  OF  24TH  MARCH,  1894,  AND  23nn 
JUNE,  1894,  COMING  INTO  FORCE 
IST  SEPTEMBER,  1894. 

RULES  OF  13TH  SEPTEMBER,  1890. 

1268  
1269..                81 
1270..               948 

Kep.  by  K.  1510. 
tfct  repealed. 

1281.. 
1282  to 
1285.. 
1286.. 
1287.. 
1288.. 
1289.. 

6(6) 

1 

Rep.  by  R.  1510. 
Rep.  by  R.  1385. 

RULES  OF  18TH  FEBRUARY,  1892. 

1  

40 
42 
653 

1271  .  . 
1272.. 

1  Tariff  B 
J"    (33,  35) 
43 

1290.  . 

696 

J.A.— 96 
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RULES    CONSOLIDATED. 


RULES  OF  24TH  MARCH,  1894,  AND  23RD 
JUNE,  1894,  COMING  INTO  FORCE 
IST  SEPTEMBER,  1894. 

RULES  OF  24TH  MARCH,  1894,  AND  23nn 
JUNE,  1894,  COMING  INTO  FORCE 
IST  SEPTEMBER,  1894. 

0> 

i 

*o 

& 

CONSOLI- 
ATEDROLE, 

1897. 

REMAKKS. 

No.  of  Rule. 

CONSOLI- 
DATEDRULE, 

1897. 

REMARKS. 

1291.. 
1292.. 
1293 

49  (1) 
56 

Abrogated. 
Abrogated. 

Rep.  by  R.  1123. 
Rep.  by  R.  1510. 
Rep.  by  R.  1513. 
Rep.  by  R.  1510. 

Abrogated. 

1324.. 
1325.. 
1326.. 
1327.. 
1328.. 
1329.. 
1330.. 
1331.. 
1332.. 
1333.. 
1334.. 
1335.. 
1336.. 
1337.. 

263 
26E 
299 
304 
301 
302 
330 
352 
353 
4?9  (3) 
441 
457 
458 

Rescinds  Con.  R.  D12. 

Rescinds   part    of  Con. 
R.  528. 
Rescinds  Con.  R.  539. 

Rep.  by  R.  1489. 
Rep.  by  R.  510 
Rep.  by  R.  1490. 

1294.. 
1295.. 
1296.. 
1297.. 
1298 

405 
407 
408 
429 

1299.. 
1300.. 
1301.. 
1302.. 
1303 

413 
13 
416 
417 

loni 

1305 

1338.. 
-IQOQ 

364 
/ 

1306.. 

1307.. 
1308.. 
1309(1) 
(2) 
(3) 
(4 
(5 
(6 
(7 
1310. 
1311. 
1312. 
1313. 
(328 
(329 
(330 
(331 
(332 
(a 
(b 
(c 
1314. 
1315. 
1316. 
1317. 
1318. 
1319. 
1320. 
1321. 
1322 
(384 
(385 
(386 
1387 
1323. 

124 
131 
162  (1) 
(2) 
163 
164 
164 
165 
162(3)164 
168 
166 
201 

209 
210 
211 
212 
213  (1) 
213  (2) 
214 
215 
218 

1340.  . 

I 

1341 
(540 
(a 
1342.. 
1313.. 
1344.. 

1345.. 

1316(« 
(b 
1347.. 
1348. 
1349. 
(118 
(a 
(b 
(c 
(d 
(e 
1350. 
1351. 
1352. 
1353. 
il:?54. 
1355. 
1366. 
11357. 
1358. 
1359. 
1360. 
1361. 
1362 

|          365 

375 

634  (2) 
648  (5) 
485  (2) 
/           490 
\          492 
510 
511 
520 
433 
596 
596(1) 
(2) 
(6) 
(3) 
(4) 
(« 
5!)3 
624 
625 
634 
635 

393 
245 
246 
247 
254 
250 

259 
259 
260 

L'tn 

262 

775 
843 
900 
911  (1) 
993 

RULES  CONSOLIDATED. 
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RULES  OF  23RD  MARCH,  1894,  AND23RD 
JUNE,  1894,  COMING  INTO  FORCE 
IST  SEPTEMBER,  1894. 

3 
M 

"8 

d 

CONSOLI- 
DATEDRULE, 

1897. 

REMARKS. 

fe 

OJ 

*p 

CONSOLI- 

RULES  23RD   MARCH,  1895. 

•M 

DATEDRULE, 

REMARKS. 

C 

1897. 

1393.. 

81 

Not  repealed  . 

6 

"RTTT/FSOF    IST  T  A  NTT  AT?  V    ISQfi 

1363.. 

995 

XV  \->  -U1-*O    VS.1           -LO  I     r.l  £\-±\     \J   -TV  J.ti  X   ,      XO  iMJ. 

QQO 

16 

1364.. 
1365.. 
1366.. 
1367.. 
1368.. 
1369(a) 

996 
997 
1072  (1) 
1078  (2) 
361 

}        1123 

•  >•  '  —  .  . 

1393.. 
1394  .  . 
139o.. 
1396.. 
1397.. 
1398.. 

16 
17 
18 
19 
20 
21 

(c) 

1124 

1399.. 

22 

1370.. 

1126 

1400.. 

625 

1371  .  . 
]372.. 
1373.. 
1374.. 
1375.. 
1376.. 
1377.. 
1378.. 
.1379 

1127 
1128 
1156 
1182 
1190 
1199 
1198 
1206 

Temporary. 

1401.. 
1402.. 
1403.. 
1404.. 
1405.. 
1406.. 
1407.. 
1408.. 
1409.. 
1410.  . 
1411.. 

628 
700 
24 
25 
26 
27 
28 
29 
30 
32 
33-34 

App.  . 
Form 

\Form49.. 

88a 

) 

1412.  . 

341 

1413  '  ] 

35 

RULES  OF  29TH  SEPTEMBER,  1894. 

1414!! 

1   .t-l  K 

35 

Of* 

1380 

Rep.  by  R.  1386. 

1410.  . 

1416.  . 
1417.. 
1418.. 

DO 

37 
39 
40 

1381.. 
1382.. 

698  (2) 
103 

1383 

Rescinds  Con.  R.  274. 

42A 
(a) 

46(1) 
46(2) 

1384.. 

1136 

(6' 

48 

\vj 

(c) 

47 

RULES  OF  29TH  DECEMBER,  1894. 

1420.. 

693  (1) 

1421 

412 

1385 
1386 

Rep  by  R.  1510. 

1422.. 
1423 

414 

45 

1387!! 

465 

(193A) 

80 

1388.. 

504 

(202 

90 

1389.. 

625 

(203 

91 

1390 

f 

Sup.  by  new  Rule. 

(204 
1424 

92 
99 

1391.. 

38(2) 

542. 

1425!! 

103 

/•                         o-| 

1426. 

I             31 

101 

t           118 

RULES  OF  9TH   FEBRUARY,   1895. 

1427 

213A 

97 

1392.  . 

68 

213B 

113 

1524 


RULES   CONSOLIDATED. 


RULES  OF  IST  JANUARY  1896. 

RULES  OF  IST  JANUARY,  1896. 

No.  of  Rule. 

CONSOLI- 
DATED RULE, 
1897. 

REMARKS. 

t 

1 

tS 
6 

to 

CONSOLI- 
DATED RULE, 
1897. 

REMARKS. 

1428.. 
(2 
1429. 

115 

Abrogated. 
Rep.  by  Rules  9th  Jan  .  , 
1897. 

Rescinds  Con.  R.  226  (a). 
Abrogated  . 

Unnecessary. 
Unnecessary. 

Unnecessary. 

1478.. 
1479.. 
1480.  . 
1481.. 
1482.. 
1483.. 

608  (1) 
624 
625 

628 
632 

New  provision  by  R.  783. 

Rep.    by    R.    9th 
Jan.,  1897  (1512). 

New  provisions  by    R. 
801(1)  (3). 

New  provisions  R.  803. 
Abrogated. 

{ 

1430.. 
1431.. 
1432.. 
1433., 
1434.. 
1435.  . 
1436 

117 
117 
118 
120 
123 
122 

1484.. 
(709A) 
(b) 
(799B] 
W 
(799C) 
1485.. 
I486.. 
1487 

(803) 

(804) 
(805) 
1488 
(813) 

(814) 

(a) 
(815) 
(816) 
(817) 

(818) 

(819) 
(820) 

(821) 

(822) 
(823) 
(824) 
(825) 
(826) 
(827) 
1489 
(835) 
(a) 

w 

(836) 
(837) 
(838) 
(839) 
to 
(844) 
(845) 

...        ..{ 

\ 

790  (1) 
792  (2) 
825 
/          827 
\          800 
811 
828 

798 
..{ 

1437.. 
1438.. 
1439.. 

1440.. 

1441.. 
1442.. 
1443.. 
1444 

125 
141 
162  (1)  h 
/     162  (4> 
\     164(4) 
381 
377 
176  (1) 

1445.. 
1446.. 
1447.. 
1448.. 
1449.. 
1450.. 
1451.. 
1452.  . 
1453.. 
1454.. 
1455.. 
1456.  . 
1457.. 
1458.. 
1459.. 
1460.. 
1461.. 
1462.. 
1463.. 
1464.. 
1465.. 
1466.. 
1467.  . 

314 
319 
323 
329 
337 
345 
352 
447 
462 
358 
364 
365 
768 
481 
1151 
525 
526 
435 
529 
536 
539 
38(2) 

804 
804 
804 
804 
(           805 
807 
I           812 
805 

/     806  (1) 
\          809 
806  (2) 
806  (3) 
810 
813 
821 
814 

793 

(2) 
(3) 
794 
795 
797 

1 

1468.. 
1469.. 

555 

1470.  . 
1471.. 
1472 

557 
560 

1473.. 
1474.. 
1475.. 
1476.. 
1477.. 

563 
566 
571 
596 
370  (2-5) 

796 

RULES   CONSOLIDATED. 
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RULES  OF  IST  JANUARY,  1896. 

RULES  OF  IST  JANUARY,  1896. 

<c 

o> 

1 

CONSOLI- 
DATED RULE, 

REMARKS. 

1 

CONSOLI- 
DATED RULE, 

REMARKS. 

1897. 

o 

1897. 

0 

fc 

0 

8 

1490.. 

Rep  by  59  V.  c.  18,  s.  3. 
Rescinds  Con.  Rule  847. 

Rescinds  Con.  Rule  850. 

1505.. 
1506.. 
1507.. 
1508.. 

Tariff  B 
Form  9 
Form  9 
1224 

Temporary. 
Repeals  certain  Rules. 

1491  .  . 

1492.. 
1493.. 

771 

1494.. 

1495.. 

861 
958 

1510 

1496.  . 

992 

1497.. 

1498.. 

993 
1198 

RULES  OF  9TH  JANUARY,  1897. 

1499.. 

1210 

1500 

Form  66 

1511 

Rescinds  R.  1429. 

1501.. 

102 

(218) 

116 

1502.. 

14 

1512 

1503.. 

883 

(799A) 

787 

1501.. 

/Tariff    A\ 
(.(149.150)/ 

(799B) 

/          788 
I          789 

INDEX. 


A. 

ABATEMENT.     See — MANDAMUS— ORDER  TO  CONTINUE  PROCEED- 
INGS. 

bankruptcy  does  not  cause.  571-574. 
death  where  it  does  not  cause.  571-574. 
after  judgment,  579,  580,  1043. 
between  verdict  and  judgment,  571. 
of    both    parties    pendente    lite,    573. 
marriage  where  it  does  not  cause,  571. 
revivor.     See — ORDER  TO  CONTINUE  PROCEEDINGS. 
transmission  of  interest  does  not  cause,  571-574. 
ABORTIVE  SALE.      See— SALES  BY  THE  COURT. 
ABRIDGMENT  OF  TIME. 

Court  or  Judge  may  order,    530. 

ABSCONDING   DEBTOR.    See— BAILABLE  PROCEEDINGS. 
action  against,  when  maintainable,  283-290. 
attaching  order,  may  be  granted  against,  1189,  1190. 
affidavits  for,  1190,  1191. 
entitling,  1191. 
swearing,  1191. 

application  for,  how  made,  in  H.C.J.,  1190,  1192. 
application  for,  how  made,  in  C.C.,  1190. 
copies,  certified,  may  be  issued,  1194,  1195. 
date  of.  1194. 

duplicate,  to  be  issued  in,  1189. 
duration  of.  1194. 
effect  of.  1193. 
form  of,  1192,  1193. 
motion  to  vacate.  1196. 
security  required,  to  be  specified  in,  1192. 
service  of.  1189 

claim  of  plaintiff,  must  be  proved,  1195. 
costs,  where  defendant  has  not  absconded,  1196. 
creditors,  claims  of,  how  recovered.  1194. 

right  of,  to  attack  claim  of  plaintiff,  1195. 
damages,  unliquidated,  claim  for  not  a  debt,  1192. 
debt  of  plaintiff  for  which  attaching  order  may  issue,  119T!. 
defendant,  may  be  let  in  to  defend,  1195. 

without  giving  security,  1195. 
defence,  may  be  allowed  at  any  time,  1195. 
intent  of,  on  leaving  Province,  may  be  tried  on  affidavit,  1196. 


1528  INDEX. 

ABSCONDING  DEBTOR— Continued. 

judgment  against,  validity  of,  how  impeached,  1195. 

Master  in  Chambers,  cannot  set  aside,  1196. 
lands  of,  may  be  sold  under  execution  before  12  months,  1051. 
motion  against  attaching  order,   1196. 
order  against,  1192,  1193.     See  supra— attaching  order, 
plaintiff  must  prove  his  claim  against,  1195. 

right  of  other  creditors  to  impeach  judgment  of,  1195. 
property  attached,  to  be  restored  on  security  being  allowed,  1196. 

sale  of,  1194. 
sale  of  goods  attached,  authorized,  unless  security  given,  1194. 

lands  of,  in  execution,  1051. 
security,  how  put  in  by,  1196. 
service  of  attaching  order,  1189,  1194. 

writ  of  summons  on,  1189,  1194. 
who  to  be  regarded  as,  1189,  1192. 
ABSENT  DEFENDANTS. 

action  against,  where  maintainable,  283-290. 
service  of.  283-294. 

ABSTRACT  OF  TITLE.     See— SALES  BY  THE  COURT. 
acceptance  of,  as  sufficient,  what  is,  901. 

precludes   further  objections,   904. 
confirmation  of,  what  is,  904. 

precludes  further  objections,  904. 
costs  of  reference  as  to  title,  909. 
deeds  in,  must  be  registered,  905. 
defects  in,  purchaser  may  supply,  903. 

delivery  of,  to  be  made  by  vendor's  solicitor,  on  demand,  901,  902. 
neglect  to  make,  902. 

discharge  of  purchaser,  for,  902. 
demand  of,  by  purchaser,  901,  902. 

neglect  to  make,  effect  of,  902. 
should  be  in  writing,  902. 
evidence  to  prove,  904,  905,  906. 

where  title  possessory,  905. 

incumbrances,  vendor  not  bound  to  negative  existence  of,  906. 
liability  of  vendor  for  not  disclosing,  906. 
removal  of,  895. 

Master  may  determine  questions  as  to  sufficiency  of,  903,  904. 
"  matters  of  conveyance,"  what  are,  908. 
nature  of,  902. 

notice  to  deliver  objections  to  title,  when  to  be  served,  9D4,  906. 
objections  to,  when  to  be  delivered,  901,  902. 
how  made,  902,  903. 

disposed  of,  903,  904. 

should  be  removed,  before  objecting  to  title,  903. 
waiver  of.  902. 
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ABSTRACT  OF  TITLE— Continued. 

objections  to  title,  when  to  be  served,  904. 
how  disposed  of,  907. 
notice  to  deliver,  904,  906,  907. 
report,  not  to  be  made  on,  904. 
to    be   marked    "  allowed,"  or    "  disallowed," 

904. 

waiver  of  objection  to,  899. 
what  are,  907. 

pedigree,  falsifying,  liability  of  vendor  for,  906. 
possession,  inquiry  should  be  made  as  to,  907. 

not  constructive  notice  of  adverse  title,  908. 
purchaser's  taking,  effect  of,  899. 
proof  of  title,  how  made,  904-906. 

where  conditions  of  sale  relieve  vendor  from  pro- 
duction of  deeds.  906. 
purchaser,  must  demand,  901,  902. 
recitals  in  deed,  how  far  evidence,  905. 
reference  as  to  title,  898,  899. 

costs  of,  909. 
waiver  of  right  to,  899. 
refusal  to  verify,  proceedings  on,  908. 
registered  memorials,  how  far  evidence,  905. 
registration  of  deeds,  referred  to  in,  905. 
regularity  of  proceedings  purchaser,   how  far  bound  to  inquire 

into.  908. 
requisitions  on  title,  when  to  be  delivered,  904. 

how  disposed  of,  907. 
sufficiency  of,  how  determined,  903,  904. 
title  deeds,  registration  of,  by  vendor,  when  necessary,  905. 
copies  of.  when  to  be  furnished,  905,  906. 
liability  of  vendor  to  furnish,  qualified  by  conditions, 

906. 

production  of,  for  verification,  904-906. 
recitals  in,  how  far  evidence,  905. 

vendor,  solicitor  of,  to  deliver,  901,  902. 

may  be  required  to  perfect,  903. 

neglecting  to  perfect,  purchaser  may  be  authorized,  903. 
verification  of,  904-907. 

ACCEPTANCE  OF  SERVICE. 

by  solicitor,  of  writ,  263. 

verification  of  on  entering  judgment,  723. 
other  proceedings,  500. 

need  not  be  verified,  508. 
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ACCIDENT. 

jurisdiction  of  High  Court  in  cases  of,  15-17. 
lost  bonds  or  other  instruments,  16,  17. 
meaning  of,  as  ground  of  relief,  16,  17. 
terms  on  which  relief  granted  in  cases  of,  17. 

ACCOUNT.    See — ADMINISTRATION— MASTER — MORTGAGE    ACTIONS. 
action  for,  motion  for  order  for,  on  non-appearance,  802. 

when  it  lies,  19. 

administration,  order  for,  when  granted,  803. 
appointment   to  ascertain  what  admitted,   and  what  contested, 

8GO.  861. 

books  of,  as  evidence,  859. 
claim  for,  how  indorsed  on  writ,  259. 
complicated,  reference  of,  to  Official  Referee,  809. 
damages,  reference  as  to,  807-811. 
evidence  of.  859.  861. 
indorsement  of  claim  for,  259,  802. 
interlocutory  order  for,  when  granted,  802. 

effect  of.  804. 

jurisdiction  of  the  H.  C.  J.  in  matters  of,  15,  19. 
may  be  ordered  at  any  stage,  804. 
motion  for  order  to  take,  802. 

affidavit  in  support  of,  802. 
notice  of.  804. 

order  for,  how  obtained,  802-805. 

preliminary  to  other  relief,  may  be  ordered,  804,  805. 
"  prolonged,"  meaning  of,  in  s.  29  of  Arbitration  Act,  810. 
settled,  Master  may  inquire  into,  177. 
summary  application  for,  802-804. 
sums  of  $8  and  under,  allowed  on  oath,  859. 

must  not  aggregate  more  than  $400,  859. 

oath  must  be  positive,  859. 
surcharge,  particulars  of,  must  be  served,  861. 
vouchers,  when  necessary,  859. 
wilful  neglect  and  default,  803. 

ACCOUNTANT  OF  SUPREME  COURT  OF  JUDICATURE  FOR 
ONTARIO.    See — MONEYS  IN  COURT — OFFICERS  OF  COURT — 

PAYMENT  INTO  COURT — PAYMENT  OUT  OF  COURT. 
accounts  to  be  kept  by,  210. 
annual  returns  to  be  made  by,  170. 
appointment  of,  how  to  be  made,  161. 
audit  of  accounts  of,  214. 
auditors  of  books  of,  how  appointed,  214. 

remuneration  of,  214. 
report  of,  214. 
books  to  be  kept  by,  210-213. 

open  to  inspection,  213. 
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ACCOUNTANT,  ETC.— Continued. 
certificate  of.  213. 
cheques  issued  by,  584,  585. 
claim  by,  in  mortgage  action,  how  proved,  915. 
corporation  sole,  is,  171. 

debentures,  investments  in,  authorized,  171. 
directions  to  bank  to  receive  money  for,  how  issued  by,  583,  584. 
duty  of,  171. 
expenses  of  office,  charge  on  income,  172. 

how  to  be  paid,  214. 
fees  of,  how  payable,  177. 

not  to  be  taken  by,  for  his  own  use,  177. 
interest,  how  to  be  credited  by,  211. 

compound,  when  to  be  allowed  by,  212. 

date  from  which  payable  by,  211. 
investment  of  moneys  under  control  of,   how   made,   171,  213. 

219.  220. 
moneys  vested  in.  171. 

mortgages  to  be  taken  in  name  of,  213. 
discharge  of.  219. 

Official  Guardian's  duty  as  'to,  219. 
proof  of  claim  on,  915. 
oath  to  be  taken  by,  162. 
office  of,  vacant,  provision  in  case  of,  171. 
Official  Guardian's  account,  return  of,  to  be  made  by,  170. 
payment  of  money  to  married  woman,  214,  215. 

affidavit  required,   215. 
proof  of  claim  by,  915. 
salaries  in  office  of,  how  paid,  214. 
securities  vested  in,  171. 

authorized,  171.  172. 
to  be  taken  in  name  of,  213. 
stock,  Dominion,  may  be  purchased  by,  for  investment,  218. 

transfer  of,  to  married  woman  entitled,  214,  215. 
suitors'  accounts,  to  be  kept  by,  209. 

how  to  be  kept,  211. 
Suitors'  Fee  Fund  Account  to  be  kept  by,  172,  173. 

purpose  of,  172,  173. 

surplus  income,  to  be  transferred  to  Suitors'  Fee  Fund  Account, 

172. 
Suspense  Account,  to  be  kept  by,  212. 

interest    ceases    on    accounts   transferred    to, 

212. 

sums  to  be  transferred  to,  212. 
tenure  of  office.  165. 

Toronto  General  Trusts  Co.,  authorized  to  invest  for,  171,  172, 

219.  220. 
vacancy  of  office,  provision  in  case  of,  171. 
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ACTION.  See — ABATEMENT — ACCOUNT — CAUSES  OF  ACTION — CHOSE 
IN  ACTION— COSTS— EJECTMENT— EXECUTION — JUDG- 
MENT —  PARTIES  —  STAYING  PROCEEDINGS — TRIAL- 
WRIT  OF  SUMMONS. 

abatement  of,  571-4.     See — ABATEMENT. 

absent  defendants,  when  maintainable    against,  283-290. 

account,  for,  reference  of,  to  Official  Referee,  809. 

adding  parties  to,  on  transmission  of  interests,  576-580. 

administration,    for,    how   entitled,   241.    See— ADMINISTRATION. 

assignment,  pending,  effect  of,  574,  575. 

appearance  in.     See — APPEARANCE. 

bankruptcy  of  parties,  effect  of,  571-574. 

bond,  on,  judgment,  how  obtained  in  default  of  appearance,  729. 

cause  of,  when  it  survives,   573,   576,  577. 

See — CAUSES  OF  ACTION. 
class,  on  behalf  of,  242,  341-346. 
commencement  of.  240. 

as  against  parties  added  in  M.  O.,  823. 
conduct  of,  may  be  given  to  any  party,  355. 
confession  of.     See — COGNOVIT  ACTIONEM. 
consolidation  of,   602. 

when  ordered.  602-606. 

continuing,  on  death,  etc.,  order  for,  when  necessary,  576-577. 
costs  in.     See  COSTS. 
death  of  parties  to,  effect  of,  571-574. 
defence,  striking  out,  for  refusal  to  make  discovery,'  622-624. 

See — STATEMENT  OF  DEFENCE. 

defendant  out  of  jurisdiction,  where  it  lies  against,  283-290. 
devolution  of  estate  pending,  effect  of,  574-576. 
discontinuance  of,  593-597. 

costs  on.  596.  597. 
effect  of.  596. 
dismissal  of  infant's,  for  want  of  next  rriend,  329. 

for  default  in  making  discovery,  622-624. 

producing  documents,   658,  659. 
plaintiff's  refusal  to  attend  for  examination,  622, 

658.  659 

want  of  prosecution,  597-602. 
when  brought  without  authority,  261. 
with  costs,  effect  of,  1465. 
execution  in,  fl.  fa.,  goods,  1025.    See— EXECUTION. 

lands,  1025. 
detinue.  1028. 

dower,  for  assignment  of,  1028. 
hal.  fac.  poss.,  1026,  1027. 
firms,  against,  393-397. 

dissolved  before  action,  397. 
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ACTION— Continued. 

foreign  defendants,  when  maintainable  against,  283-290. 
for  less  than  £10  not  entertained  by  H.  C.  J.,  12. 
frivolous,  448.  449 
includes  "  petition,"  2. 
interpleader  proceeding,  is  an,  2. 

issues  arising  in,  separate  trial  of,  145,  303,  413,  699-702,  713,  714. 
joinder  of  causes  of,  409-413.  « 

joint  and  several  claims,  joinder  of,  413. 
judge,  when  to  be  tried  by,  without  jury,  139-141. 
judgment    in,    motion    for,    736-739,    748-762,    764,    765 
action  on  bond,  in  default  of  appearance,  729. 
after  reference  to  Official  Referee,  809,  812. 
default  of  appearance,  723-731. 

pleading,  731-744. 

where  writ  specially  indorsed,  748-762. 
See — JUDGMENT. 

jury,  when  to  be  tried  by,  140,  141. 
leave  to  defend,  where  writ  specially  indorsed,  758,  759. 
Us  pendens.    See — Lis  PENDENS. 
lunacy  of  parties  to,  effect  of,  578. 
mandamus,  for,  1206-1208. 

proceedings  in,  1208. 
marriage  of  parties  to,  effect  of,  571. 
meaning  of,  in  Act  and  Rules,  2  187. 

mesne  profits,  for,  judgment  in  ejectment  when  not  to  be  evidence- 
in.  721. 

multiplicity,  16,  25,  63. 
notice.    See — Lis  PENDENS — NOTICE— NOTICE  OF  ACTION — NOTICE. 

OF  MOTION — NOTICE  OF  TRIAL. 
Official  Referee,  reference  to,  of  questions  in,  806, 

for  trial,  809. 
See — OFFICIAL,  REFEREE. 
parties  to.    See— P ARTIES. 

added  in  M.  O.  when  commenced  against,  823. 
penal,  compounding,  606,  607. 

person    carrying  on    business,   in    name    not    his  own.  against^ 

406,  407. 
pleadings  in,  416-496.     See — PLEADINGS — STATEMENT  OF  CLAIM — 

STATEMENT  OF  DEFENCE. 
proceedings  in,  where  to  be  carried  on,  190. 
recovery  of  land,   for.     See — EJECTMENT. 
reference  of,  to  Official  Referee  for  trial,  809. 

questions  arising  in,  to  Official  Referee,  806. 
registration  of,  as  Us  pendens,  135,  136. 

may  be  vacated,  137,  138. 
remanet,  trial  of,  707. 
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ACTION— Continued. 

restoring,  after  dismissal  for  default  in  making  discovery,  624. 

several  causes  of  action,  separate  trials  may  be  ordered  of,  413 

staying.      See — STAYING   PROCEEDINGS. 

survival  of   cause  of,  on  death,  573,  576,  577. 

transmission  of  interest  of  parties  to,  effect  of,  571-574. 

trial  of,  413,  692-719.      See— TRIAL. 

vexatious,  448,  449. 

writ  of  summons,  to  be  commenced  by,  240. 
See — WRIT  OF  SUMMONS. 

wrong  person,  brought  in  name  of,  502,  503. 
ACTION  TO  RECOVER  LAND.    See— EJECTMENT. 
ACTUARY.     See— EXPERTS. 

Court  may  obtain  assistance  of,  229. 
ADDING  PARTIES.    See— MASTER— PARTIES. 

ADDRESS. 

defendant's  to  be  stated  on  appearance,  295. 

for  service.  295,  296. 

indorsement  of,  on  writ  of  summons,  etc.,  249,  250. 

first  proceeding,  250. 
omission  to  indorse  on  writ,  effect  of,  249,  250. 

state  in  appearance,  295,  296. 
partner's,  when  to  be  disclosed,  262. 
plaintiff's,  when  to  be  indorsed  on  writ,  249,  250. 

disclosure  of,  by  solicitor,  260. 
solicitor's  when  to  be  indorsed  on  writ,  249,  250. 

pleadings,  453. 

stated  in  appearance,  295,  296. 

ADMINISTRATION.      See— ADMINISTRATOR— MASTER'S     OFFICE- 
PERSONAL  REPRESENTATIVE. 
accounts  in  action  for,  how  to  be  taken,  1117. 

parties  from  whom  required,  to  be  original  parties,  352. 
which  may  be  taken,  under  ordinary  judgment  for.  1117. 
action  for,  conduct  of,  may  be  given  to  any  party,  354. 
creditor,  when  entitled  to,  354. 

costs  of,  354. 

personal  representative,  when  entitled  to, 

354. 

against  defendant  out  of  jurisdiction,   283-290. 
cannot  be  combined  with  action  to  protect  estate,  be- 
fore probate,  349. 

consolidation  of,  with  other  action,  1116. 
how  entitled,   241. 

time  for  bringing  by  legatees,  or  next  of  kin,  1110. 
when  necessary,  1101. 
adding  parties  in  M.  O.,  874. 


INDEX.  1585 

ADMINISTRATION— Continued. 

advertisement  for  creditors,  distribution  of  estate  after,  effect  of, 

350,  1104. 

sufficiency  of.  856. 

what  it  is  to  contain,  856,  872. 

\vhen  dispensed  with,  856. 

affidavit  of  personal,  representative  as  to  creditors'  claims,  876. 
application  for  judgment.      See  infra — motion, 
assets,  deficiency  of,  when  ground  for,  1113. 
attendance  on  proof  of  claims  against  estate,  357. 
carriage  of  judgment  for,  354,  1115. 

special  directions  as  to,  1104,  1116. 
commission  in  lieu  of  taxed  costs,  1272,  1273,  1274. 
compensation  to  personal  representatives,  allowance  of,  1117. 

See — PERSONAL  REPRESENTATIVE. 

conduct  of  proceedings,  special  directions  may  be  given  as  to, 

354,  1115,  1116. 
costs  in  action  for,  353,  354,  1110,  1111,  1272,  1273,  1274. 

commission  and  disbursements,  1272,  1273. 
discretion  of  Master.  1117. 
unnecessary  action  for,  353,  1110,  1111,  1114. 
creditors,  advertisement  for,  what  to  contain,  856,  872. 

form  of,  1391,  1392. 
when  dispensed  with,  856. 
actions  by,  when  stayed,  1106. 
applying  for,  must  prove  claim,  1103,  1104,  1110. 
bringing  action  for,  must  prove  claim,  1103,  1104. 

be  creditor  of  deceased,  1104. 
claims  of,  affidavit  proving,  when  unnecessary,  874. 

necessary,  874,  877. 

affidavit   as  to,   of   personal  representative, 

876. 

time  for  making,  876. 
adjudication  on,  875. 

corroboration  of,  when  required,  875,  1103. 

1104. 

disallowance  of,  appeal  from,  858. 
evidence  in  support  of,  857,  875. 
examination  of.  876. 
how  proved,  874,  875,  877. 
interest  on,  where  entitled  to,  147,  148,  149. 
notice  to  prove,  875,  877. 

leave  to  serve  out  of  juris- 
diction, 291,  292. 

payment  of,  out  of  Court,  notice  of,  878. 
personal   representative  to  examine,   876. 
proving  after  time  expired,  878. 
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creditor's  claims  of,    purchase  of,  by  plaintiff's  solicitor,  875. 
securities  to  be  valued  by,  876. 
time  for  sending  in,  872. 
who  entitled  to  attend  proof,  357,  875. 
costs,  when  allowed  to,  875,  876. 
execution,  not  entitled  to  priority,  1113. 
foreign,  entitled  to  rank  with  Ontario  creditors,  875. 
judgment  obtained  by,  effect  of,  875. 
may  apply  on  motion  for,  1101,  1102,  1103,  1104. 
notice  to  attend  to  prove  claim  may  be  mailed,  877. 

served   out   of 
jurisdiction,  291,  292.  . 
notice  of  allowance  of  claim,  877. 

form  of.  877. 

payment  of  claim  to  be  sent,  878. 
notices  to,  how  to  be  sent,  878. 
overpaid,  may  be  required  to  refund,  878,  1113. 
securities,  production  of,  875. 

neglect,  effect  of,  876. 

staying  actions  by,  after  judgment  for,  1106,  1118. 
deficiency  of  assets,  as  a  ground  for  applying  for,  1113. 

estate,  how  to  be  administered,  on,  1113. 
devastavit,  cannot  be  set  up  by  person  committing,  1105. 

Statute  of  Limitations  as  a  bar  to  action  for.  1105, 

1106.. 
devisee  may  obtain  judgment  for,  on  motion,  1101. 

when  to  be  notified  of  motion  for.  1114. 
directions  as  to  carriage  of  order  for,  1112. 
discretion  of  Court,  as  to  granting  judgment  for,  1118. 
distribution  of  estate  after  advt.  when  an  answer  to  motion  for,. 

350.  1104. 
without  advt.,  351. 

estate  insignificant,  where,  1109,  1110. 
evidence  on  motion  for,  1103,  1104. 
execution  creditor,  priority  of,   1113. 
executors.    See  in/ra— personal  representatives. 

accounts,  delivery  of  by,  may  be  ordered,  1118. 
all,  to  be  parties  to  action  for,  348,  1103. 
deceased,  representative  of,  when  to  be  served,  349. 
<le  son,  tort,  action  against  for,  349,  350,  1103.  1*09. 
may  sue  before  probate,  353. 

co-executor,  353. 

experts,  Master  cannot  employ,  in  action  for,  877. 
further  directions,  when  dispensed  with  in  action  for,  1  14,  1. 
heir,  may  apply  for  on  motion,  1101. 
parties  to  action  by,  347. 
when  to  be  notified  of  motion  for,  1114. 
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indemnity  against  covenant  in  lease,  when  action  may  be  brought 

to  obtain.  352    353. 
infant,  not  liable  to  account  in  action  for,  351. 

defendant,  when  disallowed  costs  in  action  for,  1107. 

how  served  with  notice  of  motion  for,  1107. 

judgment  for,  355. 

Local  Master  cannot  entertain  application  for,  by,  1108. 
notice  of  motion  for  judgment,  to  be  served  on,  1111. 
injunction,  how  obtained  in  summary  proceedings  for,  1116. 
interest  on  debts,  how  to  be  computed,  873.  874. 

legacies,  how  to  be  computed,  873,  874. 

judgment  for,  on  summary  application,  when  granted,  1101,  1108. 

refused,  1109,  1110, 
1118. 

Chambers,  when  granted  in,  1101-1108. 
Court  not  bound  to  grant,  1118. 
effect  of    1105. 

form  of,  1107,  1116,  1434,  1435. 
Local  Muster,  when  he  may  grant,  1108. 

entry  of,  when  made  by,  1123. 
motion  to  vary,  354. 

set  aside,  refused,  1104. 
office  copy  to  be  served,  354,  355. 
on  whom  to  be  served,  354,  355. 
opposed  motions  for,  to  be  heard  by  judge,  1102,. 

1108. 

persons  served  with,   do  not  become  parties,  355,. 

356. 
t  not  liable  to  account,  355. 

right  of,   to  attend  proceed- 
ing, 355. 
service  of,  354,  355,  391,  392. 

dispensing  with,  354,  873. 
effect  of,  355,  873,  874. 
infants  on,  391.  392. 
lunatics  on,  391,  392. 
staying  actions  by  creditors  after,  1106. 

proceedings  under,  1118. 
when  refused,  351,  1109,  1110. 
legatee,  may  apply  on  motion  for,  1101,  1106. 

when,    1110. 

parties  to  action  by,  346-348,  1107. 

letters  of,  when  they  relate  back  to  death  of  intestate,  107,  348, 

1103. 

proof  of,  when  necessary,  on  motion  for,  1103. 
J.A.-97 
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liberty  to  attend  proceedings,  effect  of,  357. 

Local  Master,  jurisdiction  of,  to  grant  judgment  for,  1102,  1108. 

cannot  entertain  application  by  infants,  1108. 
lunatic  defendant,  how  served  with  notice  for,  391,  392. 

judgment  for,  355. 

guardian  ad  lit.  for,  when  necessary,  391  392. 
Master,  powers  of,  in  action  for,  873-878. 

should  not  proceed  ex  parte,  873,  1116. 
see  supra — Local  Master, 
money  realized  in  action  for,  to  be  paid  into  Court,  1115. 

distribution  of,  order  for,  1115. 
mortgagee,  claim  of,  how  proved,  915. 
motion  for,  fourteen  days'  notice  to  be  given  of,  1102. 

distribution  of  estate,  when  an  answer  to,  1104. 
evidence  on.  1103,  1104. 

Local  Masters,  jurisdiction  to  entertain,  1102,  1108. 
Master  in   Chambers,   jurisdiction   of,    to   entertain, 

1102. 

opposed,  to  be  heard  by  Judge,  1102,  1108. 
several,  how  to  be  dealt  with,  1112. 
who  may  make,  1101. 
when  it  may  be  made,  1101. 
where  to  be  made.   1102. 
next  -of  kin,  parties  to  action  by,  346,  347,  348-351. 

may  apply  for  judgment  for,  on  motion,  1101,  1106. 

when.  1110. 

notice  of  motion  for  judgment  for,  1101,  1107. 

form  of.  1107. 
service  of,  1103,  1107,  1111. 

Official  Guardian,  when  to  be  served  with  notice  for,  1111. 
opposed  application  for,   Master  in  Chambers  cannot  entertain, 

202,  1102. 

order  for.     See  supra — judgment, 
parties,  to  motion  for,  761. 

action  for.     See — PARTIES. 

adding  in  Master's  office,  874. 

interested,  to    be    notified  of    proceedings  in    Master's 

office,  354. 

service  on,  when  dispensed  with,  873. 
payment  of  money  out  of  Court,  in  action  for,  202,  1115. 
personal  estate,  power  of  Master  as  to,  1115. 
personal  representatives,  may  apply  for,  347,  352,  353,  1112,  1113. 

ex  parte,  1112. 

accounting   in    Surrogate    Court,    effect 

of.  350. 

all  to  be  notified     of  motion  for,  1103, 

1107,  110S. 
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personal  representatives,  compensation  for  services,  allowance  of, 

850,  1117. 
costs  of,  1111. 

liability  for,  353,  1111. 
creditors  claims  to  be  examined  by,  876, 

877. 
affidavit  to  be  made  by, 

as   to,   876. 

notice  to,  of  claims  allowed,  877. 
disputed  877. 

distributing  .estate  after  advt.,  effect  of, 

350,  351,  1104. 

without  advt.,  effect 

of,  351. 

misconduct  of,  effect  of,  1117. 
necessary  party  to  action  for,  348,  349. 
not  bound  to  set  up  Statute  of  Limita- 
tions. 1105. 
only,     entitled     to    attend     on     claims 

against  estate,  357. 
Statute  of  Limitations,  where  it  may  be 

set  up  by,  1105,  1106. 

probate,  proof  of,  when  necessary  on  motion  for,  1103. 
action  commenced  before,  effect  of,  348,  353. 
real  estate,  account  of,  when  ordered,  1114,  1115. 

power  of  Master  as  to.  1115. 
who  to  be  notified  on  motion  for,  1114. 

real  representatives,  when  to  be  added,  in  action  for,  350,  1114, 

1115. 

receiver,  appointment  of,  in  action  for,  96,  1116. 
refusal  of  judgment  for,  when  estate  insignificant,  1109,  1110. 

distributed  after  advt.,  350, 
1104. 
report  of  Master,  in  action  for,  871,  1116. 

amendment  of,  by  Judge,  1115. 
appeal  from,  unnecessary,  if  objection  is  patent, 

1118. 

form  of.  871. 

review    of,    on    motion    for   distribution,    1115, 

1118. 

separate,  or  interlocutory,  not  to  be  made  in  action  for, 

1115,  1116. 
residuary   legatee,    not   entitled    to    have  property   brought   into 

Court,  1110. 

action  unnecessarily  brought  by,  1110. 
may  bring  action  for,  346,  348,  351. 
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service  of  judgment,  354,  355. 

effect  of,  355.  873. 
dispensing  with,  357,  873. 

Statute  of  Limitations,  who  may  set  it  up,  in  action  for,  1102, 

1105. 

acknowledgment  by  executor  de  son  tort 
cannot  stop,  1105. 

beneficiaries    when    entitled    to    set   up, 

1105. 

judgment,  effect  of,  as  to,  1104,  1105. 
•personal      representatives,      wh'         not 

bound  to  set  up,  1105. 

trustees,  all  to  be  parties,  in  action  for,  349. 
unnecessary  action  for,  costs  of,  353,  1110,  1111,  1114. 
wilful  neglect  and  default,  inquiry  as  to,  827,  1101. 
writ  of  summons,  when  necessary,  1101,  1109. 

ADMINISTRATOR.    See— ADMINISTRATION— PERSONAL  REPRESEN- 
TATIVE. 
action  by,  before  letters  of  administration,  107,  348. 

or  against,  parties  to,  317. 
ad  litem,  appointment  of,  326-328. 

consent  of  appointee  necessary,  327. 
order  for,  form  of,  328. 
action  by,   respecting  lands,  328. 
authority  of,  when  it  ends,  328. 

judgment  against,  binds  general  administrator,  327. 
administrator  pemdente  lite,  may  be  served  without  leave,  328. 
advertisement  for  creditors,  by,  effect  of,  350. 

distribution  of  estate  by,  without,  351. 
appointment  of,  by  H.  C.  J.  when  authorized,  39,  326-328. 
judgment  against,  form  of,  778. 
jurisdiction  of  H.  C.  J.  over,  15,  18,  39. 
plene  admimistravit,  defence  of,  778,  779. 
removal  of,  jurisdiction  of  H.  C.  J.  to  order,  39. 
ADMISSIONS.     See— NOTICE  TO  ADMIT. 

costs  of  proof  of  documents,  when  refused,  1275. 

facts  admitted  in  examination  for  discovery, 

1496. 

discretion  of  Court  as  to  granting  relief  on,  772. 
documents,  notice  to  admit,  691. 

form  of,  691,  1384. 

admitted,  not  evidence  unless  put  in  at  trial,  691. 
evidence,  when  admissible  as,  691. 
fraudulent,  when  allowed  to  be  withdrawn,  775. 
Master's  office,  in,  860,  861. 
motion  for  judgment,  on,  770-775.    See — MOTION  FOR  JUDGMENT. 
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notice  to  admit,  691. 

when  necessary,  1275. 
of  service,  solicitor's,  when  they  need  not  be  verified,  508. 

of  writ,  must  be  verified,  723. 

party  not  bound  to  rely  on,  in  examination  for  discovery,  1496. 
pleadings,  in,  motion  for  judgment  on,  770-775. 
must  be  taken  as  made,  774. 
parties  to  make,  456. 
proof  of.  691. 

refusal  of,  costs  occasioned  by,  1275.- 
withdrawal  of,  when  allowed,  771,  775. 

ADVERTISEMENT.     See— ADMINISTRATION— EXECUTION— MASTER 

— QUIETING     TITLES— SALES     BY     THE 
COURT — SETTLED   ESTATES. 
service  of  notice  of  motion  by,  may  be  ordered,  513. 

writ  by,  may  be  ordered,  294. 

AFFIDAVITS.     See — ADMINISTRATION — COSTS — DISCOVERT — FORMS 
— PAYMENT  OUT  OF  COURT — QUIETING  TITLES — 
SALES  BY  THE  COURT. 
alterations  in,  688. 

arrest  of  defendant,  for,  1170,  1171. 
before  whom  to  be  sworn,  686,  689,  1171. 

not  to  be  sworn.  689. 

commissioner  taking,  to  state  his  office,  686. 
copies,  official,  dispensed  with,  506. 

demand  of,  to  be  in  writing,  507. 
true,  sufficient.  506. 
costs,  admissibility  of,  on  question  of,  666,  667. 

of,  when  disallowed,  686,  687,  688. 
cross-examination  on.  672. 

notwithstanding    withdrawal,    672. 
deponent,  how  to  be  described  in,  685,  686. 

cross-examination  of,  how  compelled,  673. 
disbursements,  of,  by  whom  to  be  made,  1287,  1288. 

form  of.  1288. 

Taxing  Officer  may  inquire  into  truth  of,  1289. 
erasures  in.  668. 
erroneously  entitled.  685. 
exhibits  to,  must  be  produced,  656. 
need  not  be  filed.  691. 
opposite  party  entitled  to  copies  of,  656. 
facts,  to  be  stated  in,  687. 
filing,  place  of,  690. 

time  for,  689,  690. 
first  person,  to  be  drawn  in,  685. 
foreign,  before  whom  to  be  sworn,  686. 
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foreign  irregular,  may  be  received.  685. 
form  of,  685-688.     See— FORMS. 
further  directions,  when  may  be  read  on,  666. 
illegible,  687. 
illiterate  deponent,  689. 
impertinence  in,  476,  688. 
in  chief,  when  to  be  filed,  690. 

indorsement  of  name  of  party  for  whom  filed,  unnecessary,  689. 
information  and  belief,  687,  688. 
interlineations  in,  688. 
irregular,  when  receivable,  685. 

rejected,  686,  688. 

judgment  under  Rule  603,  for,  754,  755. 
against,  756. 
jurat,  form  of,  687. 

when  deponent  illiterate,  689. 
several  deponents,  687. 
justification,  of,  cross-examination  on,  672. 
language  of,  686,  687. 

means  of  knowledge,  when  to  be  disclosed  in,  687,  688. 
motion,  in  support  of,  671. 

time  for  filing,  690. 
officer  of  corporation  making,  to  show  means  of  knowledge,  688. 

taking,  description  of  office  to  be  stated  in  jurat,  686. 
paragraphs,  to  be  divided  into,  505. 
parties  to  action  making,  how  described,  685. 
printed,  or  written,  to  be  505. 
regulations  as  to,  505. 
prolixity  in,  475. 
scandal,  in,  474,  475,  688. 

may  be  taken  off  files  for,  474,  475,  688. 
solicitor  of  party,  not  to  take,  689. 

called  on  to  answer,  224,  225. 

stamps  for  filing,  to  be  affixed,  before  using,  689,  690. 
statements  in,  how  to  be  framed,  685-688. 
style  of  cause  in,  685. 
sworn  abroad,  who  may  take,  686. 

transmission  of,  from  Chambers  to  Central  Office,  690. 
trial,  admissibility  of,  at,  665,  666. 
two  or  more  deponents,  jurat,  687. 
voluntary,  not  to  be  taken  by  commissioner,  686. 
withdrawal  of,  cannot  prevent  cross-examination,  672. 

AGENT.     See— SOLICITOR. 

address  of,  when  to  be  indorsed  on  writ,  249. 

to  be  entered  in  Solicitor's  and  Agent's  Book,  509. 
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interest,  when  liable  to  pay,  832.  < 

entitled  to  recover,  832. 
solicitor's  suing  out  writ,  to  indorse  principal's  name,  249. 

his  own   name.   249. 
lien  of,  on  papers,  518. 

fund,  521. 
service  on,  authorized,  509. 

by  posting,   where  none  entered,  509. 
serving  himself  as  agent  for  another  principal,  invalid, 

509. 

wilful  neglect  and  default,  liability  for,  840. 
ALIMONY.     See — BAILABLE  PROCEEDINGS. 

action  for,  next  friend  not  necessary  in,  331. 
adultery  of  plaintiff,  a  bar,  33. 

arrest  of  defendant  in  action  for,  32,  1171.    See— BAILABLE  PRO- 
CEEDINGS. 

discharge  of  defendant  from,  when  granted,  33. 
bail  in  action  for,  amount  of,  1172. 
bond  for,  not  assignable,  69. 
costs,  liability  of  defendant  for,   549,   1271,   1272. 

when  action  compromised,  549. 

fails,  1272. 

de  die  in  diem,  order  for,  549,  1271,  1272. 
cruelty  of  plaintiff,  a  bar  to,  33. 

what  is  not,  33. 

disbursements  of  plaintiff's  solicitor,  what  included  in,  549,  1272. 

liability    of    defendant    for, 
1271,  1272. 

interim    application  for,  when  it  may  be  made,  33,  546. 
evidence  required  on,   547. 
when  granted,  32,  33,  547. 
amount  allowed  for,  548. 
date  from  which  it  is  allowed,  547. 
defendant  may  give  notice  of  submission  to  pay,   545, 

546. 
order  for.  546-549. 

registration  of,  549. 
terms  on  which  granted,  547. 
when  it  may  be  made,  546. 
solicitor  has  no  lien  on,  for  costs.  548. 
staying  payment,  in  default  of  discovery,  548. 
when  allowed,  547. 
refused,   547. 
judgment  for,  registration  of,  33,  34. 

effect  of,  33,  34. 
suspension  of,  33. 
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jurisdiction  of  H.  C.  J.  to  grant,  32. 
order  for,  registration  of,  33,  34,  549. 

effect  of,  33,  34. 
permanent,  when  granted,  33. 

from  what  date  granted,  548. 
order  for,  cannot  be  made  in  Chambers,  548. 
registration  of  judgment  for,  effect  of,  33,  34. 
sale  of  land  bound  by  judgment,  may  be  ordered,  34. 
undertaking  to  proceed,  when  required  in  action  for,  547. 
AMENDMENT.      See— WRIT  OF  SUMMONS. 
adding  parties  by,  354,  358-369. 
affecting  person  not  a  party,  rescinded,  502. 
appeal  from  order  allowing,  or  refusing,  124. 
application  for,  how  to  make,  490. 
clerical  errors  and  defects,  499,   795. 
costs  of  motion  for,  495,  500. 
defects,  not  curable  by,  497,  498. 
defence  to  counter-claim,  when  it  may  set  up  by,  471,  472. 

statement  of  claim,  when  it  may  be  set  up  by,  472. 
discretion  as  to  granting,  500. 
errors   and   defects,    in   proceedings,   499. 

judgments,  795-797. 
how  made.  504. 
leave  for,  when  to  be  obtained  on  notice,  473. 

of  pleadings,  application  for,  473. 
may  be  made  at  any  time  by  order,  499-502. 
of  indorsement  of  writ,  258,  291,  501. 
irregularities,  497,  498. 

judgments,  accidental  slips,  or  omissions  in,  795-797. 
orders,  accidental  slips,  or  omissions  in,  795-797. 
pleadings,  by  consent.  490. 

adding  parties,  358-369. 

application  for,  how  made,  490. 
fresh  cause  of  action,  488. 
defendant,  472,  490. 
leave,  473,  490,  491. 
plaintiff,  471,  472,  473,  488,  489,  490. 
date  of,  to  be  marked  on,  496. 
disallowance  of    489. 
how  made,  495.  496. 

may  be  ordered  at  any  time,  473,  476,  490. 
service  of.  496. 
special  case,  38. 
terms   imposed  on,   494,   495. 
when  allowed,  471,  472,  473,  488,  492,  493. 
refused,  489,  493,  494. 
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of  pleadings,  without  order,  time  for,  471,  472,  473,  488. 
special  case,  38. 
statement  of  claim,  471,  472,  473,  488. 

on  adding  parties,  369. 
writ  of  summons,  500,  501. 

on  adding  parties,  359-368. 
order  for,  may  be  made  at  any  time,  499. 

unnecessary,  when  made  at  trial,  504. 
parties  added  by,  358-339. 

when  not  to  be  added,  or  struck  out  by,  488. 
physical  alteration,  not  to  be  made  504. 
place  of  trial,  not  to  be  changed  by,  489. 

whether,  if  omitted,  it  may  be  supplied  by?  489. 
pleading  after.  490. 
record  at  trial,  how  made  in,  504. 
referee,  power  of,  to  order,  814. 
striking  out  parties  by,  358,  359,  361,  362. 
substituting  parties  by,  358,  359. 
terms  imposed,  494,  495. 
time  for  making,  without  leave,  471,  472,  473,  488,  490. 

under  order.  495. 
service  of  pleading,  after,  496. 
trial,  when  allowed  at,  490,  504. 

after  verdict,  501. 
how  made,  504. 
order  for,  unnecessary,  504. 
when   allowed,   497,   499-504. 

APPEAL.     See — COURT  OF  APPEAL, — DIVISIONAL,  COURT — MASTER- 
QUIETING  TITLES. 
abandoned,  costs  of,  975,  999. 

amount  in  dispute,  how  estimated,  for  purpose  of,  126,  127. 
award,  from,  notice  of  motion,  form  of,  540. 

Controverted'  Election  Act,  Ont.,  under,  to  be  heard  by  5  Judges,  8. 
costs,  as  to,  when  entertained,  1260,  1261. 

none  without  leave,  115,  116,  117,  118. 
by  creditor,  from  disallowance  of  claim  by  Master,  858. 
judgment  debtor,    committed   for  contempt,   1065. 
party  in  contempt,  86,  123,  1065. 
person  interested  who  is  not  a  party,  48. 
Crown,  right  of,  as  to,  saved,  120. 
discontinuance  of,  999. 
enlarging  time  for,   530,   534. 
evidence  on.  675.  676. 

from  award,  notice  of  motion  to  specify  grounds  of,  540. 
discretionary  order.  479. 
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from,  Divisional  Court  H.  C.  J.,  122-128.. 

time  for  bringing,  128. 

enlarging,  530-534. 
High  Court  to  C.  A.,  122-128,  964. 
interlocutory  order,  or  judgment,  when  allowed,  119. 

time   for   bringing,    128. 
Judge  in  Chambers,  959,  960. 
judgment  at  trial,  120,  960-973. 

where  action  tried  in  C.  C.  719. 

C.  C.  action  tried  in  High  Court, 

719. 
Local  Master's  report,  951-956. 

costs  of,  956. 

leave  to,  not  granted  ex  parte,  954. 
notice  of.  955. 
setting   down.   955. 
Officers  in  Chambers,  948-951. 

extending  time  for,  948-950. 
how  brought,  948. 
not  a  stay  of  proceedings,  948. 
papers  to  be  transmitted  on,  948. 
time  for  bringing,  948. 

Master  in  Ordinary's  report,  121,  122,  955. 
order,  to  C.  A.,  122,  123. 
order  for  production  of  documents.  622. 

changing  conduct  of  cause,  parties  to  be  notified,  354. 

venue,  697. 
discretionary,  479. 

made  on  default  of  appearance,  123. 
only  awarding  costs,  116. 
refusing,  or  allowing,  amendment,  124. 

to  commit  for  contempt,  116,  123. 
striking  out  pleading,   479. 
vacation,  when  made  in,  949. 
waiver,  by  acting  under,  951,  1004. 
taxation  of  costs  to  Judge,  957-959. 

Sheriff's  fees.  1319. 

further  evidence,  when  admissible  on.  675,  676. 
ground  of,  to  be  set  out  in  notice  of  motion.  974. 
interpleader  issue,  in   967. 
Judge  appealed  from,  not  to  sit  on,  10,  114. 
judgment  appealed  from,  copy  to  be  delivered  to  Registrar,  975. 
leave  to.    See — LEAVE  TO  APPEAL. 

Master  in  Chambers  has  no  jurisdiction  to  entertain,  155,  201, 

205 
notice  of  appeal  from  report,  7  days,  955. 

grounds  to  be  set  out  in,  974. 
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one  only,  when  allowed,  120. 

order  appealed  from,  copy  to  be  delivered  to  Registrar,  975. 
Quieting  Title's  Act,  under  1157.     See — QUIETING  TITLES. 
right  of,  must  be  given  by  express  enactment,  123. 

restrictions  on,  115,  119,  124,  125. 
setting  down,  appeal  from  report,  955. 

See  infra. 
staying  proceedings  pending,  jurisdiction  of  Master  in  Cnambers, 

as  to.  205. 

time  for  appealing  from  H.  C.  J.,  128. 
to  Court  of  Appeal  from  H.C.J.    44,  45, 122, 128. 
abandonment  of,  999,  1000. 

by  enforcing  order  appealed  from,  951,  1004. 
affidavit  of  justification  of  sureties,  1007. 

cross-examination  on,  1008. 
filing  of,   1007. 

argument,  notice  of,  to  be  served.  994. 
bond  for  costs  of,  1000,  1001. 

time  for  filing,  1000,  1008. 
st-iying  execution,  1001-1006. 

how  executed,  1007. 
sureties  required,  1007,  1008. 
time  for  filing,  1009. 
action  on,  when  stayed,  1009. 
allowance  of.  1007. 
cancellation  of.  1004. 
death  of  sureties.  1009. 
disallowance  of,  motion  for,  1008. 
exceptions  to  sureties.  1009. 
filing.  1009. 
form  of.  1007. 

insolvency   of  sureties.    1009. 
surety,  cross-examination  of,  1008. 
time  for  filing,  1000,  1009. 
when  delivered  up,  1004. 
book,  when  to  be  printed,  991. 
contents  of.  990.  992. 
costs  of,  when  printed,  994. 
draft  to   be  served.    989.   990. 
defective,  Registrar  not  to  file,  992. 

costs   of,   993. 
filing,  992.  994. 
form  of,  992,   993,  994. 
how  printed,  992,  993,  994. 

number  of  copies  of,  to  be  delivered  to  Court,  994. 
pages,  and  lines,  to  be  numbered,  994. 
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book,  settlement  of,  990. 

time   for   delivering,    994. 
typewritten,  994. 
case  to  be  stated  on,  987,  988. 

draft  of,  to  be  served,  989,  990. 
settlement  of,  990. 
state  name  of  Judge  appealed  from,  993. 

reasons  for,  and  against,  992. 
errors   in.    993. 
filing,  992. 
certificate  of  result  of,  998. 

amendment   of.    999. 
enforcement  of,  998. 
entry  of.  998. 
settlement  of,  999. 
varying,    999. 

co-defendant,  how  notified  of,  988. 
commencement  of,  988. 
costs,  as  to,  leave  when  necessary,  115. 
of.  996. 

security  to  be  given  for,  1000,  1001. 
when  appeal  book  defective,  993. 

discontinued,  1000. 
Court  equally  divided  on,  997,  998. 
cross,  unnecessary,  995. 

proceedings  in  lieu  of,  995. 
relief,  when  given  on,  995,  996. 
decision  of,  how  certified,  998,  999. 
default,  at  hearing  of,  997. 

in  giving  notice  or  security  for,  999. 
discontinuance  of,  proceedings  on,  999. 
equal  division  of  Court  on,  997,  998. 
evidence  on,  992,  993. 

further,  when  admissible  on,  675,  676. 
execution,  stay  of,  pending,  1001-1006,  1009. 

fiat  of  Judge  for,   1006,   1009. 
security  to  be  given,  1001-1006. 

form    of.    1007. 
fact,  on  question  of,  46. 

fiat  to  stay  execution.  1006,  1009. 
final  judgment  may  be  given  on,  997. 
further  consideration,  case  may  be  reserved  for,  997. 
hearing,  notice  of,  to  be  served,  994. 
inferences,  Court  may  draw,  997. 
injunction,  when  stayed  pending,  1001,  1003. 
interlocutory  judgment,  from,  119,  120. 
order,  from,  119,  120. 
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issues,  may  be  directed  on,  997. 

Joint  Stock  Company  Act  under,  when  disallowed,  1006. 

judgment  on,  enforcement  of,  998. 

leave  to,   when  necessary,  124,  125. 

as  to  costs,  115,  116,  117,  118. 
no  appeal  from  order  granting,  118. 
refusing,  118. 
when  granted,  118,  127. 

refused.  127. 

money  in  Court,  when  paid  out,  pending,  1004. 
new  points,  when  not  entertained  on,  991. 
new   trial,    may   be   dispensed   with,   997. 

notice  of.  988. 

• 

Court  may  direct  to  be  given,  997. 

filing,  988. 

form  of.  988. 

hearing,  service  of,  994. 

leave  to  give,  after  time,  989. 

service  of,  988. 

not  necessary  to  give   Court  jurisdiction, 

989. 

setting  aside,  989. 
time  for  giving,  988. 
to  whom  to  be  given,  988. 
where  one  of  several  defendants  appeals,  988. 
postponement  of  hearing,  Court  may  order,  997. 
powers  of  Court  on,  46-48,  997. 
printing  appeal  book,  991. 
quashing,  989. 
reasons  for,  and  against,  to  be  stated  in  case,  992. 

what  to  contain,  992. 
against,  neglect  to  serve,  effect  of,  992. 

leave  to  deliver,  may  be  granted,  992. 
receiver,  appointment  of,  when  stayed  pending,  1003. 
report,  on  appeal  from,  956,  957. 
respondent,  may  consent  to  reversal,  1000. 

relief,  when  given  to  on,  995,  996. 
reversal  of  judgment  or  order  by  consent,  1000. 
security  for  costs,  when  to  be  given  on,  1000. 

time  for  giving,  1000. 

staying  execution,  1001-1006.    See  suprar- bond 
amount  of,  1007,  1008. 
disallowance  of,  1008. 
how   given,   1007,   1008. 
additional,  when  ordered,  1009. 
setting  down.  989,  995. 
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single  Judge,  from,  123,  956. 
stay  of  execution  pending,  1001-1006,  1009. 
proceedings  pending,  1001-1006. 

security    required    on,    1001, 
1002,  1007,  1008. 
step  in  the  cause,  987. 
style  of  cause  on,  996. 
sureties,  cross-examination  of.  1008. 
objections  to.  1009. 
time  for  bringing,  988. 

enlarging,  530,  531,  532. 
giving  security  for  costs  of,  1000. 
vacations  not  to  be  reckoned  in,  529,  530,  988. 
waiver  of  right  to,  951,  1004. 
when  it  lies,  44,  45,  122,  123,  124,  125,  128. 
to  Divisional  Court  of  H.C.  J.  from  County  Court,  121.    See  infra. 

Division  Courts,  121,  122. 
Judge  of  County  Court  under, 

Liquor  License  Act,  121. 

Water  Privileges  Act,  121,  122. 

Risers  and  Streams  Act,  121. 

Judge  of  H.  C.  J.  sitting  in  Court, 
120,  956,  957,  974.     See  infra. 

sitting  in  Chambers,  120,  122. 
See  infra. 

Master  in  Ordinary,  120, 121, 122,  955. 
Provisional  District  Court,  121. 
Stipendiary  Magistrates,  121. 
Surrogate  Court,  122. 
appellants,  who  may  be,  978. 
cases  in  which  it  lies,  from  C.  C.,  978,  979,  980,  982. 

does  not  lie,  982,  983. 

costs,  as  to,  when  leave  required,  115,  116,  117,  118. 
County  Court,  from,  121,  978-980,  982. 
Division  Court,  from,  121,  122. 
evidence,  how  to  be  certified,  in  C.  C.  appeals,  984,  985. 

to  be  transmitted  on,  985. 
further,  when  admissible  by,  675,  676. 
exhibits,  to  be  transmitted  in  C.  C.  appeals,  985. 
grounds  of,  to  be  set  out  in  notice  of  motion,  974. 
Judge  in  Chambers,  from,  120,  122. 

Court,  120,  121,  956,  957,  974. 
judgment  debtor,  from  committal  by  C.  C.,  1065. 
jurisdiction  of  Court  as  to,  121,  125,  984. 
Master  in  Ordinary,  from,  120,  121,  122,  955. 
original  papers,   to  be  certified  and  transmitted  in  C.  C. 
appeals,  985. 
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order  of  single  Judge,  from,  120,  126. 

pleadings,  how  to  be  certified  in  C.  C.  appeals,  984,  985. 

proceedings,  how  to  be  certified,  in  C.  C.  appeals,  984,  985. 

Provisional  Judicial  Dist.  Court,  from,  121. 

Rules  as  to,  power  to  make,  154. 

security  for  costs  not  required  on,  1000. 

setting  down,  986,  987. 

notice  of,  to  be  served,  987. 
single  Judge,  from,  121,  126,  959-974. 
stay  of  proceedings,  pending,  986,  987,  1040. 
stipendiary  magistrate,  from,  123. 
time  for,  985,  986. 
water  privileges,  from  Judge  of  County  Court  under  Act 

respecting,  121,  122. 
to  Judge  In  Chambers. 

appeals  to,  948-951. 
setting  down,  unnecessary,  951. 
vacation  not  to  be  included  in  time  for,  529,  949. 
to  Judge  In  Court. 

appeals  to,  from  report  of  Local  Master,  951-954,  955. 

taxations.  957-959. 
setting  down,  955. 
to  Privy  Council,  1010-1019. 

appeal  bond,  form  of,  1013. 

sureties  in,  how  to  justify,  1013. 
costs,  appellant  may  recover,  1015. 

as  to,  when  none  without  leave,  115,  116,  117,  118. 
dismissal  of,  for  delay  in  prosecution,  1016,  1018. 
Judicial  Committee  may  relax  Rules,  1015. 
reasons  of  Judges  in  Court  below,  to  be  certified,  1014. 
Rules  regulating  appeals  to,  1012-1019. 
security  to  be  given  on,  1012-1013. 
special  case,  may  be  heard  in  form  of,  1016. 
staying  execution  on.   1012,  1013. 

transcripts  of  proceedings,  how  to  be  sent,  1014,  1015. 
printed  abroad,  1015,  1018. 

in  England,  1015,  1016, 
1018, 

time  for  printing,  1016. 
to  Supreme  Court,  from  Court  of  Appeal. 

proof  of  judgments  to  be  submitted  to  Judges  of  Court  of 

Appeal,  before  case  certified,  1000. 
when  it  lies,  1010. 

transfer  of  when  brought  in  wrong  Court,  967. 
waiver  of,  by  acting  under  order  appealed  from,  951,  1004. 
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APPEARANCE. 

address  of  solicitor  entering  to  be  stated  in,  295. 
illusory,  296. 

neglect,  to  give,  effect  of,  295,  296. 
defendant  entering,  to  be  stated  in,  295. 
illusory,  296. 

neglect    to  give,  effect  of,  295,  296. 
conditional,  may  be  entered,  281,  297. 
default  of,  proceedings  on,  723-731. 

several  defendants,  725. 
writ  specially  indorsed,  724-726. 
defendant,  not  entitled  to  further  notice,  723. 
defendant  attending  to  enter,  precedence  of,  189,  294. 
in  person,  by,  295. 

appointment  of  solicitor  by,  295. 
default  of,  not  entitled  to  further  notice,  723. 
more  than  one,  how  entered  for,  296. 
sued  in  wrong  name,  by,  295. 
delivery  of,  to  clerk  in  street,  effect  of,  189. 
disputing  amount,  when  it  may  be  filed,  299. 
effect  of.  299. 
form  of.  1376. 

dormant  partner,  appearance  for,  effect  of,  263. 
dower,  action  for,  how  entered  in,  299,  300. 

acknowledgment  of  tenancy,  may  be  filed 

with,  299,  300. 
landlord  may  enter,  301. 
ejectment,  party  not  named  in  writ  may  enter,  301,  302  . 

affidavit  required,  3"0l,  302. 
leave    for,    when    required, 
301,  302. 
entry  of,  before  service  of  writ,  when  allowed,  296. 

by  different  solicitors  for  same  defendant,  295. 
how  made,  295-303. 
irregular,  189,  296,  297. 
firm,  cannot  be  entered  in  name  of,  400,  401. 
form  of,  295,  297,  299,  301,  302,  1371,  1372. 
by  partners,  400.  401. 
third  party,  1372. 
in  dower  action.  299,  300. 

ejectment,  defence  limited,  302,  1371. 

by  landlord,  301,  302. 

when  statement  of  claim  not  required,  297. 
gratis,  when  allowed,  296. 
irregularity  in,  295,  296.  297. 

setting  aside  for,  296.  297. 
judgment  in  default  of,  when  it  may  be  signed,  724-731. 
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landlord,  when  he  may  enter,  301,  302. 
form  of,  by,  301. 
notice  of,  to  be  served,  302. 
limited  defence,  may  be  filed  with,  299,  302. 

or  in  4  days  after,  299. 
form  of,  299,  1376,  1377. 
notice  of,  299. 

manager,  served  for  firm,  need  not  enter,  401. 
misnomer,  in  case  of,  295,  407. 
notice  of,  when  necessary,  298,  301,  302. 

by  landlord,  not  named  in  writ,  302. 
limited,  in  ejectment,  302,  303. 
motion  before,  service  of,  where  authorized,  539. 
omission  to  give,  effect  of,  298. 
partners,  how  to  be  entered  for,  400,  401. 

cannot  be  entered  for,  in  firm  name,  401. 
dormant  for,  effect  of,  263. 

entered  by  authority  of  acting  partner,  for,  effect,  of, 

263. 

effect  of,  401. 

individual,  not  entering,  effect  of,  401. 
person  sued  in  firm  name,  how  entered  for,  407,  409. 
Procedure  Book,  to  be  entered  in,  297. 
proceeding  after,  as  if  none  entered,  effect  of,  298. 
protest,  under,  by  person  served  as  partner,  402. 
setting  aside,  for  irregularity,  296,  297. 
several  defendants,  how  entered  for,  296. 
sleeping  partner,  appearance  entered  for,  effect  of,  263. 
solicitor  attending  to  enter,  entitled  to  precedence,  189,  294. 
address  of,  to  be  stated  in,  295. 
entering  without  authority,  effect  of,  297. 

entitled  to  precedence  over  solicitor  for  plain- 
tiff,  189. 

place  of  business  of,  to  be  stated  in.  295. 
undertaking  of,  to  enter,  how  enforced,  297. 

to    be    verified,    on    entering 

judgment,  723. 

statement  of  claim,  form  of,  dispensing  with,  297. 
third  party,  entry  of,  by,  377,  425. 

default  of,  377. 
effect  of.  377. 
time  for.  377. 

omitting  to  enter,  effect  of,  377. 
to  counter-claim,   unnecessary,  425. 
time  for,  when  writ  served  in  Ontario,  294,  298. 
out  of  Ontario,  295. 
J.A. — 98 
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two  solicitors,  by,  irregular,  295. 

unauthorized,  effect  of,  297,  401. 

undertaking  to  enter,  enforcement  of.  297. 

waives  objection  to  regularity  of  prior  proceedings,  296. 

sufficiency  of  service  of  writ,  when,  281. 
when  to  be  entered,  294,  295,  298. 

APPOINTMENT.      See— MASTER. 
attendance  on,  528. 

incumbrances,  on  reference  as  to,  form  of,  1391. 
power  of,  execution  of,  when  not  invalid  for  excluding  object  of, 

52.  53. 
to  settle,  or  pass,  judgment,  or  order,  780,  781. 

attendance  on,  528,  784. 

ARBITRATION.    See — ARBITRATION    ACT— ARBITRATOR— AWARD. 
award,  jurisdiction  of  H.  C.  J.  as  to,  15,  20. 

appeal  from,   form  of  notice  of  motion,  540. 
costs  of,  scale  of,  should  be  specified  in  award,  1285. 

taxation  of,  1285.  ,     - 

High  Court  will  not  refer  to,  except  by  consent,  814. 
injunction  may  be  granted  restraining,  90. 
reference  of  C.  C.  case  to,  by  Judge  of  H.  C.  J.,  effect  of,  135. 
submission  to,  making  rule  of  Court  unnecessary,  20. 

ARBITRATION  ACT.    See— ARBITRATION. 

references  which  may  be  ordered  under,  806-814. 
under,  for  inquiry  and  report,  806-809. 

trial,    809-812. 
costs  of,  809,  812. 

ARBITRATOR.    See— ARBITRATION. 
injunction  against,  90. 

ARREST.     See— BAILABLE  PROCEEDINGS— CONTEMPT. 

discharge  from,  when  it  operates  as  a  release  of  judgment,  801. 

801. 

Local  Master,  has  no  jurisdiction  to  order,  155,  201,  205,  209. 
Master  in  Chambers,  has  no  jurisdiction  to  order,  155,  201,  205, 

1171. 
ARTICLES  OF   CLERKSHIP. 

to  be  filed  in  Central  Office,  192. 
ASSESSMENT  OF  DAMAGES, 
by  Judge,  141,  142,  143. 
jury,  140,  141. 

officer  of  Court,  may  be  ordered,  728,  729. 
continuing  damage,  in  case  of,  714. 
notice  of,  to  be  served  on  non-appearing  defendants,  7D3. 
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ASSESSORS. 

Court  may  appoint,  138. 
remuneration  of,  how  fixed,  138. 

ASSETS.     See — ADMINISTRATION. 

ASSIZES.     See-TRiAL. 

absence  of  Judge  at  opening  of,  132. 
adjournment  of,  by  Sheriff,  132. 
cause  list  at,  705. 
commission  to  hold,  issue  of,  110. 

not  affected  by  Judicature  Act,  183. 
right  of  Judge  to  hold,  without,  183. 

Queen's  Counsel   to  hold,   without, 

183. 

retired  Judge  to  hold,  without,  183. 
commissioners  appointed  to  hold,  powers  of,  110. 
county  town,  to  be  held  at  each,  131. 
holding  of,  130,  131,  183. 
Imperial  Statutes  relating  to,  183. 
Judge  holding,  may  sit  'in  Chambers,  43. 

at  Toronto,  jurisdiction  of,  in  Chambers,  43. 
in  outer  county,  jurisdiction  of,  in  Chambers,  43. 
powers  of.  110. 

of  Court  of  Appeal,  may  hold,  7. 
retired,  may  hold.  7. 
Queen's  Counsel  may  hold,  183. 
time  for  holding,  how  to  be  fixed,  236. 

ATTACHMENT  OF  DEBTS. 

affidavit  for,  1066,  1067,  1069. 

assignee' of  judgment,  may  apply  for,  1068. 

assignment  of  debt  attached,  effect  of,  1075,  1076. 

fraudulent,  setting  aside,  1079,  1080. 
costs  of  proceedings  for,  in  discretion  of  Court,  1270. 

security  for.  1327. 

County  Court,  jurisdiction  of  Judge  of,  1085. 
Creditors'  Belief  Act,  under,  1068. 
debts  attachable,  1068,  1069-1073. 
not  attachable,  1073-1075. 
paid  by  cheque,  not  attachable,  1071. 
equitable     execution,     by,     1073,     1077-1079.      See— EQUITABLE 

EXECUTION 
examination  of  judgment  debtor  for,  1057-1066. 

allowed,     for     costs     only, 
1057.  1058. 
officer  to  take,  1059. 
employees  of  debtor  for,  1060. 
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examination  of,  officers  of  corporation  for,  1060. 
transferees  of  debtor  for,  1060. 
See — EXAMINATION  OF  JUDGMENT  DEBTORS. 
execution  against  garnishee,  when  ordered,  1081-1085. 

it  may  issue  from  C.  C.,  1084. 
D.  C..  1085. 
firm,  due  to,  406. 
garnishee,  death  of,   1075. 

debt  attached,  due  to  another  person  of  same  name 

as  judgment  debtor,  1182. 
disputing  liability,  1082,  1083,  1084,  1085. 

claim  within   C.   C.,   jurisdiction, 

1083.  1084. 
D.   C.,  jurisdiction, 

1084.  1085. 
issue  may  be  ordered,  1082,  1083. 

examination  of,  as  judgment  debtor,  1058. 
execution  against,  1081-1085. 

from  C.  C.,  1084. 

D.  C.,  1085.. 

issue  to  try  liability  of,  1082,  1083. 
jurisdiction  of  Judge  of  C.  C.  over,  1085. 
notice  to,  of  right  of  third  party,  effect  of,  1082,  1086. 
order  to  appear,  1067. 

before  C.  C.,  1084. 
D.  C..  1085. 
service  of,  1080. 

effect  of,  1080. 

ordered  to  pay,  becomes  liable  to  examination  as  judg- 
ment debtor.  1058. 
out  of  Ontario,  1067. 

notice  to  be  served  on,  1067,  1080. 
paying  debt,  before  order  to  pay,  effect  of,  1076. 

under  order,  effect  of,  1082,  1086. 
set  off  by,  when  allowed,  1076,  1077,  1080,  1081. 
when  to  appear  before  C.  C.,  1084. 

D.   C..   1084. 

issue,  to  try  liability  of  garnishee,  may  be  ordered,  1082. 

refused,    1083. 
judgment  creditor,  who  is,  for  purpose  of,  1068. 

debtor,  to  be  notified  of  application  to  pay  over,  1077. 
legal  or  equitable  debts,  may  be  attached,  1069. 
moneys  not  attachable,  1073-1075. 
order  for,  1066,  1067. 

effect  of,  1080,  1081. 
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order  for,  service  of,  necessary  to  bind  debts,  1080. 

payment  before,  effect  of,  1071,  1070,  1080. 
setting  aside,  793. 

refused,  after  delay,  1083  . 
several,  1081,  1087. 
to  pay  over,  1081,  1082. 

effect  of,  1086. 

judgment  debtor  to  be  notified  of  application 

for,  1077. 

partnership,  due  to,  406. 
payment  of  debt,  before  attachment,  1071. 
under  execution,  1082. 

order  to  pay,  1082,  1086. 
voluntary,  after  attachment,  effect  of,  1082. 
security  for  costs,  may  be  ordered  in  proceedings  for,  945. 
setting  aside,  after  delay,  1083. 
solicitor's  lien,  effect  of,  as  against,  1076. 
third  person,  when  he  may  be  ordered  to  appear,  1085,  1086. 
ATTACHMENT  OF  GOODS.      See— ABSCONDING  DEBTOR. 
ATTACHMENT    OF    PERSON.      See— BAILABLE    PROCEEDINGS- 
CONTEMPT. 

breach  of  undertaking,   for,   1035. 
certificate  of  Master,  of  default,  659. 

contempt,  in  refusing  to  make  discovery,  for,  622,  623,  1035. 
bring  in  accounts,  for,  659. 
produce  documents,  for,  658,  659. 
produce  in  M.  O.,  for,  659. 
punitive  process,  1030. 

default,  how  proved,  on  motion  for,  659,  660. 
effect  of,  1031. 

discharge  from  custody,  when  granted,  660,  1041. 
imprisonment,  limitation  of  term  of,  1041,  1066. 
interfering  with  course  of  justice,  for,  1030. 
judgment,  enforcing  by,  1029-1035. 
leave  to  issue  necessary,  1032. 

limitation  of  period  of  imprisonment,  1041,  1066. 
Member  of  Parliament,  against,  1035. 
motion  for,  for  contempt,  notice  of,  to  be  served,  659,  1032. 

how  to  be  made,  659. 
notice  of,  how  to  be  served,  1033,  1034. 
non-payment  of  money,  when  punishable  by,  1022,  1030. 
order,  when  enforceable  by,  1035,  1036. 
service  of  order.  1032.  1033, 

notice  of  motion  for,  1032,  1033,  1034. 
Sheriff,   against.    See — BAILABLE  PROCEEDINGS— SHERIFF. 
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solicitor,  not  entering  appearance,  pursuant  to  undertaking,  297, 

298. 

notifying  client  of  order  to  produce,  660,  661, 
paying  money,  pursuant  to  order,  1022. 
writ  of,  when  it  may  issue,  1032-1034. 

discharge  from  arrest  under,  1035. 

terms   imposed,   on,    1035. 
execution  of.  1035. 
issue  of.  1032-1034. 
leave  to  issue  necessary,  1032. 
not  to  issue  without  Judge's  order,  1032. 
notice  of  motion  for,  1032,  1033. 
service  of.  1033.  1034. 

proof  of  service  of  order  to  be  obeyed,  1033. 
punitive  process,  when  issued  for  contempt,  1030. 
return  day  of,  1034. 

ATTORNEY-GENERAL.    See — PARTIES— PETITION  OP   RIGHT. 
audience,  right  to,  when  validity  of  statute  in  question,  108. 
consent  of,  when  required  to  compound  penal  action,  606. 
flat  of,  when  necessary  to  quo  warranto  information,  241. 

required  for  writ  to  repeal  patent,  etc.,  415. 
necessary  party  to  action  to  cancel  patent,  when,  26. 
notice  to  be  given  to,  when  validity  of  statute  in  question,  51,  108. 

form  of,  108. 
time  for  serving,  108. 
reply,  right  of,  414,  711. 

AUCTIONEER.     See— MASTER. 
AWARD. 

appeal  from.  188.  189. 

form  of  notice  of  motion,  540. 
costs  on,  taxation  of,  1285. 

scale,  should  be  specified  in,  1285. 
enforcing,  20. 

jurisdiction  of  H.  C.  J.,  as  to,  15,  20. 
motion  against  in  C.  C.  case  referred  by  Judge  of  H.  C.  J.,  135. 

grounds  of,  must  be  specified,  540. 
rule  of  Court,  need  not  be  made,  20. 
setting  aside.  20. 

grounds  for.  20. 

to  be  stated  in  -notice  of  motion,  540. 
specific  performance  of,  20. 
time  for  'moving  against,  20. 
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BAIL.    See — BAILABLE  PROCEEDINGS. 

estreating,  jurisdiction  of  Court  as  to,  15. 
in  criminal  case,  forfeiture  of,  not  relieved,  30. 
BAILABLE  PROCEEDINGS.     See— ABSCONDING  DEBTOR. 
absconding    debtor.      See — ABSCONDING    DEBTOR. 
affidavit  to  hold  to  bail,  1170.  , 

swearing,  689.  1171. 
alimony,  defendant  sued  for,  when  liable  to  arrest,  1171. 

bail  required  in  action  for,  1172. 
allowance  of  security  in,  1178. 

appointment  for,  to  be  served,  1178. 
arrest,  order  for,  when  granted,  1169,  1170. 
affidavit  for.  1170. 
execution  of,  1173. 
form  of.  1169. 

date  of,  to  be  indorsed  on  order,  1173. 
privilege  from,  1170,  1171. 
proceedings  on,  1173,  1174. 
attachment  against  Sheriff  for  not  bringing  in  body,  1180. 

not  set  aside  except  on  affidavit  of 

merits,  1180,   1181. 
bail  to  Sheriff,  bond  for,  1174,  1175. 

action  on,  discretion  of  Court  as  to,  1176. 
assignment  of,  1175. 

default  in  compliance  with  condition,  1175. 
money  may  be  paid  into  Court  in  lieu  of,  1174. 
how  given,  1174,  1175. 
forfeiture  of,  1175. 
proceedings  on,  when  stayed,  1176. 
barristers,  when  exempt  from  arrest,  1170. 
bring  in  body,  order  to,  when  it  may  issue,  1175,  1176. 

not  issue,  1176. 

action    on    bail    bond    stayed,    pending, 

1176. 

issues  on  prsecipe,  1180. 
bond  to  Sheriff,  1174,  1175. 

as  security  in  the  action,  1177. 
See  infra— security. 

no  action  on,  till  return  of  ca.  sa.,  1187. 
staying  action  on,  on  return  of  principal,  1188. 
ca.  re.,  writ  of,  abolished,  241,  1169 
ca.  sa.  when  to  issue,  to  charge  in  execution,  1186. 

fix  liability  of  sureties,  1187. 
return  of,   1187. 
cepi  corpus,  return  of,  1175,  1180. 
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BAILABLE  PROCEEDINGS— Continued. 
costs  of  order  for  arrest,  1173. 

action  on  bond,  where  principal  rendered,  1188. 
County  Court  Judge,  jurisdiction  of,  to  order  arrest,  1171. 
custody,  discharge  from,  application  for,  1172,  1181-1184. 
defendant  when  not  to  be  carried  to  gaol  within  24  hours  of 

arrest.   1173. 

discharge  of  defendant,  application  for,  1172,  1181-1184. 
appeal  from  order  for,  11S2. 
irregularities,  for,   1183. 
on  giving  security,  1179. 
execution,  charging  defendant  in,  1186. 

time  for,  1186. 

other  writs  of,  may  issue  against  defendant  arrested, 

1188.  1189. 

exoneretur,  when  ordered  to  be  entered,  1185. 
foreigner  temporarily  within  jurisdiction,  1171. 
gaol,  committal  of  defendant  arrested  to,  1173,  1174. 
justification  of,  sureties,  1177,  1178. 
Local  Masters,  jurisdiction  of,  in,  1171. 
Master  in  Chambers,  jurisdiction  of,  in,  1171. 
misnomer  of  defendant,  in,  effect  of,  1183. 
ne  exeat,  writ  of,  nature  of,  1169,  1170. 
notice  of  filing  bond  as  security,  1178. 
order  for  arrest,  form  of,  1171. 

concurrent,  may  be  issued,  1171,  1172. 
copies  of,  to  be  served,  1173. 

delivery  of,  to  Sheriff,  1173. 
costs  of,  1173. 

date  of  arrest  to  be  indorsed  on,  1173. 
duplicate,  may  be  issued,  1171. 
duration  of,  1172. 
execution  of,  1173. 

judicial  officers,  no  power  to  grant,  155,  201, 

205,  1171. 
setting  aside,  538. 
to  bring  in  body,  when  it  issues,  1175,  1176. 

proceedings  against  bail  stayed,  pending, 

1176. 

practice  continued  in  matters  unprovided  for,  1189. 
prisoner,  discharge  of,  on  giving  security,  1179. 

application  for,  1181-1184. 
charging  in  execution,  time  for,  1186. 
proceedings  against,  1179. 

re-arrest  of  defendant  for  default  in  giving  security,  1175. 
render  of  principal  by  sureties,  117G,  1184,  1185,  1188. 
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BAILABLE  PROCEEDINGS— Continued. 
Security  in  the  action. 

alimony  action,  in,  amount  of,  1172. 
allowance  of,  how  obtained,  1178. 
bond,  condition  of,  1177. 

action  on,  1187,  1188. 
allowance  of,  1178. 

discharge  of  defendant  on  giving,  1179. 
filing,  1178. 
sureties,  justification  of,   1177,   1178. 

See  infra— sureties, 
payment  of  money  into  Court  as,  1177. 

bond  may  be  substituted  for,  1179. 
Sheriff,  attachment  against,  how  obtained,  1180. 

application  to  set  aside,  1180,  1181. 
bail  to.     See  supra — bail  to  Sheriff. 

rule  to  bring  in  body,  when  it  may  issue  against,  1175, 

1176. 

solicitors,  when  exempt  from  arrest,  1170. 
statement  of  claim,  when  to  be  delivered,  1179. 
summons,  writ  of,  to  be  issued,  in,  1169,  1171. 
sureties,  1177. 

justification  of,   1177-1178. 
liability  of,  1177-1188. 
not  to  be  indemnified.  1178. 
render  of  principal  by,  1176,  1184,  1185,  1188. 
surrender  of  principal  by  sureties,  1176,  1184,  1185,  1188. 

notice  of,  to  be  served.  1188. 

transfer  to  his  own  county,  of  defendant  rendered  out  of  it,  1185. 
BALLOTS. 

recount  of,  under  Ont.  Elections  Act,  cannot  be  restrained  by 

injunction,  87. 
BANK. 

non-payment  into,  how  to  be  certified,  675. 
BARRISTERS.     See  COUNSEL. 
roll  of,  custody  of,  194. 

to  be  signed  by,  224. 
BENCH  WARRANT, 
form  of,  1399. 
issue  of.  authorized,  664. 
BIDDING.     See — SALES  BY  THE  COURT. 
BOND.     See — APPEAL — BAILABLE  PROCEEDINGS— Cosio — REPLEVIN. 

action  on,  assignment  of  breaches,  729. 
BOOKS.     See — ACCOUNTANT. 

of  Court,  to  be  open  to  inspection,  184. 
BY-LAWS. 

motions  to  quash,  239,  536. 


1562  INDEX. 

c. 

CANADA  COMPANY. 

covenants,  not  exempted  from  giving,  906. 

deeds  of,  how  executed,  906. 
CAPIAS  AD  SATISFACIENDUM. 

discharge  of  defendant  from  arrest  under,  when  it  is  a  satisfac- 
tion of  judgment,  801. 

issue  of.  1186.  1187. 

when  returnable,  1049. 
CARLETON.     See— OTTAWA. 

three  sittings  of  H.  C.  J.,  to  be  held  in,  annually,  131. 
"  CAUSE." 

meaning  of,  in  Act  and  Rules,  2,  525. 
CAUSE  LIST. 

assizes  at.  705. 

Divisional  Court,  for,  how  prepared,  194,  239. 
peremptory,  239 

motions  before  Court  to  be  entered  in,  541. 

Registrars,  duty  as  to,  194,  541. 

sittings  for  trial  in  Toronto,  how  prepared,  194.  i 

Weekly  Court,  Toronto,  how  prepared,  194. 
CAUSES  OF  ACTION. 

defendant,  out  of  Ontario,  for  what  he  may  be  sued,  283-290. 

joinder  of,  in  actions  by,  or  against,  administrator,  412. 

assignee  in  insolvency,  412. 
executor,  412,  413. 
husband  and  wife,  412. 
for  recovery  of  land,  411,  412. 
joint,  and  several,  claims,  413. 
principles  now  regulating,  410. 

multifariousness,   under  former  practice,  410. 

several,  may,  in  some  cases,  be  joined  in  same  action,  410,  411. 

survival  of,  573,  576.  577. 

torts,  for,  survival  of,  577. 
CENTRAL  OFFICE. 

articles  of  clerkship  to  be  filed  in,  192. 

business  to  be  transacted  in,  191,  192,  193. 

Clerk  of  Crown  and  Pleas  to  control.  190. 

Clerk  of  Records  and  Writs  to  be  chief  clerk  in,  191. 

fees  in,  to  be  paid  in  stamps,  178. 

filing  and  record  branch,  business  of,  191,  192. 

judgment  branch,  business  of,  193. 

petitions  under  Quieting  Titles  Act  to  be  filed  in,  1145. 

writs  of  summons  branch,  business  of,  191. 

CERTIFICATE.       See— ACCOUNTANT— MASTER— QUIETING  TITLES. 
—TAXING  OFFICER. 

Bank,  of,  of  non-payment  of  money,  675. 

officer  at  trial,  of,  718. 
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GERTIORARI. 

order  of,  effect  of,  1220. 
Rule  as  to,  in  criminal  cases,  1345. 
security  required,  on  obtaining,  1345. 
writ  of,  abolished,  1220. 

CE8TUI  QUE  TRUST.    See— PARTIES— TRUSTEES'  TRUSTS. 
CHAMBERS.     See— MASTER  IN  CHAMBERS— MOTION. 
accounts  may  be  taken  in,  545. 

adjournment  of  proceedings  to,  or  from,  Court,  544. 
administration  judgment,  application  for,  in,  1101-1108. 
appeals,  to  Judge  in,  544,  948-951. 

evidence  on,  951. 
extending  time  for,  948-950. 
not  a  stay,  948. 

setting  down  unnecessary,  951. 
time  for,  948. 
waiver  of.  951. 

from  Judge  in,  to  Divisional  Court,  959,  9~60. 
applications  which  may  be  made  in,  541-544. 
adjournment  into  Court,  545. 
from  Court.  545. 

in,  to  whom  to  be  made,  543,  54"4. 
assizes,  may  be  held  at.  43. 
attendance  on  motion  in,  528. 
business,  transacted  in,  541-544. 

by  Judges,  42,  543,  544. 

commit,  motion  to,  to  be  made  before  Judge,  544. 
consent  order  not  appealable  without  leave,  949. 

to  exercise  jurisdiction  no  bar  to  appeal,  951. 
costs  of  action,  when  disposed  of  in,  1249. 

name  of  Judge,  or  officer  making,  to  be  stated  in,  525, 
County  Court  Judge,  jurisdiction  of,  in,  206. 
dower,  application  to  enable  owner  to  convey  free  from,  542. 
ex  parte  motions,  precedence  of  in,  545. 
fraudulent  conveyances,  when  set  aside  in,  542. 
guardianship  of  infants,  application  for,   in,  1224,  1226-1229. 
habeas  corpus,  writ  of,  may  be  granted  in,  543. 
infants,  applications  for  guardianship  of,  to  be  made  in,  541,  544. 
maintenance  of,  to  be  made  in,  541,  544. 
sale  of  estates  of,  to  be  made  in,  541. 
Judges  to  sit  in,  42. 

powers  of,  in,  42,  545. 
judgment,  after  appearance  to  specially  indorsed  writ,  may  be 

granted  in,  542. 

for  administration,  when  granted  in,  542. 
in  mortgage  actions,  when  granted  in,  542. 
partition  action,  when  granted  in,  542. 
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CHAMBERS— Continued. 

jurisdiction,  consent  to  exercise  of,  no  bar  to  appeal,  951. 
Local  Judge,  jurisdiction  of,  in,  206. 

Masters,  jurisdiction  of,  in,  209. 
lunacy,  declaration  of,  may  be  granted  in,  543. 
Master   in    Chambers,    jurisdiction    of,    in.        See — MASTER   IN 

CHAMBERS. 
Master  in  Ordinary,  jurisdiction  of,  in,  871. 

to  sit  in,  in  vacation,  237. 
motions  in.  541-544. 
order  in,  form  of,  1407. 

consent,  949. 

cannot  be  withdrawn,  793,  794. 

date  of,  779,  784,  785. 

name  of  Judge,  or  officer  making,  to  be  stated  in,  525. 
precedence  of  motions  in,  545 
receivers,  appointment  of,  not  made  in,  98. 
Registrars  to  sit  in,  in  vacation,  237. 
representative  of  estate,  when  appointed  in,  543. 
sale  of  infants'  estates,  application  for,  in,  1124. 
time  for  waiting  on  motion  in,  528. 
unopposed  motions,  precedence  of,   in  545. 
vacation,  to  be  held  in,  237. 

CHANCELLOR  OF  ONTARIO. 
appointment  of,  5. 
to  be  President  of  Chancery  Division.  5. 

CHANCERY,  COURT  OF. 

amalgamation  of,  with  other  Courts,  4. 

CHANCERY  DIVISION.     See— HIGH  COURT  OP  JUSTICE. 
not  to  sit  as  a  Divisional  Court  of  the  Division,  113. 

CHANGE  OF  SOLICITOR. 

appointment  of  new  solicitor  on  death  of  solicitor  on  the  record, 

how  compelled.^14. 
notice  of,  to  be  served,  514. 

separate  solicitor,  to  one  of  several  plaintiffs,  514. 
solicitor,  by  party  acting  in  person,  515. 

added    by    order   to   continue 

proceedings,  515. 
notice  of,  to  be  served,  515. 
notice  of  motion  to  compel  appointment  of  new  solicitor,  when 

necessary,  514. 
order  for,  when  necessary,  513,  514. 

unnecessary,  515,  521. 
material  facts,  must  be  disclosed,  on  obtaining,  514. 


INDEX.  1565 

CHANGE  OF  SOLICITOR— Continued. 

order  for,  may  be  obtained  on  prcecipe,  by  client,  513. 

but   not.  by   one   of  several   clients, 

where  retainer  joint,  514~. 

must  be  obtained,  when  client  discharges  solicitor,  514. 

solicitor    discharges    himself, 

514. 

not  a  discharge  by  client,  when  solicitor  has  refused 
to  act,  515. 

or,      become     bankrupt,      515,     or — 
been     arrested,     and     detained 

in  custody,  515,  or — 
solicitor's   firm  dissolved,   515. 
of  no  effect    till  served,  513,  514. 
payment  of  costs,  not  made  a  condition  in,  514. 
prima  facie  a  discharge  of  solicitor  by  client,   515. 
proceedings  taken  before,  by  new  solicitor,  irregular, 

515. 

setting  aside,  for  suppression  of  material  facts,  514. 
solicitor  cannot  obtain  ex  parte,  515. 
unnecessary,  merely  to  obtain  payment  out  of  Court. 

52]. 

on  transmission  of  interest,  515. 
when  solicitor  dies,   514. 

service  of  solicitor  on  record,  good,  till  order  to  change  served. 

513   514 
CHANGE  OF  VENUE.     See— PLACE  OF  TRIAL. 

CHARGING  ORDER. 

application  for,  1243. 

costs  of,  1244. 

delay    in   applying  for,    effect   of,   1243, 

effect  of.  1241,  1243. 

enforcing,  1244. 

property  affected  by,  1241. 

not  subject  to,  1242. 
registration  of,  1241. 

security  for  costs,  acceptance  of,  bars  right  to,  1243. 
solicitor,   when   entitled  to,   1240-1244. 

assignee  of,  when  entitled  to,  1243. 

defendant's,  when  entitled  to,  1242. 

CHATTEL  MORTGAGE. 

right  to  search  for  registration  of,  184. 

time  for  filing,  cannot  be  extended  under  Rules,  525. 
CHEQUE.     See— ACCOUNTANT. 
CHIEF  JUSTICE  OF  ONTARIO. 

absence  of,  who  to  preside,  10. 

precedence  of,  7. 
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CHOSE  IN  ACTION. 

action  by  assignee  to  recover,  68,  69,  71. 

defence  to,  68,  72,  73. 
how  brought,  347. 
assignable,  what  is.  69. 

not,  69. 
assignee  of,  action  by.  how  brought,  347. 

defences  to,  68,  72,  73. 

when  he  may  sue  in  his  own  name,  68,  70,  71,  347 
assignment,  absolute,  entitles  assignee  to  sue,  68,  69. 
equitable,  valid,  70. 
must  be  in  writing,  68,  70. 
notice  to  debtor  required,  68,  71. 
assignor,  when  an  unnecessary  party,  347. 
debtor  may  interplead,  when  rival  claims  to,  73,  74. 
debts  which  may  be  assigned,  69. 

not  assignable.   69. 
defence  to  action  by  assignee,  68,  72. 
equitable  assignment  of,  valid,  70. 
notice  of  assignment,  when  requisite,  68,  71. 

CHKISTMAS  VACATION. 

duration  of.  535. 

pleadings  may  be  delivered  in,  529. 

time  of,  when  not  to  be  reckoned,  529-530. 

CLAIM.       See— CREDITORS — STATEMENT  OF  CLAIM — WRIT  OP  SUM- 
MONS. 

indorsement  of,  on  writt  251. 

particulars  of,  when  writ  not  specially  indorsed,  726. 
costs  of,  1268. 

special  indorsement  of,  252. 

statement  of.     See — STATEMENT  OF  CLAIM. 

CLASS.     See— MASTER. 

action  on  behalf  of,  writ  of  summons  in,  242. 

indorsement  of  plaintiff's  address,  249. 
judgment,  binding  on  persons  represented,  344. 
plaintiff  representing,   cannot  be  compelled   to  disclose   names, 

etc.,  of  members  of  the  class,  394. 
representation  of,  effect  of,  343,  344. 
representative  of,  In  action,  where  numerous,    341-344. 

for  construction,  of  will,  344. 
unascertained,  representation  of,  where  authorized,  344. 

may  be  dispensed  with,  344. 
unborn  persons,  representation  of,  344. 

CLERK  IN  CHAMBERS, 
fees  to.  how  payable.  177. 

not  to  be  taken  by,  for  his  own  use,  177. 
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CLERK  IN  CHAMBERS— Continued. 

orders  to  be  signed  by,  786. 

tenure  of  office.  165. 
CLERK  OF  ASSIZE.     See — MARSHALL,  AND  CLERK  OP  ASSIZE. 

certificate  of,  form  of,  718. 

judgment  may  be  entered  on,  718. 

Deputy  Clerks  of  Crown,  to  be,  198. 

Registrars,  when  to  act  as,  199. 

duties  of,  at  trial,  717,   718. 

entry  of  findings  at  trial  by,  718. 

exhibits,  how  to  be  marked  by,  717. 
list  of,  to  be  made  by,  717. 

indorsement  of  findings  on  record,  by,  718. 

Judge  may  appoint  deputy  in  case  of  absence  of,  200,  201. 

Local  Registrars,  to  be,  198. 

oath   of   office.      See   OATH. 

record,  duty  of,  as  to,  718. 

tenure  of  office.  165. 
CLERK  OF  CROWN  AND  PLEAS. 

appointment  of,  how  made,  161. 

Central    Office,   to  control,    190.     See — CENTRAL   OFFICE. 

oath  of  office.     See— OATH. 

office  of,  to  be  kept  at  Osgoode  Hall,  163. 

official  referee,  is,  ex  vfflcio,  163. 

security  to  be  given  by.  162. 

neglect  to  give,  effect  of,  162,  163. 

seal  of  Court,  authority  of,  to  affix,  191. 

tenure  of  office.  165. 

CLERK  OF  THE  PROCESS.      See— OFFICERS  OF  COURT. 

appointment  of.  161. 

duties  of.  193. 

fees  of,  how  payable,  177. 

not  to  be  taken  by,  for  his  own  use,  177. 

forms,  to  be  supplied  by,  193. 

oath  of  office.      See — OATH. 

office  to  be  kept  at  Osgoode  Hall,  163. 

returns  to  be  made  by,  163. 

security  to  be  given  by,  162. 

neglect  to  give,  effect  of,  162,  163. 

tenure  of  office.  165. 

CLERK  OF  RECORDS  AND  WRITS.     See— OFFICERS  OF  COURT- 
QUIETING  TITLES. 

appointment  of.  161. 

Chief  Clerk  in  Central  Office,  to  be,  191. 
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CLERK  OF  RECORDS  AND  WRITS— Continued. 
duties  of.  191. 
oath  of  office.    See— OATH. 
seal  of  Court,  may  affix,  191. 
tenure  of  office.  165. 

CLERK  OF  WEEKLY  COURT. 

duty  of,  196. 
COGNOVIT  ACTIONEM. 
attestation  of,  746-748. 

Cognovit  Book,  entry  of,  in,  when  necessary,  745,  746. 
defeasance,  to  be  written  on  same  paper,  748. 

omission  to  write,  748. 
defendants  may  give,  in  ejectment,  744,  745. 

for  whole,  or  part,  of  land,  744. 
one  of  several,  may  give,  744. 
execution  of.  746-748. 
explanation  of,  to  be  given  by  solicitor  attesting,  746,  747. 

omission  to  give,  747. 
final  judgment  on,  745. 

leave  to  enter,  when  necessary,  745. 
motion  for,  how  made,  745. 
may  be  given  though  no  process  issued,  745. 
registration  of,  when  necessary,  745. 
who  may  attest,  747. 
COMMISSION.     See— COSTS. 

assizes,  holding  without,  authorized,  183. 

See — ASSIZES. 
power  to  issue,  110. 

COMMISSION  TO  TAKE  EVIDENCE. 
commissioners,  how  named,  682. 

oaths  to  be  administered  by,  683. 
to  sign  depositions,  683,  684. 
costs  of,  when  disallowed,  1288. 

discretion  of  Taxing  Officer  as  to,  1498. 
documents  produced  by  witness  to  be  certified,  683. 
joint,  how  to  be  borne,  684. 

cross-interrogatories,    when   to   be   delivered.   682. 
depositions  taken  under,  when  to  be  signed,  683. 

copy,  if  taken  in  shorthand,  to  be  certified,  684. 
may  be  taken  in  shorthand,  683. 
discretion  of  Court,  as  to  granting,  677,  678. 
execution  of,  when  it  may  be  ex  parte,  683. 

notice  of,  when  to  be  served,  682,  683. 
on  whom  to  be  served,  683. 
exhibits,  copies  of,  when  to  be  annexed,  683. 
ex  parte,  order  for,  should  not  be  granted,  681. 
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COMMISSION  TO  TAKE  EVIDENCE— Continued. 
expenses   of,   how  to   be   borne,   684. 
expert  evidence,  should  not  be  taken  under,  679. 
evidence  taken  under,  when  admissible  at  trial,   684. 
interpreter  may   be  employed,    683. 

must  be  sworn.  683. 
interrogatories,  when  to  be  delivered,  682. 

cross,   when  to  be  delivered,   682. 
impertinence  in,  682. 
leading  questions  in,  682. 
irregularity  in  execution  of.  681. 
joint,  costs  of,  how  borne,  684. 
Master,  when  he  may  issue  order  for,  677,  681. 
mode  of  examination  under,  682,  683. 
motion  for,  when  to  be  made,  679. 

evidence  required  on,  679,   680. 
notice  of,  form  of,  682. 
notice  of  execution  of,  how  to  be  served,  682. 

to  be  given  to  opposite  party,  682,  683. 
motion   for,    form   of,    682. 
oath  of  witness,   683. 

interpreter,  683. 
stenographer,  683. 
opening,  684.  685. 

oral  questions,  to  be  reduced  to  writing,  683. 
order  for,  form  of,  680,  682,  684. 
appeal  from,  678. 
implied  provisions  in,  682-684. 
terms,  when  imposed  by,    680. 
parties  joining  in,  684. 

may  be  examined  by,  678. 
party  residing  abroad,  may  be  examined  under,  677. 

refusing  to  attend  under,  effect  of,  681. 
Referee,  when  he  may  issue  order  for,  677,  681. 
return  of,  how  made,  684. 

extending  time  for,  681. 
shorthand,   evidence  may  be  taken  in,   683. 

notes  of,  to  be  extended  and  certified,  684. 
stenographer,  taking  evidence,  to  be  sworn,  683. 
witness,  documents  produced  by,  copies  of,  to  be  certified,  683. 
examination  of,  to  be  on  oath,  683,  or — 
affirmation,  683. 

foreign,  may  be  examined  under,  677. 
how  to  be  examined  under,  683. 
refusal  of  party,  to  attend  on,  681. 
when  granted,  677-679. 
J.A.— 99 
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COMMIT.    See— ATTACHMENT  OF  PERSON— CONTEMPT. 

COMMITTEE  OF  LUNATIC. 

accounts,  passing,  Master  may  appoint  time  for,  947. 
appointment  of,  how  made,  947. 

balances,  paying  into  Court,  Master  may  appoint  time  for,  947. 
bond  of,  to  be  taken  in  name  of  Accountant,  213. 
compensation,  when  disallowed,  for  not  passing  accounts,  947. 

paying     balances      into 

Court,   947. 
COMMON  PLEAS. 

amalgamation  of,  with  other  Courts,  4. 

Chief  Justice  of,  to  be  President  of  Common  Pleas  Division,  5. 
COMMON  PLEAS  DIVISION.    See— HIGH  COURT  OF  JUSTICE. 

not  to  sit  as  a  Divisional  Court  of  the  Division,  113. 
COMPENSATION.      See— PERSONAL    REPRESENTATIVE— RECEIVER 

— SALES  BY  THE  COURT. 
to  personal  representatives  for  services,  850-852,  1117. 

how  apportioned,  852. 
trustees  for  services.  850-852. 
COMPROMISE. 

counsel,  power  of,  to  make,  794,  795. 
infant,  cannot  be  compelled  to  assent  to,  331. 
of  action,  power  of  Court  to  enforce,  59. 
solicitor,  authority  of,  to  make,  794. 
staying  proceedings,  to  enforce,  59. 
CONDITIONAL  APPEARANCE.    See— APPEARANCE. 
CONDITIONAL  ORDER. 

abandonment  of.  788-790. 

CONDITIONS  OF  SALE.    See— SALES  BY  THE  COURT. 
CONFESSION  OF  DEFENCE  ARISING  AFTER  ACTION. 
costs,  judgment  for,  when  it  may  be  entered,  473,  474. 

form  of,  473. 
plaintiff  may  deliver,  473. 

CONSENT. 

fraud,  when  obtained  by,  may  be  relieved  against,  794. 
judgment,  how  far  amendable,  793,  794. 

not  appealable  without  leave,  115,  116. 

effect  of,  793,  794. 

jurisdiction  exercised  by,  does  not  bar  appeal,  951. 
mistake  in  giving,  effect  of,  793. 
order  on,  effect  of,  793,  794. 

not  appealable  without  leave,  115,  116. 

binding  on  infant,  unless  sanctioned  by  Court,  795. 
trial  before  referee,  may  be  ordered,  by,  809. 
withdrawal  of,  when  not  allowed,  793,  794. 
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CONSOLIDATED  RULES.     See— RULES  OF  COURT. 

confirmation  of,  160. 

criminal  proceedings,  not  affected  by,  186. 

date  of  coming  into  force,   185. 

effect  of,  160,  185. 

former  practice  superseded  by,  186. 

interpretation  of,   186,   187. 

practice  as  to  matters  unprovided  for  by,  186,  1189. 
CONSOLIDATION  OF  ACTIONS. 

actions  between  different  parties,  605. 

defendant  and  different  plaintiffs,  604,  605. 
plaintiff  and   different   defendants,   603. 
same  parties,  602,  603. 

conduct  of.  605. 

cross-actions.   605. 

effect  of.   602-606. 

Master's  office,  in,  606. 

payment  into  Court  in,  591,  592. 

practice  as  to,  606. 

service  of  writ  after.   369. 

when  ordered.   602-606. 

CONSOLIDATION  OF  MORTGAGES.     See— MORTGAGE  ACTIONS. 
CONSTABLES. 

duty  of,  to  Court,  177. 

CONSTITUTIONAL  QUESTIONS. 

procedure  to  be  observed,  when  raised,  108. 

CONTEMPT.    See — APPEAL — ATTACHMENT   OF    PERSON — EXAMINA- 
TION   OF    JUDGMENT    DEBTOR — INJUNCTION — MASTER — 
SEQUESTRATION. 
appeal  by  party  in,  86,  116,  123. 

from  order  dismissing  motion  to  commit  for,  116,  123. 

awarding  costs  only,  116. 

attachment,  for  refusal  to  make  discovery,  622,  623,  658. 
and  committal,  difference  between,  1029. 
notice  of  motion  for,  service  of,  623. 
punitive  process,  1030. 
breach  of  injunction,  92,  93. 

if  ultra  vires,  no  liability  incurred  for,  93. 
commit,    notice   of    motion   to,    service    of,    623. 
costs  of,  payment  not  made  a  condition  of  discharge,  660. 
custody,  discharge  from,  when  ordered,  660,  1041. 
default,  how  proved,  659,  660. 
discharge  of  prisoner,  660,  1041. 
disobedience  of  injunction,  how  punished,  92,  93. 
must  be  wilful,  1031. 
where  order  ultra  vires,  1031. 
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CONTEMPT— Continued. 

Jiabeas  corpus,  person  committed  for,  not  entitled  to,  623,  1035. 

imprisonment  for,  term  of,  may  be  limited,  1041,  1066. 

injunction  may  be  granted  to  restrain.  89. 

interfering   with   course   of   justice,    1030. 

mandatory  order,  enforcement  of,  1041,  1042. 

Master  in  Chambers  cannot  entertain  motion  to  commit,  623. 

motion  to  commit  for,  how  made,  623. 

notice  of  service  of.  623. 

non-payment  of  money,  when  it  amounts  to,  1030. 
order  for  discovery,  disobedience  of.  658. 
publications  calculated  to  interfere  with  course  of  justice,  89. 

of   proceedings   heard   in   camera,    112. 
receiver,  interference  with,  945. 

retaking  possession,  after  dispossession  by  Sheriff,  1030. 
threatened,  may  be  restrained  by  injunction,  89,  90. 
witness,  warrant  against  authorized,  for,  664. 
form  of.  1399. 

CONTINGENT  RIGHTS. 

Court  may  refuse  to  adjudicate  on.  64. 
CONTINUING    PROCEEDINGS.      See— ABATEMENT— ORDER    TO 

CONTINUE  PROCEEDINGS. 
CONTRACT.    See— SALES  BY  THE  COURT. 

action  for  breach  of,  when  it  lies  against  absent  party,  285-288. 

breach  of,  when  restrained  by  injunction,  88,  89. 

enforceable  against  defendants  out  of  jurisdiction,  285-288. 

part  performance  of,  accepted  in  full,  effect  of,  75. 

specific  performance  of,  when  decreed,  23,  24. 

enforced    by    injunction,    88,    89. 
jurisdiction  of  Court  to  decree,  15,  23-25. 

stipulations  not  of  essence  of,  to  be  construed  as  formerly  in 
Equity,  75. 

time,  stipulations  as  to,  75. 
CONTRIBUTION.     See— THIRD  PARTY. 

claim  of  defendant  for,   how  prosecuted,  370-372. 
CONTROVERTED  DOMINION  ELECTIONS. 

jurisdiction  of  H.  C.  .T.,  as  to  184. 
CONVEYANCE.     See— SALES  BY  THE  COURT— VESTING  ORDER. 

Canada  Company,  by,  906. 

execution  of,  by  infants,  how  ordered,  36. 

Master,  jurisdiction  of,  to  settle,  858. 

purchaser  entitled  to,  35. 

refusal  to  execute.  36. 

settlement  of,  858. 

where  infants  interested.  1132. 
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CONVICTION. 

quashing,  jurisdiction  of  Court  as  to,  14,  15,  112. 
security  to  be  given  on  motion  for,  1345. 

CO-PARTNERSHIPS.    See— PARTNERS. 
jurisdiction  of  H.  C.  J.  as  to,  15,  18,  19. 

COPIES.    See— COSTS. 

certified  when  admissible,  662,  663,  675,  683. 
demand  of,  to  be  in  writing,  507. 

of,  documents  in  possession  of  opposite  party,  costs  of,  508. 
pleadings,  four   only  to  be    allowed,  452. 

may  be  written  or  printed,  452. 
proceedings  for  service,  506.  507. 
"  office,"  what  are,  506. 

how  certified.  507. 
official,  when  dispensed  with,  506. 
service  of,  time  for,  after  demand,  507. 
"  true,"  what  are,   507. 

CORONERS. 

return  of  process  by,  procedure  to  compel,  1055. 
Rules  relating  to  Sheriff,  apply  to,  1055. 

CORPORATION.    See— DISCOVERY. 

foreign,  service  of   writ  on,  275,  276. 

officer  of,  when  he  may  be  made  a  defendant,  316. 

examination  of,  for  discovery,  609-611,  630. 

how  far  evidence,  630. 
production  of  documents,  by,  609-611. 
writ  of  summons,  how  served  on,  275,  276. 

COSTS.  See — ADMINISTRATION — BAILABLE  PROCEEDINGS — COUNTY 
COURTS — COURT  OP  APPEAL — DOWER — EJECTMENT — 
INTERPLEADER  —  MASTER  —  MORTGAGE  ACTIONS  — 
SALES  BY  THE  COURT— SECURITY  FOR  COSTS— SOLI- 
CITOR— SOLICITOR  AND  CLIENT — TAXATION— TAXING 
OFFICERS. 

abandoned  motion,  of,  975. 

absconding  debtor,  of,  when  payable  by  plaintiff,  1196. 
action,  within  jurisdiction  of  C.  C.  of,  1261-1268. 

when  disposed  of  in  Chambers,  1249. 
adjournment  of  trial,  of,  715. 

administration  action,  of,  Master's  discretion,  as  to,  1117. 
commission  in  lieu  of,  1272,  1273. 
when    unnecessary,    353,    1110,   1111, 
1114,  1274. 

admit,  notice  to,  when  necessary,  to  get  costs  of  proving  docu- 
ment, 1275. 
occasioned  by  refusal  to,  1275. 
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affidavit  of  increase,  by  whom  to  be  made,  1287,  1288. 

form  of.  1288. 
payment  of  mileage,  1287. 
when  admissible  on  question  of,  666,  667. 
alimony,  in  action  for,  549,  1271,  1272. 

how  payable,   1271,    1272,   1274. 
amending  pleadings,   of  motion  for  leave  for,  495. 
appeal  as  to,  115,  116,  117,  118. 

from  judgment  or  order  as  to,  none  without  leave,  115. 
order  for,  against  solicitor  personally,  117. 
report  of.  956. 
of,  when  Court  equally  divided,  997,  998. 

books  defective.  993. 
See — COURT  OF  APPEAL,. 
respecting,  when  it  lies,  115,  116,  118,  1260,  1261. 

does  not  lie,  115,  117. 
security  for,  to  be  given,  on,  1000. 
taxation  of.     See  infra^— taxation, 
arbitration,  jurisdiction  as  to,  in  case  of,  1252. 
"  as  between  solicitor  and  client,"  1290. 
attachment  of  debt,  of,  in  discretion  of  Court,  1270. 

against  absconding  debtor  improperly  issued,  1196. 
auctioneer,  witness  fees  of.  1497. 
award,  payable  under,  taxation  of,  1288. 
bill  of,  delivery  of.    See — SOLICITOR  AND  CLIENT. 
Chambers,  when  disposed  of  in,  1249. 
cestuis  que  tmstent,  in  action  by  one  of  several,  352. 
charging  order  for,  may  be  granted,  1240-1244. 
claim  for,  when  to  be  indorsed  on  writ  of  summons,  258. 
client,  delivery  of  bill  of,  to.    See— SOLICITOR  AND  CLIENT. 
commission   in  lieu  of,   in  administration  and  partition  actions, 

1272,  1273,  1274. 
apportionment  of,  1272,  1273. 
how  estimated,  1273. 
to  take  evidence,  of,  1288,  1289,  1498. 
confession  of  defence  arising  after  action,  on,  473,  474. 
contempt,  of,  660. 

copies  of  documents,  in  possession  of  opposite  party,  of,  508. 
pleadings,  for  interlocutory  motions,  of,  1290. 
proceedings,  of,  508. 

counsel  fees,  discretion  of  taxing  officer  as  to,  1480,  1482,  1483, 

1485,  1486. 

counter-claim,  in  cases  of,  1257-1260,  1262. 
County  Court  case  brought  in  H.  C.  J..  1261-1268. 

tried  in  H.  C.  J..  1271. 

scale  of,  when  applicable  in  H.  C.  J.,  1261-1268. 
Court,  jurisdiction  of,  as  to,  152,  153,  1245-1261. 
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creditors  of.     See — ADMINISTRATION. 

Crown,  in  actions  by,  or  against,  1094,  1249. 

day,  of,  what  taxable  as,  1498. 

de  die  in  diem,  in  alimony  action,  1271,  1272. 

defence,  of,  on  confession  of,  473,  474. 

defendants  improperly  severing,  of,  1274,  1278,  1280,  1281. 

may  be  ordered  to  pay,  to  co-defendant,  1270,  1271. 
not   appearing,  when   not  entitled  to,  though    action 

dismissed.   739. 
succeeding,  not  ordered  to  pay  plaintiff's,  1251. 

may   be   ordered   to   pay    co-defendant's, 

1251. 

when    entitled    to,  of    adding  a  plaintiff  who  fails, 

1261. 

delivery  of  bill  of,    to  client.     See — SOLICITOR  AND  CLIENT. 
disallowance  of,  of  unnecessary  proceedings,  1276-1278,  1290. 

1290. 
action  for  administration,  1274. 

partition,    1274. 
inspection,    or    production,    of 

documents,    1278. 
disbursements,  affidavit  of,  by  whom  to  be  made,  1287,  1288. 

form  of.  1288. 

plaintiff's  in   alimony  action,  1271,  1272. 
tariffs  of,  1293,  1488,  1500. 
discretion  of  Court  as  to,  117,  152,  153,  1245,  1251,  1252. 

cannot     be     delegated     to     Taxing 

Officer.  1253. 

when    appeal    from,    lies,    115,    116, 
118,   1260,   1261. 

judicial   officers,   as  to,   1245,    1247. 
dismissal  of  action,  on.  1464. 
divided  success,  in  cases  of.  1256. 
Division  Court  case  brought  in  H.  C.  J.,  1261. 

C.   C..   1261. 
scale  of,  when  applicable  in  H.  C.  J.,  1261. 

C.  C..   1261. 
documents,  of  proving,  when  not  allowed,  1275. 

when   admission   refused,   .1275. 
dower,  when  not  recoverable  in  action  for,  730. 
Drainage  Act,  taxation  of,  under,  958. 
equitable  relief,  in  actions  for.  1254-1256. 
estate,  revision  of,  when  payable  out  of,  1285. 
"event,"  following,  effect  of,  1245,  1256,  1257. 
meaning  of,  1257. 
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evidence,  shorthand  notes  of,  1271. 

See  supra^- documents, 
examination  for  discovery,  of,  1269. 

when  allowed.  1269. 

of  judgment  debtor,  discretion  of  Court  as  to,  1270. 
exceeding  $30,  to  be  taxed  by  a  taxing  ofHcer,  1279. 
what  are  taxable,  cannot  be  ordered,  1252. 
execution  for,  when  it  may  issue  before  revision.  1286. 
executors,  of.  1250. 
experts,  of,  to  qualify  them  to  give  evidence,  231. 

improperly  employed,  229. 
extending  time,  of,  423,  1275,  1276. 
fees  of  Court,  for  seal  when  not  chargeable,  1294. 

tariff  of,  1293,  1466.  _ 

fiduciary  character,  of  suitor,  how  it  affects,  1250. 
following  "  event."  1257. 

former  practice  as  to,  how  far  preserved,  1294. 
further  time  to  plead,  motion  for,  of,  423,  1275,  1276. 
garnishee  proceedings,  of,  in  discretion  of  Court,  1270. 
gross  sum  for,  may  be  allowed,  1269,  1270. 

heir,  when  entitled  to  priority  for,  in  administration  action,  1114. 
inspection  of  documents,  of,  when  disallowed,  1278. 
interest  on,  when  not  allowed,  150,  1045,  1315. 

allowed,  1045,   1046,  1315. 
interim,  in  alimony  action,  1271,  1272. 
interlocutory  application,  adjourned  to  trial,  of,  1254. 
issues  tried  by  jury,  of,  1245. 

several,  in  case  of,  1256,  1257. 
Judge,  jurisdiction  of,  as  to,  152,  153,  1245-1261. 
judgment,  entry  of,  for,  when  allowable  before  revision,  1286. 
plaintiff  when  entitled  to,  for,  on  confessing  defence, 

472.  474. 

when  no  appeal  from,  as  to,  115,  116,  118. 
judicial  officers,  jurisdiction  of,  as  to,  1245,  1247. 
jurisdiction  of  Court  as  to,  152,  153,  1245-1261. 
jury  cases,  in,  1245,  1248. 

recommendation  of,   as  to,  not  regarded,   1260. 
leave  to  appeal  from  order  of  H.  C.  J.  as  to,  when  necessary, 

115,  116,  US. 

leave  to  attend  proceedings  in  M.  O.,  effect  of,  as  to,  357. 
liability  of  person  reviving  action,  for,  580. 
Hen  for.      See— SOLICITOR. 
liquidator,  of,  1250. 

lump  sum  may  be  awarded  for,  1269,  1270. 
maps,  of,  affidavit  as  to,  1289. 
mileage,  for  service  of  process,  when  allowed.  1287. 

not  to  be  allowed  without  affidavit  of  payment,  1287. 
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minutes,  of  motion  to  vary,  782. 

misconduct  of  parties,  effect  of,  as  to,  1252. 

misjoinder  of,  parties,  occasioned  by,  307,  359. 

mistake,  occasioned  by,  not  to  be  allowed,  1291. 

models,  of,  1289. 

moderation  of,   1466. 

mortgagee,  right  of,  to,  918,  1245,  1256. 

chargeable  by,  against  mortgaged  estate,  846,  847. 
negligence,  occasioned  by,  not  to  be  allowed,  1291. 
new  trial  on  payment  of,  default  in  paying,  789. 

taxation  of,  789. 

next  friend  of  infant,  liability  for,  1251. 
nominal  damages  recovered,  1251,  1253. 

when  taxable.  1281. 
non-jury  cases,  in,  1245. 

discretion  as  to,  how  exercised,  1251-1260. 
non-payment  of,  staying  proceedings  for,  61. 
"  no  order,"  as  to,  effect  of,  1250. 
not  admitting,  occasioned  by,  1275. 
notice  to  admit,  proof  of,  when  necessary,  1275. 
official  guardian,  of,  1251. 

how   payable,   1251,    1270. 
of  abandoned  motion,  975. 

action,  when  disposed  of  in  Chambers,  1249. 

for  construction  of  will,  1253. 
adjournment  of  trial,  715. 
administration  action,  353,  354,  1110,  1111,  1272-1274. 

commission  in  lieu  of,  1272-1274. 
advising  with  counsel.  1292. 
agency  letters,  1478. 
alimony  action,  549,  1271,  1272. 
amendment  of  pleadings,  motion  for,  490,  1293. 
appeal,  when  Court  equally  divided,  997. 
allowed.   118. 
books  defective.   993. 
from  report.  956. 
arbitration,  taxation  of,  1285. 
arrest,  order  for.  1173. 
attachment  of  debts,  1270. 

against  absconding  debtor,  improperly  issued,  1196. 
copies  of  documents,  508,  1293. 

pleadings,  452,  507,  1290. 
proceedings,  508. 

counsel,  settling  pleadings,  etc.,  1292. 
consultations   with,   1293. 

discretion  of  Taxing  Officer  as  to,  1480,  1482,  1483, 

1485,  1486. 
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of  counter-claim,  1257-1260,  1262. 

County  Court  action  brought  in  H.  C.  J.,  1261-1267,  1268. 

tried  in  H.  C.  J..  1271. 

Crown,  in  actions  by,  or  against,  1094,  1249. 
defendants  improperly  severing,  1274,  1278,  1280,  1281. 
Division  Court  case  brought  in  H.  C.  J.,  1261,  1267,  1268. 
examination  for  discovery,  1269. 

of  judgment  debtors,  1270. 
execution,  officer  to  indorse,  1046. 
experts.  229.  231. 

further  time,  motion  for,  423,  1275. 
High  Court  case  tried  in  C.  C.,  1271. 
interlocutory  application  adjourned  to  trial,  1254. 
inspection,  1278. 
maps,  1289. 
models,  1289. 
mortgagee,  1245. 
motion  for  further  time,  423,  1275. 

tender  of.  1276. 

to  vary  minutes,  782. 
notice  to  inspect,  1278. 
produce,  1278. 

order  to  produce,  or  Inspect,  1278. 
particulars,  when  writ  not  specially  indorsed,  1268. 
partition  action,  1272-1274. 

party  unnecessarily  represented  by  separate  solicitor,  1274. 
petition,  tender  of.  1275. 
plans.  1289. 
proceedings  to  save  expense,  1290,  1480. 

in  Master's  Office,  1293. 
proving  documents,  1275. 
refusal  to  admit,  occasioned  by,  1275. 
second  argument,  1483. 

service  of  writs,  mileage  for,  when  allowed,  269,  1287. 
several  actions,  on  bonds,  etc.,  1269. 

of  similar  character,  by  same  solicitor,  1465. 
shorthand  notes,  1271. 

reporter,  1271. 
solicitor,  mortgagee,  or  trustee,  846,  848. 

suing,  or  defending,  in  person,  1465. 
striking  out  pleadings,  etc.,  for  scandal,  475. 
subpoenas,  what  to  be  allowed,  663. 
surveys,  1289. 

taking  bond  or  other  security  off  files,  for  suit,  1278. 
"  the  day  "  at  assizes,  what  included  in,  1498. 
third  party,  383-385. 
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of  trustee,  1245. 

unnecessary  actions,  1274. 

proceedings,  1276-1278,  1290. 

unusual    proceedings,    duty    of    solicitor,    as    to,    1487. 
vesting  order,  35,  901. 
witnesses,   1288,  1496,   1498. 

foreign,  travelling  expenses  of,  1498. 
not  called,  1496,  1498. 
professional,  1497. 
rejected,  1288. 

subsistence,  waiting  trial,  1498. 
unnecessary,  1496. 
writ  of  summons,  1252,  1253. 
order  of  H.  C.  J.  as  to,  when  appealable,  115-118. 

not  appealable,  115,  116. 

leave  to  appeal  from,  when  to  be  applied  for, 

118. 

to  continue  proceedings,  may  be  issued  to  recover,  583. 
out  of  estate,  legatee  when  entitled  to,  1255. 

personal  representative,  when  entitled  to,  1255. 
trustee,  when  entitled  to,  1245,  1255. 
over  caution,  incurred  through,  not  to  be  allowed,  1291. 
particulars,  of,  when  writ  not  specially  indorsed,  1268. 
partition  action,  commission  to  be  allowed  in  lieu  of,  1272-1274. 

when  unnecessary,  1274. 

party  and  party,  what  allowable  on  taxation  between,  1291-1293. 
payment  in  satisfaction,  plaintiff  when  entitled  to,  after,  590. 
of  amount  claimed  by  writ,  taxation  of,  after,  258. 
personal  representative,  of,  1250. 

See — PERSONAL    REPRESENTATIVE. 

may  be  ordered  to  pay,  of  unnecessary 

action,  353. 
obtaining  order  to  continue  proceedings, 

liability  for,  580. 

plaintiff,  ordered  to  pay  third  party's,  384. 
one  of  several,  failing,  307,  1261. 
plans,  of.  1289. 

power  by  will,  to  executor  or  trustee,  to  charge,  effect  of,  849. 
proceedings  tending  to  save  expense  of,  when  allowable,  1290. 
production  of  documents,  of,  when  disallowed,  1278. 
profit,  when  recoverable  by  solicitor,  mortgagee,  or  trustee,  846, 

848.  849. 

proportionate  part,  of,  may  be  ordered,  1252. 
questions  affecting,  may  be  stated  in  report,  808. 
redemption  action,  on  dismissal  of,  571. 
refusal  to  bring  in  bill,  1281. 
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report,  as  to.  when  revision  necessary,  1285. 

questions  affecting,  may  be  stated  in,  808. 
reserved,  when  to  be  disposed  of,  779. 

but  not  disposed  of,  omission,  how  remedied,  779. 
retaining  fee,  paid  by  trustee,  849. 
revision  of  taxation  of,  when  necessary,  1285. 

duty  of  Taxing  Officer  on,  1286,  1287. 
execution   before,    when   it   may   issue, 

1286. 

judgment     may    be    entered     pending, 

1286. 

powers    of    Taxing    Officer    on,    1286. 

1287. 

sum  for  costs  not  to  be  inserted  in  re- 
port until  after,  1285. 
revivor,  for.  583. 
scale  of,  appeal  as  to,  118. 

applicable,  where  H.  C.  J.  case  tried  in  C.  C.,  1271. 
C.  C.  case  tried  in  H.  C.  J.,  1271. 

has  jurisdiction.   1248. 
judgment  entered,  by  default,  1248. 
interest,   how   far   included   in,   claim,   for   purpose   of 

determining,  150. 

scandal,  application  to  take  proceedings  off  files  for,  475. 
seal,  fee  for,  when  not  payable,  1294. 
security  for,  1319-1383.     See— SECURITY-  FOR  COSTS. 
set  off  of,  when  allowed,  1281-1283. 

damages  and  costs,  not  to  prejudice  solicitor's  lien  for, 

1283,  1284. 
of    extra,   occasioned    by  bringing    action   in   wrong 

Court.  1261-1268. 
several  actions,  of,  where  one  might  have  been  brought,  1269. 

issues,  of,  1256. 

severing   improperly    in   defence,    one   set    allowed,    1274,    1278, 

1280,  1281. 
Sheriff's  liability  for,  for  not  returning  writ,  1055. 

in  interpleader  proceedings,  1229. 
shorthand  notes,  of,  1271. 

reporter,  of,  1271. 
solicitor,  defending  in  person,  1465. 

lien  of,  for,  not  to  be  prejudiced  by  set  off.  1283-1284. 
ordered  to  pay,  appeal  by,  117. 
prosecuting  proceedings  for  his  own  benefit,  1278. 
slip  of,  occasioned  by,  not  recoverable,  1291. 
solicitor  and  client,  as  between,  trustee  entitled  to,  11'.".". 

unusual  proceedings,  when  allowed  between, 

1291. 
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special  indorsement,  where  omitted,  1268. 
staying  proceedings  for  non-payment  of,  61. 
statutes  as  to,  how  far  in  force,  1245,  1246. 
stop  order,  liability  of  party  obtaining,  for,  221,  223. 
subpoena,  of.  663. 

success  divided,  in  cases  where,  1256. 

suitor  in  person,  suing  or  defending,  of,  1249,  1250,  1465. 
sum  in  gross  for,  may  be  ordered,  1252. 
surveys,  of.  1289. 
tacking  to  mortgage  debt.  918. 
tariffs,  of,  1293,  1464,  1488,  1500. 
Court  fees.  1488. 
Sheriff's  fees.  1500. 
solicitor's  fees.  1464. 
taxation  of.    See — TAXATION. 

appeal    from,  to    Judge    in    Chambers     (party    and 

party),  957. 
in      Court      (solicitor      and 

client),  957-959. 

discretion  of  Taxing  Officer  not  inter- 
fered with,  on,  957,  958. 
evidence  on,  959. 
time  for,  959. 
when  it  lies,  957. 

"  as  between  solicitor  and  client,"  1290,  1291. 
award,  under.  1285. 

between  party  and   party,   1278,    1279,    1280,   1291, 

1292. 
solicitor  and  client,  1291.     See — SOLICITOR 

AND  CLIENT. 

discretion  of  Taxing  Officer,  on,  957,  958. 
Drainage  Act,  under,  958. 

estate,  where  payable  out  of,  1285,  1286,  1287,  1291, 

1292. 

exceeding  $30.  1279 

express  reference,  when  unnecessary,  1278. 
former  practice,  how  far,  in  force  as  to,  1294. 
notice  of,  one  day's,  sufficient,  1279. 

to    non-appearing   defendant,    unnecessary, 

1279. 

objection  to,  how  taken.   1294-1296. 
order  for,  between  solicitor  and  client,  1301. 
See — SOLICITOR  AND  CLIENT. 
parties   entitled   to   attend,    1279,    1280. 
payment  by  client  of  amount  found  due  on,  1315. 

after,  258,  1305-1307. 
pending  reference,  for,  action  on  bill  stayed,  1313. 
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taxation  of,  review  of,  how  obtained,  1294-1296. 
revision  of,  when  necessary,  1285. 
two  actions,  against  same  defendant,  1292. 
unnecessary  attendance  on,  to  be  disallowed,  1280. 
when  action  brought  in  wrong  Court,  1261-1268. 
Taxing  Officer.     See — TAXING  OFFICER. 
tender,  after  suit,  effect  of,  on,  1252,  1253,  1254. 
before  suit,  effect  of,  on,  1253. 
of,  on  serving  petition  on  formal  party,  1276. 
omission  to  make,  effect  of,  1276. 

party  may  be  entitled  to  taxed  costs,  notwithstanding. 

1276. 
third  party,  may  be  ordered  to  pay,  383.  384,  385. 

be  paid.  384. 

title  to  land  in  question,  1265. 
trial,  adjournment  of,  715. 

day,  costs  of,  at,  what  are,  1498. 

extra,  occasioned  by,  out  of  county,  where  action  arose. 

1496,    1497. 
trustee,  appeal  by,  as  to,  where  allowable,  116,  117. 

guilty  of  misconduct,  deprived  of,  1255.     See — TRUSTEE. 

ordered  to  pay,  1255. 
liability  of,  as  to,  1250. 
power  to  charge,  effect  of,  849. 
rights  of,  as  to,  out  of  estate,  116,  1245. 
unnecessary  action  for  administration,  or  partition,  1274. 
appearance  on  motion,  of,  1278. 

proceedings  in  M.  O.,  of,  356. 
proceedings,  1276,  1277,  1278,  1290,  1291. 
unusual  proceedings,  of,  not  to  be  allowed,  1291,  1292. 
duty  of  solicitor  as  to,  1487. 
when    allowed    between    solicitor    and 

client.  1291. 

vesting  order,  of,  35.  901. 
witnesses,  of,  1288,  1289.  1496. 

evidence  immaterial,   1288,   1496. 
foreign,  travelling  expenses  of,  1497. 
not  called.  1496. 
when  rejected,  1288. 
COUNSEL. 

action  for  fees,  may  maintain,  1297. 
addresses  of,  at  trial.  709,  710. 
begin,  right  to.  710. 
compromise,  powers  of,  as  to,  794,  795. 

discretion  of  Taxing  Officer  as  to  fees  of,  1480,  1482,  1483,  1485, 

1486. 
reply,  right  of.  710. 
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COUNTER-CLAIM.    See— COUNTY  COURTS. 
against  plaintiff  and  third  party,  423. 
allowed,  examples  of,  437-439. 
amendment  of,  by  defendant,  490. 

time  for,  490. 

appearance,  entry  of,  by  third  party,  unnecessary,  425. 
arising  after  action,  may  be  pleaded,  471. 

defence  filed,  how  set  up,  472. 

continuing  proceedings  on,  on  death  of  defendant,  580. 
costs,  of,  1257-1260,  1262. 

set  off.  1283. 
Crown  may  set  up,  429. 
defence  to,  arising  after  action,  may  be  pleaded,  471. 

reply,  how  set  up,  472. 

default  of,  judgment,  how  obtained  on,  734. 
by  plaintiff,  425. 

third  party,  425. 

defences  which  may  be  set  up  by,  55,  426-431. 
to,  425.  471. 

time  for  delivery  of,  425. 
defendant  may  plead,  55. 

not  bound  to  plead,  428. 
delivery  of,  after  notice  of  motion  for  judgment,  423. 

time  for,  422. 

disallowed,  examples  of,  439,  440. 
effect  of,  431,  434. 
entitling,  423. 

essential  that  relief  be  claimed  thereby  against  plaintiff,  428,  429. 
form  of,  423,  433. 
incidents  of,  431,  432. 

independent  action,  how  far  it  is,  431,  432. 
injunction,  for,  when  necessary,  86. 
judgment  on,  434,  435. 

in  default  of  defence,  how  obtained,  734,  736,  737. 
payment  into  Court  in  satisfaction  of,  592. 
plaintiff,  how  far  pleadable  by,  425,  429. 
receiver,  for,  when  necessary,  98. 
relief,  prayer  for,  in,  433.  461. 

security  for  costs,  defendant  pleading,  may  be  required  to  give, 

1328. 
service  of,  on  parties  to  action,  423. 

third  parties,  280,  424. 
set  off.  427,  428,  1283. 

several  plaintiffs,  separate,  against  each,  307. 
stay  of  proceedings,  may  be  ordered,  until  disposed1  of,  441. 
striking  out,  433,  435,  436,  439,  440. 
style  of  cause  in,  423. 
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third  party,  may  be  served  with,  out  of  jurisdiction,  280. 
cannot  be  added  by  plaintiff,  430. 
and  plaintiff,  against,  423,  424. 

form  of.  423. 
delivery  to,  424. 
not  entitled  to  set  up,  425. 
time  for  delivery  of,  422. 

defence  to,  425. 
expiry  of,  delivery  after,  423. 
trial  of.  440.  441. 

when  answer  to  motion  under  R.  603  for  judgment,  757. 
withdrawal  of,  leave  required,  597. 
COUNTY  COURTS. 

actions  in,  may  be  tried  at  High  Court  sittings,  134,  135,  719. 
tried  at  High  Court  sittings,  judgment  on,  134. 

motion  against, 
134.  719. 

in  High  Court,  may  be  tried  at  sittings  of,  133,  134,  719. 
appeals  from,  977-987. 

costs  of.  981. 

extending  time  for,  980,  981. 
notice  of  hearing,  987. 

pleadings,  etc.,  to  be  certified  for,  984,  985. 
quashing,  980. 
setting  down,  985,  986. 
staying  proceedings,  pending,  986. 
time  for.  985.  986. 
Clerks  of,  books  to  be  kept  by,  1342. 

duty  of,  on  transfer  of  action  to  H.  C.  J.,  179. 
fees  payable  to,  for  C.  C.  cases  tried  in  H.  C.  J.,  135. 
office  hours  of,  1341. 

to  forward  to  Central  Office  evidence,  720. 
forward  records  to  Central  Office,  720. 
provide  note  books  for  sittings  of  H.  C.  J.,  when 

C.  C.  cases  tried.  135. 
costs,  when  High  Court  action  tried  in,  1271. 

C.  C.  action  tried  in  H.  C.  J.,  1271. 
Court  has  no  jurisdiction,  1339,  1340. 
scale  of,  where  applicable  to  actions  in  H.  C.  J.,  261. 
cross-appeal,  when  necessary.  984. 
counter-claim,  limit  of  jurisdiction  as  to,  180. 

defendant's  right  to  bring  action  for,  in  H.  C.  J., 

180. 

transfer  of,  to  H.  C.  J..  179. 

when  beyond  jurisdiction  of,  179,  180. 
damages,  jurisdiction  of,  as  to,  1265,  1266. 
debts,  jurisdiction  of,  as  to.  1265,  1266. 
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defence,  or  counter-claim,  beyond  jurisdiction  of,  180. 
Divisional  Court,  appeal  to,  978-987. 

powers  of,  on  appeal  from,  984. 
equitable  relief,  when  they  may  grant,  179,  180,  1266,  1267. 

not   grant,    25. 

execution  staying  fraudulent  appeal,  980,  987. 
fees    payable  in  C.  C.  cases  tried  in  H.  C.  J.,  135. 
fraudulent  conveyances,   summary  application   to  set  aside  in, 

1167,  1168. 

equitable  jurisdiction,  as  to,  1267 

interest   in   land,   not   saleable   in   execution,    how   reached,    in, 

1166,  1167,  1168. 
interlocutory  motions  in,  appeals  from,  980,  981. 

orders,  what  are.  981,  982. 
interpleader  in,   1238.    See — INTERPLEADER. 

appeal  from,  981. 
issue,  trial  of  in,  1239,  1240. 
Judge  of,  jurisdiction  of,  in  C.  C.  cases  referred  to  arbitration 

by  H.  C.  J.,  135. 
appeals  from,  981. 

when  acting  as  persona  designata,  984. 
examination  of  judgment  debtors,  by,  1057,  1059. 
Local  Judges  of  H.  C.  J.,  178,  179. 

powers  of,  as,  206-208. 

reference  to,  of  action  in  H.  C.  J.,  for  trial,  813. 
Judges  of  H.  C.  J.,  powers  of,  in  cases  in,  tried  in  H.  C.  J., 
judgments  of,  motion  against,  719,  978,  1340. 

notice  of.  134. 
appealable,  982.  983.  984. 
appeal  from.  977-987. 
final,  what  are,  982,  983. 

jurisdiction  of,  135,  179,  180,  1263,  1264,  1265. 
jury  notice,  order  of,  striking  out,  not  appealable,  144. 
Master  in  Chambers  may  change  place  of  trial  in,  1340,  1341. 
moneys  in  Court,  in,  1342. 
motion  against  judgment,  978,  1340. 

notice  of,  1340. 
new  trial,  motions  for,  719,  978,  979. 

order  granting,  whether  appealable,  979,  980. 

refusing,  whether  appealable,  980. 
notes  of  evidence,  in  actions  tried  in  H.  C.  J.,  720. 
notice  of  trial  in  H.  C.  J.,  form  of,  719. 

motion  to  set  aside,  720. 
of  High  Court  action  in,  form  of,  719. 
orders  of,  appealable,  982,  983. 
J.A.— 100 


1586  INDEX. 

COUNTY  COURTS— Continued. 

not  appealable,  983,  984. 
payment  of  money  into  Court  in,  1341,  1342. 
practice  of  H.  C.  J.,  how  far  to  be  followed  in,  1340. 
procedure  in,  1340. 
records  in  actions  tried  in  H.  C.  J.,  how  forwarded  to  Central 

Office^  720. 

remanet,  at  High  Court  sittings,  trial  of,  720. 
sittings  of  Judges  in,  1339. 
shorthand  reporters  of,  fees  of,  977. 
specific  performance,  when  not  grantable  by,  25. 
staying  proceedings  pending  appeal  from,  986. 
subpoenas  issued  from,  effect  of,  1339. 
transfer  of  action  from,  to  H.  C.  J.,  179. 

effect  of,  179. 

title  to  land  in  question,  1265. 
trial  of  High  Court  cases  in,  134,  719,  720. 

C.  C.  cases  in  H.  C.  J.,  when  ordered,  134,  135,  719,  720. 
place  of,  how  changed  in,  1340,  1341. 
writs  of,  how  sealed  and  tested,  1339. 
COUNTY  COURT  JUDGE     See— COUNTY  COURTS. 

COUNTY  TOWNS. 

assizes  to  be  held  at,  131. 
office  of  Deputy  Clerks  to  be  kept  at,  168. 

COURT.     See— COURT    OF    APPEAL— HIGH    COURT    OP    JUSTICE- 
SUPREME  COURT  OF  JUDICATURE. 
applications  to,  how  to  be  made,  535. 

may  be  adjourned  to  Chambers.  5~45. 
Chambers,  applications  in,  may  be  adjourned  to,  545. 
decisions  of,  how  far  binding,  129. 
sittings  of,  in  camera,  82,  112. 
COURT  OF  APPEAL.    See— APPEAL. 

amalgamation  of,  with  other  Courts,  4. 
appeal  to,  from  single  Judge,  122,  123. 

Divisional  Court,  122,  123. 
H.  C.  J.    See— APPEAL. 
part  of  judgment,  48. 
abandonment  of.  999. 
when  pending,  48. 

appellate  jurisdiction  of  46,  122-128. 
assessors  may  be  appointed  by,  138. 
civil  jurisdiction  of,  44.  45. 
consent  order,  of  H.  C.  J.  not  appealable  without  leave,  115,  116. 

what  is,  116. 
constitution  of.   7. 
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Controverted  Elections  Act,  appeals  under,  8. 

original   jurisdiction   of,   in    Ontario   Elec- 
tions, 46. 
costs,  appeals  as  to,  115-118. 

abandoned  appeal,  of,  999. 
jurisdiction  of,  as  to,  46,  152,  153. 

how   exercised.   118. 
order  of  H.  C.  J.  as  to,  when  appealable,  115,  116,  117, 

118,  1260.  1261. 

restitution  of,  may  order,  46,  47. 
security  to  be  given  for,  1000.     See — APPEAL. 
when  Court  equally  divided,  997. 
criminal  jurisdiction  of,  45. 
cross-appeal.  48. 

damages,  how  far  interfered  with,  by,  47. 
default,  judgment  by,  appeal  from,  960,  961. 
decisions  of,  to  be  binding  on  Divisional  Court,  129. 

when  Court  equally  divided,  129. 
discretionary  order,  appeal  from,  when  entertained  by,  124. 

not  usually  interfered  with  by,  99. 
dismissal  of  appeal  to,  46. 
Division  of  Supreme  Court  of  Judicature,  4. 
Divisional  Courts  of.  8. 

how  to  be  constituted.  8. 
equal  division  in,  effect  of  decision,  129. 
equitable  relief,  jurisdiction  of,  to  grant,  49,  55,  56. 
evidence,  new,  power  of  Court  to  receive,  675,  676. 

when  admissible  without  leave,  676. 
execution,  stay  of,  on  appeal  to,  1001-1009. 

after  levy,  1006.    See— APPEAU, 
facts,  appeal  on,  46,  47. 
High  Court,  jurisdiction  of,  may  be  exercised  by,  49. 

Judges  of,  when  to  sit  in,  9. 

injunction,  may  be  granted  by,  pending  appeal,  48,  49. 
interlocutory  orders  of  H.  C.  J.,  when  not  appealable  to,  119,  120. 
Judges  of,  7. 

may  act  as  Judges  of  H.  C.  J.,  7. 

hold  assizes,  7. 
powers  of,  sitting  singly,  48. 
precedence  of,  7. 

resignation,   or   transfer  of,  6,   10. 
appealed  from  not  to  sit  in  appeal,  10. 
judgment,  final,  may  be  awarded  by,  on  appeal,  46. 
written,  of  absent  Judge,  10. 
interlocutory,  when  not  appealable  to,  119,  120. 
power  of  Court,  as  to  giving,  46. 
where  Judge  of,  has  resigned  or  been  transferred,  10. 
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jurisdiction   of,    44,    45,    122-128. 

how  to  be  exercised,  49-54. 
when  appellate  only,  46. 

original.  46. 

leave  to  appeal  to,  when  necessary,  124,  125,  127. 
granted,  48,  127. 
refused,  127. 

no  appeal  from  order  granting,  or  refusing,  128. 
limitation  of  right  of  appeal  to,  122-128. 
Masters  are  officers  of,  161. 

matters  in  controversy,  value  of,  as  affecting  right  of  appeal  to, 

126. 

multiplicity   of  suits,   jurisdiction   to  prevent,   63. 
municipal  elections,  appeal  from  H.  C.  J.,  as  to,  45. 
notice  of  appeal  to,  to  whom  to  be  given,  988. 
form  of.  988. 
service  of.  988. 

effect  of.  48. 
time  for.  988. 

Ontario  Election  Act,  jurisdiction  of,   under,   46. 
order,  interlocutory,  when  not  appealable  to,  119,  120. 
original   jurisdiction    of,    46. 
patent,  validity  of,  appeal  respecting,  126. 
precedence  of  Judges  in,  7,  10. 

property  and  civil  rights,  appeals  to,  respecting,  122-128. 
quashing,  appeals  to,  46. 
quorum  of.  8,  9. 
re-argument  before  5  Judges,  8. 
Registrar  of,  how  appointed,  160. 

not  to  take  fees  for  his  own  use,  160. 
office  hours  of,   165. 
tenure  of  office,   165. 

respondents,  not  appealing,  Court  may  give  relief  to,  48. 
restitution  of  costs,  may  be  ordered  by,  46,  47. 
Rules  of  Court,  power  to  make,  157. 
seal  of,  11. 

security  to  be  given  on  appeal  to,  1000.     See — APPEAR 
single  Judge  of,  powers  of,  48. 
sittings    of,    10. 

dates  of,  232. 
extra,  may  be  held,  232. 

special  case,  appeal  lies  from  judgment  on,  45. 
time  for  appeals  to,  988. 
transfer,  or  resignation,  of  Judge  of.  10. 

value  of  property  in  dispute,  as  affecting  right  of  appeal,  to,  126. 
Voters'  Lists  Act,  appeals  under.  46. 
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COVENANTS.     See— MORTGAGE— SALES  BY  THE  COURT. 
breach  of,  when  restrained  by  injunction,  83,  89. 
Canada  Company,  by.    See — CANADA  COMPANY. 
damages,  when  awarded  in  lieu  of  injunction,  99-101. 
forfeiture  for  breach  of,  when  relieved  against,  30,  31. 

indorsement  of  relief,  to  be  made  on 

lease,  etc.,  31. 

'  usual '   in    conveyance,    what   are.    901. 
CREDITORS.    See — ADMINISTRATION— MASTER. 
advertisement  for,  856. 

form  of,  856,  857,  1391,  1392. 
when  dispensed  with,  856. 
claims  of,  proof  of,  in  administration  action,  857. 

adjudication   on,   in   administration   action,   857. 
affidavit  as  to,  in  administration  action,  876. 
corroborative  evidence  of,  when  requisite,  855. 
disallowance    of,    appeal    from,    858. 
interest  on,  147,  148,  149,  858. 
notice  to  prove,  877. 

of  allowance  of,  877. 

when  same  payable,  878. 
parties  entitled  to  attend    proof  of,  857. 
proving,   after  time  expired,  858,  878. 

costs  of,  875.  876. 
time  for  sending  in,  872,  877,  878. 
coming  in  after  time,  878. 
costs    of,    875.    876. 

liable  to  be  ordered  to  pay,  856. 
security  for,  when  not  liable  to  give,  856. 
Crown,  prerogative  right  of,  as  against,  150. 
execution,  adding  as  parties  in  M.  O.,  911,  912,  913. 

priority  of,  927,  928. 

further  directions,   when  entitled   to   notice  of,   878. 
interest,    when    entitled    to,    147,    148,    149,    858. 
judgment  obtained  by,   effect  of,   875. 

motion  by,  to  vary,  858. 

mortgage,    claim   on,   how   proved,    877,    915,    916. 
motion  by,  to  vary  judgment,  858. 
notices  to,  how  to  be  sent,  878. 
over  payment,  of,  by  personal  representative,  878. 
receiver,  when  appointed  in  favour  of,  95. 
reference,  may  apply  for  conduct  of,  825. 
refund,  when  liable  to,  878. 
rehearing  cause.  858. 

security  for  costs,  when  not  liable  to  give,  857. 
solicitor  to  represent,  Master  may  appoint,  824. 
Statute  of   Limitations,   affecting,   1105.     See — ADMINISTRATION 
—STATUTE  OF  LIMITATIONS. 
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CRIMINAL   CONVERSATION. 

action  for,  when  to  be  tried  by  jury,  140. 

jury,  cannot  be  required  to  answer  questions  in  action  for,  14G. 

trial  must  be  by  jury,  140. 

except  by  consent,  140. 

CRIMINAL  PROCEEDINGS. 

business  in,  assigned  to  Registrar's  office,  194. 

convictions,  quashing,  14. 

Judge  stating  a  case,  may  sit  on  argument,  114. 

jurisdiction  of  High  Court  in,  12-15. 

return  of,  to  be  made  by  Clerk  of  Assize,  199. 

sittings  for  trial  of,  130,  131,  183. 

two  Judges  may  sit  for  hearing,  114. 

unaffected  by  Judicature  Act,  184. 

Con.  Rules,  186. 
what  are,  184. 

CROSS-ACTIONS. 

consolidation  of,  605.    See — CONSOLIDATION  OF  ACTIONS. 
staying,  428. 

CROSS-EXAMINATION.    See— MASTER. 
accounting  party,  of,  859,  861. 
affidavits,  on,  672. 

cannot  be  withdrawn  so  as  to  avoid,  672. 
attendance   of  deponent   for,    how   compelled,   673. 
deponent  not  attending  for,  effect  of,  674. 
party,  opposite,  called  as  witness,  of,  709. 

CROWN.      See — ATTORNEY-GENERAL — DISCOVERY — MORTGAGE    AC- 
TIONS— PETITION  OF  RIGHT — SPECIFIC  PERFORMANCE. 
actions  against.     See — PETITION  OF  RIGHT. 

by,  procedure  in,  414,  415. 
appeal,  right  as  to,  saved,  120. 
costs  to,  and  against,   may  be  ordered,  414. 
counter-claim,  may  be  pleaded  by,  429. 
debts  due  to,  recovery  of,  29,  184.      See— CROWN  BONDS. 
discovery,  rights  of,  as  to,  633,  1092. 
prerogative  rights  of,  as  against  other  creditors,  150. 
proceedings  in  criminal  matters,  not  affected  by  Jud.  Act,  184. 

Con.  Rules,  186. 
reply,  right  of.   414. 
revenue,  jurisdiction  of  H.  C.  J.,  as  to,  30. 

cases,  costs  in,  414. 
trial  at  bar,  right  of,  to,  702. 

notice  of,  to  be  given  to  Registrar,  703. 

CROWN  BONDS.    See— SALES  BY  THE  COURT. 
when  a  lien  on  land,  906. 
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D. 

DAMAGES.     See — ASSESSMENT  OF  DAMAGES— INTEREST. 

assessment  of,  in  default  of  appearance,  728,  729,  730. 

defence,  735,  736. 
action  on  bond,  729. 

continuing,  how  assessed,  714. 

County  Courts,  jurisdiction  of,  as  to,  1263-1266. 

d0twue,  in,  assessment  of,  728,  735. 

dower,  in  action  for,  730. 

injunction,  may  be  granted  in  lieu  of,  99-101. 

interest   recoverable,   as,    150.     See — INTEREST. 

interlocutory  judgment  for,  728. 

judgment  for,  in  default  of  appearance,  728. 

may  be  awarded  instead  of  injunction,  99-101. 

receiver's  possession  stops  claim  for,  945. 

replevin  in,  733. 

undertaking  as  to,  when  required,  on  granting  injunction,  90,  91. 
effect  of,  91. 
enforcing,  92. 

when  wrongful  act  discontinued  before  action,  100. 
DAYS.      See— TIME. 

DAY  TO  SHOW  CAUSE.      See— MORTGAGE  ACTIONS. 
DEATH.      See — ABATEMENT — ORDER   TO    CONTINUE    PROCEEDINGS. 
DECLARATORY  JUDGMENT. 

may  be  pronounced,  53. 
DECREE  NISI. 

Orders  relating  to,  abrogated,  129. 
DECISIONS  OP  COURTS. 

authority  of,  as  precedents,  129,  130. 
DEED.      See — CONVEYANCE— SALES  BY  THE  COURT. 

DEFENCE.      See — CHOSE     IN     ACTION — DEFENDANTS — STATEMENT 

OF  DEFENCE. 

admissions  in,  fraudulent,  withdrawal  of,  775. 
amendment  of,  without  leave,  472,  490. 
by  consent,  490. 

order,  490-495. 
how  made,  495. 

arising  after  action,  may  be  set  up,  471. 
confession  of,  473. 
delivery  of  defence,  how  set  up,  472. 
confession  of,  arising  after  action,  473. 
costs  in  case  of,  473,  474. 
counter-claim.     See — COUNTER-CLAIM. 
default  of,  judgment  in  case  of,  731-739. 
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DEFENCE— Continued. 

defendants   improperly  severing  in,   effect  of,   1274-1278,   1280, 

1281,  1465. 
embarrassing,  may  be  struck  out,  476-479. 

equitable,  may,  be  set  up,  54,  55,  305. 

filing,  attendance  for,  right  to  precedence,  189. 

form  of.  1362. 

fraudulent,  set  up  without  defendant's  knowledge,  withdrawal 

of,  775. 

leave  to  file,  to  specially  indorsed  writ,  when  granted,  758-762. 
limited,  in  ejectment  action,  302. 

form  of,  303. 
action  for  money,  299. 

notice  of,  how  filed,  299. 
form   of,    299. 
effect  of,  299. 
procedure  on,  299. 

xunatic  defendant,  of,  how  framed,  389. 
meritorious,  what  is,  726. 

partial,  when  allowed  to  specially  indorsed  writ,  758-762. 
payment  into  Court  with,  587,  588,  593. 
set  off,  may  be  set  up,  426,  427,  428. 
severing  in  1274,  1278,  1280,  1281,  1465. 
Statute  of  Limitations,  is  not  unmeritorious,  494. 

may  be  set  up  by  amendment  of,  494. 
striking  out,  judgment  in  case  of,  733. 
to  specially  indorsed  writ,  758-762. 

counter-claim,  425,  471,  472. 
withdrawal  of,  597. 

DEFEXDA  NTS.  See— COUNTER-CLAIM— DEFENCE—  DISCOVERT- 
PARTIES — SERVICE — STATEMENT  OF  DEFENCE — WRIT  OF 
SUMMONS. 

abatement,  in  case  of,  may  compel  revivor,  582. 
absent,  service  of,  how  affected1,  when  residence  unknown,  294. 
acting  in  person,   service  on,  when  address  omitted,  296,   510, 

511. 

appointing  a  solicitor,  295. 
adding,  858,  359,  366-369. 
address  of,  for  service,  when  acting  in  person,  to  be  given,  295. 

incorrect  statement  of,  in  writ,  effect  of,  250. 
administrators,  as   317. 

alimony  action,  how  far  liable  for  costs  in,  549,  1271,  1272. 
appearance,  entry  of,  without  authority,  effect  of,  261. 

See — APPEARANCE. 
appearing  in  person,  to  give  address  for  service,  295. 

appointment  of  solicitors  by,  effect  of,  522. 
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DEFENDANTS— Continued. 

attachment  of,  for  disobedience  of  order  for  discovery,  658,  659. 

bills   of  exchange,  iu  actions  on,  311. 

changing  solicitors,  513-516. 

character  in  which  sued,  to  be  stated  in  writ,  240. 

ceatuis  que  trust,  representation  of,  by  trustee,  317. 

when  necessary  parties,  317,  318,  319,  320. 
co-defendants,  disputes  between,  plaintiff  not  to  be  delayed  by, 

386. 

claiming  relief  against,  375,  385,  386. 
joinder  of,  307,  308,  309. 
notice  to,  of  relief  claimed,  370,  385. 
contribution,  claim  for,  how  enforced,  370-372. 
corporation,  officers  of,  not  to  be  added,  only  for  discovery,  31G. 
may  be  made  parties  in  some  cases,  31(j. 

costs,  of  adding  unsuccessful  plaintiff,  when  entitled  to,  303,  307. 
co-defendant,  may  be  ordered  to  pay,  1270,  1271. 
misjoinder  of  parties,  occasioned  by,  307-309. 
plaintiff's,  when  not  ordered  to  pay,  if  successful,  1251. 
third  party's,  may  be  ordered  to  pay,  384.     See — COSTS. 
liability  of,  for,  in  alimony  rvction,  549,  1271,  1272. 
counter-claim  by,  when  it  may  be  filed,  55,  426. 

form  of,  1302. 
cross-claim  by,  54,  55,  56. 
default  in,  notice  to,  in  M.  O.,  913. 

defence  of,  may  be  struck  out  for  disobedience  of  order  for  dis- 
covery, 658,  659. 
withdrawn  -by,  597. 
form  of,  1362. 

See — STATEMENT  OF  DEFENCE. 
discovery  by.     See — DISCOVERY. 
documents,  prsecipe  order  to  produce,  when  obtained  by,  632. 

against,  632. 
equitable  rights  of,  to  be  given  effect  to,  54,  55,  56. 

may  be  asserted  in  separate  action,   56. 
need  not  to  be  set  up  by  defence,  56. 

examination  of,  as  witness  at  trial,  notice  to  be  served,  664. 
executors,  as,  317. 

fraudulent  defence,  for,  withdrawal  of,  775. 
improperly  joined,  application  to  strike  out,  358,  359,  362. 
indemnity,  claim  for,  how  enforced  by,  370,  372,  373. 
infants,  defend,  by  guardian,  328,  331. 
injunction,  may  obtain,  84. 
joinder  of,  307-316. 

jointly,  and  severally,  liable  on  contract,  311. 
judgment  creditor,  service  on  solicitor  of,  522. 
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D  UFEND  ANTS— Continued. 

judgment  against,  in  default  of  defence,  how  obtained,  731-739. 

several  defendants,  732- 
737. 

judgment  in  favour  of,  against  co-defendant,  385. 
married  women,  as,  331-341. 
meaning  of,  in  Act,  and  Rules,  2. 
mortgage  action,   in.      See — MORTGAGE  ACTIONS. 
motion  for  judgment  by,  on  admission  in  pleading,  772. 
need  not  be  interested  in  all  the  relief  prayed,  310. 
not  appearing,  when  entitled  to  notice  of  subsequent  proceedings, 

723,  821. 

See — APPKARANCE. 

notice  by,  to  person  from  whom  contribution  claimed,  370,  385. 

indemnity   claimed,  370,  385. 
relief  over  claimed,  370,  385. 

form  of,  370. 
service  of,  370,  376-385. 

out    of    jurisdiction, 
376. 

of  proceedings  in  M.  O.  when  entitled  to,  221. 
out  of  jurisdiction,  when  action  may  be  brought  against,  277-291. 
personal  representatives,  as,  317. 

See — PERSONAL  REPRESENTATIVE. 
plaintiff  not  to  be  delayed  by  issues  between,  386. 
pro  confesso,  notice  to  be  served  on  in  M.  O.  913. 
promissory  notes,  in  actions  on,  311. 
receiver,  may  obtain,  98. 

relief  over,  claims  for,  how  enforced  by,  370-386. 
service  on,  when  acting  in  person,  510. 
set-off,  may  plead,  426,  427,  428. 

severing  in  defence,  costs  in  case  of,  j.274,  1278,  1280,  1281,  1465. 
solicitor  of,  See — SOLICITOR. 

acting  without  authority,  261. 
appointment,  notice  of,  295. 
changing,  order  for,  513-516. 
striking  out,  358,  359,  362. 

sureties,  may  be  joined  with  mortgagor,  as,  311. 
third  party,  from  whom  relief  claimed,  right  to  bring  in,  370-386. 
trustees,  as,  317. 
unauthorized  appearance  for,  how  far  bound  by,  261. 

defence  for,  how  far  bound  by,  261,  775. 
withdrawal  of  defence  by.  597,  775. 
witness,  notice  may  be  served  to  attend  trial  as,  664. 

DEPOSIT.      See  SALES  BY  THE  COURT. 
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DEPUTY  CLERKS  OF  THE  CROWN.     See— DEPUTY  REGISTRARS 

— LOCAL  REGISTRARS — OFFICERS  OF  COURT. 
appointment  before,  attendance  on,  528. 
appointment  of,  how  made,  164,  165. 
assize,  clerk  of,  duties  of,  as,  198,  717,  718. 
fees  of,  as,  168. 
See — CLERK  OF  ASSIZE. 
clerks  of  C.  C.  to  be,  164. 
consent  register,  to  be  kept  by,    at  Ottawa,   and   London,   for 

Weekly   Court,  236. 
criminal  proceedings,  returns  of,   199. 
duties  of,  195,  196,  198,  243,  244,  717,  718. 
examination  of  judgment  debtors  before,  1057. 
fees  of,  165-168,  197,  813. 

commutation  of,  165. 
how  payable,  197,  813. 
judgments,  return  of,  to  be  made  by,  197. 

form  of,  1464. 
entry  of,  by,  787. 
settlement  of,  by,  783. 

marshall  and  Clerk  of  Assize,  to  act  as,  198,  717,  718. 
oath  to  be  taken  by,  162. 

before  whom  to  be  sworn,  162. 
office  hours,  of,  165. 
office  of,  where  to  be  kept,  168. 

copies  of  proceedings,  when  to  be  certified  by,  507. 
orders,  entry  of,  by,  787. 

postage  on  returns  of  criminal  proceedings,  to  be  paid  by,  199. 
production,   appeal   from   direction  of,   for,  622. 
references  to,  fees  on,  how  payable,  165,  813. 
return  of  judgments  to  be  made  by,  197. 

form  of,  1464. 

criminal  proceedings  at  assizes  to  be  made  by,  199. 
writs,  orders  for,  may  be  issued  by,  1053,  1054. 
salaries  of,  167. 

orders  in  Council  as  to,  to  be  laid  before  the  Legis- 
lative Assembly,  182,  183. 

salaried,  not  to  receive  fees  for  their  own  use,  166,  177. 
seal  of,  167. 
3ecurity  to  be  given  by,  162. 

how  approved,  163. 
neglect  to  give,  effect  of,  162,   163. 
settlement  of  judgments  by,  783. 
tenure  of  office,  165. 
trials,  duty  of,   at,   718. 
writs  of  summons,  duty  of,  as  to,  243,  244. 
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DEPUTY  REGISTRARS.    See— DEPUTY  CLERKS  OF  THE  CROWN— 

LOCAL,  REGISTRARS— OFFICERS  OF  COURT. 
appointment  before,  attendance  on,  528. 

of,  1G4,  165. 

Clerk  of  Assize,  duties  of,  as,  198,  717,  718. 
fees  of,  as,  168. 
See — CLERK    OF    ASSIZE. 
duties  of,  195,  196. 

examination  of  judgment  debtors,  before,  1057. 
fees  of,  165-168,  197,  813. 
how  paid,  197,  813. 
may  be  commuted,  165. 
judgments,  return  of,  to  be  made  by,  197. 
entry  of,  by,  787. 

form  of,   1464. 
settlement  of,  by,  783. 
office  hours,  of,  165. 

office  of.  when  to  be  consolidated  with  that  of  Dep.  Clk.  of  Cr. 

164. 

orders,  entry  of,  by,  787. 

to  return  writs,  issued  by,  on  prcecvpe,  1053,  1054. 
practising  as  solicitor,  how  far  authorized,  197. 
production,  direction  of,  for,  appeal  from,  622. 
references  to,  fees  on,    to  be  paid  in  stamps,  813. 
return  of  judgments  to  be  made  by,  197. 

form  of,  1464. 

writs,  orders  for,  may  be  issued  by,  1053,  1054. 
seal  of,  167. 

settlement  of  judgments  by,  783. 
solicitors'  and'  agents'  book  to  be  kept  by,  228,  229. 
tenure  of  office  of,  165. 
trials,   duty   of,    at,   718. 
who  to  be,  164. 
writs,  return  of,  order  for,  may  be  issued  by,  1053,  1054. 

of    summons,  duty  as  to,  243,  244. 
DETENTION  OP  PROPERTY. 

order  for,  pendente  lite,  when  made,  1216-1218. 

DETINUE. 

assessment  of  damages,  in,  728,  735. 

judgment  in  default  of  appearance,  in  action  of,  727. 

defence,   735. 
form  of.    See— FORMS. 
DEVISEE.    See — ADMINISTRATION. 
DEVOLUTION  OF  ESTATES  ACT. 

Official  Guardian,  when  to  be  notified  of  sales  under,  1133. 
application  by,  to  Court  under,  1133. 
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DISBURSEMENTS. 

affidavit  of,  1287,  1288. 
tariffs  of,  1488,  1500. 
DISCLAIMER.     See  CONTROVERTED  MUNICIPAL  ELECTIONS. 

DISCONTINUANCE, 
of  action,  593. 

costs  of,  593,  596. 
effect  of,  593,  596. 
form  of,  595,  1381. 

leave  of  Court  for,  when  necessary,  593-595,  597. 
may  be  ordered  at,  or  after,  trial,  593,  594. 
notice  of,  when  it  may  be  given,  593,  595. 
appeal,  999. 

DISCOVERY.     See— MASTER. 
absent  parties,  by,  661. 
adverse  parties,  examination  of,  for,  608,  609,  610,  611. 

production,  right  to  obtain  from,   632,  633. 
affidavit  on  production,  form  of,  650-653,  654,  1365,  1366. 
by  whom  to  be  made,  634,  635. 

corporation,  654. 
costs  of  several,  654. 
cross-examination  on,    653,   672. 
deponent  must  seek  necessary  informa- 
tion for,  639. 
forms  of  claim  of  privilege  in,  642,  646, 

649-652. 

how  far  conclusive,  652. 

appointment  for  examination  for,  service  of,  613,  618. 
assignor  of  plaintiff,  liable  to  examination  for,  617. 
attendance  of  parties  for  examination  for,  how  procured,  613, 

614,  618,  619. 

attachment  of  party  refusing  to  make,  622,  623,  658. 
beneficial  plaintiff,  or  defendant,  liable  to  make,  636. 
co-defendants,  right  of,  to  examine  each  other  for,  611. 

not  entitled  to  notice  of  examination  of  plaintiff 

for,  618. 
corporation  required  to  make,  609-613,  654. 

officer  of,  not  to  be  made  party  only  for,  316. 

affidavit  of  documents  to  be  made  by,  654. 

form  of,  1366. 

may  be  examined  for,  609-613. 
committee  of  lunatic,  production  by,  634. 
costs  of  examination  for,  when  allowed,  1269. 
criminating  questions  need  not  be  answered,  627. 

objection  to,  when  available,  623. 
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cross-examination  on  affidavit  of  production,  for,  653,  672. 

of  party  examined  for,  451. 
Crown,  right  of,  to,  633,  1092. 
default  in  making,  by  defendant,  622,  658. 

plaintiff,  proceedings  on,  622,  623,  658. 
penalty  for,  622,  623,  658. 
defence,  may  be  struck  out,  for  default  in  making,  622,  623,  658. 

bad  in  law,  not  allowed  in  support  of,  625. 
defendant,  when  he  may  be  examined  for,  609,  610,  617,  661. 

ordered  to  produce  documents,  631, 
632,  633. 

cannot  enforce  order  for,  obtained  by  co-defendant, 

634. 

resident  out  of  jurisdiction,  liability  of,  to  make,  661. 
difficulty  in  giving,  when  no  excuse,  639. 
dismissal  of  action,  for  default  in  making,  622,  658,  659. 
documents,  affidavit  on  production  of,  608-611 
copies  of,  when  to  be  produced,  647. 

allowed  to  be  made,  632. 

delivery  up  of,  before  judgment,  when  ordered,  632. 
deposit  of,  how  ordered,  632,  635. 
inspection  of,  by  parties,  653,  G54. 

may  be  ordered  at  any  time,  631. 

on  special  application, 
656,  657. 

order  for,  how  served,  660,  661. 
right  of,  includes  right  to  copies,  632. 
liable  to  be  produced,  for,  637-639. 
not   in   party's   possession,   costs   of   procuring,   how 

borne,  639. 

notice  to  produce,  when  referred  to  in  pleadings,  etc., 

654. 
order  for  production  of,  how  served,  659. 

disobedience  of,  658,  659. 
photographs,  are,  632. 
privileged  from,  639-652. 

how  referred  to  in  affidavit,  641,  646,  649, 

652. 

inspection  of,  by  Judge,  653. 
on  ground  of  public  policy,  640. 

being  communication  between 

— solicitor  and  client, 

646-649. 

principal     and     agents, 
649. 

held   in   different  capa- 
city,  644. 
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documents,  privileged,  on  ground  of  being  mortgage  deeds,  643. 

title  deeds,  642,  643. 

exposing  to  criminal  charge, 

640. 

irrelevancy,  643,  644. 
relating  to  party's  own  case, 
640,  641. 

third  party  interested  in,  645. 
secondary  evidence,  may  be  given  of,  639. 
production  of,  631-661. 

adverse  party,  by,  632,  633. 

affidavit,  on,  634,  637. 

Court  may  order,  at  any  time,  631. 

Crown  entitled  to,  633,  1092. 

examiner  may  direct,  621,  622. 

infants,  by,  634. 

Judge  may  order  at  any  time,  631. 

lunatic,  by,  634. 

motion  for,  evidence  on,  632. 

before  defence,  632. 
next  friend,  by,  634. 
order    for,    when    obtainable,    632, 
656,  657 

party  beneficially  interested,  by,  636. 
postponement   of,    pending   decision 

on  point  of  law,  636,  657. 
prcecipe,   order  for,    when   issuable 

on,  632. 

special  application  for,  656,  657. 
third  party  liable  to  make,  636. 

right  of,  to  obtain,  636. 
when  right  to,  depends  upon  prelim- 
inary question,   636,   643,  644, 
657. 

referred  to  in  pleadings,  notice  to  produce,  654. 
relevancy  of,  how  determined,  638,  643,  644. 
ejectment,  examination  of  parties  to,  for,  610. 
evidence,  examination  for,*  when  usable  as,  629,  630. 
examination  for,  608. 

action  to  recover  land,  in,  625.  626. 
admissions,  may  be  obtained  on,  625. 
appointment  for,  to"  be  served  on  solicitor,  619, 

620. 
assignor  of  plaintiff  liable  to,  617. 
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examination  for,  attendance  of  parties,  how  procured,  613,  614. 

618,  619,  620,  622,  623. 
beneficial  parties  liable  to,  616. 
criminating  questions,  on,  627. 
defendant,  of.  609,  610. 
demurrer  to  questions,  on,  625,  626. 
depositions,  how  taken,  627,  628. 
copies  of,  628. 

certified,  to  be  received 

as  originals,  628. 

evidence,  when  admissible  in,  629. 
return  of,  to  Court,  628,  629. 
shorthand,  may  be  taken  in,  628. 
signature  of,  628. 

not  necessary,  when 
taken  in  short- 
hand, 628. 

documents,  production  of,  on,  620. 
evidence,  disclosure  of,  on,  626. 

when  admissible  as,   629. 
explanatory,  may  be  taken,  620,  621. 
fees  on,  616,  619. 
former  practice  as  to,  609. 
infants,  of,  611. 

Judge  of  C.  C.,  when  not  to  take,  619. 
long  vacation,   not  to  take  place  in,   without 

ordter,  610,  615. 
Master,  when  not  to  take,  619. 
medical,  how  far  authorized,   630,   631. 
mode  of  conducting,  621,  625. 
names  of  witnesses,  disclosure  of,  cannot  be 

compelled  on,  626. 

non-attendance  at,  penalty  for,  622-624. 
notice  of,  need  not  be  given  to  co-defendants, 

618. 

objection  to  questions  on,  628. 
officer  of  corporation,  609,  610,  611,  630. 
officer  taking,  may  report  specially,  628,  629. 
exclude  parties,  during,615. 
fees  of,  616. 

order  production,  615,  621. 
of  parties,  may  be  specially  ordered,  667-670. 
adverse  in  interest,  of,  609,  610,  611. 
out  of  Ontario,   614. 

witness  for,  before  trial,  not  allowed.   670. 
order  for,  when  necessary,  619,  667. 
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examination  for,  person  for  whose  benefit  action  brought,  liable 

to,  616,  617, 
place  of,  615. 

exclusion  of  parties  from,  615. 
not  a  public  Court,  615. 
plaintiff,  of,  609.  610. 
privilege  on,  626,  627. 
production  of  documents  on,  620. 
refusal  to  attend,  penalty,  622-624. 

answer  questions  at,   penalty,   622- 

624. 

be  sworn,  622-624. 
comply   with    Examiner's    ruling,    a 

contempt,   615. 
scope  of,  625. 
secret   process,    how  far  it  may   be  inquired 

into,  on,  625. 
service  of  appointment,  619,  620. 

on      solicitor,      when 
good    service    on 

client,  620. 
shorthand,  how  to  be  taken,  628. 

signature,  dispensed  with,  628. 

examiner,  duty  of,  in  taking  examination,  627,  628. 
may  report  specially,  628,  629. 
direct  production,  621. 

his  direction  appealable,  622. 
office  of,  not  a  public  Court,  615. 

exclusion  of  parties  from,  615. 
execution,    in   aid    of,    1057. 
foreign  government,  by,  634,  654. 
former  jurisdiction  to   grant,  25. 

husband  and  wife,  documents  in  joint  custody  of,  634. 
incidental  relief  in  every  action,  25. 
infant,  next  friend  of,  liability  to  make,  634. 
inspection  of  documents,  653,  654,  657. 

may  be  postponed,  657,  658. 
notice  claiming,  654. 
form  of,  1384. 
order  for,  656. 

pleadings  referred  to,  in,  654-657. 
issue,  party  to,  liable  to  make,  632. 
judgment  for  default  in  making,  not  set  aside,  791. 
Judicature  Act,  has  not  enlarged  right  to,  609,  631. 
jurisdiction  of  H.  C.  J.  as  to,  15,  25. 

T.A.— 101 
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lunatic,  production  by,  634,  645. 

married  -woman,  next  friend  of,  not  bound  to  make,  634 

liable  to  make,  of  separate  estate,  625. 
medical   examination   for,   how  far  authorized,   630,  631. 
next  friend  of  infant,  liable  to  make  discovery,  634. 

married  woman,  not  liable  to  make,  634. 
notice  for  inspection  of  documents,  654. 

when  it  may  be  served,  654. 

notice  to  produce  dbcumeuts  referred  to  in  pleadings,  654. 

affidavit,  654. 
form  of,  654. 

officer  taking  examination  for,  may  direct  production,  621. 
officers  of  corporations,   examination  of,  for,  609-613. 

not  to  be  made  parties  only  for,  316. 
official  liquidator,   production  of  documents  by,  634. 
order  for,  consequences  of  disobedience  by  defendant,  622,  624. 

plaintiff,  622,  624. 
service  of,  how  made,  659. 
inspection  of  documents,  656. 

application  for  656. 
See — supra,  documents— examination. 

party  adverse  in  interest  may  be  examined  for,  609-611. 
beneficial,  may  be  required  to  make,  616,  636. 
resident  out  of  Ontario,  liability  of, -to  make,  661. 
required  to  make,  must  seek  necessary  information,  639. 
penal  action,  not  ordered  in,  609,  631,  640. 

person  on  whose  behalf  action  brought,  liable  to  make,  616,  617. 
plaintiff,  when  he  may  be  examined'  for,  617,  661. 

ordered    to    produce    documents    for, 

631,  632. 

resident  out  of  Ontario,  liability  of,  to  make,  661. 
pracipe  order  for  production  only  obtainable  before  trial,  635. 
privilege  from,  639-650. 

when  it  may  issue,  632,  633. 
grounds  of,  639-650. 
production  of  documents.     See  supra — documents. 

on    examination    for,    615,620,621. 
re-examination  of  party  examined  for,  620,  621. 
refusing  to  answer  questions  for,  penalty,  622-624. 

attend  examination  for,  penalty,  622-624. 
right  to,  not  enlarged  by  Jud.  Act,  631. 
'         subpoena,  to  compel  attendance  for  examination  for,  613,  614. 

notice  may  be  served  in  lieu  of,  620. 
third  party,  when  liable  to  make,  384. 

entitled  to  obtain,  384. 
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time  for,  examination  for,  by  defendant,  617,  618. 

plaintiff,  617. 
trustee,  by,  649. 
witness,  examination  of,  for,  not  allowed,  670. 

DISCRETION.     See — COSTS— COURT  OF  APPEAL,— HIGH  COURT  OF 
JUSTICE — ORDER— TAXING  OFFICER. 

DISPUTE  NOTE. 

appearance  may  be  filed  with,  299. 

or  within  4  days  after,  299. 
effect  of,  299. 
form  of,  1376. 
procedure,  after  filing,  299. 
DISMISSAL  OF  ACTION. 

for  default  in  delivering  statement  of  claim,  597,  598,  599. 

effect  of,  600. 
appearance  at  trial,  708. 
giving  notice  of  trial,  600-602. 
making  discovery,  622-624. 
DISTRESS. 

infant  suing  without  next  friend,  329. 
injunction  to  restrain,  when  granted,  89. 
DISTRICT  COURT.     See— COUNTY  COURTS. 
appeals  from,  977. 

Judge  of,  in  Chambers,  949. 
DIVISION  COURT.     See— APPEAL. 
appeal  from.    See — APPEAL. 

costs,  scale  of,  when  taxable  in  H.  C.  J.,  1261,  1267,  1268. 
counter-claim,  jurisdiction  of,  as  to,  179,  180,  181. 
equitable  interest  in  land,  application  for  sale  of,  1168. 
fraudulent  conveyances  of  land,  inquiry  as  to,  in,  1168. 
injunctions,  not  grantable  by,  181. 
jurisdiction  of,  to  grant  relief,  180,  181. 
practice  of  H.  C.  J.,  how  far  applicable  in,  181,  182. 
security  for  costs,  may  be  ordered  by,  182. 
speedy  judgment  unde"r  Rule  603,  may  be  granted  in,  182. 
transfer  of  action  from,  to  H.  C.  J.,  179. 

duty  of  clerk  on,  179. 

DIVISIONAL  COURT.     See— APPEAL— COURT  OF  APPEAL. 
of  Court  of  Appeal,  80. 
of  High  Court  of  Justice, 
accounts  may  direct  taking  of,  640. 
appeal  from,  leave,  when  necessary  125. 

when  to  be  allowed',  125,  126. 
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appeal  to,  from  Judge  in  Chambers,  959-960. 

Court,  956,  974. 
at  trial,  120,  121,  960-973. 
County  Courts,  121,  977-987. 

proceedings,   how   certified   for, 
984,  985. 

Division  Courts,   121,  122. 
Judge  of  C.  C.,  121,  981. 
Master  in  Ordinary,  121,  122,  955. 
Referees,  239. 

Stipendiary  Magistrates,   121. 
Surrogate  Courts,  122. 
setting  down,  239,  973,   974,  985,  986. 
vacations  not  to  count  in  time  for,  529. 
appellate  jurisdiction  of,  120,  121,  122,  977-987. 
assessors,  may  be  appointed  by,  138. 
business  to  be  heard  before,  112,  113,  120,  121,  122.  238  239. 

set  down  239. 

by-laws,  motion  to  quash,  239,  536. 
cause  list,  peremptory,  239. 
consent,  jurisdiction  of,  by,  113. 
constitution  of,  114,  115. 

conviction,  motion  to  quash,  whether  it  should  be  made  to,  14, 

112. 

costs,  orders  as  to,  when  not  appealable  to,  115. 
criminal  matters,  jurisdiction  of,  as  to,  14,  114. 
decisions  of  Court  of  Appeal,   to  be  binding  on,  129. 
Divisions  of  H.  C.  J.  not  to  sit  as  Divisional  Courts  of  such 

Divisions,  113. 

Division  Courts,  appeals  from,  121,  122. 
equal  division  of  opinion  in,  effect  of,  114. 
further  directions,  judgment  on,  appealable  to,  776. 
grounds  of  appeal  to,  to  be  set  out  in  notice  of  motion,  974. 
"habeas  corpus,  application  to,  for,  112. 
how  to  be  constituted,  114,  115. 
inquiries,  may  direct,  768. 

interlocutory  orders,  when  not  appealable  to,  119,  120,  981. 
what  are,  981,  982,  983. 
not,  982,  983. 

Interpleader  issue,  appeal  to,  from  judgment  on,  967. 
issue,  may  direct  trial  of,  768. 
Judges  of  H.  C.  J.  to  arrange  for  holding,  114. 
appealed  from,  not  to  sit  in,  114. 
may  sit  in  any,  114. 

sitting  in,  when  disqualified,  effect  of,  114. 
three  to  sit  in,  114. 
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judgment,  powers  as  to  awarding,  768-770. 

of  absent  Judge,  how  delivered,  115. 

in  C.  C.  cases,  final,  719. 
jurisdiction  of,  112,  113,  120-122,  238,  239. 
in  C.  C.  cases,  121. 

not  to  interfere  with  powers  of  single  Judge,  113. 
to  set  aside  judgment  by  default  at  trial,  960. 
leave  to  appeal  from,  125,  126,  127. 
Liquor  License  Act,  appeal  to,  under,   121. 
new  trial,  motion  to,  for,  113,  963-973. 

powers  of  Court  on,  768-770,  967. 
notice  of  appeal  from  Judge  in  Chambers,  959,  960. 

Court,  974. 
at  trial,  973. 

official  referee,  may  refer  case  to,  806. 
order  of  Judge  in  Chambers,  when  appealable  to,  119,  120. 
original  jurisdiction  of,  112,  113. 
president  of,  who  to  be,  115. 
proceedings  to  be  taken  before,  112,  113. 

certified,  on  appeals  from  C.  C.,  984    985. 
procedure  in,  973. 

Railway  Act,  appeals  to,  under,  239. 
re-argument,  where  Court  equally  divided1,  114. 
reservation  of  cases  for,  prohibited, 
security  for  costs  not  required  on  appeals  to,  1000. 
setting  down  appeals  to,  from  C.  C.,  985,  986. 

Judge  at  trial,  973. 

in  Chambers,  959. 

Court,  974. 

single  Judge,  decisions  of,  how  far  binding  on,  129. 
sittings  of,  how  arranged,  113,  114,  115. 

duration  of,  237. 

time  for  holding,  237,  238. 

to  be  held  in  Toronto,  110. 
Streams  Aot,  appeals  to,  under,  121. 
Surrogate  Courts,  appeals   from,  121. 
three  Judges  to  sit  in,  114. 

Unorganized  Territories  Act,  appeals  to,  under,  121. 
vacations  not  to  count  in  time  for  motions  before,  529. 
verdict,  power  of,  to  enter,   768-770. 
Water  Privileges  Act,  appeals  to,  under,  121. 

DOCUMENTS.     See— DISCOVERT— MASTER. 
admissions  of,  how  proved,  691. 
affidavit  on  production  of,  608-611. 

cross-examination  on,  653,   672. 

form  of,  1375,  1376. 


1606  INDEX. 

DOCUMENTS— Continued. 

copies  of,  cost  of  procuring,  508. 

costs  of  proving,  when  notice  to  admit  not  given,  1275. 

admission  refused,  1275. 
delivery  up,  of,  on  redemption,  936. 

before  judgment,  when  ordered,  632. 

defendant,  when  entitled  to  order  to  produce,  on  prcecipe,  632. 
direction  to  produce,   Special  Examiner  may  make,  621. 
husband  and  wife,  in  joint  custody  of,  634. 
interpleader,  production  of,  when  ordered  in,  609,  610. 
lien  of  solicitor  on,  516-519. 
notice  to  admit,  may  be  served,  691. 

form  of,  691. 
produce,  654,  655. 

form  of,  655.  656. 
service  of,  how  proved,  671. 
ord<er  for  production  of,  656,  657. 

form  of.  1404. 
indorsement  of,   1031. 

penalty  for  non-production  of,  622,  623,  658. 
plaintiff,  when  entitled  to    order  to  produce  on  prcectpe,  632. 
postage  for  transmission  of,  to  be  forwarded,  523. 
production  of,  may  be  ordered  at  any  time,  631,  632. 
at  trial,  in  another  cause,  523. 
on  examination  for  discovery,  615,  620,  621. 

of  witness,   674. 
proEctpd  order  for,  when  granted,  632. 

form   of,    1404. 

return  of,  to  officer  transmitting,  523. 
solicitor,  lien  of,  on,  516-519. 

transmission  of,  by  officers,  provision  for,  522-524. 
witness,  may  be  ordered  to  produce,  674. 

DOWER.    See — MORTGAGE  ACTIONS — SALES  BY  THE  COURT. 
acknowledgment  of  tenancy  by  defendant,  299,  300. 

effect  of,  300,  301. 
action  for,  how  commenced,  241. 

is  an  action  for  recovery  of  land,  468. 
appearance  in  action  for,  299,  300. 

arrears  of,  judgment  of  seisin,  no  bar  to  recovery  of,  730. 
assignment  of,  writ  for,  1124. 

form  of,  300. 

issues   on    acknowledgment    of  tenancy, 

301. 

when  issuable  by  defendant,  301. 
costs  in  action  for,  when  recoverable,  300. 
on  non-appearance,  730. 
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damages  for  detention,  20,  260,  300. 

plaintiff,   when  entitled   to,   260,   300. 
proceedings  for,  after  judgment  of  seisin, 

300,  301. 
when  recoverable  in  action  for,  300. 

defendant  may  file  acknowledgment  of  tenancy,  299,  300. 
dowress,  when  entitled  to  partition,  1120. 
election  between,  and  provisions  of  will,  20,  21. 

restraining  action  for,  after,  21. 
indorsement  of  writ,  in  action  for,  260. 
judgment  of  seisin,  when  it  may  be  entered,  300. 

arrears  may  be  recovered  after,  730. 

for  assignment  of  dower,  1124. 

on   non-appearance,    730. 
jurisdiction  of  H.  C.  J.,  as  to,  15,  20,  21. 
landlord,  substitution  of,  as  defendant  in  action  for,  301. 
non-appearance,  in  action  for,  judgment  on,  730. 
notice  by  tenant,  that  he  is  willing  to  assign,  1124. 
partition,  dowress,  when  entitled  to,  1120. 
seisin,  judgment  for,  on  non-appearance,  730. 
tons  temps  prist,  judgment  on  defence  of,  730. 

DRAINAGE  ACT. 

appeals,  time  for,  vacations  excludted  from,  529,  530. 
costs  under,  taxation  of,  958. 

E. 

EJECTMENT. 

appearance  in,  by  person  not  named  in  writ,  301,  302. 

affidavit,     required,     on, 

301,  302. 
form  of,   1371. 

notice  of,  when  necessary,  302. 
confession  of  action,  defendant  may  give,  744,  745. 

for  part  of  land,  744. 
costs,   on  non-appearance,  731. 

afiidavit  for,  731. 
order  for,  731. 

damages,  assessment  of,  on  non-appearance,  731. 
defence  in,  467,  468,  731. 
limited,  302. 

setting  aside  as  embarrassing,  468. 
vexatious,  721. 

equitable  defence,  to  be  specifically  pleaded,  467,  468. 
title,  whether  sufficient  to  maintain,  50,  51. 
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EJECTMENT— Continued. 

execution,  not  to  issue  till  judgment  recovered  against  all  de- 
fendants, 731,   736. 
formal  defects  in  plaintiff's  title,  721. 
*       expiry  of  plaintiff's  title  pendente  lite,  effect  of,  766. 

judgment  notwithstanding,  721 
verdict  notwithstanding,  721. 

how  indorsed,  721. 

joinder  of  other  causes  of  action,  when  allowed  in,  411,  412. 
judgment,  final,  leave  to  enter  after  appearance,  252,  753. 
in  default  of  appearance,  730,  731. 

defence,  735. 
on  confession,  745. 
where  defence  limited,  730. 
landlord,  appearance  by,  in  action  against  tenant  301,  302. 

form  of,  302. 
affidavit  to  be  made  by,  301,  302. 

form  of,  1365. 
limited   defence    in,   302 
mortgagor  may  bring,  67. 
non-appearance,  judgment  on,  730,  731. 
notice  of  appearance,  302. 

to  defendant  setting  up  vexatious  defence  in.  721. 
pleading  in,  467,  468. 
possession,  pleading,  effect  of,  467. 
special  indorsement,  when  authorized  in,  252,  257. 
statement  of  defence,  in,  467,  468. 
title  of  plaintiff,  pleading,  467. 

formal  defects  in,  effect  of,  721. 
defendant,   pleading,  467,  468. 

verdict,  how  to  be  indorsed,  when  defence  vexatious,  721. 
vexatious  defences  in,  720,  721. 
writ  of  summons  in,  form  of,  244. 

ELISORS. 

Rules  relating  to  Sheriffs  apply  to,  1055. 
ENGINEERS.     See— EXPERTS. 

Court  may  obtain  assistance  of,  261. 

ENTERING  CLERK, 
duty  of,  788. 

EQUITABLE  CLAIMS.  See— EQUITABLE  EXECUTION— EQUITABLE 
INTERESTS — EQUITABLE  RIGHTS — EQUITY  OF  REDEMPTION 
—TRIAL. 

EQUITABLE  DEFENCE.    See— EJECTMENT. 
may  be  set  up,  54,  55,  305. 
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EQUITABLE  EXECUTION. 

Creditors?  Relief  Act,  effect  of,  on,  96,  97,  1079. 

equitable  interests  in  land  against,  1078,  1166-1168. 

ft.  fa.,  issue  of,  dispensed  with,  1079. 

how  obtained,  1078,  1079. 

nature  of,  1077. 

property  exigible  under,  96,  97,  1077,   1078. 

receiver  appointed  by  way  of,  93,  94,  96,  98,  1078,  1079. 

revivor  of  action,  when  necessary  before,  580,    L043. 
EQUITABLE  INTERESTS. 

assignee  of,  pendente  lite  not  a  necessary  party.  822. 

in  land,  how  reached  in  execution,  1166-1168. 

order  for  sale  of,  in  execution,  how  to  be  framed,  1168. 
EQUITABLE  ISSUES. 

trial  of  713. 
EQUITABLE  JURISDICTION. 

of  Higb  Court,  15-26,  29,  30,  32-41,  49,  50,  51. 
EQUITABLE  RIGHTS.     See— DEFENDANT— EQUITY— HIGH  COURT 
OP  JUSTICE — LAW  AND  EQUITY — PLAINTIFF — TRIAL.. 

County  Courts,  jurisdiction  of,  to  enforce,  1264,  1266,  1267. 

H.  C.  J.  to  give  effect  to,  49-51,  54,  55,  56,  57,  305. 

incidentally  appearing,  56. 
EQUITY.     See — EQUITY  OF  REDEMPTION— LAW  AND  EQUITY. 

effect  of  Judicature  Act  as  to,  4,  106. 

jurisdiction  of  H.  C.  J.  in,  15-26,  49,  50. 

rules  of,  to  prevail,  26,  106. 

when  applicable,  107. 

trial  of  causes,  when  equitable  relief  sought,  139-141. 
EQUITY   OF   REDEMPTION.      See — MORTGAGE— MORTGAGE  AC- 
TIONS—MORTGAGEE— MORTGAGOR. 

assignee  of,  liability  of,  316. 

right  of,  to  attack  prior  mortgage,  315. 

mortgagee  owner  of,  account  by,  316. 

owner  of,  ejectment  by,  67,  68. 

part  owner  of,  entitled  to  redeem  whole  estate,  922. 
redemption  by,  930,  931. 

parties  interested  in,  added  in  M.  O.,  312-315. 

when  saleable  under  execution,  1025. 
ESSENCE  OF  CONTRACT. 

stipulations  not  of,  to  be  construed  as  formerly  in  equity,  75. 
ESTOPPEL.     See— EXECUTOR— MORTGAGEE. 

EVIDENCE.  See— ABSTRACT  OF  TITLE— ACCOUNT— ADMINISTRATION 
—ADMISSIONS— AFFIDAVITS— COMMISSION  TO  TAKE  EVIDENCE 
—DISCOVERY  —  EXPERTS  —  INFANT  —  MASTER  —  QUIETING 
TITLES — WITNESS. 

admissions,  how  proved  in,  691.     See— ADMISSIONS. 
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EVIDENCE— Continued. 

affidavits,  admissible  as,  on  motions,  671. 
cross-examination  on,   672. 

of  witnesses,  when  admissible  at  trial,  665-667,  671. 
used    on    interlocutory    motions,    not    admissible    at 

trial,  667. 
when  admissible  at  trial,  665,  666,  667,  671. 

cross-examination  on,  672. 
withdrawal     of,     to     avoid     cross-examination,     not 

allowed.  672. 

books  of  account,  as,  859. 
commissions  to  take,  when  authorized,  677-680. 

See — COMMISSION  TO  TAKE  EVIDENCE. 
copies  of  depositions  admissible  as,  662,  663,  675,  683. 
certified,  when  sufficient,  675. 

documents,  when  admissible  as,  662,  663,  675,  683. 
office,  unnecessary,  for  service,  506. 
proceedings,  when  admissible,  675. 
records,  when  admissible  in,  662,  663,  675. 
corroborative,  when  necessary,  855,  1103,  1104. 
criminating  questions,  on  examination  for  discovery,  627. 
cross-examination  on   affidavits,   672. 

depositions,  certified  copies  of,  when  admissible  in,  628,  670. 
taken  when  no  motion  pending,  irregular,  673. 
discovery.      See — DISCOVERY. 
documents  admitted,  must  be  produced  at  trial,  691. 

copies,  certified,  when  admissible  as,  662,  663,  675. 
notice  to  admit,   may  be  given,  691. 

form  of,  691. 

refusal  to  admit,  effect  of,  1275. 
examination  de  bene  ease,  669. 

admissibility  of.  at  trial,  669. 
grounds  for,   669. 

for  discovery,  when  admissible  as,  629,  630. 
of  opposite  party  as  a  witness,  664. 
of  witnesses  abroad,  677-680. 

before  officer,  may  be  ordered,  667,  668. 
for  discovery  not  allowed,  670. 
See — COMMISSION  TO  TAKE  EVIDENCE. 
exhibits.    See — EXHIBITS. 
foreign  judgment,  effect  of  as,  151,  152. 
further,  power  of  Court  to  admit,  667,  675,  676,  711,  712. 
when  admissible  without  leave,  676. 

on   reference  back  to   Master,   869. 
letters  rogatory,  when  ordered,  681. 
libel  action,  in,  671,  712. 
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EVIDENCE— Continued. 

malicious  prosecution,  in  action  for,  663,  712. 
Master's  office,  when  to  be  given  vird  voce  in,  667. 

production  of  documents  may  be  ordered  in,  854, 

855. 

memorial,   registered,  proof  of,  662,  663. 
motions,  upon,  671-677. 

new,  power  of  Court  to  receive,  675,  676,  711,  712. 
notes  of,  in  cases  tried  in  C.  C.,  720. 
notice  to  opposite  party  to  attend1  trial  as  witness,  664. 

produce,    service   of,    how   proved,   671. 
"  not  guilty  by  statute,"  what  admissible  under,  468,  469. 
omission  of,  at  trial,  by  mistake,  etc.,  711,  712.  *" 
original  records,  order  for  eubpaena  to  produce,  662,  663. 

filed  in  Court,  proof  of,  675. 
parties,  may  be  called  to  give,  <ii;i. 

non-attendance  of,  to  give,  effect  of,  664. 
patent,  proof  of,  663. 

probate,  as  evidence  of  testamentary  capacity,  39. 
record,  certified  copy  of,  when  admissible  as,  663. 
Referee,  before,  to  be  given  rini  voce,  667. 
registered  instruments,  when  admissible  as,  691. 
reversal  of  judgment  on  new,  675,  676. 
secondary,  of  wills,  etc.,  when  admissible,  691. 

documents  privileged  from  production,  639. 
shorthand  notes  of,  copies,  how  ordered,  229. 

required  on  motions  for  new  trial,  etc.,  676. 
examination  for  discovery,  628. 

on  commission,  683. 
slander,  in  action  for,  671. 
subpoena,  662,  663. 

Taxing  Officer,  powers  of,  as  to  taking,  224. 
testimony  to  be  given  virA  voce,  665-667. 
trial,  affidavits,  when  admissible  at,  665,  666. 
wills,  proof  of,  663,  61  >1. 

secondary  of,  when  admissible,  691. 
withdrawal  of,  not  allowed,  672. 
witnesses,  at  trial  to  be  examined  rini  voce,  665-667. 

cross-examination  of  parties  called  as,  709. 
Judge  may  call,  667. 
in  Master's  office,  667,  854,  855. 
notice  to  opposite  parties  to  attend  trial  as,  664. 
See — WITNESS. 

EXAMINATION.  See— COMMISSION  TO  TAKE  EVIDENCE— DISCOVERY 
— EVIDENCE — EXAMINATION  DE  BENE  ESSE — EXAMINATION 
OF  JUDGMENT  DEBTORS. 
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EXAMINATION  DE  BENE  E8SE    See— EVIDENCE. 

EXAMINATION    OF    JUDGMENT  DEBTORS.      See— ATTACH- 
MENT OP  DEBTS. 

appointment  for,  service  of.  1062. 
arrested  under  final  process,  1058. 
attaching  debts,  for,  1057-1066. 

see — ATTACHMENT   OP   DEBTS. 
attendance  for,   compelling,  1061,  1062. 
clerks  of  debtor,  when  they  may  be  examined,  1060. 
compelling  attendance  of,   1060,   1061,   1062. 
committal  of  debtor,  for  non-attendance,  1063. 

refusal  to  answer,  1063. 
unsatisfactory   answers,    1063. 
motion   for,   1064,   1065. 

officers    of    corporation,    for    non-attendance    for, 

1066. 

motion    for,    1066. 
order   for,    1066. 

contempt,   committal  for,   1063-1066. 

corporation,  officers  of,  when  examinable,  1059,  1060,  1061. 
costs,  only,  when  allowed  for,  1057,  1058. 
employees  of  debtor,  when  liable  to  be  examined,  1060,  1061. 

compelling  attendance  of,  1061,  1062. 
examination,  before  whom  to  be  taken,  1057-1059. 
execution,  in  aid  of,  1057. 
former  clerks  of  debtor,  when  liable  to  be  examined,  1060. 

compelling  attendance  of,  1061,   1062. 
employees  of  debtors,  when  liable  to  be  examined,  1060, 

1061. 

compelling    attendance    for    1061, 

1062. 

how  it  may  be  conducted,  1059,  1060. 
judgment  for  payment  of  money,  under,  1057. 

into  Court,  under,  1022,  1057. 
costs  only,  under,  1057,  1058. 
local  Judge,  when  he  may  take,  1057. 

not  take,  1059. 
married  woman  liable  to,  1059. 

committal  of,   1065. 

member  of  Parliament,  when  not  liable  to,  1058. 
mode  of  conducting,  1059,  1060,  1062. 
nature  of,  1059. 
officers  of  corporation,  when  liable  to  examination,  1059,  1060. 

Court,  authorized  to  take,  1057,  1058,  1059. 
order  for  payment  of  money,  undter,  1022,  1057,  1058. 

into  Court,  under,  1022,  1057,  1058. 
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EXAMINATION  OF  JUDGMENT  DEBTORS— Continued. 
order  for  payment  of  costs  only,  under,  1022,  1057,  1058. 

when  necessary,  1060,  1061. 
proceedings  for,  1057-1066. 

production  of  documents  on,  by  third  party,  1061,  1062. 
scope  of,  1059. 
second,  how  obtained,  1059. 

third  person  may  be  compelled  to  produce  documents  on,  1061, 

1062,  1066. 

transferee  of  dtebtor,  when  liable  to  examination,  1060,  1061. 
unsatisfactory  answers,  on,  committal  for,  1063. 
when  not  to  be  taken  by  officer  making  order  for,  1059. 
wife  of  debtor,  when  examinable,  1061. 
witness  for,  to  be  paid  on,  1062. 
who  liable  to,  1057,  1058,  1059,  1060. 
whom  to  be  taken  before,  1057,  1058,  1059. 
EXAMINER.     See— DISCOVERY— SPECIAL,    EXAMINER. 
EXECUTION.     See — ATTACHMENT  OF  DEBT — 'ATTACHMENT  OF  PER- 
SON— EQUITABLE  EXECUTION — SEQUESTRATION. 
absconding  debtor,  sale  of  lands  of,  under,  1051. 
advertisement,  defective,  does  not  invalidate  sale  under.  1051. 

of  sale  of  lauds  undter,  1052,  1053. 
arrest,  discharge  from,  when  authorized,  1057. 
assignment  of  dower,  writ  for,  1028. 
assistance,  writ  of,  1026,  1027. 
attachment,  writ  of,  when  it  may  be  issued,  1021,  1029. 

against  Sheriff  for  not  returning  writ,  1056. 
bail,  to  charge,  1187. 

bring  in  body,  order  for,  how  issued,  1053. 
capias  ad  satis  faciendum,  is  a  writ  of,  1021. 

discharge  of  defendant  under,  effect  of, 

801,  1057. 

order  to  return,  1053. 
when  returnable,  1049. 

chattels,  for  specific  delivery  up  of,  1028,  1029. 
costs,  for,  stay  of,  pending  appeal,  1001. 

when  it  may  issue  before  revision,  1286. 
of  seizing  lands,  when  not  recoverable,  1052. 

to  be  indorsed  by  officer  issuing,  1046. 
Court,  to  enforce  payment  into,  1022. 
creditor,  right  of,  to  restrain  waste  by  debtor,  22. 
currency  of,  fl.  fa.,  1047,  1048. 

ca.  sa.,  1049. 
date  of,  1044. 

delivery  of  goods,  to  enforce,  1028. 

discharge  of  execution  debtor  from  custody,  when  authorized, 

1057. 
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EXECUTION— Continued. 
discovery  in  aid'  of,  1057. 
dower,  writ  of  assignment  of,  when  it  may  issue,  1028. 

form  of,  1028. 
equitable,  1077-1079.     See — EQUITABLK  EXECUTION. 

interest  in  land,  sale  of,  when  ordered,  1166-1168. 
expired  writ,  sale  under,  when  void,  1050. 
fieri  facias,  writ  of,  1021,  1023. 

certificate  in  lieu  of,  form  of,  1451. 

currency  of,  1047,  1048. 

forms  of,  1439,  1441,  1442,  1443,  1445. 

indorsement  on,  form  of,  1440. 

renewal  of,  1048,  1049. 

when  it  may  issue,  1021,  1023. 

against  municipalities,  1024. 

Mutual    Ins.     Co., 

1024. 

costs  of,  where  money  made  under  fl.  fa.  goods,  1052. 
goods  and  lands  to  be  included  in  same  writ,  1025. 
land's     of    absconding    debtor,    acceleration    of   sale 

under,  1051. 

property  seizable  under,  1025. 
sales  under,  1049-1053. 
firm,  against,  403-406,  409. 
goods,   sale  of,  under,   1049. 

and  lands  to  be  included  in  fl.  fa.,  1025. 
delivery  of,  to  be  executed,  1028. 
inventory  of,  to  be  delivered,  1049. 
what  interest  in,   saleable   under,   1025. 
"  goods  on  hand  for  want  of  buyers,"  return  of,  1050. 

how  made,  1053. 

growing  crops,  how  bound  by,  1025. 
Hob.  fac.  pass.,  effect  of,  1027. 
inception  of,  what  is,  1050. 
indorsement  required  on,  1044,  1045. 

to  levy,  1045. 

infant,  in  favour  of,  money  made  under,  to  be  paid  into  Court, 

1022,  1023. 

writ,   how  to  be  indorsed,   1022,   1023. 
interest  payable  on,  1045. 
interests  in  goods,  saleable  under,  1025. 
land,  saleable  under,  1025. 

not  saleable  undler,  how  reached,  1166-1168. 

order  for  sale  of,  1168. 

inventory  of  goods  seized,  when,  to  be  delivered,  1049. 
irregularities  in  sale  under,  do  not  render  it  void,  1051,  1053. 
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EXECUTION— Continued. 

issue  of,  before  costs  taxed,  1025. 

leave  for,  when  necessary,  731,  736,  1023,  1042,  1043. 
nunc  pro  tune,  1048. 
right  to,  when  barred,  1043,  1044. 
time  for,  1042. 

judgment  in  default  of  appearance,   may  issue  on,   forthwith, 

724,  725. 

conditional  or  contingent,  how  enforced  by,   1023. 
for  payment  of  money,  enforcing,  1021,  1022. 

into  Court,  enforcing,  1022. 
lands,  notice  of  sale  of,  under,  1052. 

contents  of,  1052. 
costs  of,  1052. 
how  to  be  published,  1052. 
irregularity  in,  effect  of,  1052. 
1053. 

omission    to   publish,    effect    of. 
1052. 

free  grant,  exempt  from,  1051. 

not  to  be  sold  under,  until  return  of  nulla  bona,  1051,  1052. 
possession  of,  writ  for  recovery  of,  1025-1027. 
sale  of,  under,  time  for,  1050. 

in   Manitoulin,    and  Rainy  River 

District,  1051. 
when  invalid,  1050. 

without  return  of  nulla  bona,  valid,  1051. 
writ  against,  when  it  may  issue,  1025. 

may  not  issue,  if  judgment  under  $40,  1023. 
"  lands  on  hand  for  want  of  buyers,"  return  of,  1053. 
leave  to  issue,  when  necessary,  403-405,  731,  736,   1023,  1042, 

1043,  1044 
refused,  1044. 

mesne  profits,  and  costs,  separate  writs  for,  may  issue,  1027. 
municipal  corporation,  ,  how  issued  against,  1024. 
Mutual  Insurance  Companies,  when  it  may  issue  against,  1024. 
neglect  to  return  to  Sheriff  after  renewal,  1048. 
nulla  bona,  return  of,  required,  before  sale  of  lands,  1051,  1052. 

omission  of  return  of,  not  fatal,  1052. 
order,  enforcing,  by,  1021. 

before  service,  512,  1021. 
for,  when  necessary,  1023,  1024. 
non-service  of,  no  ground  for  setting  aside,  1021. 
of  Court  of  another  Province,  how  issued  on,  787. 
payment  into  Court,  for,  how  enforced  by,  1022. 
return  of  writ,  for,  may  issue  on  prcecipe,  1053. 
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EXECUTION— Continued. 

partners,  against,  403-406. 

leave  to  issue,  when  necessary,  ^03,  404,  405. 
surviving,  may  issue,  574. 

payment  of  money  into  Court,  enforcing  order  for,  1022. 
persons,  not  parties,  may  be  issued1  by,  1044. 
prwcipe  for,  to  be  filed,  1044. 

form  of,  1044. 
priority  of,  how  settled,  927,  928. 

over  unregistered  deed,  928. 
possession,  writ  of,  effect  of,  1026,  1027. 

retaking  possession,  after  execution  of,  1027. 
supersedes  writ  of  assistance,  1026,  1027. 
when  it  may  issue,  1025,  1026,  1027. 
poundage,  and  expenses  of,  may  be  levied,  1046. 
amount  recoverable,  1046,  1047. 
Sheriff,  when  entitled  to,  1046,  1047. 
purchaser  under,  priority  of,  928. 
recovery  of  land,  judgment  for,  how  enforced,  1025,  1026. 

and  costs,  how  enforced,  1027. 
renewal  of,  526,  1048,  1049. 

neglect  to  return  after,  effect  of,   1048. 
wunc  pro  tune,  1049. 
proof  of,  1048,  1049. 
withdrawal  for,  effect  of,  1048. 
return  of  writ  of,  order  for,  1053,  1054 

may  issue  on  prwcipe,    1053,  105-4. 
ca.   sa.,   1049. 
demand  of,  1054. 
enforcing,  1054-1057. 
how  to  be  made,  1053,  1054. 
revivor,  when  necessary  before,  580,  1043. 
sale  of  goods  under,  1049. 

notice  of,  required,  1049. 
sale  of  lands  undter,  time  for,  1050,  1051. 

premature,   void,    1051. 

seizure  under,  liability  of  execution  creditor  for,  1225. 
sequestration,  when  it  may  issue,  1021. 
setting  aside,  1021. 
stay  of,  effect  of,  927. 

Judge  may  order,  1024. 

pending  appeal  in  C.  C.,  986,  987. 

on  appeal  to  C.  A.,  1001-1009. 

effect  of,  after  levy,  1006. 
fiat  for,  1006-1009. 
motion  for,  1002. 
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EXECUTION— Continued. 

day  of,  on  appeal  to  C.  A.,  security  to  be  given,  1001-1009. 

when  granted,  1001-1006. 
Privy  Council,  1012,  1013. 

Sheriff's  certificate  as  to,  in  mortgage  action,  910,  911. 
time  for  sale  of  goods,  under,  1049. 

lands,  und'er,  1050,  1051. 

by  Sheriff  of  Manitoulin,  105. 

Rainy  River,  1051. 
within  which  it  may  issue,  1042. 

unregistered  deed,  priority  of,  as  against,  928. 
ven.  ex.,  when  it  may  issue,  1021,  1025,  1053. 
Winding-Up  Act,  order  of  another  Provincial  Court,  under,  787. 
withdrawal  of,  for  renewal,  1048. 
EXECUTOR.    See — ADMINISTRATION — PARTIES — PERSONAL,    RFPRE- 

SENTATIVE. 

action  by,  or  against,  parties  to,  317-346,  353. 

may  be  commenced  before  probate,  353. 
appointment  of,  in  lieu  of  one  removed  by  H.  C.  J.,  39. 
de  son  tort,  administration  order,  when  granted  against,  328,  329. 

1103    1109. 
estoppel  of,  351. 
judgment  against,  effect  of,  325. 

form  of,  778. 

jurisdiction  of  H.  C.  J.  over,  15,  18,  39,  40. 
payment  of  legacy  in  full  by,  effect  of,  351. 
plene  administravit,  defence  of,  778. 
probate,  action  by,  before  obtaining,  353. 

H.  C.  J.  cannot  grant,  326. 
removal  of,  18,  39. 

EXHIBITS. 

deposit  of,  when  judgment  reserved,  717. 

in  High  Court  case  tried  in  C.  C.,  transmission  of,  602. 

list  of,  at  trial,  717 

marking  at  trial,  717. 

form  of,  1367,   1463. 

referred  to  in  affidavits,  production  of,  656. 
schedule  of,  at  trial,  form  of,  1463. 
transmission  of,  to  Toronto,  522. 

in  cases  tried  in  C.  C.  720.. 

EXONERETUR.    See— BAILABLE  PROCEEDINGS. 
EXPERTS. 

appointment  of,  by  Court,  229,  230. 

may  be  made  ex  parte,  230. 
when  not  made  before  trial,  230. 
J.A.— 102 
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assessors,  Court  may  employ  as,  230,  231. 

qualifying  themselves  to  give  evidence,  costs  of,  231. 
cases  in  which  appointed,  230. 
costs  of,  when  employed  by  Master,  229. 
Court  may  obtain  assistance  of,  229. 
employed  by  Court,  not  examinable  as  witnesses,  230. 
evidence  of,  as  witnesses,  231. 

conflicting,  as  to  foreign  law,  231. 

should  be  given  vird  voce,  231. 

not  to  be  taken  under  commission,  231. 

weight  to  be  attached  to,  231. 
law  of  foreign  country,  proof  by,  231. 
Master  cannot  employ,  229. 

merchants,  Court  may  obtain  assistance  of,  229. 
reference  to,  under  Arbitration  Act,  not  231. 

order  for,  should  be  drawn  up,  230. 

relief,  in  case  of  nuisance,  not  stayed,  till  appointment  of,  230. 
report  of,  under  Arbitration  Act,  not  conclusive,  231. 

appeal  from,  231. 
witnesses,  when  they  cannot  call,  230. 

F. 
FALSE  IMPRISONMENT. 

action  for,  jury  not  required  to  answer  questions  in,  146,  147. 
trial  of,  must  be  by  jury,  140. 

except  by  consent,  140. 
FEE  FUND.    See— SUITORS'   FEE  FUND  ACCOUNT. 

FEES.     See — DEPUTY    CLERKS    OP    THE    CROWN — DEPUTY    KEGIS- 

TRARS — LOCAL,  REGISTRARS — TARIFF. 
cash,  when  payable  in,  164-197. 
imposed   by    Statute,    178. 

now  included  in  tariff,  178. 
officers  paid  by,  to  make  returns,  167. 

salary,  not  to  take  for  their  own  use,  164,  177. 
searches,  for  judgments,   184. 

chattel  mortgages,  184. 
writs,    184. 

stamps,  when  payable  in,  164,  177,  178,  197. 
FINAL  ORDER.    See— MORTGAGE  ACTIONS. 
FIERI  FACIAS.     See— EXECUTION. 
FIRM.     See — PARTNERS — PARTNERSHIP. 
debts  due  to,  when  attachable,  406. 
single  person,  carrying  on  business  as,  how  served,  406,  407. 

must  sue  in  his  own  name, 
408. 
writ  of  summons,  how  served  on,  393-400. 
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FOLIO 

means  100  words,  500. 

FORECLOSURE.      See— MORTGAGE  ACTIONS. 

FOREIGN  COURT.     See— FOREIGN  JUDGMENT. 

proceedings  in,    when  restrained,  87. 
FOREIGN  JUDGMENT. 
action  on,  151. 

pleadings  in,  151. 
defence  to  action  on,   151. 

when  obtained  in  Quebec,  152. 
evidence,  effect  of,  as,  151,  152. 
fraud  in  obtaining,   effect  of,   152. 
merger,  does  not  create,  151. 

penalty,  for,  when  it  does  not  create  debt  in  Ontario,  151. 
principle  on  which  enforced  in  Ontario,  151. 
Quebec,  obtained  in,  defence  to,  152. 
proof  of,    152. 

Winding-Up  Act,  under,  how  enforced,  787. 
FOREIGNER. 

notice  in  lieu  of  writ,  when  to  be  served  on,  292,  293. 

sovereign,  jurisdiction  of  H.  C.  J.  over,  87. 

writ  of  summons,  service  of,  on,  when  void,  293. 

regular,  if  effected  in  Ont.  293". 
FORFEITURE.     See— PENALTY. 

bail,  in  criminal  case,  not  relieved  against,  30. 
jurisdiction  of  H.  C.  J.  to  relieve  against,  30,  52. 
lease,  record  of  relief  against,  to  be  indorsed  on,  31. 
terms  may  be  imposed,  on  relieving  against,  52. 
when  relieved  against,  30. 

relief  against,  refused,  52. 
FORMAL    OBJECTIONS. 

proceedings  not  to  be  defeated  by,  497. 
FORMS.     1343. 

advertisement  for  creditors,  1391.  1392. 
affidavit,   1364. 

attaching  creditor's,   1368. 

auctioneer's,  result  of  sale,  1368. 

execution  of  bond,  1461. 

executor's  as  to  claims  of  creditors,  1367. 

garnishee  application,  in  support  of,  1369. 

interpleader  application,  for,  1370. 

justification  of  bail.  1461. 

surety  in  appeal  bo'nd,  1458. 
landlord's,  to  be  let  in  to  defend,  1365. 
production,  on,  1365. 

by  corporation.  1366. 


1620  INDEX. 

FORMS— Continued. 

affidavit    of  service  of  writ,  1364. 
appeal  bond,  1457. 
appearance,   1371. 

limiting  defence  in  ejectment,  1371. 
third  party,  for,  1372. 
to  petition  of  right,  1452. 
appointment  on  reference  as  to  incumbrances,  1391. 

of  receiver,  1397. 

arrest   of    witness,    warrant   for,    1399. 
attaching  order  against  absconding  debtor,  1193. 
attachment   of  debts,    affidavit   for   order,    1369. 
bench   warrant,    1399. 
bond   in-  replevin   action.    1456,    1457. 

assignment  of..  1457. 
notice  of  filing,  1462. 
on  appeal  to  Court  of  Appeal,  1457. 

affidavit     of     justification, 
1458. 

certificate     of     allowance, 
1462. 

notice  of  filing,    1462. 
Privy  Counctt,  1459. 
to  Sheriff  on  arrest,  1459,  1460. 
plaintiff  on  arrest,  1460. 

allowance,  certificate  of,  1462. 
notice  of  filing,  1462. 

certificate  of  allowance  of  bond  on  arrest,  1462. 
taxation,  of,  1462. 
trial,  of  result  of.  1463 

commission  to  examine  witnesses  abroad,  1400-1403. 
instructions  to  commissioners,  1401,   1402. 
oath  of  commissioner,   1402. 
clerk,  1403. 
interpreter,   1403. 
witness,  1403. 
conditions  of  sale.  1396. 
confession  of  action  for  recovery  of  land,  1380. 

defence  arising,  pending  action,  1380. 
creditor.    See  supra — advertisement,  infra — notice, 
counter-claim.   1362. 
declaration  by  Clerk  of  C.  C.,  as  to  moneys  in  Court,  1464. 

Surrogate    Court,    as    to    moneys    in 

Court,  1464. 
defence.  1362. 

and  counter-claim,  1362. 
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discontinuance.   1381. 
exhibits   to   affidavit.    1367. 

mode  of  marking  at  trial,  1463. 
schedule  of,   at  trial,  1463. 
Tiab.  corp.  ad  test.,  1399. 

incumbrances,   appointment  on   reference   as  to,   1391. 
indorsements,  on  writ  of  summons,  1350-1377. 

character  of  parties,  1358-1359. 
damages,  etc.,  claimed,  1355. 
equitable   relief,    claimed,    1359-1361. 
mortgage  actions,  in,  1359-1360. 
special,  1353,  1354. 
office  copy    judgment,  1389. 
order  adding  parties,  1390. 
interpleader,  affidavit  on  motion  for,  1370. 
judgment  for  administration,  1434. 

accounts,  1434,  1435. 
judgments  In  default  of  appearance. 

final,  for  liquidated  demand,  1426. 
recovery  of  land.  1426. 

chattels,  1428. 

after  assessment  of  damages,  1429. 
interlocutory,  for  unliquidated  demand,  1429. 
seisin  of  dower,  for,  1428. 
after  appearance. 

under  Rule  603.  1436. 
after  trial. 

by  Court,  without  jury,   1437. 

Judge,  without  jury,  1437,  1438. 

with  jury,   1438. 
In  default  of  defence. 

for  recovery  of  land,  1427. 

and  damages,  1427. 
chattels,  1428. 

interlocutory,  for  unliquidated  demand,  1429. 
after  assessment  of  damages,  1429. 
on  confession  of  action. 

for  recovery  of  land,  1428. 
on  confession,  or  discontinuance. 

for  defendant,  for  costs,  on  discontinuance,  1431. 
plaintiff,   for  costs,  on  confession  of  defence, 

1430. 
on    acceptance   of    money   paid   into 

Court,  1430. 
on  prseclpe,  in  mortgage  actions. 

for  foreclosure,  with  reference.  1431. 

without  reference,  1432. 
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judgments  on  prteeipe,  sale,  with  reference,  1431. 

without  reference,   1432. 
redemption,  1433. 
upon  motion. 

general  form  of,  1438. 
administration  for,  1434,  1435. 
after  trial  of  issue.  1439. 

in  County  Court,  1438. 
partition,  for.  1435. 
under  Rule  603;  1436. 
pursuant  to  conditional  order,  1429,  1430. 
judgments,  return  of,  by  local  officers,  1464. 
jury  notice.  1386. 
notice,  disputing  amount,   1376. 

in  lieu  of  statement  of  claim,  1377. 

jury.    1386. 

limiting  defence.  1377. 

of   acceptance  of  money   paid   into   Court,    1380. 

admission  of  claim  of  claimant,  to  goods  seized,  1389. 

allowance    of    bond.    1462. 

appeal.    1387. 

appearance,    1376. 

argument  of  appeal,  1387. 

claim  to  goods  seized,  1388. 

confession  of  defence.   1380. 

discontinuance.    1381. 

dispute  of  claim  of  claimant,  1389. 

garnishee  order.  1418. 

filing  bond,  1462. 

hearing  of  petition,  1388. 

motion,  to  Court,  1381. 

in  Chambers,   1381,   1382,   1383. 

for  administration,  1383. 

guardianship,  1383. 
payment  into  Court.   1379. 
petition,   presentation  of,   1388. 
renewal  of  writ  of  execution.  1388. 
setting    down    special    case,    1387. 
trial,  1386. 
to    admit,    1384,    1385. 

creditors,  of  allowance  of  claim,  1392. 

that  cheques  may  be  obtained,  1393. 
to  produce,  1392. 

prove   claim.    1393. 
defendant,  to  conduct  sale.   1390. 
incumbrancers   added   in   M.   O..   1390 


INDEX.  1623 

FORMS— Continued. 

notice  to  inspect,  1384. 

parties  served  with  judgment,  1389. 
produce,  1384. 
third  party,  1378. 

indorsement  thereon.   1379. 
order,   general    form,   1406,   1407. 
stop,  1413. 

for  administrator,  appointment  of,  1414. 
arrest,  1424. 
attachment   of  debts,   1417,    1418. 

notice  of.  1418. 
changing   solicitor.   1405. 

commission  to  examine  witnesses,   1414,   1415. 
continuing    proceedings,    1405. 
delivery   of   solicitor's    bill,    1406. 
discharging  order,  1413. 
dismissal  of  action  for  want  of  prosecution,  1413. 

motion.   1408. 

examination  of  witnesses  before  trial,  1417. 
interpleader     1419-14^3. 
lease,  or  sale,  of  settled  estate,  1455. 
leave  to  defend  under  Rule  603,  unconditionally,  1410. 

on  terms,  1410,  1411. 
amend,  1411. 
names  of  partners,  1411. 
particulars,  1412. 
payment  by  garnishee,  1419. 
production    of    documents.    1404. 
reference  under  s.  28  Arbitration  Act,  1416. 
s.  29  Arbitration  Act,  1416. 
renewal  of  summons,  1408. 
replevin.   1423. 
revivor,   1405. 
security   for  costs,    1404. 
service  out  of  jurisdiction,  1409. 
stopping  payment  of  money  in  Court,  1413. 
settled   estates,   for   lease,   sale,   etc.,    of,    1455. 
substituted   service.   1409. 
taxation   of  solicitor's   bill.    1405,   1406. 
trial  of  action  in  C.  C.,  1416. 
varying  order,   1413. 
of  certiorari,  1425. 
Court,  1407. 
Divisional  Court.  1406. 
Judge,  or  Master  in  Chambers,  1407. 
prohibition,  1425. 
withernam,  1423. 
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petition  of  right,  1451. 

appearance  to,    1452. 

certificate  of  judgment  for  petitioner,  1452. 
notice  to  appear,  1452. 
prayer  to  be  indorsed,  1452. 
pleadings,   1361-1363. 
prcecipe  to  amend  summons,  1370. 
renew  summons,  1371. 
enter  appearance,    1371. 

for    third    party,    1372. 
in    ejectment,    and    limiting    de- 
fence, 1371. 
appeal,  1373. 
cause  for  argument,  1372. 

trial,  1373. 

special  case  for  argument.   1372. 
for  direction  to  Bank,  1375. 
cheque,    1375. 
search,  1376. 

commission  to  examine  witnesses,  1372. 
writ  of   ft.    fa.,    1373. 

hab.  corp.  ad  test.,  1372. 
"hob.  fac.  pass.,  1374. 
delivery  of  chattels,  1374. 
attachment,    1374. 
possession  of  lands,  1374. 
;        sequestration,  1375. 

venditioni  exponas,  1374. 
receiver,  appointment  of,  1396. 
replevin.    See  supra — bond, 
reply,   1362. 

to  defence,  and  counter-claim,  1363. 
report,  in  administration  action,  1393. 

schedule  to.  1395. 
on  sale.  1396. 
return    of   judgments    by    Local    Officers,    1464. 

moneys  in  County,  or  Surrogate  Courts,  1464. 
sale,  notice  to  defendant  to  conduct,  in  mortgage  action,  1390. 
conditions  of.  1396. 
report  on,  1396. 
satisfaction  piece,  1464. 
schedule  of  exhibits  at  trial,  1463. 
settled  estates,  petition  for  lease  or  sale  of,  1453. 

notice  to  be  served  of  application,  1450. 

by  respondent,  of  assent,  or 

dissent,  1454. 
published,  1454. 
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settled  estates,  order,  for  lease,  or  sale  of,  1455. 
special  case.  1363. 
statement  of  claim,  1361. 
statement  of  defence.  1362. 

and  counter-claim,  1362. 
stop  order.  1413. 
subpoenas  ad  test.  1397. 

at  assizes,  1398. 
duces  tecum,   1398. 

at  assizes.  1398. 
tariff  of  fees  of  solicitors.  1464. 

disbursements,  fees  of   Court,  1488. 
Sheriff's  fees,  in  civil  matters,  1500. 
use  of,  prescribed,  1343. 
warrant  for  arrest  of  witness.  1399. 
writ,  assignment  of  dower,  for,  1450. 

attachment  for  contempt,  for,  1447, 
capias  a<l  satis  faciendum,  1447,  1449. 

on  order  for  payment  of  money,  1448. 

and  costs,  1448. 

delivery    of   chattels,    for.    1446. 
fieri  facia*  for  damages  and  costs,  1439. 

costs,  1442. 

certificate  in  lieu  of,  as  to  goods,  1451. 
executors,    against,   1441. 
garnishee,  against,  1443. 
indorsements   on.    1440. 
residue.    1445. 

habeas   corpus   ad    test.,    1399. 
subpoena  ad  test.,   1397,   1398. 

duces  tecum.  1398. 
recovery  of  assessed  value  of  chattels,  for,  1446,  1447. 

possession,   for,   1445. 
sequestration,  1449. 
summons.  1347. 

for  service  out  of  Ontario,  1349. 
notice  of,  for  service  out  of  Ontario,  1350. 
venditioni  exponas,  1443. 

and  fi.  fa.  residue,  1443. 
FORTHWITH. 

meaning  of.  298. 

FRAUD.    See — WILFUL  NEGLECT  AND  DEFAULT. 
"  actual."   16. 

allegations  of,  how  made  in  pleadings,  16. 
charged,  but  not  proved,  16. 
costs,   when    charged   but   not  proved,   16. 
foreign  judgment  obtained  by,  effect  of,  152. 
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judgment,  may  be  set  aside  for,  793. 
impeaching  for,   797-799. 

jurisdiction  of  High  Court  in  cases  of,   15,   16. 

"legal."   16. 

"  moral,"  16. 

under  influence,  38,  39. 
FRAUDULENT    CONVEYANCES. 

antecedent  contract,  when  a  defence  by  grantee,  1162. 

assignment  for  benefit  of  creditors,  not  impeachable  as,   1162, 

1163. 

creditor  for  less  than  $40  cannot  attack,  1159. 

delay,  when  a  bar  to  proceedings  to  set  aside,   1160. 

County  Courts,  jurisdiction  of,  as  to,  1167,  1168,  1264,  1267. 

debtor  and  grantee  may  be  called  on  to  shew  cause,  1165. 

fraudulent  intent,  evidence  of.  1159,  1164. 

lands,  of,  summary  application  to  set  aside,  1157-1168. 

mortgages,  when  impeachable,  as,  1163,  1164. 

mortgagee,  when  a  creditor,  1163. 

order  nisi,  whether  necessary,  1166. 

preferences   by   insolvents,    1160-1162,    1164,    1165. 

"  pressure,"  when  a  defence,  1162,  1164. 

proceeds,  following,  1160. 

preferential  payments  out  of,  1163,  1165. 

purchasers  for  value.  1160 

R.  S.  O.  c.  147,  when  void  under,  1160-1165. 

Statute  of  13  Elizabeth,  c.  5,  when  void  under,  1158-1160. 

summary  application  to  set  aside,  1157-1168. 

Us  pendens  may  be  registered,  1168. 
inquiries  into,  1167,  1168. 

can  be  made  only  as  to  land,  1165. 

tort,   claim  for.   does  not  constitute  claimant  a  creditor,   1163, 

1165: 

to  wife,  as  appointee  of  husband,  1159. 

valid  inter  paries,   1160. 
FURTHER  DIRECTIONS. 

administration  action,  when  dispensed  with,  in,  1116. 

affidavits,  when  they  may  be  read  on,  666. 

appeal  from  judgment   on,   776. 

costs,  evidence  admissible  on  question  of,  776. 

Court,  on,  may  refuse  to  act  on  report,  776. 

original  judgment,  776. 

evidence  which  may  be  used  on,  776. 

hearing  on,   776. 

judgment  on,  appeal  from,  776. 

locus  standi  of  plaintiff  may  be  disputed  on,  854 

reservation  of.  776. 

setting  down  for  hearing  on.  776. 
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G. 

GAOLERS. 

duty  of.  to  Court.  177. 
GAOLS. 

to  be  prisons  of  H.  C.  J.,  177. 

GARNISHEE.      See — ATTACHMENT   OF   DEBTS — FORMS. 
GAZETTE. 

publication  of  Rules  in,  187. 

GENERAL  GAOL  DELIVERY. 
sittings  for,   130,  131,  132. 

may  be  held  without  a  commission,  183.- 
GOODS.     See— EXECUTION. 

GUARDIAN.     See — GUARDIAN  AD  LITEM — INFANT. 
GUARDIAN  AD  LITEM.    See— OFFICIAL  GUARDIAN. 
appointment  of,  how  made,  272,  389,  390. 

for  infant  defendants,  270-272,  391. 

lunatic  defendants.  389,  390. 
on  application  of  defendant,  392,  393. 
irregular  appointment  of,  set  aside,  390. 
lunatics,  when  they  may  defend  by,  387,  388,  389. 
motion  for  appointment  of,  how  made,  272,  389,  390. 
Official  Guardian,  to  be  appointed  for  infants,  272. 

lunatics,    389. 

substitution  of,  for  Official  Guardian,  when  authorized,  273. 
GUARANTEE   COMPANY. 

bond  of,  may  be  accepted  as  security  for  Committee  of  Lunatic, 
or  Receiver,  760. 

H. 

HABEAS   CORPUS. 

appeal  from  order  made  on  return  of,  45. 
Chambers,  Judge  in,  may  grant,  543. 
Divisional  Court,  jurisdiction  of,  as  to,  238. 
form  of  writ,  ad  test,  1399. 

person  committed  for  contempt  not  entitled  to,  623,  1035. 
witness  may  be  ordered  to  be  examined  vird  voce  in  support  of 
motion  for.  105. 

as   to   truth  of  return 

to,  105. 

HEARING.     See — FURTHER  DIRECTIONS— HIGH  COURT  OF  JUSTICE- 
MOTION  FOR  JUDGMENT — TRIAL. 
HEIR.     See — ADMINISTRATION. 
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accident,  jurisdiction  of,  to  relieve  against,  15,  16. 
account,  jurisdiction  of,  in  matters  of,  15,  19. 
action  in,  for  less  than  £10,  not  entertained  by,  12. 

damages,  assessment  of,  in  C.  C.,  133,  134. 
may  be  tried  in  C.  C.,  133,  134. 
to  be  disposed  of  by  single  Judge,  111. 
See — ACTION. 
administrators,  jurisdiction  of,  as  to,  15,  18. 

to  appoint,  39,  40,  195. 
order  appointing,  form  of,  328. 

copy  of,  to  be  delivered  to  Sur- 
rogate   Clerk,    328. 

removing,  copy  to  be  delivered  to  Surro- 
gate  Clerk,    40. 
alimony,  jurisdiction  of,  to  award,  32. 

interim,  may  be  granted,  33,  545,  546. 
judgment  for,  may  be  registered,  33,  34. 
permanent,  when  granted,  33. 

from  what  date.   548. 
order  for,   not  made  in  Chambers,  548. 
See — ALIMONY. 

amendments,  powei  of,  to  allow  at  any  time,  499. 
appeal  from,  115-120,  123-128. 

time  for  bringing,   128. 
See — APPEAL. 

appellate  jurisdiction  of,  40,  120,  121,  122. 
assessors,  may  be  appointed  by,  138. 
assizes,  holding  of,  how  regulated,  130,  131,  183. 
when  to  be  held,  130,  131. 
Judge  holding,  may  sit  in  Chambers,  43. 
awards,  jurisdiction  of,  as  to,  15,  20. 
bail  in  criminal  case,  jurisdiction  as  to,  15,  30. 
breach  of  covenant,  forfeiture  for,  when  relieved,  30,  52. 
business  of,  how  to  be  distributed,  111,  112. 

to  be  taken  by  single  Judge,  111. 
camera,  hearing  in,  may  be  ordered,  82,  112. 
cause  list,  at  weekly  sittings,  541. 
assizes,  705. 

Divisional  Court  sittings,  194,  239. 
Weekly  Court  sittings,  194,  541. 
Chambers,  provision  for  sittings  in,  42,  43,  543,  544. 

jurisdiction  of  Judge  of,  in,  42-44,  543,  544. 
Chancery  Division  of,  4,  5. 

Judges  of.  5. 

vacancy,   fourth  Judge  not  to 
be  appointed,  on.  6. 
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Chancery  Division  of,  President  of,  5. 

transfer  of  Judge  from,  6. 
civil,  jurisdiction  of,  12-41,  49-108. 

See  infra — jurisdiction. 
Common  Pleas  Division  of,  4.  5. 

Judges  of,   5. 
President  of,  5. 

compensation   to   trustees   and    personal    representatives,    juris- 
diction to  allow,  850-852,  1117. 
compromise  of  action,  power  to  enforce,  59. 
consent  order,   or  judgment,  of,   not  appealable  without  leave, 

115,  116. 
what  is.  116. 

conflict  between  law  and  equity,  rule  of  decision  in  case  of,  106, 

107. 

constitutional  questions,  procedure  to  be  observed  as  to,  108. 
contingent  rights,  Court  may  refuse  to  adjudicate  on,  64. 
continuation  of  former  Courts,  is,  41,  184. 

contract,  stipulations  in,  not  of  essence,  effect  to  be  given  to,  75. 
controverted  Dominion  Elections,  jurisdiction  of,  as  to,  184. 
co-partnerships,  jurisdiction  of  H.  C.  J.  as  to,  15,  18,  19. 
costs,  discretion  of,  as  to,  152,  153. 

order  of,  as  to,  when  appealable,  115,  116,  1260,  1261. 

not    appealable,    115-117. 
See — COSTS. 
County  Court  action  may  be  transferred  to,  179. 

when  liable  in,  134,  135. 

Court  of  Appeal,  decisions  of,  to  be  binding  on,  129. 
Court  of  Record,  is,  12. 

Judges  to  have  rights  of,  12. 
criminal  jurisdiction  of,  12-15. 

Crown  cases  reserved,  Divisional  Court  is  Court  for,  14. 
decisions  of,  how  far  binding,  129. 

declaratory  judgment,  or  order,  may  be  pronounced  by,  53. 
discretion  as  to  costs,  when  not  appealable,  115,  116,  1260,  1261. 

orders  made  in  exercise  of,  when  appealable,  115. 
distribution  of  business,  how  regulated  in,  111,  112. 
Division  Court  suit,  may  be  transferred  to,  179. 

see — DIVISIONAL,  COURT. 
Division  of  Supreme  Court,  is  a,  4. 
Divisions  of.  4. 

criminal  jurisdiction  of.  12-15. 
Presidents  of.  5. 
Divisional    Courts  of.      See — DIVISIONAL    COURT. 

jurisdiction  of,  in  criminal  proceedings,  13,  14. 
sittings  of.  113-115. 
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Dominion  elections,  jurisdiction  as  to,  184. 

Dominion  Statute,  validity  of,  jurisdiction  to  pronounce  on,  51. 

Attorney-Generals  to  be  notified,  51,  108. 
dower,  jurisdiction  of,  as  to,  15,  20,  21.      See— DOWER. 
equitable  jurisdiction  of,  15-26,  32-41. 

equitable  rights,  to  be  given  effect  to,  by,  49,  50,  51,  54,  55. 
equity,  rules  of  decision  of,  in,  50. 

jurisdiction  of.   in.   15-30. 

evidence,  further,  power  to  admit  on  appeal,  667,  675,  676,  711, 

712. 

when  admissible  without  leave,  676. 
exchequer  jurisdiction  of.  29,  184. 
executors,  jurisdiction  of,  as  to,  15,  18. 
appointment  of,  by,  39,  40. 
removal  of,  by,  39.  40. 

order  for,  copy  to  be  delivered  to  Sur- 
rogate Clerk.  40. 
existing  jurisdiction,  continued,  42. 
forfeiture,  jurisdiction  of,  to  relieve  against,   30-32,  52. 

of   recognizance    of   bail    in    criminal    case,    not    re- 
lieved against,  30. 

formal  objections,  power  of,  to  amend,  497,  498. 
fraud,  jurisdiction  of,  to  relieve  against,  15,  16. 
general  jurisdiction  of,  41. 

guardians  of  infants,  jurisdiction  over,  40-41,  105. 
hearing  in  camera,  may  be  ordered  by,  82,  112. 
idiots,  jurisdiction  of,  as  to,  15,  22. 

infants,  jurisdiction  of,  as  to,   15,  21,  40,  41,   101-106. 
See— INFANT. 

settlements  by,  may  be  authorized,  36,  37. 
evidence  required  as  to,  37. 
effect  of  sanction  of.  37. 

injunction,  jurisdiction  of,  to  grant,  76,  79-93. 
when  granted,  79-93. 
refused,  79-93. 

irregularity,  power  of,  to  amend,  497.    See— IRREGULARITY. 
Judges  of  Court  of  Appeal,  may  act  as  Judges  of,  7. 
Judges  of,  5,  6.     See — JUDGE. 

death,  or  absence  of,  10. 

disqualification  for  sitting  in  Divisional  Court,  114. 

existing  jurisdiction  of,  vested  in  H.  C.  J.,  42. 

ex  offlcio  Judges  of  Court  of  Appeal,  7. 

may  sit  in  any  Divisional  Court,  114. 

oath  to  be  taken  by,  11. 

precedence  of.  7. 
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Judges  of,  powers  of,  5. 

to  arrange  business  of.   115. 
qualification  of,  5. 
rights  and  powers  of,  42. 
sitting  singly,  duty  of,  111. 

constitutes  a  Court  of,  111. 
in  Court  of  Appeal,   9.  10. 
three  to  sit  in  Divisional  Courts,  114. 
to  arrange  for  proper  transaction  of  business  of,  115. 

holding  Divisional  Courts,  114. 
transfer  of,  to  another  Division,  6. 
judgment,  declaratory,  may  be  pronounced  by,  53. 
delivery  of,  after  resignation,  6. 
final,  may  award,  on  motion  for  new  trial,  768. 
See — JUDGMENT. 
jurisdiction   of,    civil,  12-41,  49-108. 

appellate,  40,  120-122. 
criminal,  12-15. 

equitable,  15-26,  32-41,  54,  55. 
how  to  be  exercised,  43,  44. 
means  territorial  jurisdiction,  13. 
land  out  of  Ontario,  jurisdiction  as  to,  13. 

leases,  forfeiture  of,  for  breach  of  covenant,  relief  against,  30-32. 
lunatics,  jurisdiction  of,  as  to,  15,  22,  40. 
mistake,  jurisdiction  of,  as  to,   1C,  17. 
mandamus,  jurisdiction  of,  to  grant,  13,  70-79. 

when  granted,  76-79. 

marriage,  invalidity  of,  may  be  declared  by,  21,  22. 
marshall  and  Clerk  of  Assize,  to  attend  sittings  of,  198-201. 
merger,  rule  of,  as  to,  66,  67. 
mortgages,  jurisdiction  of,  as  to,  15,  19,  20. 
motion  for  judgments,  powers  of,  on,  748-776. 
multiplicity  of  suits,  jurisdiction  of,  to  prevent,  16,  25,  63. 
non-joinder,  in  case  of,  may  give  judgment  saving  rights,  358. 
officers  of,  power  to  regulate  duties  of,  162. 

appointment  of,  how  made,  160,  161. 
distribution  of  business  among,  161. 
officers  of.     See — OFFICERS  OF  COURT. 
Official  Referee,  jurisdiction  of  Court,  to  refer  to,  806,  809. 

See — OFFICIAL.  REFEREE. 
order,  declaratory,  may  be  pronounced  by,  53. 

See — ORDERS. 

partition,  jurisdiction  of,  in,  32,  40,  41. 
partnerships,  jurisdiction  of,  as  to,  15,  18,  19. 
patents,  cancellation,  and  issue,  of,  may  decree,  16,  25. 

writ  of  summons,  may  be  issued  for,  415. 
for  invention,  jurisdiction  of,  as  to,  25. 


1632  INDEX. 

HIGH  COURT  OF  JUSTICE— Continued. 

penalty,  jurisdiction  of,  to  relieve  against,  52. 

personal  representative,  jurisdiction  of  H.  C.  J.,  over,  15,  18. 

to    appoint,    39,    40. 
President  of,  who  to  be,  6. 
prior  decisions  to  be  followed  by,  129. 
prisons  of,  all  gaols  to  be,  177. 

Provincial  Statute,  validity  of,  jurisdiction  to  pronounce  on,  51. 

Attorney-General  to  be  notified, 

51,  108. 

Queen's  Bench  Division   of,   4.  5. 

receiver,  jurisdiction  to  appoint,  76,  93-99.     See — RECEIVER. 
recount  of  ballots  under  Ont.  Elec.  Act,  cannot  restrain,  87 
Referees,  powers  as  to  proceedings  before,  814. 

references  to,  may  order,  806-809. 
reports  of  Referees,  appeals  to,  from,  814. 

representative  of  deceased  party,  when  it  may  appoint,  322-326. 

discretion    in   appointing,   324. 
Master  in  Chambers  may  ap- 
point,   326. 

may  proceed  without,  322-324. 
powers   of,   326. 
security    not    required    to    be 

given   by,  326. 

when  dispensed  with,  322,  324. 
restrain  proceedings,  power  of,  to,  57. 
retired  Judge,  may  act  as  Judge  of,   7. 
revenue,  jurisdiction  of,  in  matters  of,  30. 
Rules  of  Court,  power  to  make,  157. 
rules  of  decision  of,  in  equity  cases,  26. 
seal  of.   11,   12. 

service  out  of  jurisdiction,  when  authorized,  277,  283-294. 
settled  estates,  jurisdiction  of,  as  to,  40,  41,  1134. 
settlements  by  infants,  jurisdiction  as  to,  36,  37,  1128,  1129. 

effect  of  sanction  of,  37. 
single  Judge,  business  to  be  taken  by,  111. 
duty  of,  as  to,  111. 
constitutes   a  Court,   111. 
sittings  of,  110.     See— SITTINGS. 
for  trials,  130-132,  236. 

adjournment  of,  on  non-arrival  of  Judge, 

132. 

authority   of   Judge   at,    132. 
how  to  be  appointed,  130,  131. 
Judges   may   appoint  as   many   as   neces- 
sary, 131. 
not  less  than  2,  to  be  held  yearly,  131. 
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sittings   of,    for  trial,    separate,    for    civil   and   criminal    cases, 
not  less  than  2,  to  be  held  yearly,  131. 
time  of  commencement,  and  hours  of,  133. 
when  to  be  held,  130,  131. 
where  to  be  held,  130,  131,  132. 
who  to  preside  at,  132. 

marshal  and  Clerk  of  Assize  to  attend,  198,  199. 
vacation,   in,  237. 
See  infra — weekly  sittings, 
special  case,  jurisdiction  as  to,  36,  37. 
parties  to.  37,  38. 

questions  may  be  stated  by,  without  action,  37 
specific  performance,  jurisdiction  of,  as  to,  15,  23,  24,  25. 
statutes,  validity  of,  jurisdiction  to  determine,  51,  108. 
stay  of  proceedings,  jurisdiction  as  to,  59-62. 

See — STAYING  PROCEEDINGS. 
tariffs  of  costs  in,  1293,  1465,  1488,  1500. 
Terms,  how  far  abolished  in.  109. 
testamentary  matters,  jurisdiction  as  to,  40,  41. 
trespass  to  land  out  of  Ontario,  13. 

public  land,  appeals  in  case  of,  40. 
trials,  sittings  for,  130-132,  236.    See  supra— sittings. 

procedure  at,  and  place  of,  139.     See— TRIAL. 
trustees,  jurisdiction  of,  as  to,  40,  41. 
trusts,  jurisdiction  of,  as  to,  15,  17,  18. 
vacations  of,  110,  534. 

sittings  in.  237. 

verdict,  when  it  cannot  disregard,  768,  769. 
vesting  order,  jurisdiction  to  grant,  34,  35. 
effect  of,  34,  35. 
when  refused.  35. 

waste,  staying,  jurisdiction  of,  as  to,  15,  22,  66. 
weekly  sittings  of,  in  Toronto,  232,  233. 

cause  list  for,  233. 
order  of  business  at,  233. 
papers  for,  where  to  be  filed,  233. 
transmission  of,  from 
local  offices,  233. 
in  London  and  Ottawa,  233. 

business  at,  233,  234. 

wills,  jurisdiction  of,  as  to,  38.  39,  40,  41. 
HUSBAND  AND  WIFE.     See— MARRIED  WOMAN. 

actions  by,  or  against,  what  causes  may  be  joined,  412. 
documents  in  joint  custody  of,  production  of,  634. 
J.A.  -103 
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execution,  leave  to  issue,  on  judgment  in  favour  of  wife,  1042. 

against  wife,  1042. 
gifts  to,  effect  of,  337. 

husband,   may  sue  his  wife,   335. 

improvements  by,  on  wife's  land,  843. 
marriage,  invalidity  of,  H.  C.  J.  may  declare,  21,  22. 
wife,  may  sue  her  husband,  335. 

remedy  of,  for  separate  property,  335. 
HOLIDAYS.      See— TIME— VACATION. 


I. 

IDIOTS. 

jurisdiction  of  H.  C.  J.  as  to,  15,  22,  388. 

IMPERIAL  STATUTES. 

Acts  held  to  be  in  force    in  Ontario,  27,  28,  29. 

not  to  be  in  force    in  Ontario,  27,  29. 
attorneys,  (22  Geo.  II.  c.  46)  in  force  in  Ontario,  28. 
brawling  in  church  (1  W.  &  M.  c.  18)  in  force  in  Ontario,  28. 
ecclesiastical  corporations,  as  to,  28. 

equitable  rights,  relating  to,  how  far  in  force  in  Ontario,  26-29. 
how  far  in  force  in  Ontario,  27-29. 

Lord  Lyndhurst's  Act  (5  &  6  W.  4,  c.  54)  not  in  force  in  On- 
tario,   27. 

Lotteries  Act  (12  Geo.  2,  c.  28)  in  force  in  Ontario,  29. 
Marriage  Act  (26  Geo.  2,  c.  33),  whether  in  force  in  Ontario,  29. 
may  be  made  applicable  by  Impl.  Parliament  to  Canada,  27,  28. 
Mortmain  Act  (9  Geo.  2,  c.  36),  in  force  in  Ontario,  29. 
Nullum  Tempus  Act  (9  Geo.  3,  c.  16),  in  force  in  Ontario,  29. 
offices,  buying  and  selling,  (5  &  6  Ed.  6,  c.  16),  in  force  in  On- 
tario, 28. 

property  and  civil  rights,  relating  to,  how  far  in  force,  27. 
repealed,  in  Ontario,  29. 
repeal  of,  in  England,  effect  of,  28. 

Ontario,  effect  of,  28. 

Thellusson  Act  (39  &  40  Geo.  3,  c.  9),  is  in  force  in  Ontario,  27. 
Statute  of  Frauds  (29  Car.  2,  c.  3),  in  force  in  Ontario,  28. 

Limitations  (21  Jac.  1,  c.  16),  in  force  in  Ontario,  28. 
14  Geo.  3,  c.  78,  in  force  in  Ontario,  29. 
26  Geo.  3,  c.  86,  s.  2,  in  force  in  Ontario,  20. 
11  Geo.  4,  &  1  W.  4,  c.  60,  in  force  in  Ontario,  28. 
Trustee  Relief  Acts  (10  &  11  Viet.  c.  96;   13  &  14  Viet.  c.  60  ; 

15  &  16  Viet.  c.  55)  in  force  in  Ontario,  27. 
wills,  statutes  relating  to,  repealed  in  Ontario,  29. 
IMPERTINENCE.      See— SCANDAL. 
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after  action,  not  allowed,  846. 

exception,  846. 

agents  when  allowed  for,  843. 
allotment  of,  on  partition,  1122. 
clearing  land,  cost  of,  allowed  as,  846. 
committee  of  lunatic,  when  allowed  for,  844. 
covenant  in  rectorial  lease  to  pay  for,  effect  of    846 
husband  not  allowed  for,  843. 


t  Under'  DOt  entitled  to>  «3- 

of  trtle,  made  under,  when  allowed*    843    844 

mortgagee,  when  allowed  for,  843,  844,  845  *846    919  ' 

mortgagor,  when  allowed  for,  843. 

occupation  rent  chargeable,  on  allowance  of   845 

permanent,  what  are,  845,  846. 

personal  representative,  when  allowed  for,  844. 

persons  in  possession  under  void  deed,  right  of,  to,  842,  843. 

immoral  agreement  not  entitled  to, 

843 

purchaser  when  allowed  for,  843,  844,  845. 
receiver,  when  allowed   for,  844. 
rectorial  lease,  covenant  in,  to  pay  for,  effect  of  846 
solicitor,   when  allowed  for,  843. 
tenants  in  common,  when  allowed  for,  844,  1122. 

at  will,  not  allowed!  for,  844. 

for  life,  when  allowed  for  844. 
trustees,   when   allowed   for,  844. 

vendee  under  voidable  deed,  when  entitled  to,  843,  845 
wrongdoers,  when  not  allowed  for,  843. 

INCUMBRANCE.     SCC-MORTGAGE-MORTGAGE  ACTIONS-  -SALES  BY 
THE  COURT. 

INCUMBRANCERS.     See-MoRTGAGE  ACTIONS. 
disclaiming,  not  entitled  to   costs,  914. 
disputes  between,  how  determined1,  929. 
foreclosure  of,  when  opened,  564-566,  930. 
priorities  of,  how  settled,  927-929. 
redemption  by,  930. 
sale,  right  of,  to,  559-561. 

subsequent,  may  be  added  as  parties  in  M.  O.,  909,  910. 
redeeming  out  of  order,  effect  of,  930. 

may  foreclose   subsequent   parties,   930. 
INDEMNITY.     See—  THIRD  PARTY. 

claim  of  defendant  for,  how  enforced,  370-373. 

no    answer    to    motion    under    R.    603 

for  judgment,  757. 

costs,  as  between  solicitor  and  client  not  taxable  in  action  for, 

1466. 
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INDORSEMENT.     See— FORMS— WRIT  OP  SUMMONS. 

address  of  plaintiff,  or  solicitor,  on  writs,  249,  250,  1044,  1045. 

documents,    by    which    pro- 
ceedings commenced,  250. 
not    necessary    on    subsequent 

proceedings,  251, 
amendment  of,  258,  291. 
forms   of.      See — FORMS. 
of  writ  of  execution,  1044,  1045,  1046. 

summons.     See — WRIT  OF  SUMMONS. 
date  of  service  of,  269. 
record,  at  trial,  718,  720,  721. 

INFANT.     See — ADMINISTRATION — GUARDIAN    AD    LITEM — OFFICIAL 
GUARDIAN. 

access  to,  Court  may  make  order  as  to,  103. 

mother  may  apply  for,  103. 
action  by,  how  brought,  329. 

administration,  when  to  be  notified  of  application  for,  111. 
ad'ultery  of  mother  of,  debars  her  right  to  order  for  access  to, 

or  custody  of,  103. 

Common  Law,  rule  of,  as  to  custody  of,  101. 
compromise,   cannot  be  forced  on,  331. 

not  binding  on,  unless  sanctioned  by  Court,  793. 
consent  of,  to  sale  of  land,  when  necessary,  1131. 

order,  does  not  bind,  unless  sanctioned  by  Court,  793. 
conveyance  by,  of  lands,  evidence  required  on  settlement  of,  1132. 

execution  of,  36. 

costs  of  application  for  custody  of,   103. 
custody  of,  jurisdiction  of  Court  as  to,  101,  102,  103. 
Local  Master,  no  jurisdiction  over,  155. 
Master  in  Chambers  has  no  jurisdiction  over,   155. 
day  to  show  cause,  when  to  be  reserved  in  judgment,  740. 
death  of  father,  mother  to  be  guardian  of,  105. 
debts  of  ancestor,  inquiry  as  to  when  sale  ordered,  1128. 
defendant,  defends  by  guardian,  329,  331. 
Devolution  of  Estates  Act,  proceedings  for  sale  under,  1133. 
discretion  of  Court,  on  application  for  custody  of,  104. 
dismissal  of  action  of,  for  want  of  next  friend,  329. 
dispensing  with  payment"  of  money  of,  into  Court,  539. 
disposition   of  land  of,  contrary  to  will,  not  authorized,  1125. 
dower  in  land    of,  bar  of,  1126. 
education  of,  jurisdiction  of  Court  as  to,  21,  101. 
Equity,  rule  of,  as  to  custody  of,  101. 
estate  of,  sale  may  be  ordered  of,  21,  1124-1126. 

See  infra— settled  estates. 

evidence  on  application  to  sell  lands  of,  1126,  1131,  1132. 
examination  of,  when  required  on  application  for  sale,  1131. 
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examination  of,  how  taken  on  application  for  sale,  1131. 
may  be  dispensed  with,  1131. 
to  be  annexed  to  petition,  1131. 
witness,  on  application  to  sell  lands  of,  1132. 
father,  right  of,  to  control  over,   101,  102  103. 

how   forfeited,    102. 

statutory  limitation  of,  103. 
duty  of,  to  maintain,   1127. 

guardian,  of  person,  and  estate  of,  21,  1124,  1126,  1129. 
accounts  of,  1129. 
appointed  by  father,  105. 
appointment  of,  by  Court,  105,  1129, 

procedure    for,    947,    1124,    1126, 

1129. 
insurance  money  to  receive,  1129. 

jurisdiction  of  H.  C.  J.  over,  21,  105. 
lease  by,  how  made,  1130. 
mother,  when  she  may  appoint,  105. 
opposed  application  to  appoint,  Master  in  Cham- 
bers cannot  hear,  202. 

removal  by,  of  ward  from  jurisdiction,  1130. 
security  required  from,  1129. 
Surrogate  Court  may  appoint,   1129. 
testamentary,  jurisdiction  of  H.  C.  J.  over,  21. 
guardian  ad  Utem  for,  how  appointed,  270,  271,  272,  391,  392. 
in  M.  O.,  how  appointed,  391,  392. 
omission  to  appoint,  effect  of,   271,  331. 
habeas   corpus   for  custody  of,   102,   103. 

evidence  on  application  for,  105. 
illegitimate,   custody  of,   104. 

inquiry  whether  action  for  benefit  of,  may  be  ordered,  330. 
insurance,  appointment  of  guardian  to  receive,  1129. 

Official  Guardian,  duty  as  to,  219. 
judgments,  service  of,  on,  how  to  be  made,  391,  392. 

day  to  show  cause,  when  to  be  reserved'  in,  740. 
for,  how  enforced,  1022,  1023. 
land  of,  application  for  sale  or  mortgage  of,  1124. 
lease  of  land  of,  application  for,  how  made,  1124. 

by  guardian,  1125. 
maintenance  of,  jurisdiction  of  H.  C.  J.  as  to,  21,  103. 

Court  may  make  order  for,  103,  1126,  1127. 
carpus  of  fund,  when  not  applied  for,  1128. 
duty  of  father  in  regard  to,  1127. 
marriage  of  female  ward  of  Court,  1127. 

settlement  on,  1127,  1128,  1129. 

married,  settlement  by,  may  be  authorized  by  H.  C.  J.,  37,  1128. 
effect  of  sanction  of  Court  to,  37,  1128. 
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moneys  of,  payable  under  order,  or  judgment,  to  be  paid  into 

Court,   1022,   1023. 

payment  into  Court,  not  to  be  dispensed  with,  with- 
out notice  to  Official  Guardian,  539. 
mortgage  of   land  of,  application  for,  how  mad'e,  1124. 

Official  Guardian  to  see  to  payment  of,  219. 
mother,  guilty  of  adultery,  when  disentitled  to  order  for  access 

to,  or  custody  of,  103. 
application  by,   for  custody  of,   103. 

costs  of,  103. 

may  apply  in  her  own  name  re  custody  of,  103. 
not  bound  to   maintain,   1128. 
right  of,  to  control  over,  103. 
next  friend  of,  consent'  of,  to  act  necessary,  330. 

must    be    filed,    331. 

authority  of,  ceases  on  infant  attaining  21,  330. 
costs,  liability  of,   for,   330. 

indemnity  of,  against,  330. 
death  of,  330. 

dismissal  of  action  for  want  of,  329. 
inquiry  may  be  ordered  whether  action  brought 

by,  is  for  benefit  of  infant,  330. 
removal  of,  330,  331. 
setting    aside    proceeding    brought    by,    when 

refused,  329. 
should    not    take    proceedings    after    infancy 

ceases,    330. 

staying  proceedings  by,  329. 
who  may  be,  329. 

Official  Guardian,  when  to  be  served  for.     See — OFFICIAL  GUAR- 
DIAN AD   LITEM. 

order  for  sale  of  estate  of,  to  be  entered,  788. 
personal  representative,  not  liable  to  account  as,  351. 
person  of,  jurisdiction  of  H.  C.  J.  as  to,  21. 
petition  for  sale  of  estate  of,  1124-1126. 

evidence  in  support  of,  1131, 1132. 
plaintiff,  sues  by  next  friend,  329. 
proceeds  of  land  of,  continue  realty,  1125. 
production  of,  when  required  on  application  for  sale,  1130. 
receiver,  when  appointed  to  estate  of,  938. 
religion  of,  father's  right  to  decide,  105,   106. 
religious  education  of,  105,  106. 
removal  of,  from  jurisdiction,  by  guardian,  1130. 
sale  of  estate  of,  order  for,  to  be  entered1,  788. 
land  of,  application  for  how  made,  1124. 

Official  Guardian  to  be  notified,  1124. 
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sale  of,  land  of,  consent  to,  when  necessary,  1131. 

contrary    to   disposition    by   deed,    or   will,    not 

authorized,  1125. 

conveyance  on,  execution  of,   1125. 
evidence   in    support   of,    how    to   be   adduced, 

1126,  1131,  1132. 

examination  of,  to  be  annexed  to  petition,  1131. 
infant  to  be  produced,  1130. 
examined,  1131. 
Master  in  Chambers  may  order,  1126. 

not  if  opposed,  202. 

not  ordered  in  administration  action,  1128. 
petition  for,  how  entitled,  1124. 

presented,    1124. 

examination   of   infant    to   be   an- 
nexed to,  1131. 
what  to  state,  1126. 

proceeds  not  to  be  paid  to  guardian,  1128. 
payment  out  of,   1127. 
retain  quality  of  estate  sold,  1125. 
to  be  paid1  into  Court,  1128. 
vesting  order  may  be  granted,  on,  36. 
when  it  may  be  ordered,  1124,  1125,  1126,  1127. 

refused,  1128. 

witnesses  to  be  examined  vird  voce,  1132. 
service  of  writ  on,  how  affected,  270,  271,  272. 

personal,   when  necessary,  271,  272. 
proceedings  on,  in  M.  O.,  391,  392. 
settled  estates  of,  40,  41,  1134. 

application  respecting,  how  made,  1133-1140. 
jurisdiction  of  H.  C.  J.  as  to,  40,  41,  1134. 
lease  of,  may  be  ordered,  40,  41. 
Master  in  Chambers   cannot  order  lease,   or 

sale  of,  201,  202. 
sale  of,   may  be  ordered,  40,  41. 

proceedings  for,  how  served,  26. 
settlements  by,  36,  37,  1128,  1129. 

effect  of  sanction  of  Court  to,  37. 
Master  in  Chambers  cannot  sanction,  201,  202. 
post-nuptial,  37,  1127. 
ratification  of,  37. 

special  case,  when  interested,  36,  37. 
how  served  on,  37. 

Master  in  Chambers  cannot  entertain,  202. 
party  to,  37,  553. 
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taxes,   on  land   held  In   mortgage  by   Accountant  for,   Official 

Guardian,  to  see  to  payment  of,  219. 

testamentary  guardian  of,  jurisdiction  of  H.  C.  J.  over,  21. 
torts,   service  of  writ,  in  actions  for,  272. 
trustee,  form  of  judgment  against,  351. 
visiting  order,  of  land1  of,  sold  by  Court,  36. 
ward  of  Court,  how  made,  21. 

female,    marrying    without    consent,    settlement    may    be 

ordered,  1127. 

jurisdiction  of  Court  over,  1127. 
male,  marrying   without  consent,   cannot  be  compelled  to 

settle  his  estate,  1127. 

witnesses,  may  be  ordered  to  attend  for  examination  on  appli- 
cations respecting  custody  of,   105. 
in  support  of  application  for  sale,   to  be  examined 

vird  voce,  1132. 

writ  of  summons,   service  of,  how  effected'  on,  270-272. 
INFORMATION. 

action,  in  nature  of,  to  be  commenced  by  writ,  241. 
Attorney-General,  fiat  of,  for,  when  necessary,  241. 
relator,  when  necessary,  241. 

consent  of,  must  be  filed,  331. 

INJUNCTION.    See — RECEIVER — STATING  PROCEEDINGS. 
action  for,  when  it  lies  against  absent  defendant,  288. 
alienation  of  land  by  defendant,  not  restrained  by,  80. 

legal    estate,    by    equitable    mortgagor    restrained. 

by,  87. 

ancillary,  to  other  relief,  80. 
appeal,  pending,  82,  85. 

from,  86. 

arbitration  proceedings  restrained  by,  90. 
arbitrator,  restrained  by,  90. 
assets,  against,  removal  of,  350. 
bill  of  exchange,  negotiation  of,  restrained  by,  87. 
breach  of,  imprisonment  for,  92,  93. 
canvassing  customers,  restrained  by,  89. 
camera,  motion  for,  may  be  heard  in,  82. 
company,  when  not  restrained  from  act  ultra  vires,  80,  81. 
contract,  to  enforce,  88,  89. 
copyright,   infringement,  restrained  by,  90. 
costs  of,  86. 
contempt  of,  92,  93. 

appeal  by  party  in,  86. 
threatened,  restrained  by,  89. 

covenant,  breach  of,  when  restrained  by,  83,  89. 
clubs  against,  to  prevent  ejection  of  member,  88. 
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damages,  how  far  they  may  be  awarded  in  lieu  of,  82,  99-101. 
plaintiff,  when  not  bound  to  accept,  100. 
undertaking  as  to,  on  obtaining,  90,  91. 

enforcing,  92. 
defendant  may  apply  for,  84. 

out  of  jurisdiction,  when  it  may,  granted  against,  288. 
delay,  when  a  bar  to  granting,  82. 

delivery  up  of  property  pendente  lite,  when  ordered,  632,  1217. 
detention  of  property  pendente  lite,    when  ordered,  1216-1218. 
discretion  of  Court,  as  to  granting,  80. 
disobeying,  92,  93. 

distress  by  landlord,  restrained  by,  89. 
Drainage  Act,  restraining  proceedings  under,  81. 
duration  of,  85. 
enforcing,  92,  93. 

evidence  on  ex  parte  motion  for,  85. 
ex  parte,  may  be  granted,  85. 
foreign  Court,  proceeding  in  when  restrained  by,  87. 

sovereign,  not  restrained  by,  from  removing  property,  87. 
foreigner,   when  granted  against,  288. 
imprisonment  for   breach  of,  93. 
infringement  of  patent,  restrained  by,  90. 

inspection  in  aid,   when  ordered,   1217. 
injury  threatened,  restrained  by,  89,  90. 
interlocutory,  76,  83. 

duration   of,   85. 

evidence  on  motion  for,  83.  85. 

ex  parte,   when  granted,   85. 

local  Judge  may  grant,  83,  206,  207. 

not  continued  by  prcecipe  judgment,   743. 

when  granted,  76,  83. 

motion  may  be  made  for,  84. 
jurisdiction  of  H.  C.  J.  to  grant,  76,  79-93,  1215. 

more  extensive  than  in  Chancery.  "9,  80 
"  just  or  convenient,"  may  be  granted,  when,  79,  SO. 

meaning  of,  80,  81. 

libels,  publication  of,  restrained  by,  88. 
local  Judge  may  grant,  83,  206,  207. 
lunatic  partner,  against,  86. 
mandatory.     See — MANDAMUS. 

when  granted,  82,  83. 

misappropriation  of  funds  by  public  body  restrained  by,  88. 
mortgagor,   against,   87. 
motion  for,  must  be  to  the  Court,  1215. 
name,  illegal  use  of,  restrained  by,  90. 
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notice  of,  may  be  given  by  telegraph,  92. 

action,  not  necessary  when  claimed,  81. 

notice  of  motion  for,  may  be  served,  with  writ  of  summons,  539. 
nuisance,  to  restrain,  86,  87,  89. 
order  of,  effect  of,  1215. 

penalty,  may  be  granted)  though  statute  imposes,  82. 
plaintiff,   against,  when  granted,   86. 
photographs,  publication  of,  restrained  by,  88. 
preservation  of  property,  pendente  lite  by,  87,  88,  350,  1215. 
principles  on  which  granted,  80,  81,  82. 

refused,  80,  81. 
proceedings  in  foreign  Court,    when  restrained  by,  87. 

High  Court  may  be  restrained  without,  57. 
before  justices,   when  restrained   by,   81. 
prohibition  proper  remedy,  refused  if,  81. 
property,  preservation  of,  87,  88,  350,  1215. 

pending  appeal,  82-85. 
railway  company,  against,  81. 
receiver,  appointment  of,  operates  as,  937. 

jurisdiction  of  H.  C.  J.  to  grant,  76,  93-99. 
recount  of  ballots,  cannot  be  restrained  by,  87. 
removal  of  assets,  may  be  restrained  by,  350. 
separate  estate,  alienation  of,  when  not  restrained'  by,  81. 
sequestration  may  be  granted  for  breach  of,  93. 
solicitor,  liability   for  falsely  stating  injunction  granted,  92. 
successors  in  title,  when  not  bound  by,  1043. 
suspending,  pleading  appeal,  1003,  1004. 
trade  mark,  infringement  of,  restrained  by,  90. 
threatened  injury,  when  restrained  by,  89. 
trespass,  to  restrain,   86,   89. 

inspection  in  aid,  may  be  ordered,  1217. 
undertaking  as  to  damages,  when  required  in,  90,  91. 

effect   of,   91. 
enforcing,  92. 
history  of,  91. 
waste,  to  restrain,  22,  23. 
when  granted,  80. 

refused,  80.  81. 
writ  of,  abolished,  1215. 

INQUIRY.     See— MASTER. 

preliminary  to  other  relief,   may  be  ordered,  804,  805. 

INSANE  PERSONS.     See— LUNATICS. 
INSPECTION.     See— DISCOVERY— MASTER. 

documents  of,  costs  of,  when  disallowed,  1278. 

order  for,  when  it  may  be  obtained,  656,  657. 
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documents  of,  order  for,  when  it  may  be  refused,  657,  658. 
disobedience  of,  6oS. 

property,  of,  pendents  lite  when  ordered,  722,  1216. 

may  be  sent  out  of  jurisdiction  for,  1218. 
INSPECTOR  OF  LEGAL  OFFICES. 

appointment  of,  173. 

books  to  be  produced  to,  174. 

duties  of,  173. 

inquiries,  how  to  be  made  by,  174. 

offices  to  be  inspected  by,  173. 

stamps,  may  order  to  be  affixed,  174. 

witnesses  may  be  examined  by,  174. 
INSPECTOR  OF  TITLES.      See— QUIETING  TITLES. 
INSURANCE.    See— INFANT— MORTGAGEE. 

by  mortgagee,  924,  925. 
mortgagor,  925. 

implied  power  to  effect,  924. 

INTEREST.     See — ACCOUNTANT— SALES  BY  THE  COURT. 

action,  commencement  of,  against  trustee,  does  not  stop,  832. 
administrators,   liability  for,  830-832. 
advances  by  executor,  or  trustee,   on,   832. 

partners,  833. 

-after  judgment,  at  what  rate  payable,  149,  150. 
agent,  liability  for,  832. 
allowance  of,  147. 

annuities,  when  not  payable  on,  832. 
arrears  of,  recoverable,  835,  836. 
charge  on  land,  when  it  bears,  150. 
charged  on  land,  arrears  recoverable,  835. 
compound,  may  be  allowed  by  Master,  828-830. 
contract  to  pay  until  principal  paid,  920,  921. 

whether    enforceable,    920. 
costs,  interlocutory  order  for,  bears,  150. 
when  recoverable  on,  1045,   1315. 

not  recoverable  on,  1045,   1046,  1315. 
covenant,  payable  under,  arrears  recoverable,  835. 
damages,  when  allowed  by  way  of,   150. 
debts,  on,  147,  148,  149,  858,  873,  874. 
demand  of,  when  necessary,  148,   149. 
discretion  of  Court,  or  jury  as  to,  149. 
equity,  practice  in,  as  to  allowing,  149. 
excessive,  claimed,  disallowance  of,  734. 
execution,    what  payable   under,    1045. 
executors,  liability  for,  830-832. 
exorbitant,  920. 
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increased,  stipulation  for,  920. 

interlocutory  order  for  costs,  bears,  150. 

judgments  on,  150. 

jury  may  allow,  147. 

law,  practice  at,  as  to  allowing,  148. 

legacies,   when   payable  on,   832,   873,   874. 

Master  to  compute  on  debts,  and  legacies,  873,  874. 

may  allow  on  debts  proved  in  his  office,  147. 
money  paid  by  mistake,  does  not  bear,  149. 
mortgage,  what  recoverable  under,  919-921. 

when  exorbitant,  920. 
mortgagee,  when  liable  for,  833,  834. 
on  debts,  in  administration  action,  how  computed,  873,   874. 

legacies,  in  administration  action,  how  computed,  873,  874. 
partnership  accounts,  when  chargeable  in,  833. 
payable,  in  what  cases,  147-150. 

after  demand,  148. 

on  debts  certain,  148. 

personal  representatives,   liability   for,   830-832. 
policies  of  insurance,  when  payable  on,  832. 
post  diem,  rate  of,  920,  921. 
prior  incumbrance  redeemed,  on,  920. 
purchase  money,  on.     See — SALES  BY  THE  COURT. 
rate  of,  after  judgment,  149. 

after  day  fixed  for  payment  of  principal,  920,  921. 

chargeable  against  personal  representatives,  830-832. 
referee  taking  account,  may  allow,  148. 
rests,  may  be  allowed  by  Master,  828-830. 
solicitor's  bill,  when  it  bears,  149. 

Statute  of  Limitations,  when   a  bar  to  recovery  of,  835,  836, 

921,  922. 

subsequent,  how  allowed,  933. 
tender,  effect  of,  on,  921. 
trustees,  liability  for,  830-832. 
verdict,  on,  150. 

when  to  be  allowed,  147,  148,  832,  833. 
written  instrument,  debt  payable  under  when  it  bears,  148,  149. 

INTERIM  PRESERVATION  OF  PROPERTY.     See— INJUNCI-ION. 
order  for,  may  be  granted,  87,  88,  350,  1215. 
application  for,  when  made,  1215. 

how  made,  1215. 

sale  may  be  ordered  of  perishable  property,  1218. 
INTERLOCUTORY  INJUNCTION.    See— INJUNCTION— MANDAMUS. 
INTERLOCUTORY  JUDGMENT.      See— JUDGMENT. 
INTERLOCUTORY  ORDER.      See— ORDER. 
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action,  stay  of,  as  against  applicant  for,  1225. 

application  by  defendant  in,  time  for,  1232. 
affidavit  for  order  of,  how  entitled,  1222. 

form  of,  1231,  1370. 

appeal,  when  it  lies  from  judgment  in,  116,  1230,  1233. 
when  matter  tried  summarily  by  consent,   116. 
application  for,   evidence  required  on,   1231. 

time  for  making,  in  an  action,  1232. 
auctioneer,   by,    1222. 
bailees,  by,  1220,  1221,  1223. 

lien  of,  may  be  provided  for,  1237. 
barring  claims,  1225,  1232. 

execution  creditor,  1224. 
carriers,  by,  1220,  1221. 

lien  of,   may  be  provided  for,  1237. 

chose  in  action,  between  claimants  of,  at  instance  of  debtor,  73.  74. 
claimants,  not  appearing,  effect  of,  1232. 
barring  claims  of,  1225,  1232. 
may  be  required  to  appear,   1232. 
out  of  possession,  to  deliver  written  claim.  1235. 
several  conflicting,  1227. 

Sheriff  to  notify  execution  creditor  of,  1224,  1235. 
titles  of,  need  not  have  common  origin,  1231. 
legal  or  equitable,  sufficient,  1222. 
costs  of  proceedings  in,  1222,  1229,  1230. 
how  disposed  of,   1237. 

in  C.  C.  cases,  1240. 
jurisdiction   as  to,  1237. 
Sheriff,  first  charge,  1236. 
taxation  of,  1237. 
payment  of,   1229,   1230. 
when    case    compromised,    1237. 
County  Courts,  in,  1238. 

appeal   to   Divisional   Court   of  H.    C.    J., 

when  allowed,  981. 
issue,  how  tried,  1239,  1240. 
Creditors?  Relief  Act,  effect  of,  as  to,  1227. 
Crown,  cannot  be  compelled  to  interplead,  1222. 
debtor,  by,  having  notice  of  alleged  assignment  of  debt,  1222. 
defendant,   when  he  may  get  relief  by,  1232. 
District  Court,  in,  1230. 
execution  creditor,  refusing  to  contest,  may  be  barred,  1234. 

accepting  issue,  liability  of,  for  seizure,  3225. 
admitting  title  of  claimant,  1235,   1236. 
estoppel  of,  on  taking  money  out  of  Court, 

1226. 
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execution  creditor,  notice  of  claims,  Sheriff  to  give,  1224,  1225. 
executions,  several  may  be  embraced  in  one  proceeding  of,  1230. 

from  several  C.  C.,  application,  how  made,  1236. 
foreign  claimant,  may  be  required  to  interplead,  1222. 
forum,  to  grant  on  application  of  Sheriff,  1225. 
issue  may  be  ordered,  1232. 
filing,  1227. 
frame  of,  1226,  1227. 
plaintiff  in,  who  to  be,  1226. 
trial  of,  1227,  1228,  1234. 

Judge  trying  issue,  may  finally  dispose  of  matter,   1234. 
jurisdiction  of  Court  as  to,  1232-1237. 
jury  notice,  service  of,  in,  1227. 
jus  tertii,  when  it  may  be  set  up  by  claimant,  1228. 
law,  question  of,  may  be  summarily  decided,  1233. 
Hen   of  applicant,   no  bar  to   relief  by,  1231. 

may  be  provided  for,  1237,  1238. 
motion  for,  1232. 
order  of,   1232. 

appeal  from,  when  made  on  summary  application,  110, 

1230,    1233. 
how  entitled,  1236. 

order  for  sale  of  goods  seized,  1233. 
particulars,  delivery  of,  may  be  ordered,  1227. 
payment  into  Court,  to  abide  result  of,  1226. 

seizure  under  another  writ,  after,  1226. 
possession  money,  Sheriff,  when  entitled  to,   1237. 

payment    of,    how    ordered,    1237. 
practice  in,  1222. 
proceeding,  is  an  "  action,"  2. 
production  of  documents,  may  be  ordered  in. 
questions  of  law,  how  disposed  of,  on  application  for,  1233. 
receiver  may  be  appointed  pending,  1229. 
relief  by  way  of,  when  it  may  be  granted,  1220-1230. 

in  C.  C.,  1230,  123S. 
sale,  order  for,  when  granted,  1233. 

title  of  purchaser  under,  1234. 
security  for  costs  may  be  ordered,  1230,  1231. 
Sheriff,   by,  1221,  1223-1229. 

applying  when  several  executions,  1236. 

from  different  C.  C., 
1236. 

costs  of,  how  paid,  1229. 
Creditors'  Relief  Act,  how  affected  by,  1227. 
expenses  of,  how  paid,  1228,  1229. 
inquiries  to  be  made  by,  before  application  for,  1224. 
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Sheriff  may  tax  his  costs  when  issue  ordered,  1237. 

when  entitled  to  possession  money,  1237. 
solicitor,  when  his  retainer  does  not  extend  to,  1222. 
stakeholders,  by,   1220,  1221,  1222. 

summary  disposition  of  claims,  on  application  for,  1233. 
third  party,  title  of,  when  it  may  be  set  up  bv  defendant,  1228. 
trial  of  issue  in,  1227,  1228. 

INTERPRETATION    OF    WORDS.      See— WORDS,    INTERPRETA- 
TION  OF. 
in  Act,  2,  3. 

Rules  of  Court,  2,  3,  186,  187,  524,  525. 

INTERROGATORIES.     See— COMMISSION  TO  EXAMINE  WITNESSES. 
IRREGULARITY.     See — APPEARANCE — SALES    BY    THE    COURT. 
amendment  of  497. 

commission  to  examine  witnesses,  in  execution  of,  681. 
enlargement  of  motion  in  order  to  remedy,  effect  of,  409. 
formal  defects,  not  to  defeat  preceding,  497. 
hours  of  sittings  for  trial,  in,  effect  of,  133. 
motion  against,  when  to  be  made,  498,  499. 

notice  of,  must  specify  irregularity,  398,  499. 
time  for,  540. 
nullity,  what  is,  497,  498. 

non-compliance  with  Rules,  effect  of,  497,  498. 
notice  of  motion  to  set  aside  proceedings  for,  form  of,  540. 
order,  setting  aside  proceedings  for,  service  of,  499. 
party  moving  against,   must  be  regular,  540. 
proceedings   valid  notwithstanding,   until   set  aside,  540. 
purchaser,  when  not  affected  by,  101. 
stranger,  cannot  set  aside  proceedings  for,  499. 
waiver  of,  281,  296,  498,  499. 
writs  of  summons,  in,  243. 

ISSUE.    See — ATTACHMENT  OF  DEBTS — INTERPLEADER. 
appeal  from  order  made  on  trial  of,  125. 
Divisional  Court,  power  of,  to  direct  trial  of,  768. 
filing,  554. 

interpleader.     See — INTERPLEADER. 
judgment,  after  trial  of,  motion  for,  767,  768. 

appeal  from,   125. 

preliminary  question,  may  be  directed  as  to,  552,  553. 
separate  trials  of,  different  issues  may  be  ordered,  145. 
settlement  of,  may  be  ordered,  when  pleadings  defective,  554. 
trial  of,  554. 


1648  INDEX. 

J. 

JOINDER  OF  CAUSES  OF  ACTION.     See— CAUSES  OF  ACTION. 
JOINDER  OF  ISSUE.      See— PLEADINGS. 
delivery  of,  443. 
time  for  delivery  of,  443. 
JOINDER  OF  PARTIES.    See— PARTIES. 
JUDGE.     See— COURT    OF    APPEAL— HIGH     COURT    OF    JUSTICE-^ 

LOCAL  JUDGES— SUPREME  COURT  OF  JUDICATURE. 
allowances  to,  order  in  Council  determining,  to  be  laid  before 

Legislative    Assembly,     182,    183. 

amendment,  power  of,   to  allow,  499.      See — AMENDMENT. 
appealed  from,  not  to  sit  on  appeal,  10,  114. 
appeals  from  judgment  of,  at  trial,  963-973. 
to  Court  of  Appeal,  123,  956. 

Divisional  Court,  121,  956,  959-974. 
to,  from  Master  in  Chambers,  948-951. 

Local  Judge,  or  Master  in  Chambers.  948-951. 
taxing  officers,  957-959. 
application  to,  to  be  made  by  motion,  535. 
appointment  of,  5. 

assessors,  may  be  appointed  by,  138. 
assizes,  authority  of,  at,  43. 

may  be  held  by,  without  commission,  183. 
who  may  preside  at,  7,  132. 
camera  may  hear  case  in,  82,   112. 
Chambers,  powers  of,  in,  42,  545. 

sitting   in.  42-44,  543-545. 

appeal  from,  959,  960. 
order  of  business  before,  545. 
Chancellor    of    Ontario,    5. 

precedence  of,  7. 
Chief  Justice  of  C.  P.,  5. 
Q.  B.,   5. 
precedence  of,  7. 

conviction,  motion  to  quash,  whether  he  can  entertain,  14,  112. 
costs,  discretion  of,  as  to,  152,  153. 

cannot  allow  more  than  Tariff  provides  for,  1465. 
County   Court,   of.      See— LOCAL   JUDGES. 
decision  of  Court  of  Appeal  binding  on,  129. 
decision  of  Divisional  Court  binding  on,  129. 
definition  of,  in  Rules,  186. 
disqualification  of,  9. 

Divisional  Court,  who  to  sit  in,  114,  115. 
evidence,  further,  power  to  admit  667,  711,  712. 

on  appeal,  675,  676. 
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interest  of,  disqualifies,  9. 

judgment  at  trial,  jurisdiction  of,  to  set  aside,  960. 

reconsidering  power  as  to,  791. 

jurisdiction  to  be  exercised  by,  in  name  of  H.  C.  J.,  43,  44. 
jury,  when  he  may  dispense  with,  143,  144. 
not  dispense   with,   145. 
notice,  power  of,  to  strike  out,  144. 

marshal  and  Clerk  of  Assize,  when  he  may  appoint,  200,  201. 
meaning  of,  in  Rules,  186. 
name  of,  to  appear  in  orders,  44,  786. 

judgments,  679,  786. 
oath  of  office,   11. 

administration    of,    11. 
official  Referees,  he  may  refer  questions  to,  806-808. 

actions  to,  for  trial,  809. 
orders  of,  to  be  in  name  of  Court,  43,  44. 
qualification  of,   5. 

person  sitting,  as,  to  have  like  powers,   43,  132. 
persona  designata,  acting  as  order  of,  how  enforced,  44. 

appeal  does  not  lie  from,  960. 
powers  of,  5,  42,  43,  110. 

not  to  be  affected  by  jurisdiction  of  Divisional  Court, 

113. 

precedence  of,   7,  10. 
presidents  of  Divisions,  5. 

High  Court  of  Justice,  6. 
prior  decisions,  to  be  regarded  by,  129. 
questions  submitted  by,  to  jury,  need  not  be  in  writing,  147. 

refusal  to  submit,  no  ground  for  new  trial,  147. 
reconsidering  judgment,  power  of,  as  to,  791. 
referee,  may  appoint,  in  place  of  one  dying  or  refusing  to  act, 

815. 

powers  of  Judge  as  to  proceedings  before,  814. 
reservation,   of   case  by,   for   Divisional   Court,   prohibited,   111. 
resignation  of,  6. 

delivery  of  judgment  after,  6. 
retired,  may  hold  sittings  of  H.   C.  J.,  7. 

without  commission,   183 
rights,  and  privileges  of,  42. 
single,  to  dispose  of  business,  111. 

appeals  from,  to  Court  of  Appeal,  123,  956. 

Divisional  Court,  121,  956,  959-974. 
constitutes  a  Court,  111. 
sittings,  authority  of,  at,  43,  111,  132. 

for  trials,  130,  131. 
J.A.— 104 
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sittings  for  trial,  adjournment  of,  by  Sheriff,  132. 

who  may  preside  at,  131. 
trial  by,  111. 

after  abortive  trial  by  jury,  146. 
with  jury,  139,  140,  141. 
without  jury,  when  authorized,  139-143. 
vacation,  sittings  of,  in,  237. 

jurisdiction  of,  in,  237. 
weekly  sittings  of,  232,  233. 

officers  to  attend  in  Toronto,  196. 

in     Ottawa    and     London 
234,  235. 

witnesses,  may  be  excluded  by,  at  trial,  709. 
JUDGE  OF  COUNTY  COURT.      See— LOCAL  JUDGES. 

examination  of  judgment  debtor,  when  he  may  take,  1057. 

when  he  may  not  take,  1059. 
JUDGMENT.      See — ADMINISTKATION — MASTER. 
abandonment  of,  788,  789. 

absconding  debtor,  against,  right  of  creditors  to  impeach,  1195. 
absent  Judge,  of  Court  of  Appeal,  of,  7,  8,  10. 
accounts,  directed  by,  form  of,  777. 
administrator,  against,  form  of,  778. 
administration,  for,  how  obtained  in  Chambers,  1101. 

effect  of,  as  to  creditors'  claims,  1104. 
affidavit  under  Rule  603,  for,  754,  755. 
amendment  of,  792-799. 
appeal  from,  time  for  bringing,  128. 
waiver  of  right  to,  951. 

when  pronounced  by  judicial  officers  in  Chambers. 

948-951. 
appointment  to  settle,  780,  783,  784. 

attendance  on,  784. 
pass,  783,  784. 

attendance  on,  784. 
assets  quando,  778. 
at  trial,  motion  to  set  aside,  964-973. 

in  interpleader  issue,  967. 
jury  cases,  963,  965. 
non-jury  cases,  964-966. 

bond,  in  action  on,  assignment  of  breaches,  729. 
carriage  of  in  M.  O.,  819,  820. 
carrying  into  operation,  petition  for,  797,  799. 
Central  Office,  duty  of,  as  to,  193. 

certificate  of  officer  at  trial,  when  to  be  entered  on,  718. 
Chambers,  when  it  may  be  pronounced  in,  542. 
class  actions,  in,  effect  of,  as  to  persons  represented,  344. 
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clerical  errors  in,  amendment  of,  795,  796. 
cognovit,  on.     See — COGNOVIT  ACTIONEM. 
conditional  relief,  for,  how  enforced,  1023. 

on  production  of  affidavit,  etc.,  786. 

certificate,  786. 

when  to  be  taken  as  abandoned,  788,  789. 
confession  of,  744-748.     See — COGNOVIT  ACTIONEM. 

how  to  be  executed,  746-748. 
consent,  when  it  cannot  be  varied,  793. 

withdrawn,  793. 

not  appealable,  without  leave,  115,  116,  949. 
to  exercise  of  jurisdiction,  no  bar  to  appeal,  951. 
construing  will,  when  binding  on  class,  344,  345. 
copy  of,  to  be  delivered  to  Registrar  on  appeal,  975.  . 
costs,  as  to,  when  appealable,  115,  116,  118,  1260,  1261. 
for,  on  payment  into  Court  in  satisfaction,  590. 

in  ejectment,  on  non-appearance,  731. 
omissions  as  to,  in,  how  remedied,  796. 
counter-claim,  on,  motion  for,  where  necessary,  736. 
date  of,  784. 

how  to  be  stated  in,  779. 
signing,  to  be  stated,  784. 
takes  effect  from,  784. 

day  of  week  on  which  pronounced  to  be  stated  in,  779. 
day  to  show  cause,  when  to  be  inserted  in,  740. 
death  of  parties  after  argument,  and  before,  effect  of,  572. 
declaratory,  may  be  pronounced,  53. 
when  granted,  54. 

refused  under  former  practice,  53,  54. 
default,  by,  date  of,  784. 

setting  aside,  725,  726,  790,  791. 

when  pronounced  at  trial,  961. 
of  appearance,  on,  723-731. 

chattels,  for  recovery  of,  727. 
detinue,    in,    727,    728. 
ejectment,  in,  730. 
execution,  on,  725,  731. 
pecuniary  damages,  for,  727,  728. 
several  defendants,  725,  731. 
where  to  be  entered,  725. 
writ  not  specially  indorsed,  726,  727. 
where    writ    specially  indorsed,  and  un- 
liquidated damages  claimed,  724, 

725. 

notice  of  appearance,  on,  298. 
pleading,  in  mortgage  action,  739-744. 
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default  of,   pleading   in   other   actions,    731-739. 

when  there  are  several  defendants,  734. 
delivery  of,  by  Judge,  after  resignation,  6. 
dollars  and  cents,  sums  to  be  stated  in,  779. 
dower,  for  assignment  of,  how  enforced,  1028. 

in  default  of  appearance,  730. 
ejectment,  for  default  of  appearance,  in,  730. 
defence,  in,  735,  736. 
execution,  when  it  may  issue  on,  731, 

736. 

enforcing,  as    against   parties    subsequently  acquiring   title,  5lL 

579,  1042,  1043,  1044. 

examination  of  any  party,  or  person,  for,  1066. 
entry  of,  784-788,  1123. 

date  of,  to  be  stated  in,  788. 

death  of  party  after  verdict,  does  not  prevent,  571. 

before,  572. 

effect  of  omitting  to  make,  787,  788. 
Judge  at  trial  may  order,  715. 
Local  Masters,  by,  when  necessary,  1123. 
motion  to  amend,  after,  783. 
nunn  pro  tune,  572,  783. 
on  affidavit,  duty  of  officer,  786. 

certificate  of  officer,  786. 
place  of,  787. 

stay  of,  interest  runs  notwithstanding,  150. 
time  for,  785,  787. 
variation  of,   before,   791. 

after,  783,   790,  792-799. 
where  to  be  made,  787,  1123. 
erroneous,  Court  may  refuse  to  carry  out,  776. 
error  in,  how  corrected,  792-796,  797,  798. 
execution  of,  by  ft.  fa.  goods,  1021,  1023-1025.    See— EXECUTION. 

lands,  1025. 

sequestration,     1029,    1036-1041. 
writ  of  possession,  731,  736,  1025-1027. 
leave  to  issue,  when  necessary,  731,  736,  1023,  1042. 
executors,  against,  form  of,  778. 
final,  may  be  given  on  motion  for  new  trial,  768. 
default  of  appearance,  on,  723-731. 

in  ejectment,  730. 

mortgage  actions,  741-744. 
when  several  defendants,  725,  731. 
defence,   on,   731-739. 

when  several  defendants,  734,  736,  737. 
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final,   motion  for,   after  appearance  to  specially  indorsed  writ, 

748-761. 
affidavit  for,  748,  754. 

form  of,   755. 
against,  756. 
against  married  woman,  753. 

Indians,  753. 

against  one  of  several  defen- 
dants, 762. 
ejectment,    in,    753. 
security     for     costs,    when 

ordered,   753,   754. 
time  for  moving  for,  754. 
when    refused,     756,     757, 
758,  759. 

specially  indorsed  writ,  on,  when  granted,  401. 
firm,  against,  where  one  of,  partners  is  an  infant,  401. 

how  enforced,  403-406,  407,  408. 
foreclosure,  for,  form  of,  776,  777. 
forms  of,  776,  777.     See — FORMS. 
forthwith,  may  be  signed,  785. 
fraud,  may  be  set  aside  for,  793. 
impeaching  for,   797-799. 
further  directions,  on,  776. 
hours  for  service  of,  528. 
immediate,  780. 

impeaching  for  fraud,  petition  for,  797-799. 
implied  provisions  in,  776. 

infant,  in  favour  of,  how  enforced,  1022,  1023. 
against  in  mortgage  actions,  739-741. 

as  trustee,  351. 

service  of,  on,  how  to  be  made,  391,  392. 
inquiry  directed  by,  form  of,  777. 
interest,  excessive  claim  for,  not  allowed,  on  entering,  734. 

payable  on,  150,  1045,  1046. 

interlocutory,  in  default  of  appearance,  727,  728. 

defence,  735. 

when  several  defendants,  735. 
appeal  from,  time  for  bringing,  128. 
when  no  appeal  from,  119,  120,  981. 
irregularity,  in,  not  to  affect  purchaser,  101. 

setting   aside   for,    790. 
issuing,  time  for,  819. 

joint  contractors,  against  some,  effect  of,  405,  725,  762. 
Judge  pronouncing,  name  of,  to  be  shown  in,  679,  786. 

power  of  to  vary,  791,  792. 
jurisdiction,  want  of,  in  pronouncing,  not  to  affect  purchaser,  101. 
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leave  to  enter  on  confession,  when  necessary,  745. 
liberty  to  apply,  reservation  of,  unnecessary,  779. 
liquidated  demand,  not  specially  indorsed,  how  obtained,  726, 

727,  728. 

in  default  of  appearance,  724, 
defence,  732,  733. 

lunatic,  service  of,  how  to  be  made  on,  391,  392. 
office  copy,  to  be  served  on  persons  interested,  347,  354,  355. 
indorsement  of,  354,  823. 

form  of,  354,  1389. 
meaning  of,  in  Act  and  Rules  3. 
minutes  of,  how  prepared,  780. 

motion  to  vary,  781. 

when  settled  by  local  officer,  783. 
settlement  of,  780,  783. 

Registrar's  duty  on,  781,  783. 

misjoinder  of  parties,  may  be  pronounced  notwithstanding,  358. 
mistakes  in,  amendment  of,  792-796. 

month,  day  of,  on  which  pronounced  to  be  stated  in,  779. 
mortgage  action,  form  of,  in,  776,  777,  1431-1433. 
implied  provisions  in,  776. 
when  granted  in  Chambers,  739,  740. 

on  prtecipe,  741,  742-744. 

motion  against,  by  party  added  in  M.  O.,  823,  824,  913. 

time  for,  823,  824,  913. 
interpleader  issue,  in,    967. 
jury  actions,  963,  965. 
non-jury  actions,  964,  965. 
transfer  of,  when  made  to  wrong  Court,  967. 
motion  for,  when  necessary,  736-739,  764,  765. 
accounts  may  be  directed,  on,  768. 
admissions  in  pleadings,  on,  770-775. 
affidavit,  under  Rule  603,  for,  754,  755. 
after  trial,  716,  767,  768. 

of  issues  of  fact,  767,  768. 

costs  of,  when  not  reviewable  by  Judge  at  trial,  162. 
default  of  defence,  for,  736-739. 
defendant,  when  he  may  make,  767. 
dismissal  of,  under  Rule  603,  effect  of,  761. 
evidence  on,  under  Rule  603,  754-756. 
finding  of  fact,  on,  767. 
inquiries  may  be  directed  on,  768. 
issues  may  be  directed  on,  768. 
leave  to  make,  when  necessary,  763,  764. 
set  down,  when  necessary,  767. 
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motion  for,  legal  right  to,  must  be  shown,  on,  766. 
mortgage,  actions  in,  739,  740. 
notice  of,  765. 

defendants  in  default,  not  entitled  to,  723, 

731,  732,  737. 
hours  for  service  of,  528. 
service  of,  508-512. 

pleadings  must  show  good  cause  of  action,  760. 
powers  of  Court  on,  748-776. 
reference  may  be  directed  on,  762,  763. 
Rule  603,  under  748-762. 
second,  after  dismissal  of  first,  754. 
setting  down,  541,  765. 
special  leave,  by,  763. 
specially  indorsed  writ,  on,  748. 

against  married  women,  753. 
ejectment,  in,   753. 

statement  of  claim,  when  necessary,  before,  765. 
third  party,  by,  or  against,  378,  379,  739. 
time  for,  setting  down  without  leave,  767. 
unnecessary,  after  trial,  or  assessment,  765. 
•where  evidence  documentary,  770-775. 
motion  to  vary,  or  set  aside,  354,  355. 

vacations  not  to  count  in  time  for,  529,  530. 
nisi,  orders  relating  to,  abrogated,   129. 

appeal  from,  time  for,  128. 

non-joinder  of  parties,  may  be  pronounced  notwithstanding,  358. 
non-suit,  effect  of,  962. 

pleadable  in  bar,  962. 
when  set  aside,  962. 
notice  to  be  indorsed,  on  copy  served  on  parties  added,  354. 

form  of,  354,  1390. 

original,  need  not  to  be  shown,  unless  demanded,  512. 
paragraphs,  to  be  divided  into,  777. 

in,  to  be  numbered,  777. 
part  of  claim,  for,  may  be  awarded,  761. 
partition,  for,  when  granted  in  Chambers,  1119,  1120. 
lands  subsequently  discovered,  1123. 
Local  Master,  when  he  may  grant,  1119,  1120. 

to  enter,  1123. 

proceedings,  where  more  than  one  made,  1123. 
partners,  against,  how  enforced,  403-406. 
passing,    appointment   for,    783,    784. 
payment  of  money,  for,  how  enforced,  1021,  1023,  1057. 
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payment  of  money  into  Court,  for,  how  enforced,  1022,  1023, 

1057. 

when  infant,  or  lunatic  entitled,  1022,  1023. 
personal  representatives,  against,  form  of,  778. 
persons  interested,  to  be  served  with,  347,  354,  355. 
how  enforced  by,  1044. 
omission  to  serve,  effect  of,  357. 

petition  to  carry  into  operation,  when  it  may  be  filed,  797-799. 
reverse,    797-799. 
review,  797-799. 
suspend  operation  of,   797-799. 
prcecipe,  entry  of,  necessary,  787. 
implied  provisions  in,  766. 
varying,  744. 

when  granted,  in  mortgage  actions,  741-744. 
reconsideration  of,  by  Judge,  791. 
record,  indorsement  on,  to  authorize  entry  of,  718. 
reference,  directing,  when  to  be  taken  into  M.  O.,  819. 
release  of  other  parties  jointly  liable,  when  it  operates  as,  311. 
representative  of  class,  against,  effect  of,  344. 
reservation  of,  by  Judge  at  trial,  715. 
return  of,  to  be  made,  when  entered  in  outer  offices,  197. 
reversal  by  C.  A.,  respondent  may  consent  to,  1000. 

of,  on  new  matter,  evidence  required  for,  797-799. 
review  of,  on  new  matter,  797-799. 
Rule  603,  under,  748-762. 

sale,  for,  in  mortgage  actions,  form  of.     See — FORMS. 
satisfaction  of,  how  to  be  executed,  800. 

discharge  of   defendant    from   arrest,    when    it 

operates  as,  801. 
entry  of,  800,  801. 

presumption  of,  when  it  arises,  1043. 
saving  rights  of  absent  persons,  358. 
search  for  entry  of.  authorized,  184. 
service  of,   dispensing  with,  357. 

effect  of.  357. 

advertisement  in  lieu  of,  357,  856. 
effect  of,  355. 

on  whom  to  be  made,  347,  354,  355. 
infants,  391,  392. 
lunatics,  391,  392. 
parties  added  in  M.  O.,  822,  823. 

out  of  jurisdiction,  291. 
power  of  Master  to  dispense  with,  357. 
setting  aside,  motion  for,  by  person  served  with,  354,  355. 
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setting  aside,  motion  for,  how  made,  356. 

vacations  not  to  count  in  time  allowed 

for,  529. 

fraud,  for,  793,  797-799. 
when  obtained  by  default  at  trial,  960,  961. 
settlement  of,  780-784. 

appointment  for,  780,  783,  784. 
default  of  parties  on,  procedure  in  case  of,  784. 
Local  Officers,  by,  783. 
power  of  Registrar  on,  781,  783. 
production  of  briefs  may  be  required  on,   782. 
several  defendants,  writ  specially  indorsed,  725,  762. 
signature  of,  786. 
signing,  date  of,  to  be  stated,  784. 

certificate  of  officer  at  trial,  for,  718. 
indorsement  oil  record,  for,  718. 
forthwith,  when  authorized,  785. 
meaning  of,  785. 
specially  indorsed  writ,  on  default  of  appearance  to,  724,  725. 

after   appearance,  when  refused,  291,  782. 
ordered,  748-762. 

staying  proceedings  on,  pending  appeal,  1001-1006. 
summary,  on  originating  notice,  may  be  granted,   1100. 
sums  in,  to  be  stated  in  dollars  and  cents,  779. 
suspending  operation  of,  petition  for,  797-799. 
time  for  moving  under  Rule  603,  for,  754. 
tort  feasors,  against  some,  effect  of,  405. 
trial,  at,  716,  718. 
varying,  354,  356,  791-799. 

motion  for,  by  person  served  with,  354,  356,  823,  824. 

how  made,  356,  797. 
sanction  of  Court  necessary  to,  783. 
ultra  vires,  effect  of,  793. 
verdict,  contrary  to,  when  authorized,  769. 
written,  may  be  delivered,  of  absent  Judge,  in  C.  A.,  10. 

JUDGMENT  DEBTOR.     See— EXAMINATION  OP  JUDGMENT  DEBTOR. 

JUDICIAL  COMMITTEE   OF  THE   PRIVY  COUNCIL.      See— 
PRIVY  COUNCIL. 

JURAT.     See — AFFIDAVITS. 

JURISDICTION.  See— COURT  OF  APPEAL— HIGH  COURT  OF  JUS- 
TICE— LOCAL  JUDGES — LOCAL  MASTERS— MASTER— MASTER 
IN  CHAMBERS— MASTER  IN  ORDINARY. 
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JURY.      See— TRIAL. 

actions  triable  without,  139,  140,  141,  142. 

for  trial  by,  to  be  first  disposed  of,  130. 
answers  of  ten,  when  sufficient,  143. 

failure  or  refusal  of,  to  give,  147. 
when  bound  to  answer,  146,  147. 
costs,  recommendation  of,  as  to,  1260. 
death  of  juror,  143. 
disagreement  of,  962,  963. 
dispensing  with,  139,   143,  144. 
Judge  may  strike  out  notice  for,  143,  144. 
judgment  contrary  to  finding  of,  when  authorized,  769. 
juror,  dying,  or  becoming  incapacitated,  effect  of,  143. 

interested,  may  be  discharged,  143. 
notice  for,  to  be  given,  142. 

consent  to  waive,  143. 
effect  of,  142,  143. 
filing,  142. 
form  of,  142,  1386. 
service  of,  142. 
striking  out,  143-145. 
time  for  giving,  142. 
precept  for  summoning,  how  issued,  192. 
questions,  when  required  to  answer,  146,  147. 

need  not  be  submitted  to,  in  writing,  147. 
refusal,  or  failure,  to  answer,  effect  of,  147,  963. 
recommendation  of,  as  to  costs,  effect  of,  1260. 
special,  verdict  of  ten  sufficient,  143. 
ten,  verdict  of,  sufficient,  143. 
trial  by,  139. 

of  equitable  issues,  140. 
without,  139,  140,  141,  142. 
unanimity  of,  when  unnecessary,  143,  717. 
verdict  of,  when  Court  cannot  disregard,  768,  769. 
special,  when  to  be  given,  146,  147. 
general,  when  not  receivable,  146. 
of  ten,  when  suflicieut,  143,  717. 
view,  by,  722. 

affidavit  to  obtain,  722. 
deposit  required  for,  722. 
of  lands  in  another  county,  722. 
withdrawal  of  juror,  effect  of,  146. 

JUSTICE.     See— JUDGE. 
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L. 

LANDS.    See — EJECTMENT — EXECUTION — PARTITION. 
LAW.     See— LAW  AND   EQUITY. 

effect  of  Judicature  Act,  as  to,  12. 

equitable  rights,  certain,  made  legal  rights,  49,  52,  53,  54,  56, 

65-108. 

questions  of,  determination  of,  before  trial,  552. 
LAW  AND  EQUITY. 

conflict  between,  when  it  exists,  equity  to  prevail,  64. 
how  administered  by  H.  C.  J.,  12,  15,  26,  29,  30,  32,  44,  49,  52- 

56,  65-108. 

special  case,  to  determine  questions  of,  may  be  ordered,  552. 
LAW  STAMPS. 

fees  to  be  paid  in,  164,  177,  178. 
LEASES. 

forfeiture  of,  relief  against,  30,  31. 

for  term  of  years,  forfeiture  of,  may  be  relieved  against,  32. 
life,  forfeiture  of,  may  be  relieved  against,  32. 

of  another,  forfeiture  of,  may  be  relieved  against,  32. 
infants'  lands,  of.     See — INFANT. 
settled  estate,  of.     See — INFANT. 
LEAVE  TO  APPEAL. 
application  for,  128. 
discretion  of  Court,  as  to  giving,  126. 
order  giving,  not  appealable,  118,  128. 

refusing,  not  appealable,  118,  128. 
when  necessary,  as  to  costs,  115-118. 

as  to  consent  orders,  or  judgments,  115,  118. 
granted,  118,  127,  128. 

to  person  not  a  party,  48. 
refused,  118,  127. 

LEAVE  TO  BID.     See— SALES  BY  THE  COURT. 

LEAVE  TO  DEFEND,  WHEN  WRIT  SPECIALLY  INDORSED. 
conditionally,    when    granted,    759-762. 
unconditionally,  when  granted,  760,  761.  762. 
LEAVE  TO  SERVE  OUT  OF  JURISDICTION, 
application  for.  292. 

evidence  required  on,  292. 
judgments,  291. 
notice  of  motion,   291. 

to  prove  claim,  291. 
orders,  291. 
petitions,  291. 

winding-up  proceedings,  291. 
writ  of  summons,  283-291. 
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LEGACY.      See— LEGATEE. 

compensation,  by  way  of,  to  executor,  effect  of,  851. 
does  not  abate,  851. 
interest  on,  851. 
interest  on.  832. 

LEGAL  AND  EQUITABLE  ISSUES, 
trial  of,  713,  714. 

LEGATEE.      See— ADMINISTRATION. 
action  by,  parties  to,  346,  348-351. 

annuity,  arrears  of,  when  it  does  not  bear  interest.  832. 
corpus  of  fund  to  secure,  when  payable  to,  S32. 

on,  162. 

interest,  right  to,  832,  873,  874. 
refund,  when  liable  to.  832. 

LEGITIMACY. 

declaration  of,  petition  for,  1156,  1157. 

LETTERS  ROGATORY. 

when  they  may  issue,  681. 
LIBEL. 

action  for,  to  be  tried  by  jury,  140. 

jury  cannot  be  required  to  answer  questions,  in  action  for,  146. 
fairness  of  publication,  is  for,  769. 
parties  may  waive  trial  by,  140. 
publication  of,  how  restrained,  88. 
LIBERTY  TO  APPLY. 

reservation  of,  in  judgment,  unnecessary,  779. 
LIEN  OF  SOLICITOR.    See— SOLICITOR. 
LIEUTENANT-GOVERNOR. 

Judges  to  report    to    annually,  as  to    any  changes  in    practice 

necessary,  158. 
officers  of  Court,  may  be  appointed  by,  160,  161. 

names  and  duties  of,  may  be  changed  by,  161. 
Official  Guardian,  salary  of,  to  be  approved  by,  169. 
account  of  to  be  transmitted  to,  170. 
Rules  of  Court,  may  empower  Judges  to  make,  157. 
vacations,  powers  of,  as  to,  110. 
LIQUIDATED  DAMAGES. 

whether  relief  can  be  granted  against  payment  of,  52. 
LIQUIDATED  DEMAND. 

special  indorsement  of,  252,  256,  257,  751. 

See — SPECIAL  INDORSEMENT. 
judgment  for,  how  obtained  in  default  of  appearance,  724,  727. 

pleading,  732,  733. 
LIMITATIONS.     See — STATUTE  OF  LIMITATIONS. 
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LI8  PENDEN8.    See— PENDENTE  LITE. 

Central  Office,  authority  of,  to  issue  certificate  of,  192. 
certificate  of,  how  issued,  136. 

how  vacated,  136,  137. 

motion  to  set  aside  fraudulent  conveyance,  1168. 

registration  of,  135,  136. 

constitutes  notice,  136. 
mode  of,  136. 

when  set  aside,  136,  137,  138. 
doctrine  of,  822. 

does  not  affect  purchasers  at  tax  sales,  822. 

rights  acquired  under  expropriation 

Acts,  822. 

transferees  of  negotiable  paper,  822. 
institution  of  action,  not  to  constitute  notice  of,  135. 
Local  Officers,  authority  of,  to  issue  certificate  of,  102,  196. 
registration,  necessary  to  constitute  notice  of,  135,  136. 
unnecessary,  in  foreclosure  action,  136. 
vacating,  137,  138. 

special  case,  may  be  registered  as,  38. 
summary  application  to  set  aside  fraudulent  conveyance,  may 

be    registered,    as,    1168. 
for  sale  of  equitable  interest  in  lands,  may 

be  registered,  as,  1168. 
vacating,  136,  137.  138. 
effect  of.  138. 
LOCAL  JUDGES, 
appeals  from,  208. 
are  ex  offlcio  official  referees,  163. 
Chambers,  jurisdiction  of,  in,  206. 

matters  excluded  from,  201,   202 

206. 

examination  of  judgment  debtors,  before,  1057. 
fees  of,  on  references  from  H.  C.  J.,  813. 
fraudulent  conveyance  of  land,  jurisdiction  to  set  aside,  791. 
injunctions,  power  of,  to  grant,  83,  206,  207. 
Judges  of  C.  C.,  to  be,  178,  179. 

H.  C.  J.  may  refer  matters  to,  206. 
judgment  awarded  by,  how  entered,  208. 

debtors,  when  they  may  be  examined  before,  1057. 

not  be  examined  before,  1059. 
jurisdiction  of,  in  Chambers,  206. 

other  matters,  207,  208. 
matters  to  be  excepted  from,  155. 
Rule»  regulating,  power  to  make,  156. 
jury  notice,  striking  out,  power  as  to,  144. 
Local  Masters,  when  to  be  also,   164.      See — LOCAL   MASTERS. 
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order  granted  by,  how  entered  and  issued,  208. 
Rainy  River  District,  of,  206. 
reference  to,  for  trial,  fees  on,  813. 
striking  out  pleadings,  jurisdiction  as  to,  446. 

LOCAL      MASTERS.       See — BAILABLE      PROCEEDINGS— MASTER- 
OFFICERS  OF  COURT — QUIETING  TITLES. 
administration,  when  they  may  grant  judgment  for,  1108. 

judgment  for,  how  entered,  1123. 
appeal  from,  in  Chambers,  948-951. 
reports  of,  951-956. 
See — APPEAL. 
appointment  of,  164,  165. 
are  ex  offlcio  Official  Referees,  163. 
Chambers,  jurisdiction  in,  209. 
fees  of,  how  payable,  164,  166,  813. 
may  be  commuted,  165. 

orders  in  Council  as  to,  to  be  laid  before  L.  A.,  182,  183. 
fraudulent  conveyance  of  land,  jurisdiction  of,  to  set  aside,  1166. 
injunction,  no  jurisdiction  to  grant,  83,  202,  209. 
jurisdiction  of.  209 

matters  to  be  excepted  from,  155. 
Rules  regulating,  power  to  make,  155. 
Local  Judges,  when  to  be,  164. 
mandamus,    no  jurisdiction  to  grant,  202,  209. 
office  hours  of,  165. 
Official  Referees,  ex  offlcio  are,  163. 
partition,  when  they  may  grant  judgment  for,  1119,  1120. 

judgment  for,  how  entered,  1123. 
practising,  as  solicitor,  or  counsel,  when  prohibited  from,  166. 

High    Court,    when,    it    may 

allow,  166. 
penalty   for,  when  prohibited 

from,  166. 

referees  of  titles.    See — QUIETING  TITLES. 
references  to,  fees  for,  when  to  be  paid  in  stamps,  813. 
residence  of,  164,  166. 

out  of  county,  how  authorized,  166. 
striking  out  pleadings,  jurisdiction  as  to,  446. 
tenure  of  office,  165. 

LOCAL  REGISTRARS.     See— OFFICERS  OF  COURT. 
appointment  before,  attendance  on,  528. 

of,  how  made,  164,  165. 
Clerk  of  Assize,  duties  of,  when  acting  as,  198,  717,  718. 

See — CLERK  OF  ASSIZE. 

consent  register  to  be  kept  by,  for  Weekly  Court  at  Ottawa,  and 
London,  236. 


INDEX.  1668 

LOCAL  REGISTRARS— Continued. 

criminal  proceedings,  return  of,  to  be  made  by,  199. 
duties  of,  196,  197. 
fees  of,  166. 

how  paid,  197,  813. 
judgments,  returns  of,  to  be  made  by,  197. 

form  of,  1464. 
See — JUDGMENTS. 
marshal  and  Clerk  of  Assize,  to  act  as,  198. 

returns  to  be  made  as,  199. 
office  hours  of,  165. 

office  copies,  when  to  be  certified  by,  507. 
orders,  entry  of,  by,  787. 

return  of  writs,  for,  may  be  issued  by,  1053,  1054. 
See — ORDERS. 

production  of  documents,  appeal  from,  direction  of,  for,  022. 
postage  on  returns  to  be  paid  by,  199. 
•    references  to,  fees,  how  to  be  paid,  813. 
return  of  judgments  to  be  made  by,  197. 

criminal  proceedings  at  assizes  to  be  made  by,  197. 
salaries  of,  Ord.  in  Council  as  to,  to  be  laid  before  L.  A.,  182, 183. 
seal  of.  167. 
security  to  be  given  by,   162. 

neglect  to  give,  effect  of,  162,  163. 
settlement  of  judgments  by,  783. 
solicitors'  and  agents'  book  to  be  kept  by,  228,  229. 
tenure  of  office,  165. 
trial,  duty  of,  at,  718. 
who  to  be,  164. 
LONDON. 

assizes  at,  131. 
Weekly  Court,  at,  223. 

business  to  be  taken  at  233,  234. 

notice  of,  to  be  sent  to  senior  Registrar, 

235. 

Deputy  Clerk  of  Crown,  duty  of,  at,  234. 
fees  for  business,   at,  235. 

monthly    or    semi-monthly    sittings    may    be    sub- 
stituted, 234. 

practice  to  be  followed  at,  234. 
register  to  be  kept  for,  235,  236. 
solicitors  may  file  request  to  hear  causes  at,  236. 
who  may  preside  at,  235. 
LONG  VACATION. 

Chambers,  sittings  in,  237. 
Court,  sittings  in,  237. 
duration  of,  534. 
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pleadings  not  to  be  amended,  or  delivered  in,   except  by  con- 
sent,   539. 

time  of,  when  not  to  be  computed,  529,  530. 
LOST  BONDS.      See— ACCIDENT. 
LUNATIC. 

action  by,  387. 

committee   of,   how   appointed,   937,    944. 

co-defendant  with  lunatic,  391,  392. 
creditors,  rights  of,  as  against,  543. 
husband  has  no  right  to  be  appointed,  543. 
improvements  by,  allowance  for,  844. 
production  of  documents  by,  634. 
sanction  of  Court,  necessary  to  action  by,  387. 
security  to  be  given  by,  how  approved,  943,  944. 
service  of  writ  on,  273. 
special  case,  may  concur  in,  37. 
trial  of  action  for,  must  be  by  jury,  140. 

declaration  of  lunacy,  may  be  granted  by  Judge  in  Chambers.  543. 
defence  of,  how  framed,  389. 
defendant,  defends  by  committee,  388,  or — 

guardian  ad  litem,  388. 

committee  to,  made  'co-defendant,  391,  392. 
discovery,   of   documents   of,   by   committee,   634. 
guardian  ad  litem  for,  how  appointed,  388-390. 

no   further  proceedings  to  be   taken  until 

appointment  of,  374. 

improvements,  made  by  committee  of,  without  sanction,  844. 
judgment,  service  of,  how  to  be  made  on,  391,  392. 
jurisdiction  of  H.  C.  J.  as  to,  15,  22,  388. 
Local   Judges,   jurisdiction   of,   as    to,   155. 
Masters,  jurisdiction  of,  as  to,  155. 
maintenance  of,  a  first  charge,  543. 
Master  in  Chambers,  jurisdiction  of,  as  to,  155. 
next  friend  of,  action  by,  387. 

subsequent     declaration     of     lunacy, 

effect  of,  388. 

notice  of  motion  for  declaration  of  lunacy,  how  served,  543. 
order  declaring,  to  be  entered,  788. 

Official  Guardian,  when  appointed  guardian  ad  lit.,  for,  388,  389. 
pcndente  lite,  action  may  be  continued  by  committee,  388. 
plaintiff,  sues  by  committee,  387. 

or  next  friend,  when  not  so  found, 

387. 

Attorney-General,    387. 

public  asylum,  when  confined  in,  service  of,  274. 
service  on,  of  proceedings,  273,  274,  543. 
special  case,  party  to,  37. 
writ  of  summons,  how  served  on,  273,  274. 
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M. 

MAINTENANCE.     See— INFANT. 
MALICIOUS  ARREST 

jury  cannot  be  required  to  answer  questions,  146,  147. 

exception,    147. 
trial  of  action  for,  must  be  by  jury,  140. 

except  by   consent,    140. 
MALICIOUS  PROSECUTION. 

jury  cannot  be  required  to  answer  questions,  146,  147. 

exception,    147. 
trial  of  action  for,  must  be  by  jury,  140. 

except  by   consent,    140. 
MANAGER.     See— RECEIVER. 

MANDAMUS.     See— INJUNCTION. 

abatement,  in  proceedings  for,  1213. 

action  for,  1206-1208. 

appeal  from  order  for,  79. 

application  for,  not  entertained  if  made  by  suitor  in  person,  79. 

Chambers,  when  granted  in,  1214,  1215. 

claim  for,  when  it  may  be  indorsed  on  writ,  76,  1206,  1208. 

Common  Law  Courts,  when  granted  by,   1207. 

costs  of,   79. 

Crown,  cannot  be  granted  against,   77,   78. 

damages,  recoverable,  1210. 

demand  and  refusal,  proof  of,  when  necessary,  79,  1208. 

discretion  of  Court,  in  granting,  77,  78. 

enforcement  of,  1041,  1042. 

indorsement  of  claim  for,  76,  1206,  1208. 

interlocutory,  when  granted,  76,  79. 

Judge  in  Chambers,  may  grant,  1214,  1215. 

judgment  granting,  1206,  1208,  1209. 

jurisdiction  of  H.  C.  J.  to  grant,  76-79. 

limitation,  no  statute  of,  applicable  to  claim  for,  79. 

Local  Judge,  when  he  can  grant,  1214. 

Local    Master,    cannot    grant,    1214. 

Master  in  Chambers  cannot  grant,  202,  1214. 

motion  for,  1209,  1210,  1214. 

officer  of  Crown,  may  be  granted  against,  78. 

order,  granting,  1206. 

appealable,  79. 

date  of,  1213,  1214. 

enforcement  of,  1212. 

notice  of  motion  for,  service  of,  1215- 

return  to,  1209-1212. 
J.A.— 105 
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parties  interested,  may  be  called  on  to  shew  cause,  1211,  1212. 
peremptory,  may  be  awarded  in  first  instance,  1212,  1213,  1215. 

subject  to  appeal,  79. 
enforcement  of,  1212. 
return  to,  1212. 

practice,  as  to  motions  for,  79. 
prerogative,  when   granted,  77,  78. 

not  interfered  with  by  Judicature  Act,  77. 
writ  of,  abolished,  1206. 
return  to,  1209,  1210,   1211. 

death  of  person  making,  effect  of,  1213. 
demurrer  to,  proceedings  on,  1211. 
form  of,  1210,  1211. 
objection  to,   1211. 
proceedings  on,  1211. 

removal  from  office  of  person  making,  effect  of,  1213. 
resignation  of  person  making,  effect  of,  1213. 
traverse,  how  to  be  framed,  1212. 
statute  9  Anne,  c.  20,  application  of,  1209,  1210. 
statutory,  76,  78,  79. 

traverse  of   issue  joined  on,  form  of,  1212. 
when  granted,  77. 

refused,  78,  79. 
writ  of,  abolished,  1206. 
MARRIAGE. 

H.  O.  J.  may  declare,  invalid,  21,  22. 

MARRIED  WOMAN.     See — INFANT — PAYMENT  OUT  OF  COURT. 
actions  by,  how  brought,  331,  332. 

former  practice   as   to,   331,   332 
against,  270,  331-337,  340. 

alimony,  may  sue  for,  without  next  friend,  331. 
claim  against,  form  of  indorsement,  252. 
contracts  of,  liability  on,  333-337,  753. 

ante-nuptial,  action  on,  337. 

judgment  on,  338. 

form  of,  338. 

deed,   dispensing  with  execution  of,  by,   203. 
defendant,  as,  270,  331-337,  340. 
discovery  by,  625,  634. 

examination  of,  on  application  re   settled   estate,   when   neces- 
sary, 1136. 

as  judgment  debtor,  1058. 
execution  against,  how  enforced,  339. 
gift  to  husband  and  wife,  and  third  party,  effect  of,  337. 
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husband  of,  may  sue  his  wife,  335. 
discovery  by,   634. 
when  unnecessary  party  to  action  by,  335,  340. 

against,  335,  340. 

indorsement  of  claim  against,  form  of,  725. 
infant,  right  of,  as  to  money  in  Court,  215. 
judgment  against,  effect  of,  338. 

form  of,  337,  338. 
how  enforced,  338,  339. 

may  be  signed  against,  for  default  of  appear- 
ance, 725. 

under  Rule  603,  motion  for,  753. 
liability  of,  on  contracts,  336,  337. 
money  of,  in  Court,   payment  out  of,  214,  215. 

affidavit  required  for,  215,  216. 
next  friend,  when  to  sue  by,  331,  340. 

authority  of,  to  solicitor,  must  be  filed,  340. 
change  of,  341. 

must   have  authority  to  act,   341. 
objection  for  want  of,  how  taken,  340. 
who  may  be,  340,  341. 
plaintiff,  as,  331,  332,  340. 

power  of  appointment,  general,  execution  of,  by,  effect  of,  339. 
property  of,  actions  respecting,  331,  332. 

subject  to  restraint  against  anticipation,  339. 
remedy  of,  for  protection  of  separate  property,  332. 
restraint  on  anticipation  by,  effect  of,  339. 
securities  of,  in  Court,  transfer  to,  214,  215. 

affidavit  required,  215. 

separate  estate,  possession  of,  when  essential  to  power  of,  to 

contract,  335-337,  725. 
not  essential,  337,  725. 
sequestration,  against  property  of,  339. 
service  of  writ  of  summons  on,  270. 
settled  estate,  application  to  lease,  or  sell,  40,  41,  1133-1140. 

See — SETTLED  ESTATES. 

settlement,  when  entitled  to,  of  money  in  Court,  215. 
special  case,  party  to,   37. 

specially  indorsed  writ,   motion  for  judgment  against,   on,   753. 
stock  of,  in  Court,  transfer  to,  214,  215. 

affidavit  required,  215. 
tort,  by,  or  against,  action  for,  340. 
trespass  to  separate  property  of,  action  for,  340. 
wife  may  sue  her  husband,  335. 
writ  of  summons,  service  on,  270. 
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MARSHAL  AND  CLERK  OF  ASSIZE. 

absence  of,  Judge  may  appoint  deputy,  200,  201. 
certificate   of,    form   of,    718. 

judgment  may  be  entered  on,  718. 
Deputy  Clerk  of  Crown,  when  to  act  as,  198,  199. 

fees  of,  as,  168. 

Deputy  Registrar,  when  to  act  as,  199. 
duties  of,  at  trial,  717,  718. 
fees   payable   to,    168. 
Local  Registrars,  to  act  as,  198. 

fees  oft  168. 

return  to  be  made  by,  199. 
York,  of,  200,  201. 

appointment  of,  how  made,  168. 
duties  of,  199,  200. 
fees  of,  200. 

Registrars  of  H.  C.  J.,  when  to  act  as,  200. 
returns  to  be  made  by,  200. 
tenure  of  office,   165,  168. 

MASTER.      See — ADMINISTRATION— LOCAL     MASTERS— MASTER     IN 
ORDINARY — MASTER'S   OFFICE — MORTGAGE  ACTIONS — QUIET- 
ING TITLES— SALES  BY  THE  COURT. 
abstract  of  title,  sufficiency  of,  how  determined  by,  903,  904. 

See — ABSTRACT  OF  TITLE. 
accounting  party,  cross-examination  of,  859,  861. 

surcharging,  861. 

accounts,  all  matters  relating  to,  may  inquire  into,  828,  853. 
admissions  as  to,  how  ascertained  by,  860,  861. 
affidavit,   to  refer  to,  as  exhibits,  859. 
amendment  of,  may  be  allowed  by,  862. 
bringing  in,  before,  how  enforced,  659. 
cross-examination  on.  859,  861. 
filing,  869. 

form  of,   in   office  of,   859. 

direction  to  bring  in,  without  warrant,  sufficient,  860. 
disputes  as  to,  appointment  to  ascertain,  860. 
duty  of  accounting  party  to  make  out,  859. 
items  in,  to  be  numbered,  859. 
may    appoint    day    to   ascertain    what   admitted,    and 

what  contested  in,  860,  861. 
objection  to  form  of,  may  be  waived,  859. 
proceeding  on,  mode  of,  357,  860,  861. 
surcharging,   861. 

warrant  to  proceed  on,  form  of,  861. 
verifying,    859. 

cross-examination  on  affidavit.  859,  861. 
notice  of,  859. 
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accounts,  vouching,  859,  860. 

books,   when  admissible  for,  859,   860. 
directions  may  be  given  by,  as  to,  859. 
sums    of   $8    and   under,    859. 
warrant  to  proceed  on,  how  underwritten,  861. 
adding  parties,  822,  823. 

in  mortgage  actions,  312,  313,  911,  912. 

See — MORTGAGE  ACTIONS. 

adjournment  of  reference,  by,  825. 
administration  action,  powers  of,  in,  873-878. 

form  of  report  in,  871,  1393-1395. 
admissions  before,  how  made,  860. 

entry  of,  in  Master's  book,  860. 
refusal  of,  costs  occasioned  by,  1275. 
withdrawal  of,  861. 
See — ADMISSIONS. 
appointment  to  ascertain.  860. 
advertisements    for   creditors,   etc.,   may   order,   856. 

form  of,  856,  857. 
dispensing  with,   856. 
when  dispensed  with,   should   be 

stated  in  report,  856. 
sale.    See — SALES  BY  THE  COURT. 
affidavits,  filing,  869. 

evidence,  when  it  may  be  given  by,  667. 
appeal  from,  when  necessary,  866,  867.     See  infra— report. 

it  does  not  lie,  868. 
disallowance  of  claim  by,  858. 
grounds  of,   must  be  raised  before  Master,  865. 
appointment    of,    how  to  be  notified  to  parties,  862,  863. 
attendance  on,   528. 
default  in  attending,  effect  of,  863. 
defendants  by  writ,  in  mortgage  actions  to  be 

served    with,    913. 

incumbrauces,  on  reference  as  to,  913. 
one  sufficient,  862. 
time  for   waiting  on,   528. 
attendance  of  parties  before,  Master  to  regulate,  826. 

what  sufficient,  528. 
auctioneer,  may  act  as,  886. 
barrister,  practising  as,    166,  209. 
book  of,  how  to  be  kept,  861. 

books  and  papers,  may  order  production  of,  854-856- 
of  account,  how  for  evidence,  859. 
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certificate  of,  is  a  report,  863. 

appeal    from,    951-956. 
filing  of,  951,  954. 

notice  of,  to  be  served,  951. 
of    default,    856. 

proceedings   before,   862. 
settling,  863. 

certifying,    after    report,    864. 
charges,  not  to  be  brought  into  office,  860. 
claims,  proceeding  on,  857. 

creditors',  how  proved,  857,  858. 

parties  entitled  to  attend  on,  357,  857. 
not  referred,  cannot  allow,  852,  853. 
class,  may  constitute,  824. 

appoint  solicitor  for,   824. 

appointment  of  solicitor  for,  should  be  stated  in  report,  865. 
costs  of  member  of,  represented  by  separate  solicitor,  1274, 

1275. 

clerk  of,  may  act  as  auctioneer,  884,  886. 
close  of  hearing,  by,  parties  to  be  notified,  863. 

to  be  noted  in  Master's  book,  863. 

commission  to  examine  witnesses,  may  order,  677,  681. 
committee,  appointment  of,  how  made  by,  937,  947. 
passing  accounts,  to  appoint  time  for,  947. 
paying  in  balances,  to  appoint  time  for,  947. 
compensation  for  services,  power  of,  to  allow,  1117. 
contempt  of,  how  punished,  659,  856. 
conveyances,  may  be  settled  by,  858. 

execution  of,  may  direct,  858. 

copies  of  documents,  when  not  to  be  used  before,  860. 
when  to  be  made  for,  860. 
by  whom  to  be  furnished,  860. 
costs  and  expenses,  may  allow,  667,  846-850. 

discretion  of,  as  to,  in  administration  actions,  1117. 
matters  affecting,  should  be  reported  by,  865. 
of  solicitor  appointed  to  represent  a  class,  824. 
when  not  to  be  inserted  in  report  until  revision,  1285. 
Court  may  dispose  of  case,  without  reference  to,  819. 
Court  of  Appeal,  is  an  officer  of,  817. 
creditors,   may  advertise   for,   856,   857.    See— CREDITORS. 

classify,   824. 
advertisement  for,  854,  855. 

dispensing  with,  856. 
form  of,  872. 
claims  of,  how  proved,  857. 

disallowance  of,  appeal  from,  85S. 
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creditors,  claims  of,  parties  entitled  to  attend  proof,  857. 

who  entitled  to  appear  on,  357,  857. 
coming   in   after  time,   858: 

terms,  imposed  on,  858. 

constituting  a  class,  appointment  of  solicitor  for,  824. 
liability  for  costs  of  solicitor  for, 

824. 

disallowance  of  claim  of,  appeal  from,  858. 
plaintiff  claiming  as,  must  prove  claim  in  M.  O.,  858. 
locus  standi  of,  may  be  disputed  in  M.  O.,  858. 
other  creditors  may  contest  claim  of,  858. 
solicitor  of,  as  a  class,  may  be  appointed  by,  824. 
security  for  costs,  when  not  ordered  against,  857. 
cross-examination  of  accounting  party  before,  859,  861. 
death  of,  pending  reference,  865. 
de  die  in  diem,  to  proceed  with  reference,  825. 
deeds,  delivery,  and  execution  of,  power  to  direct,  858. 
default  in  obeying  order  of,  how  punished,  856. 

certificate  of,  form  of,  856. 

defendants,  by  writ,  in  mortgage  actions,  to  notify,  913. 
depositions  in  another  action,  when  evidence  before,  856. 
direction  of,  when  binding  without  warrant,  860. 
disallowance  of  claim  by,  appeal  from,  858. 
discharges,  not  to  be  brought  into  office  of,  860. 
discovery,  may  give  direction  for,  854,  856. 

default  in  making,  how  punished,  659,  856. 
discretion  of,  as  to  costs  in  administration  actions,  1117. 
dispensing    with    advertisement,    856. 

proceedings,  power  as  to,  863. 
service  of  judgment,  822. 

should  be  stated   in  re- 
port, 865. 

disqualification  of,  change  of  reference  in  case  of,  818. 
documents,  may  direct  production  of,  on  examination,  621,  622, 

854,  856. 

appeal   from  direction  of,   for  production  of,   622 
enforcing  order  of,  for  production  of,  856. 

duty  of,  to  devise  speedy  and  least  expensive  mode  of  procedure, 

862. 

erroneous  judgment,  may  refuse  to  proceed  under,  826. 
evidence,   before,   how  taken,   667,   854,   855. 
corroborative,   when  necessary,  855. 
in  support  of  account,  to  give  directions  as  to,  826. 
may  order  to  be  taken  before  Examiner,  854. 
when  to  be  given  viva  voce,  667. 
See  supra — depositions. 
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examination  of  judgment  debtor,  may  be  taken  by,  1057,  1060. 
parties,  may  give  directions  as  to,  854,  855. 
witnesses,  may  give  directions  as  to,  854. 

exceptions  in  writing,  to  ruling,  or  finding  of,  unnecessary,  866. 
ex  parte,  when  not  to  proceed,  873. 
experts,    cannot  employ,   877. 

facts,  state  of,  not  to  be  brought  into  office  of,  860. 
filing  report  of,   necessity  for,  951-954. 

notice  of,  to  be  served,  951. 
place  for,  869. 

filings,  where  made  on  reference  before,  869. 
functus  officio,  when  he  is,  864. 
general  powers  of,  on  references,  828,  853. 
hearing,  close  of,  863. 

parties  to  be  notified  of,  863. 
to  be  noted  in  Master's  book,  863. 
High   Court,   an  officer  of,  817. 
incapacitated,  becoming,  pending  reference,  818,  865. 
improvements,  may  allow  for,  828,  842-846. 

See — IMPROVEMENTS. 
incumbrances,    appointment    on,    reference   as    to,    1391. 

may  direct  payment  of,  858,  859. 
infants,  age  of,  when  to  be  stated  by,  in  report,  871. 
inquiry  before,  to  give  directions  as  to  mode  of  prosecuting,  826. 
preliminary,  to  other  relief,  may  be  ordered  to  be 

made  by,   804,  805. 

inspection,  may  give  directions  for,  854,  855. 
insurance  premium,  when  he  may  allow,  847,  933. 
interest,  arrears  of,  allowable  by,  835. 

annuity,  when  allowable  on,  832. 
compound,  may  be  allowed  by,  828. 
creditors'  claims,  may  be  allowed  on,  by,  147,  148,  149, 

858,  873,  874. 

executors,  when  chargeable  with,  by,  828-832. 
exorbitant,    920. 

legacy,  when  allowed  on,  by,  832,  873,  874. 
mortgagee,  when  he  may  be  charged  with,  by,  833,  834. 

See — MORTGAGE  ACTIONS. 
partnership  accounts,  when  payable  on,  833. 
policies  of  insurance,   when  payable  on,  832. 
principal  and  agent,  when  allowed  between,  832. 
trustee,  when  chargeable  with,  by,  828-832. 
See — INTEREST. 
judgment,   cannot  go  behind,  853. 

restrict  relief  awarded  by,  853. 
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judgment,   entry  of,   by,   1123. 

locu»  standi  of  creditor  obtaining,  may  be  disputed  in 

office  of.  854. 

may  refuse  to  act  on,  when  erroneous,  826. 
power  to  dispense  with  service  of,  822. 
service  of,  when  dispensed  with,  to  be  stated  in  re- 
port, 865. 

just  allowances,  power  to  make,  828,  850-853. 
leave  to  attend  proceedings  before,  Court  may  give,  826. 
legacies,  interest  on,  when  he  may  allow,  832,  873,  874. 
Master's  book,  how  to  be  kept  by,   861. 

admissions  to   be   entered  In,  862. 
close  of  hearing  to  be  noted  in,  863. 

may  appoint  day  to  ascertain   what  admitted   and   what  con- 
tested,   860. 

mortgagee,   when  chargeable   with   rests,  833,    834. 
neglect  and  default,  inquiry  as  to,  828,  836-841. 
next  of  kin,  may  advertise  for,  856. 

objections  in  writing,  to  ruling,  or  finding  of,  unnecessary,  866. 
occupation  rent,  may  allow,  828,  841,   842. 

see  OCCUPATION  RENT. 
office  of.     See  MASTER'S  OFFICE. 
opening  reference,  864. 
papers  to  be  filed  in  office  of,  869. 

transmitted  at  close  of  reference  by,  872,  1123. 
paramount  title,  persons  claiming,  not  to  be  added  by,  823. 

may  move  against  order,  824. 
parties,  adding  in  office  of,  822.     See — PARTIES. 

effect  of,   823. 
added    in  office  of,  bound  as  if  original  parties,  822. 

constituting   a   class,    solicitor   may 

be  appointed   for,   824. 
from  what  time  bound,  823. 
attendance  of,  may  regulate,  357,  826. 
may   be   classified   by,   824. 
examined,  854. 
witnesses,  854. 

must  raise  all  questions  relied  on  in  appeal  from,  865. 
partnership  accounts,  interest  on,  when  allowable  by,  833. 
payment  of  money  into  bank,  how  directed  by,  870. 

or  out  of,  Court,  schedule  required  of, 

to  report,  866. 

pendente  lite,  persons  acquiring  interests,  when  added  by,  822. 
plaintiff  creditor,  must  prove  claim  before,  858. 

other  creditors  may  dispute  claim  of,  858. 
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plaintiff  representing   class,  no  other   representative  necessary, 

824. 

pleadings,  omissions  in  do  not  affect  general  poweTs  of,  827,  836. 
relief  given  beyond  what  claimed  by,  effect  of,  827. 
powers  of,  general,  in  taking  accounts,  828-854. 

not  affected  by  omission  in  pleadings,  or  evidence  flt 

trial,  836. 

priorities  of  parties,  927,   928. 
proceedings  before,  duty  of,  as  to,  862. 
how  certified,  862. 
regulated,  826. 

to  be  carried  on  de  Me  in  'diem,  825. 
production,  may  give  directions  for,  854,  855. 
reasons  of,  when,  and  how,  to  be  stated,  864. 
receiver,  how  appointed,  by.    See — RECEIVER. 
referee  of  titles.      See — QUIETING  TITLES. 
reference  to,  802-805. 

back,  evidence  on,  869. 

adjournment  of,  Master  may  allow,  825. 

reason  of  to  be  stated   in   Master's 

book,    825. 

change  of,  697,  698,  818. 
conduct  of,  who  entitled  to,  820. 

may  be  changed,  820-825. 

order  changing,  is  appealable,  825. 

party   to   whom   transferred,    may   inspect 

papers,  825. 

may  be  dispensed  with,  819. 
neglect  to  prosecute,  825. 
opening,  application  for,  864. 

order  directing,  when  to  be  brought  into  M.  O.,  819. 
place  of,  how  determined,  817,  818. 

change  of,  697,  698,  818. 
proceedings   on,   how   regulated,    826. 
solicitor  conducting,    duty  of,    820. 
to  be  prosecuted  de  dia  in  diem,  825. 
vacation,  may  proceed  with,  in,  825. 
removal  of,  pending  reference,  865. 
rents  and  profits,  may  take  account  of,  828,  835,  839. 
report  of,  accounts  not  to  be  set  out,  or  recited  in,  866. 
administration  action  in,  form  of,  871. 
amendment  of,  after  confirmation,  866,  953. 
appeal  from,  when  necessary,  866. 

after  confirmation,  952,  954. 
costs  of,  956. 
fact,  on  question  of,  868. 
hearing  of,  868. 
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report  of,  appeal  from,  leave  to,  Master  in  Chambers  may  grant, 

954. 

when   refused,  954. 
Local  Master,  951-956. 
Master  in  Ordinary,  121,  122,  955. 
notice  of,  867,  955. 

form  of,  868. 

order  on,  to  recite  grounds,  869. 
parties  entitled  to,  868. 
points,  relied  on  to  be  taken  before  Mas- 
ter, 865. 

Referee,  951-956. 
setting  down,  867,  955. 
time  for,  867,  951,  955. 

vacation  not  to  be  reckoned  in, 

529. 

clerical  errors  in,  how  corrected,  866,  867. 
confirmation  of,  529,  530,  951,  952,  953. 
effect  of,  953. 

order  for,  to  be  entered,  788. 
when   necessary,  952. 

unnecessary,  952. 
costs,  when  not  to  be  inserted  in,  until  revision,  1285. 

matters  affecting,  may  be  stated  in,  865. 
Court  may  refuse  to  act  on,  776. 
date  of,  864. 

evidence  not  to  be  set  out,  or  recited  in,  866. 
filing,  868,  869,  870,  951. 

necessary  before  appeal,  870. 
notice  of,  to  be  served,  870,  951. 
final,  when  to  be  made,  865. 
form  of,  864,  1393-1396. 
general,  what  is,  864. 
issue  of,     866. 

Master   in    Ordinary,    appeal    from,    must  be   to    Di- 
visional Court,  955. 
matters  to  be  mentioned  in,  864,  865,  871. 

advertisements    dispensed 

with,  856. 
appointment     of    solicitor 

for  class,  865. 
costs,    matters     affecting, 

865. 
infant's  age,  871. 
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report  of,  matters  to  be  mentioned  in,  judgment,  service  of,  dis- 
pensed with,  865. 
sums    charged    for  wilful 
neglect    and    default, 
865. 

not  to  be  set  out  in,  866 
mistakes  in,  how  corrected,  866,  953. 
moneys,  referred  to  in,  schedule  of,  to  be  attached,  866. 
mortgage  actions,  in,  931. 

objections  to,  not  taken  on  first  appeal,  are  waived,  953. 
must  have  been  raised  in  M.  O.,  865. 
written,  need  not  be  filed  in  M.  O.,  866. 
payment  of  money  into  bank,  how  directed  by,  870. 
reasons,  how  to  be  stated  in,  864. 
same  as  a  certificate  of,  863. 
schedule  to  be  attached  to,  866. 
separate,   what   is,  864. 
settling,  863. 

parties  entitled  to  notice  of,  863. 
should  not  go  beyond  reference,  853,  854,  864. 
special,  what  is,  864. 

special  circumstances,  may  state,  828,  853,  864. 
vacations,  not  to  be  reckoned  in  time  for  appeal,  529. 
variation,  of,  how  made,  869. 
warrant  to  settle,  on  whom  to  be  served,  863. 
who  may  appeal  from,  868. 
rests,  may  take  accounts  with,  828-830. 

agent,  when  he  may  charge  with,  832. 
meaning  of,  828. 

mortgagee,  when  he  may  be  charged  with, 
personal  representative,  when  charged  with,  828-832. 
trustee,  when  charged  with,   829,  830. 
Rules  of  Court,  duty  to  observe,  825. 

sales  by,  procedure  on,  879-909.     See— SALES  BY  THE  COURT. 
schedule,  to  be  attached  to  report  of,  866. 
service  of  judgment,  may  dispense  with,  822. 

warrant  to   settle   report,   863. 
settlement  of  conveyances,  power  of,  as  to,  858. 
solicitor,  right  to  practice  as,  166,  209. 

class,  for,  may  be  appointed  by,  824. 

separate,  not  to  be  appointed  for  class  represented  by 

plaintiff,  824. 
special  circumstances,  may  report,  828,  853. 

refusal  of,  to  report,  853. 
stated  account,  power  to  inquire  as  to,  854. 
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state  of  facts,  not  to  be  brought  in  before,  860. 
Supreme  Court,  is  an  officer  of,  817. 
surcharge,  in  office  of,  how  framed,  861. 
taxation  by,  appeal  from,  957. 
title,  reference  to,  as  to,  898,  899. 

See — ABSTRACT  OF  TITLK — SALES  BY  THE  COURT 
unascertained  persons,  may  advertise  for,  856. 
vacation,  report  made  in,  valid,  825. 
warrant  of,   form  of    862. 

service  of,  on  parties  verbally  notified  unnecessary, 

860. 

several,  not  to  be  issued,  862. 
to  bring  in  accounts,  when  dispensed  with,  860. 
ascertain  what  admitted  and  disputed,  860. 
consider,  when  to  issue,  826. 

return  of,  proceedings  on,  826. 
service  of,  821. 

proceed  on  accounts,  form  of,  861. 
settle  report,  service  of,  863. 
wilful  neglect  and  default,  may  inquire  as  to,  828,  836-840. 

should  determine  liability  for,  837. 
See — WILFUL,  NEGLECT  AND  DEFAULT. 
witnesses,  examination  of,  before,  855. 

in  infancy  matters,  1132. 

commission  to  take  evidence  of,  may  order,  677,  681. 
cross-examination  of,  before,  855. 
examination  before  Special  Examiner,  may  order,  854. 
parties  as,  before,  854,  855. 
recalling  before,  856. 
subpoenaing  before,  855. 

MASTER  IN  CHAMBERS.     See— BAILABLE  PROCEEDINGS. 

administration,   judgment,   motion   for,   when  he  can   entertain, 

202,  1102. 
appeals,  jurisdiction  as  to,  155,  201,  205. 

from,  to  Judge,  761,  948-951. 
appointment  of,  how  to  be  made,  161. 
attendance  on    motion  before,  528. 
discretion  of,  may  be  reviewed  on  appeal,  949,  950. 
duties  of,  201,  202. 

fraudulent  conveyance  of  land,  jurisdiction  to  set  aside,  203. 
fees,  how  to  be  paid  to,  177. 

not  to  be  taken  by,  for  his  own  use,  177. 
infants,  custody  of,  has  no  jurisdiction  as  to,  155. 

estates  of,   may  order  sale,  etc.,   of,  1126. 

See  infra — settled  estates, 
injunction,  interlocutory,  has  no  jurisdiction  to  grant,  83,  202. 
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Judge,  power  to  adjourn  cases  before,  205,  206. 

judgment  against  absconding  debtor,  has  no  jurisdiction  to  set 

aside,  205,  1196. 

by  default  at  trial,  has  no  power  to  set  aside,  961. 
motion  for,  on  admissions,  may  be  entertained  by,  772. 
specially     indorsed     writ,     appeal    lies 

from,    761. 

under  Rule  603,  may  grant,  754. 
jurisdiction  of,  155,  201-206. 

matters  excepted  from,  155,  201,  202. 
jury  notice,  can  only  strike  out,  for  irregularity,  144,  202. 
leave  to  appeal,  jurisdiction  as  to,  201,  954. 
liberty  of  subject,  jurisdiction  as  to,  155,  201,  205. 
lunatics,  jurisdiction  as  to,  155. 
mandamus,  has  no  jurisdiction  to  grant,  202. 
matters  excepted  from  jurisdiction  of,  155,  201,  202. 
oath  of  office,  to  be  taken  by,  162. 
officer  of  Supreme  Court,  161. 
Official  Referee,  is  ex  offlcio  an,  163. 
may  sit  for,  205. 
order  of,  to  be  signed  by,  786. 
powers  of,  when  sitting  for,  205. 
orders  of,  to  be  signed  by,  786. 
partition,  has  no  jurisdiction  as  to,  202,  1120. 
prohibition,  has  no  jurisdiction  to  grant,  202. 
quo  warrantn  proceedings,  jurisdiction  in,  204. 
reference  to  Master,  right  of  to  direct,  204. 
referring  causes,  jurisdiction  as  to,  204. 
representation  of  deceased  party,  may  be  appointed  by,  326. 
Rules  of  Court  may  be  made  regulating  jurisdiction  of,  155. 
settled  estates,  jurisdiction-  excluded  as  to,  201,  202. 
solicitor,  summary  application  against,  cannot  entertain,  204. 
statute  enlarging  power  of  Judge  in  Chambers,  effect  of,  on,  203. 
staying  proceedings,  jurisdiction  as  to,  202,  205. 
striking  out    jury  notice,  jurisdiction  as  to,  144,  202. 

pleadings,  has  no  power  to,  446. 
tenure  of  office,  165. 

Trustee  Act,  application  for  advice  under,  may  not  entertain,  155. 
venue,  changing  in  C.  C.  action,  jurisdiction  as  to,  205. 

MASTER  IN  ORDINARY.     See— MASTER— MASTER'S  OFFICE. 
appeal  from,  in  Chambers,  948-951. 

practice,  as  to  questions  of,  121,  955. 
reports,  or  certificates,  of,  121,  122,  955. 

lies  to  Divisional  Court,  121,  122,  955. 
appointment  of,  how  to  be  made,  161. 
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Chambers,  jurisdiction  of,  in,  871. 

appeals  from  in,  121,  955. 
fees  of,  when  sitting  in,  871. 
fees  of,  how  payable,  177. 

not  to  be  taken  by,  for  his  own  use,  177. 
oath  to  be  taken  by,  162. 
officer  of  Supreme  Court,  161. 

High  Court,  161. 
Official  Referee,  is  ex  cffloio  an,  163. 

may  sit  for,  872. 
orders  of,  to  be  signed  by,  786. 
references  to  be  directed  to,  153. 
shorthand  reporter  of,  fees  payable  to,  977. 
tenure  of  office,  165. 

MASTER'S     OFFICE.       See— MASTER— MASTER     IN     ORDINARY- 
MORTGAGE  ACTIONS — SALES   BY  THE  COURT. 
accounts,  default  in  bringing  in,  penalty  for,  659. 

notice  to  commit  for,  service 

of,  659. 

cross-examination  on,  859,  861. 
advertisement  for  creditors,  856,  857. 
appointment,  attendance  on,  528. 
carriage  of  judgment  in,  819,  820. 

commission  to  examine  foreign  witness,  Master  may  order,  677, 

681. 
conduct  of  reference  in.  who  entitled  to,  820. 

changed  for  delay,  820,  825. 
duty  of  solicitor  having,  820. 
creditors'  claims  attendance  on  proof  of,  357,  857. 

advertisement  to  prove,  856,  857. 
defendants,  conflicting  rights  of,  how  determined,  313. 

entitled  to  notice  of  proceedings,  821. 
delay  in  prosecution  of  reference  in,  825. 
evidence  in,  how  to  be  given,  667,  854,  855. 
judgment,  carriage  of  in,  819. 

service  of,  on  parties  added  in,  822,  823. 

infants  added  in,  391,  392,  822,  823. 
lunatics  added  in,  391,  392,  822,  823. 
moving  against,   823. 

vacations    not    to    be    reckoned    in 

time  for,  529. 

party  served  with,  may  move  against,  353-356,  823, 

913. 
when     he   may   obtain    order   to 

continue  proceedings,  578. 
to  be  brought  into,  in  14  days  from  issue,  819. 
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leave  to  attend  proceedings  in,  effect  of,  as  to  costs,  357. 
lunatic,  service  of  judgment  on,  391,  392,  822,  823. 
appointment  of  guardian  ad  litem  to,  392. 
committee  of,  to  be  made  co-defendant,  391,  392. 
notice  to  be  given  of  proceedings  in,  821. 
order  adding  parties,  Master  may  discharge,  824. 

of  reference,  to  be  brought  into  in  14  days  from  issue,  819. 
parties,  adding,  in,  822,  823. 

effect  of,  152. 
mortgage  actions,  323. 

See — MORTGAGE  ACTIONS. 
improperly  added.  824. 
Master  may  classify,  824. 
place  of  reference,  change  of,  697,  698,  818 
proceedings  in,  parties  served  with  judgment  may  attend,  355. 

costs    of,    356. 
to   notify    plaintiff, 
of  desire  to  at- 
tend,  355. 

not  attending,  not  entitled  to  notice,  356. 
to  be  carried  on  de  die  in  diem,  825. 
production  of  documents  in,  854-856. 

default  in,  how  punished,  856. 

motion     to    commit    for, 
659,  856. 

order  for,  service  of,  660. 
security  for  costs,  may  be  ordered  in,  1327. 
wilful  neglect  and  default,  taking  account  of,  828,  836-840. 
witness,  evidence  of,  when  to  be  given  viv  uvoce  in,  667. 
examination  of,  in,  854,  855. 
recalling,  in,  856. 
"  MATTER." 

meaning  of,  in  Act  and  Rules,  2. 
MEMORIALS.     See— EVIDENCE— QUIETING  TITLES— SALES  BY  THE 

COURT. 
MERCHANTS.     See— EXPERTS. 

Court  may  obtain  assistance  of,  229. 
MERGER. 

equitable  doctrine  as  to,  made  rule  of  law,  66,  67,  918. 
MESNE  PROFITS. 

action  for,  judgment  in  ejectment,  when  not  evidence  in,  721. 

default  of  defence  in,  judgment,  735,  736. 
MIDDLESEX.     See— LONDON. 
assizes  in,  131. 
sittings  of  H.  C.  J.  to  be  held  in,  132. 
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MILEAGE. 

affidavit  of  payment,  1287. 

service  of  process,  for,  when  not  allowed,  1287. 
MINUTES.     See— JUDGMENT. 
MISJOINDER.     See— PARTIES. 

MISTAKE. 

jurisdiction  of  High  Court  as  to,  15,  17. 

MISTAKE  OF  TITLE.     See — IMPROVEMENTS— OCCUPATION  RENT. 
MONEYS  IN  COURT.     See— PAYMENT  INTO  COURT— PAYMENT  our 

OF  COURT — STOP  ORDER. 
interest  on,  211,  212,  1507. 
investment  of,  213,  218,  219,  220. 
Rules  of  Court,  may  be  made  as  to,  156. 
stock,  purchase  of,  authorized  for  investment  of,  218. 
stop  orders,  as  to,  may  be  granted,  221.     See — STOP  ORDER. 
Suspense  Account,  transfer  to,  when  authorized,  212,  1508. 
Toronto  General  Trust  Co.,  empowered  to  invest,  219,  220. 
MONTH.     See— TIME. 
MORTGAGE.     See — EQUITY  OF  REDEMPTION — MORTGAGE  ACTIONS 

— MORTGAGEE — MORTGAGOR. 
acceleration  of  payments,  by  default,  568,  569. 

relief  against,  567,  568,  569. 
Accountant,  held  by,  213,  220. 

proof  of  claim  on,  915. 
agreements  affecting,  effect  of,  921. 
assignee  of,  right  of,  to  recover  money  not  advanced,  915,  916. 

proof  of  claim  by,  932. 
attornment  clause  in,  effect  of,  927. 
claim  on,  proof  of,  915. 

collateral  advantages,  obtained  by  mortgagee,  916. 
consideration  for,  inquiry  as  to,  915. 

lien  for,  when  mortgage  void,  927. 
consolidation  of,  when  allowed,  917,  918. 
costs,  stipulation  entitling  mortgage  solicitor  to,  void,  846. 

what  are  coverable  under,  846,  847. 
covenant  for  payment  in,  how  enforced,  555,  556. 

when  implied,  555. 
debt,  evidence  as  to,  915,  916. 
derivative,  account  on,  916,  921. 

discharge,  certificate  of,  mortgagor  not  bound  to  accept,  937. 
documents  relating  to,  delivery  up  of,  on  redemption,  236. 
equity  of  redemption  divided,  redemption  when,  930,  931. 

rights  of  purchasers  inter  se,  930. 
See — EQUITY  OF  REDEMPTION. 
J.A.— 106 
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expenses,  what  recoverable  under,  846,  847. 

foreign  currency,  payable  in,  927. 

incumbrance,  prior  redeemed,  when  recoverable  under,  847. 

insurance  moneys,  mortgagee  wnen  accountable  for,  924,  925. 

application  of.  924,  925. 
premium  for,  when  recoverable,  847. 
insure,  statutory  power  to,  924,  925. 
interest,  recoverable  under,  919. 
exorbitant,  920. 
extra,  agreement  for,  921. 
increased,  stipulation  for,  920. 

payable  in  advance,   how  allowed  in  mortgage  action, 

921. 

payable  without,  effect  of,  920. 
post  diem,  rate  recoverable,  920,  921. 
six  months',  in  lieu  of  notice  of  payment,  when  recover- 
able, 568. 

jurisdiction  of  H.  C.  J.,  as  to,  15,  18,  19. 
lost,  indemnity  to  party  redeeming,  937. 
merger  of,  a  question  of  intention,  918. 
money  not  advanced  on,  when  recoverable,  915. 
payment  of,  after  default,  568. 

acceleration    of,  for    default  in  payment  of    instal- 
ment, 568,  569. 

payments  on  account,  appropriation  of,  923,  924. 
prior  incumbrance  redeemed,  when  it  may  be  tacked  to,  847. 
proof  of  claim  on,  915. 

by  Accountant,  915. 

profit  costs  of  solicitor,  mortgagee,  not  recoverable  under,  846. 
re-borrowing  money  on  security  of,  921. 
redemption  of,  before  due,  when  allowed,  935. 

where  mortgagee  takes  steps  to  enforce,  935. 
sale,  expense  of,  recoverable  under,  847. 
stated  account,  as  to,  916. 

Statute  of  Limitations,  how  far  a  defence  to,  921-923. 
surety  for  payment  of,  rights  of,  556. 
tacking  claims  to,  when  allowed,  918. 
tender,  effect  of,  921. 

validity  of,  when  not  impeachable  in  M.  O.,  917. 
void,  lien  for  consideration,  927. 

MORTGAGE    ACTIONS.       See  —  MASTER  —  MASTER'S    OFFICE- 
MORTGAGE— MORTGAGEE— MORTGAGOR— SALES  BY  THE  COURT, 
abortive  sale,  foreclosure  after,  when  ordered,  558. 
account  in  case  of,  916. 
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account,  affidavit  proving,  915. 

assignee  of  mortgage,  how  proved,  932. 
change  of,  563,  567. 

notice  to  be  served  in  case  of,  567. 
evidence  on  taking,  915,  916. 
Master  to  take,  915. 
mortgagee  in  possession,  by,  916. 

owning  equity  of  redemption,  316. 
notice  of  taking,  to  be  served,  913,  914. 
parties  entitled  to  attend  taking  of,  915. 
redemption  action,  in,  934,  935. 
taking  of,  by  Master,  915-917. 
stated,  may  be  relied  on  in  M.  O.,  916. 
subsequent,  to  be  taken  by  Master,  933. 
Accountant,  proving  claim  in,  915. 

administrator  of  mortgagor,  appointment  of,  by  H.  C.  J.,  in,  327. 
affidavit  of  claimant,  prim<i  facie  evidence,  915. 

non-payment,  for  final  order,  562,  563. 

by  whom  to  be  made,  562. 

arrears,  stay  of  proceedings  in,  on  payment  of,  567-569. 
assignee  of  mortgage,  proof  of  claim  by,  932. 
assignment,  on  redemption,  936,  937. 
assignor  of  mortgage,  as  a  defendant,  311,  312. 
certificate  of  bank  manager,  for  final  order,  562,  675. 
certificates  to  be  produced,  as  to  incumbrances,  910,  911. 
change  of  account,  after  report,  effect  of,  567. 

final  order,  when  granted  after,  567. 
chattels,  mortgagee  of,  entitled  to  foreclosure,  557. 

pledgee  of,  only  entitled  to  sale,  557. 
claim,  indorsement  of,  on  writ,  259,  260. 

doubtful,  not  to  be  adjudicated  on  ex  parte,  911. 
proof  of,  915,  916. 

by  Accountant,  915. 

assignee,  932. 

co-defendants,  disputes  between,  313. 
conflicting  rights  of  defendants,  how  determined,  313. 
consolidation  of  mortgages,  when  allowed,  917,  918. 
conveyance,  on  redemption,  936,  937. 

settlement  of,  on  sale,  933,  934,  936. 
when   infants  interested, 
1132. 
costs,  in,  appeals  as  to,  117. 

tacking  to  mortgage  debt,  846,  918. 
See — COSTS. 
County  Court  Clerks,  certificate  of,  when  required,  911. 
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covenant,  action  on,  after  sale  under  power,  564,  566. 

may    be    combined    with    action    for    fore- 
closure, or  sale,  556. 

enforcing    judgment    on,  after    foreclosure,    effect  of, 

564,  566. 
implied,  555. 
judgment  on,  when  obtainable,  555,  556. 

how  obtained,  725. 

relief  on,  foundation  for,  should  be  made  in  pleadings, 

742,   743. 

how  granted,  555,  741. 
credit,  notice  of,  after  report,  567. 

service  of,   567. 

creditors,  priority  of,  how  expressed  in,  927,  928. 
Crown,  not  foreclosed,  except  by  consent,  557,  564. 
day  to  show  cause,  when  reserved  in  judgment,  740. 

unnecessary,  740. 

death  of  mortgagee,  before  day  for  redemption,  effect  of,  564. 
default  of  appearance,  judgment  on,  739-744. 

defence,  judgment  on,  739,  740. 
in  payment,  how  proved,  562,  563,  675. 
defendants  in,  311-316.  318,  320,  321,  910,  911,  912. 
adding.    See    infra— parties, 
not  appearing  in  M.  O.,  may  be  foreclosed,  914. 
by  writ,  notice  to,  in,  M.  O.,  913. 
when     entitled    to    dismissal     of,    on     payment     of 

arrears,  568. 
deficiency,  order  for  payment  of,  how  obtained,  259,  555,  566. 

not     granted     when     no    personal 

liability,   555»  566. 

delivery  of  possession,  plaintiff  may  claim,  259. 
deposit,  for  sale,  when  necessary,  559,  560. 

application  of,  after  abortive  sale,  561. 

when    proceeds    of    sale    insuffi- 
cient, 561. 

defendant,  when  entitled  to  return  of,  562. 
dispensing  with,  560. 
increase  of,  when  ordered,  561. 
indorsement  on  writ  respecting,  560. 
not  required  from  infant,  560,  740. 

dismissal  of,  when  brought  for  default  of  instalment,  567,  568. 
dispute  note,  filed,  judgment,  how  obtained  after,  741-744. 

defences  available  under,  921. 
documents,  delivery  up  of,  on  redemption,  936. 
dower  in  surplus,  Master  may  report  as  to,  853,  934. 
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equity  of  redemption,  mortgagee  owning,  account  by,  316. 

parties    interested    in,    may    be    added    in 

M.  O.,  312-315. 
See — EQUITY  OF  REDEMPTION. 
execution  creditors,  priority  of,  927,  928. 
expenses,  recoverable  by  mortgagee,  846,  847. 
evidence  in  proof  of  claim,  915. 

by  Accountant,  915. 
final  order,  when  granted,  562,  570. 

account  changed  after  report,  567. 
application  for,  how  made,  562,  563. 
certificate  of  Bank  of  non-payment,  675. 
effect  of.  564.  1026. 
entry  of,  788. 

foreclosure,  for,  in  lieu  of  sale,  when  granted,  558. 
notice  of  motion  for,  when  necessary,  563. 
redemption  action,  when  granted  in,  570. 
refusal  of,  grounds  for,  563,  564. 
sale,   for,  933. 

in  lieu  of  foreclosure,  558. 

foreclosure,  action  for,  stops,  Statute  of  Limitations,  922. 
abortive  sale,  after,  when  ordered,  558. 
chartered  bank,  right  of,  to,  557. 
chattel   mortgagee,  entitled  to,  557. 
Crown,  not  granted  against,  557,  564. 

except  by  consent,  557. 
defendants,  when  entitled  to  sale  in  action  for,  559. 

not  appearing,  of,  914. 
equitable  by  deposit,  entitled  to,  557. 
final  order  of.     See — »upra> — final  order, 
lands  out  of  jurisdiction,  may  be  granted  as  to,  558. 
mortgagees  entitled  to,  555,  557. 

of  railway,  not  entitled  to,  557. 
municipal  corporation,  right  of,  to,  557. 
non-appearing  defendants,  of.  914. 
order  for,  to  be  entered,  788. 
opening,  564-566,  930. 

at  instance  of  mortgagor,  564,  565,  930. 
terms  of,  565. 
by  mortgagee,  565,  566. 
pledgee  of  chattels,  not  entitled  to,  557. 
proving  claim  after,   914. 

terms  imposed,  914. 

redemption  action,  how  obtained  in.  935. 
See  infra — redemption. 
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foreclosure,  right  of  mortgagee  to,  may  be  lost,  557. 
sale  may  be  ordered  in  lieu  of,  558,  559. 
subsequent  incumbraucers,  of,  502,  749,  914. 

proving  claim,  after,  914. 
redeeming,    may   proceed 

for,   930. 

vendor  of  railway,  not  entitled  to,  557. 

improvements,  by  mortgagee,  what  are  allowable,  843-846,  919. 
incumbrances,    redeemed,  interest  allowed  on,  847,  918. 

when  they  cannot  be  kept  on  foot,  933. 
inquiry  as  to,  in,  909. 
reference  as  to,  when  refused,  910. 

unnecessary,  910. 

subsequent,  Master  to  inquire  as  to,  909. 
incumbrancers,  account  of  claims  of,  915. 

added  in  M.  O.,  right  of,  to  sale,  560,  561. 

adding  in  M.  O.,  911,  912. 

certificates  as  to,  required  in  M.  O..  910,  911. 

disclaiming,  not  entitled  to  costs,  914. 

disputes  between,  929. 

execution  creditors,  910-912. 

foreclosure  of,   562,   914. 

parties  to  writ,  notice  to,  in  M.  O.,  913. 

prior,  when  necessary  parties  to  writ,  910. 

priority  of,  927,  928,  929. 

proof  of  claims  by,  915,  932. 

proving  claim  after  foreclosure,  914. 

redeeming,  may  foreclose  other  parties,  930. 

reference  should  not  be  taken  unnecessarily,  910. 

representatives  of  deceased,  912. 

subsequent,  Master  to  inquire  as  to,  909,  910. 

not  to  be  made  parties  to  writ,  912. 
indorsement  of  writ  of  summons  in,  55o. 
infant  defendants,  judgment  against,  how  obtained,  739-741. 

day  to  show  cause  in,  740. 
inquiry   whether    sale,   or    foreclosure,   more 

beneficial  for,  740. 

heirs  of  mortgagor,  when  necessary  parties, '314. 
instalment,  action  for  default  in  payment  of,  dismissal  of,  when 

ordered,  567,  568. 

action  for  default  in,  stay  when  ordered,  569. 
default  in,  accelerates  payment  of  debt,  568,  935. 
insurance  money,  mortgagee  when  accountable  for,  924,  925. 

application  of,  to  restoring  buildings,  924,  925. 
premium  for,  when  recoverable,  847,  933. 
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interest,  action  for  default  in  payment  of,  staying,  567-569. 
agreements  for  extra,  921. 
arrears  of,  recoverable,  919,  920. 
compound,   when  recoverable,  920. 
incumbrances  redeemed,  what  allowed  on,  847,  918. 
mortgagee  in  possession,  when  chargeable  with.  833. 

retaining    surplus,    when    chargeable    with, 

834. 

payable  in  advance,  921. 
rate  of,  920,  921. 

after  day  of  payment,  920,  921. 
recoverable,  919-921. 
rests.      See — RESTS. 
simple,  prima  facie,  payable,  920. 

Statute  of  Limitations,  how  far  a  bar  to  recovery  of, 

835,  921,  922. 

subsequent,  what  allowed,  933. 
tender  stops,  921. 
judgment,  assignment  of,  on  redemption,  936. 

creditor  of  mortgagor,   solicitor  of,   may  be  served, 

512. 
default  of  appearance,  741-744. 

defence,  741-744. 
implied  provisions  of,  776. 
in,  to  be  entered,  787,  788. 
against  infants,  739-741. 

day  to  show  cause,  in.  740. 
Chambers,  when  granted  in,  739,  740. 
forms  of,  776,  777,  1431-1434. 
motion  to  vary,  by  parties  added  in  M.  O.,  913. 
on  prcecipe,  741-744. 

forms  of,  743,  1431-1434. 
extraordinary  relief  not  granted,  743. 
interlocutory  injunction  not  continued 

by,  743. 
service     of,     on     judgment     creditors'    solicitor, 

authorized,    512. 

motion  for,  on  admissions  in  pleadings,  770-774,  775. 
stay  of  proceedings,  when  ordered  after,  569,  570. 
jurisdiction  of  H.  C.  J.,  as  to,  15,  19,  20,  558. 
lands  out  of  jurisdiction,  jurisdiction  as  to,  558. 
Us  pendens,  doctrine  of,  822. 

lost  mortgage,  indemnity  to  party  redeeming,  937. 
lunatic  defendant,  judgment,  how  obtained  against,  740. 
Master,  may  add  parties,  in  his  office,  911,  912. 
mechanics'  lien,  adding  parties  claiming,  912. 
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merger  of  incumbrances,  918. 

month,  one  only,  to  be  allowed  in  fixing  new  day,  571. 
mortgage,  true  consideration  for,  evidence  as  to,  915. 

validity  of,  when  not  impeachable  in  M.  O.,  917. 
mortgagee  in  possession,  liability  of,  833,  834,  839,  840,  926,  927. 
attaching  creditor  of,  912. 
payment  of  debt,  when  bound  to  accept,  before  it  is 

due,  935. 

priority  of,  927,  928. 

mortgagor,  notice  to,  in  Master's  office,  when  requisite,  913,  914. 
motion  for  judgment  in,  on  admission  in  pleadings,  770,  774,  775. 
new  day,  appointment  of,  when  account  changed,  560,  567. 

one  month  only  to  be  allowed,  571. 

non-attendance  in  M.  O.  of  parties  served,  effect  of,  914. 
non-payment,  certificate  of  Bank  of,  675. 
notice  of  credit,  when  account  changed,  567. 

proceedings  in  M.  O.,  on  whom  to  be  served,  911,  913, 

914.- 

occupation  rent,  mortgagee  when  liable  for,  833,  834,  839,  840, 

841,  842,  926,  927. 
opening  foreclosure  by  mortgagor,  564-566,  930. 

mortgagee,  565,  566. 
order  adding  parties,  motion  to  discharge,  913. 

for  payment  of  deficiency,  when  made,  555,  566. 
parties  added  in  M.  O.  may  move  against  order,  913. 

time  for,  913. 

claiming  priority  to  plaintiff,  910. 
date,  at  which  they  become  parties,  912. 
not  appearing,  to  be  foreclosed,  914. 
notice  to  be  served  on,  911. 
adding  in  M.  O.,  312,  313,  911,  912. 

order   for,   when  obtainable,   312,    313, 

Oil,  912. 

setting  aside,   313,   913. 

deceased  -puisne  mortgagee,  representatives  of,  912. 
defendants,  311-316,  318,  320,  321,  910-912 

disputes  between,  how  determined,  313. 
prior  mortgagees,  when  not  added  as,  314. 
sureties  may  be  joined  as,  311. 

principal,  when  a  necessary  party, 

312. 

incumbrancers,  how  made,  911,  912. 
interested  in  equity  of  redemption,  312. 
not  appearing,  how  served,  914. 
notice  of  taking  accounts  to  be  served  on,  911,  913. 
personal  representative  of  mortgagor,  320. 
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parties,  tenant  of  mortgagee,  912. 

wife  of  mortgagor,  313. 
payment  of  redemption  money,  how  directed,  870. 

obtained,  870,  871. 

action  for,  after  enforcing  power  of  sale,  566. 
after  report,  on  account,  567. 

reference  as  to,  when  ordered,  567. 
appropriation  of,  923,  924. 
effect  of.  922-924. 
extending  time  for,  931.  932. 
immediate  order  for,  555. 

when  refused.  555. 
implied  covenant  for.  555. 

mortgagee  plaintiff,  cannot  refuse  to  accept,  569. 
new  day  for,  one  month  only  to  be  allowed,  571. 
personal  order  for,  may  be  claimed,  259,  555. 

plaintiff  when  entitled  to,  555,  556. 

not     entitled,     558, 

566. 

plaintiff  cannot  refuse  to  accept,  569. 
Statute  of  Limitations,  to  stop,  by  whom  made,  922. 
pendente   lite,   persons   acquiring  interests,   when   necessary   par- 
ties, 910. 

pledgee  of  chattels,  not  entitled  to  foreclosure,  557. 
possession,  mortgagee  in,  liability  of,  833,  834,  839,  840,  926,  927. 

plaintiff  may  claim,  259. 
proecipe.     See — supra — judgment, 
prior  mortgagee,  when  to  be  made  a  party,  314,  315,  910. 

account  by,  to  subsequent  incumbrancer,  316. 
assignee  of  equity  of  redemption,  when  entitled 

to  attack  security  of,  315. 
priorities  of  incumbrancers,  927,  928. 
deeds  of  same  date,  928. 
settled  by  judgment,  effect  of,  929. 
proof  of  claim  in,  915. 

by  assignee,  932. 
purchase  money,  at  sale,  how  applied,  934. 

residue,  how  disposed  of,  934. 

railway  company,  mortgage,  how  enforced  against,  557,  558. 
receiver,  appointment  of,  as  against  railway  company,  557. 
reconveyance  on  redemption,  936,  937. 
redemption,  action  for,  procedure  in,  935. 

account  to  be  taken  in,  934,  935. 
default  hi,  subsequent  accounts,  935. 
dismissal  of,  for  default,  570. 

effect  of,  570. 
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redemption,  action  lor,  dismissal  of,  costs,  571. 

final  order,  in,  may  be  granted,  570. 
foreclosure  of  plaintiff  in,  570,  935. 

subsequent  incumbraucers, 
570,  571,  914,  935. 
judgment,  on  prwcipe,  in,  741. 
offer  to  redeem,  whether  necessary,  315. 
payment  into  bank,  how  directed,  870. 

out  of  bank,  how  obtained,  870, 
871,  937. 

sale,  when  not  ordered  in,  315,  935. 
subsequent  mortgagee  bringing,  314,  315. 
assignment  of  mortgage  on,  936. 
conveyance  on,  936,  937. 

when  mortgage  comprises  realty  and 

personalty,  930,  931. 
day  for,  how  appointed,  929. 
default  of,  562,  563,  933,  935. 
documents,   delivery  up  of,   on,  936. 
equity  of  redemption  divided,  930,  931. 
extending  time  for,  931,  932. 
how  directed,  in  action  for  sale,  929. 

foreclosure,  929. 
Master  to  appoint  day  for,  929. 
money,  how  paid  out  of  bank,  870,  871,  937. 
mortgagor,  by,  effect  of,  933. 
new  day  for,  when  appointed,  563,  567. 

one  month  only  to  be  allowed,  571. 
omission  to  appoint  day  for,  how  remedied,  929. 
payment  into  bank,  how  directed,  870. 

out  of  bank,  how  obtained,  870,  871,  937. 
reconveyance  on,  936,  937. 
six  months  allowed  for,  559,  929,  934. 
statutory  provisions  as  to,  935. 
subsequent  incumbrancer,  when  he  may  bring  action 

for,  315. 

time  for,  allowed,  559,  571,  929,  934. 
when  shortened,   559. 
when  instalment  only,  in  arrear,  567,  568. 
where  several  persons  entitled  to  redeem,  931. 
Registrar's  certificate,  required  as  to  incumbrancers.  911. 
rents  and  profits,  mortgagees'  liability  for,  833.  834,  839,  840- 

842.  926,  927. 
account   for,    how   affected  by   allowance   for 

improvements,  919. 
repairs,  mortgagee  when  entitled  to  be  allowed,  845. 
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report,  date  of,  931.      See — MASTER 
confirmation   of  931. 
contents  of,  932. 
correcting  error  in,  931. 
rests,  mortgagee  accounting  with,  833,  926. 
reversioner,  when  not  entitled  to  redeem,  936. 
sale.    See — supra — redemption. 

abortive,  foreclosure  may  be  ordered  after,  558. 

action  for,  stops  Statute  of  Limitations,  922. 

advertisement.      See — SALES  BY  THE  COURT. 

conduct  of,  when  defendant  may  be  required  to  take,  561. 

conveyance  to  be  settled  by  Master  on,  933. 

defendant  requiring,  to  deposit  $80;  559,  560,  561. 

may  be  required  to  take  conduct  of, 

561. 

memorandum  to  be  filed  by,  560. 
when  entitled  to,  559,  560,  561. 
deposit  when  necessary  to  obtain,  559,  560. 

application  to  increase  amount  of,  561. 
how    applied,    561. 
return  of,  562. 
duty  of  Master,  not  to  sell  whole,  when  part  sufficient,  934. 

mortgagor  as  to  advertisement,  884. 
equitable  mortgagee,  by  deposit,  not  entitled  to,  557. 
final  order  for.  933. 

may  be  granted  though  judgment  is  for 

foreclosure,  558,  559. 
not  granted  in  Chambers  before  day  for 

redemption,  559. 
immediate,  when  granted,  559. 
iucumbrancers,  when  entitled  to,  559-561. 
judgment  for,  defendant  when  entitled  to,   in  foreclosure 

action,  560,  561. 
may  be  ordered,  instead  of  foreclosure,  555,  558,  559. 

claimed  by  mortgagee,   555. 
mode  of,  933.     See — SALES  BY  THE  COURT. 
mortgagee,   right   of,   to,   555. 

how  lost,  557. 

by  deposit,  when  not  entitled  to,  557. 
mortgagor,  duty  of,  as  to  advertisement,  884. 
not  ordered,  except  time  for  redemption  first  given,  558. 
order  for,  on  prwcipe,  in  lieu  of  foreclosure,  how  obtained, 

560,  561. 

to  be  entered.  788. 
pledge  of  chattels,  only  entitled  to,  557. 
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sale,  purchase  money  to  be  paid  into  Court,  933. 

application  of,  934. 

redemption,  how  ordered  in  case  of,  929. 
subsequent  incumbrancer,  when  entitled  to,  559,  560,  561. 

not  entitled  to,  557. 

time  allowed  for  redemption,  in  actions  for,  929. 
second  action,  for  subsequently  accruing  instalment,  is  improper, 

556. 
service  of  notice  of  proceedings  in  M.  O.,  911,  913. 

on  judgment  creditor's  solicitor,  authorized,  512. 
proof  of,  in  M.  O.,  915. 
six  months,  allowed  for  redemption,  929,  934. 

plaintiff  in  redemption  action,  when  not  entitled  to 

935. 
interest,    or   notice   of  payment,   mortgagee,    when 

entitled  to,  568. 
Sheriff's  certificate  required  as  to  incumbrances,  910. 

form  of,  911. 
Statute  of  Limitations,  how  far  a  defence  in,  921-923. 

bar   to   recovery  of   .interest, 
835. 

payments  to  stop,  by  whom  to  be  made, 

922. 
staying  proceedings  in,  on  payment  of  arrears,  567,  568,  569. 

after  judgment,  569,  570. 
subsequent  default  after,  570. 
subsequent  accounts,  933. 

in  redemption  action,  935. 

incumbrancers,  adding  as  parties  in  M.  O.,  909-912. 

See — supra — parties, 
action  for  redemption  by,  315. 
foreclosure  of,  in  M.  O.,  562,  914. 
impeaching  prior  mortgage,  315. 
obtaining   sale,    has   no  priority    for 

costs,  315. 
redemption   by,   930. 
sale,    not  entitled   to,    in    action   for 

redemption,  315. 
when  entitled  to,  559,  560,  561. 
surety,  liability  of,  for  deficiency,  312. 

defendant,  may  be  joined  as,  311. 
lien  of,  for  payments, 
rights  of,  in,  556,  928. 
tacking,  how  far  allowed,  918. 

tenant  in  common,,  right  of,  to  redeem,  922,  930,  931. 
tender  effect  of,  921. 
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time  allowed  for  redemption,  in,  929. 

extending,   931,   932. 
waste,  when  restrained,  22. 

wife  of  mortgagor,  when  a  necessary  party  to,  313,  314. 
wilful  neglect  and  default,  allegations  as  to,  in  pleadings,  un- 
necessary, 827. 

account  may  be  taken  of,  839,  840. 
writ  of  summons  in,  indorsement  of  claim,  259,  260. 
MORTGAGEE.     See — EQUITY  OF  REDEMPTION — MORTGAGE— MORT- 
GAGE ACTIONS — MORTGAGOR. 
Accountant,  proof  of  claim  by,  as,  915. 
account  by,  833,  834,  835,  839-847,  915,  916,  917-927. 
affidavit  of,   proving  claim,   915. 
agreements,  affecting  debt  of,  effect  of,  921. 

by,  with  mortgagor,  not  binding,  on  subsequent  in- 

cumbrancer,  921. 

appeal  by,  as  to  costs,  when  allowable,  117. 
arrears  of  interest,  recoverable  by,  919,  921,  922. 

set-off  of,  by,  when  in  possession,  842. 
assignee  of,  rights  of,  915,  916. 

proof  of  claim  by,  932. 
attornment  clause,  effect  of,  842. 
bailiff,  when  he  may  charge  for  services  of,  847. 
chattels,  of,  right  to  foreclosure,  557. 
collateral  advantages  stipulated  for,  916. 
consolidation  of  mortgages,   when  allowed,  917,  918. 
costs,  right  to,  918,  1245,  1256. 

appeal  as  to,  117. 

and  expenses  recoverable  by,  846,  847. 
death  of,  before  day  fixed  for  redemption,  effect  of,  564. 
debt  for  which  mortgage  held,  proof  as  to,  915,  927. 
deficiency,  may  obtain  order  for  payment  of,  259,  555,  566. 
derivative,  account  by,  916. 

equitable,  by  deposit,  when  not  entitled  to  sale,  557. 
equity  of  redemption,  assignee  of,  not  liable  to,  311,  312. 
estoppel  of.  918.  927. 
expenses  recoverable  by,  846,  847. 
foreclosure,  right  to  claim.     See — MORTGAGE  ACTIONS. 
improvements  by,  when  allowed.  845. 
insurance  by,   effect  of,  924,   925. 

premium  for,  when  recoverable,  847. 
whether  he  can  recover  debt  as  well  as,  925. 
interest,  compound,  when  liable  for,  833,  834. 
recoverable  by,  835,  842. 

on  prior  incumbrance  redeemed,   847,  918. 
rest.     See — infra— rests. 
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six   months',   in   lieu  of  notice  of  payment,   when  en- 
titled to,  568. 

lien  of,  for  consideration,  when  mortgage  void,  927. 
merger  of  securities,  918. 

money  not  advanced,  when  recoverable  by,  915. 
mortgagor,  implied  covenant  of,  for  payment,  555. 
notice  by,  to  tenant  of  mortgagor  to  attorn,  effect  of,  68. 
occupation  rent,   liability  for.  841. 

set-off  of,  against  arrears  of  interest,  842. 
party,  when  necessary,  to  action  by  mortgagor,  68. 
partition,  when  entitled  to,  1121. 
payment,  when  he  cannot  refuse  to  accept,  569. 
notice  of,  when  entitled  to,  568. 

six  months'  interest  in  lieu  of,  when  entitl- 
ed to,  568. 
payments  to,  appropriation  of,  923,  924. 

tender  of,  effect  of,  921. 

payment  of  mortgage  debt,  implied  covenant  for,  555. 
personal  trouble,  cannot  charge  mortgagor  for,  847. 
possession,  in,  liability  of,  833,  834,  839,  840,  926,  927. 

may    sell    under   power,    though    rents    sufficient 

to  pay  interest,  923. 
See — MORTGAGE  ACTIONS. 

prior,  assignee  of  equity  of  redemption,  when  entitled  to  attack, 

315. 

incumbrance,  paid  by,  847,  918. 
owning  equity  of  redemption,  account  by,  316. 
redemption  of,  action  for,  parties  to,  314. 
sale,  when  not  ordered  as  against,  315. 
subsequent  incumbrancer,  rights  of,  as  against,  3"14,  315. 
when  not  to  be  made  party  to  foreclosure  action,  314. 
priority  of,  how  determined,  927,  928. 
proof  of  claim  by,  915. 
puisne,  accountable  to  prior,  for  profits  of  land,  840. 

not  bound   by  agreement  between  mortgagor  and  prior 

mortgagee,  841. 

railway  company,  how  entitled  to  enforce  security  against,  557. 
receiver,  when  appointed  for,  or  against,  939. 
redemption.     See — MORTGAGE  ACTIONS. 
rents,  when  accountable  for,  835,  839,  840,  926,  927. 

costs  of  collection,  when  chargeable  by,  847. 
rests,  when  liable  to  account  with,  833,  834,  926. 
sale,  right  to  pray  for,  555. 

by,  under  power,  834,  840,  923. 

surplus,  liability  for,  834,  840,  923. 
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selling  under  power,  when  authorized,  923. 

proceeds  of,  how  applied,  923. 
surplus  proceeds,  duty  as  to,  923. 
six  months'   notice  of  payment,  or  six  months'   interest,  when 

entitled  to,  568. 
Statute  of  Limitations,  as  a  defence  against,  921,  922. 

subsequent  incumbrancers,  how  affected 

by,  922. 

subsequent,  when  not  entitled  to  sale,  free  from  prior  mortgage, 

557. 

surety,   may  obtain  order  for  payment  against,   555,  556. 
surplus  on  sale  by,  liability  for,  834,  840. 
tacking,  how  far  allowed.  918. 
tender  to,  effect  of,  921. 

validity  of  security  of,  when  not  impeachable  in  M.  O.,  917. 
voluntary,  priority  of,  928. 
waste  by,  when  restrained,  22. 

wilful  neglect  and  default,  liability  for,  839,  840,  923. 
MORTGAGOR.      See — EQUITY  OF  REDEMPTION — MORTGAGE — MORT- 
GAGE ACTIONS — MORTGAGEE. 
arson,  by,  effect  of,  on  insurance,  925. 
assignee  of,   liability  of,  to  mortgagee,  311,  312. 
ejectment  by,  67. 
derivative,  rights  of,  916,  921. 

estoppel  of,   where   money   reborrowed,     921,   927. 
heirs  of,  when  necessary  parties,  314. 
husband   of,   when  a   necessary   party,   314. 
implied  covenant  for  payment  by,  555. 
insurance  by,  effect  of,  925. 
lost,  indemnity  required  on  redeeming,  937. 
patent,  of,  may  sue  to  restrain  infringement,  68. 
redemption,  right  of,  as  to,  935. 
rent,  mortgagee  when  liable  to,  for,  926. 

rests,  mortgagee  when  liable  to  account  to,  with,  833,  834,  926. 
surety  of,  liability  of,  for  deficiency,  312. 
waste  by,  when  restrained,  22. 
wife  of,  when  a  necessary  party,  313,  314. 
MOTION.     See — ADMINISTRATION— CHAMBERS — DIVISIONAL   COURT — 

NEW  TRIAL. 

abandoned,  costs  of,  975. 
account,  for,  802. 

affidavit  in  support  of,  802. 
notice  of,  to  be  given,  804. 
adjournment   of.    may    be   ordered,    539. 
affidavit,  may  be  used   in  support  of,  671. 
cross-examination  on,  672. 
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affidavit,  to  be  mentioned  in  notice  of,  672. 

terms  may  be  imposed  on,  539. 
filed,  689,  690. 

withdrawal  of,  cannot  prevent  cross-examination,  672. 
application  to  Court,  or  Judge,  to  be  made  by,  535. 
attendance  on,  in  Chambers,  528. 
award,  against,  notice  of,  form  of,  540. 
by-law,  to  quash,  how  to  be  made,  536. 
camera,  may  be  heard  in,  82. 
costs  of,  when  Court  has  no  jurisdiction,  527. 
abandoned,  975. 
countermanded,  975. 
may  be  tendered,  1276. 

dismissal  of,  when  necessary  parties  not  served,  539. 
evidence  on,  536,  537,  671-677. 

how  obtained  in  support  of,  673,  674. 
vivd  voce  in  support  of,  how  obtained,  673. 
ex  parte,  when  entertained,  537. 

opposite  party  appearing  gratis,  entitled  to  be  heard, 

537. 

precedence  of,  in  Judge's  Chambers,  545. 
further  evidence  on,  675,  676. 
irregularity,  to  set  aside  proceedings  for,  540. 

notice  to  specify  irreg- 
ularity,  540. 

judgment,  against,  in  interpleader  issue,  967. 
jury  actions,  963,  965. 
non-jury  actions,  964,  965,  966. 
for,  764-770. 

admissions  in  pleadings,  on,  770-775. 
any  application  may  be  turned  into,  775. 
by  special  leave,  763. 

Chambers,  in,  administration  action,  1101-1108. 
mortgage  action,  739,  740. 
partition  action,  1119,  1120. 
when  writ  specially  indorsed,  748-763. 
Court,  powers  of,  on,  768,  770. 
default  of  defence,  on,  when  necessary,  736-739. 
defendant,  by,  770,  772. 
discretion  of  Judge,  on,  not  interfered  with  on 

appeal,  772. 

documentary  evidence  on,   770-775. 
infants,  as  against,  770. 

in  mortgage  actions,  739. 
leave  to  make,  when  necessary,  763,  764. 
set  down,  when  necessary,  767. 
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judgment  for,  on  admissions  in  pleadings,  770-775. 

letters,  775. 

when  counter-claim  set  up,  773. 
documentary  evidence,  when  it  may  be  made, 

770-775. 

Rule  603,  under,  748-763. 
time  for  setting  down,  767. 
leave  to  serve,  when  necessary,  539. 
may  be  turned  into  motion  for  judgment,  775. 
minutes,  to  vary,  781,  782. 
costs  of,  782. 

notice  of,  affidavit  of  service  of,  when  to  be  filed,  528,  689. 
countermanding,  975. 

costs  of,  tender  of,  to  formal  parties,  1276. 
defendant  by,  539. 
failure  to  serve,  effect  of,  539. 

injunction  for,  when  leave  to  serve  unnecessary,  539. 
irregular,  effect  of,  526,  527. 
leave  to  serve  when  necessary,  539. 
seven  days',  required,  to  quash  by-laws.  536. 

Divisional  Court,  973. 

to  commit,  when  it  may  be  served  on  solicitor,  623. 
set    aside  irregular  proceedings,  form  of,  540. 

award,  form  of,  540. 
too  short,  how  waived,  527. 
two  clear  days',  ordinarily  required,  526. 
when  necessary,  535. 

oral  evidence  in  support  of,  how  obtained,  673. 
order  nisi  abolished,  535. 
person  not  a  party,  when  he  may  make,  537. 
prisoner,  evidence  of,  how  obtained  for,  675. 
quashing  by-law,  for,  how  made,  536. 
renewal  of,  when  entertained,  535. 
res  judicata,  doctrine  of,  how  far  applicable  to,  535. 
Rule  under  which  made,  need  not  be  specified,  526. 
rule  ni'Si  abolished,  in  civil  matters,  535. 
second,  for  same  cause,  when  allowable,  535. 
service  of  notice  of,  when  it  may  be  made  without  leave,  539. 

with  writ  of  summons,  539. 
setting  down,  233,  541. 

mode  of,  541. 

stranger  to  action,  when  he  may  make,  537. 
subpoena,  to  witness,  in  support  of,  673. 
summons,  proceedings  by,  abolished,  535. 
A.— 107 
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transfer  of,  when  made  to  wrong  Court,  967. 
unnecessary  appearance  on,  costs  of,  527,  1278. 
Weekly  Court,  to,  days  for  hearing,  233. 
cause  list  at,  233. 
filings  where  made,  233. 
witness,  attendance  to  give  evidence  on,  how  procured,  673,  675. 

default  of,  proceedings  in  case  of,  674. 
MULTIPLICITY  OF  SUITS. 

jurisdiction  of  H.  C.  J.  to  prevent,  16,  25. 
MUNICIPAL  CORPORATIONS. 

certain  actions  against,  to  be  tried  without  a  jury,  141,  142. 

N. 
NAME. 

of  Judge,  or  officer,  to  be  stated  in  judgment,  or  order,  786. 
partners,  disclosure  of,  how  enforced,  262. 
person,  carrying  on  business  in  a  name  not  his  own,  disclosure 

of,  how  enforced,  407. 
NEGLECT  AND    DEFAULT.      See— WILFUL   NEGLECT  AND   DE 

FAULT. 

NEW  TRIAL. 

conditional  on  payment  of  costs,  when  rescinded,  788-790. 

duty  of  party  obtaining,  789. 

Court  dissatisfied  with  verdict,  no  ground  for,  971. 
damages,  too  small,  970. 
excessive,  971. 

discovery  of  new  evidence,  when  ground  for,  972. 
duty  of  party  obtaining,  789. 
evidence,  conflicting,  769. 

admission  or  rejection  of,  when  no  ground  for,  967. 
final  judgment,  may  be  given  on  motion  for,  768. 
grounds  for,  968-972. 

Judge  dissatisfied  with  verdict,  no  ground  for,  971. 
jury,  omission  to  swear,  no  ground  for,  969. 

answers  of,  insufficient  to  award  judgment,  963. 
disagreement  of,  962,  963. 
disallowance  of,  challenge  for  cause,  969. 
refusal,  or  omission  of,  to  answer  question,  147. 

of  Judge  to  submit  questions  to,  147. 

verdict  of,  against  evidence,  when  ground  for,  968,  970,  971. 
misdirection,  when  ground  for,  968,  969,  970. 
mis-trial,  proceedings  after,  968. 
motion  for,  to  Divisional  Court,  963. 

Court  of  Appeal.  123,  964. 

time  for.  974. 
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motion  for,  copies  of  shorthand  notes  required  on,  970. 
final  judgment  may  be  given  on,  768. 
grounds  for,  to  be  stated,  974. 
in  High  Court  case  tried  in  C.  C.,  719. 
County  Court  case.  1340. 

tried  in  H.  C.  J.,  719. 
notice  of,  to  be  seven  days',  973. 
omission  to  set  down,  effect  of,  974. 
powers  of  Court  on,  768,  769,  770. 
setting  down,  973. 
striking  out,  974. 
time  for.  973. 
not  granted,  when,  967. 

omission  of  evidence  at  trial,  when  no  ground  for,  711,  712. 
partial,  may  be  granted,  967,  972. 
point  not  taken  at  trial,  not  allowed  on.  968. 
refusal  of  Judge  to  submit  question  to  jury,  no  ground  for,  147. 
rescinding  order  for,  for  non-payment  of  costs,  789. 
restrictions  on  granting,  967. 
smallness  of  damages,  when  ground  for,  970. 
substantial  wrong,  necessary  for.  967. 

what  amounts  to,  968.  065). 
surprise,  for.  968,  972. 
time  for  moving  for,  973. 

verdict,  contradictory  in  cross-actions,  as  ground  for.  971. 
against  evidence,  when  ground  for,  968,  970. 
unsatisfactory,  when  ground  for,  971. 

NEXT  FRIEND.     See  —  ADMINISTRATION  —  DISCOVERT  —  INFANT- 
MARRIED  WOMAN. 

consent  of,  to  being  added,  or  substituted,  necessary,  359. 
costs,  liability  of,  for,  330,  341,  1251. 
discovery,  when  bound  to  make.  634. 

not  bound  to  make,  634. 
infant,  for,  329-331. 

married  woman,  when  to  sue  by,  331,  340. 
mother  of  infant  may  apply  for  its  custody,  etc.,  without,  103. 
omission  to  name,  objection  for,  how  taken,  340. 

waiver  of.  340. 

refusing  to  proceed,  removal  of,  330. 
solvent,  must  be,  for  married  woman,  341. 

need  not  be,  for  infant,  329. 
unprofessional,  cannot  act  as  solicitor,  250,  341. 
who  may  be,  for  married  woman,  341. 

infant,  330. 

writ  of  summons,  may  not  be  issued  by,  in  person,  250,  341. 
NEXT  OF  KIN.    See— ADMINISTRATION. 
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NONSUIT. 

effect  of,  judgment  of.  962. 
judgment  of,  when  set  aside,  962. 

pleadable  in  bar  of  another  action,  962. 
plaintiff  not  entitled  to  demand,  962. 
NOTE  CLOSING  PLEADINGS. 

may  be  entered  on  default  of  defence,  451,  731,  732. 
"  NOT  GUILTY  BY  STATUTE." 

defence  of,  may  be  pleaded,  468,  469. 

to  contain  reference  to  statute,  469. 
when  admissible.  469. 

NOTICE.    See — ABSTRACT  OF  TITLE— COURT  OP  APPEAL— JUDGMENT 
—  MORTGAGE  ACTIONS  —  MOTION  —  NOTICE   OF    ACTION  — 
NOTICE    OF    MOTION— NOTICE   OF   TRIAL— SALES    BY    THE 
COURT — WRIT  OF  SUMMONS. 
of  appeal,  to  Court  of  Appeal,"  988. 

form  of,  988. 

grounds  to  be  stated  in,  974. 
from  judicial  officers  in  Chambers,  948. 
Judge  in  Chambers,  958. 

Court,  974. 
at  trial.  973. 
report,  955. 
Master,  955. 
referees.  955. 
taxing  officers.  957. 
assessment  of  damages,  703. 
examination  of  opposite  party  as  a  witness,  664. 

witness  in  support  of  motion,  618,  619,  673. 

on  whom  to  be  served, 
618,  619,  673. 

injunction.     See— INJUNCTION. 
motion.    See — NOTICE  OF  MOTION. 

proceedings  in  action,  parties  when  not  entitled  to,  355,  723, 

732,    733. 

trial.     See — NOTICE  OF  TRIAL. 
oral,  insufficient,  505. 

exception  in  M.  O.,  860. 
printed  or  "written,  may  be,  452. 
printing,  regulations  for,  505. 

registered  instrument,  of  proving  by  secondary  evidence,  691. 
style  of  cause  in.  505,  506. 

secondary  evidence,  of  intention  to  prove  documents  by,  691. 
term's,  abolished,  159,  160. 
to  admit  documents,  may  be  given,  691. 

costs  of  proving,  when  not  given,  J  275. 
form  of,  691,  1384,  1385. 
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Attorney-General,  to  be  given,   when  validity  of  statute   in 

question,  108. 

defendant,  Betting  up  vexatious  defence  in  ejectment,  721. 
inspect  documents,  when  to  be  served,  656. 

form  of,  1384. 

produce  documents  referred  to  in  pleadings,  654,  655. 

affidavit,  654. 

form  of,  655,  656. 
at  trial,  656. 

form  of,  1384. 
service  of,  how  proved,  671. 
verbal,  insufficient,  505. 
will,  of  proving  by  secondary  evidence,  691. 
written,  requisite,  505. 
NOTICE  OF  ACTION. 

unnecessary,  when  injunction  claimed.  242. 
waiver  of  must  be  pleaded,  458. 

NOTICE  OF  MOTION.    See— ADMINISTRATION— MOTION. 
amendment  of.  502. 

appeal  from  judicial  officers  in  Chambers,  948. 
Judge  in  Chambers.  958. 

Court,  974. 
at  trial,  973. 
Masters,  955. 
referees,  955. 
report,  955. 
taxing  officers,  957. 
grounds  to  be  stated  in,  974. 

attendance  on,  in  Chambers,  what  sufficient,  528. 
award,  against,  form  of,  540. 

address  of  plaintiff,  or  his  solicitor,  when  to  be  indorsed,  250. 
for  attachment,  service  of,  659. 

commission  to  take  evidence,  form  of,  682. 
judgment  in  default  of  defence,  731-744. 

awarded  by  posting  up,  when,  511. 
See — JUDGMENT. 

Rule  under  which  it  is  given  need  not  be  stated,  526. 
service  of,  may  be  dispensed  with,  513. 

by  advertisement,  etc.,  may  be  ordered,  513. 
leave  for,  when  necessary,  539. 
out  of  Ontario,  291. 
substituted,  may  be  ordered,  513. 
with  writ  of  summons,  when  authorized,  539. 
seven  days',  when  necessary,  536,  973. 
to  commit  client,  service  of,  on  solicitor,  659. 
set  aside  proceedings  for  irregularity,  540. 
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to  stay  proceedings,  62. 

two  clear  days'  ordinarily  required,  526. 
NOTICE  OF  TRIAL. 

amendment  of,  704. 

at  bar,  to  be  given  to  Registrar,  703. 

countermand  of,  not  allowed,  704. 

dismissal  of  action,  for  not  serving,  600-602. 

either  party  may  give,  698. 

form  of,  703,  1386. 

of  County  Court  case  at  High  Court  sittings,  719. 
High  Court  case  at  C.  C.  sittings,  719. 

remamet,  of,  704. 

short,  what  is,  703. 

ten  days'  required,  703. 

vacation,  may  be  given  in,  529. 

when  it  may  be  given,  698. 

who  may  give,  698. 
NOTICE  OF  WRIT  OF  SUMMONS. 

foreigner  to  be  served  with,  in  lieu  of  writ,  292,  293. 
NOTICE  TO  ADMIT.     See— NOTICE. 
NOTICE  TO  PRODUCE.     See— NOTICE. 
NUISANCE.     See— INJUNCTION. 

expert,  employment  of,  to  report  as  to  how  it  may  be  abated,  230. 

NUNC  PRO  TUNG. 

entry  of  judgment,  when  order  for,  may  be  made.  572. 

O. 

OATH. 

meaning  of,  in  Act  and  Rules,  3. 
of  ofHce,  by  Judge,  11. 

administration  of,  11. 
officers  of  Court,  162. 
officers  of  Court  may  administer,  176. 

administration  of,  162. 

OBJECTIONS.    See— ABSTRACT  OF  TITLE. 
OCCUPATION  RENT. 

devisee,  liability  for,  842. 

heir,  liability  for,  842. 

improvements  allowed,  where,  845. 

interest  on,  when  chargeable  against  a  mortgagee,  841,  842. 

mistake  of  title,  person  in  possession  under,  when  liable  for,  842. 

mortgagee,   liability  for,   841. 

purchaser,  liability  for,  841. 
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tenant  in  common,  liability  for,  842. 
trustee,   liability  for,  842. 
vendor,  liability  for,  841. 
OFFICE  COPY.     See— COPIES. 
OFFICE  HOURS. 

of  officers  of  Court,  165,  188. 
OFFICER.     See— OFFICERS  OF  COURT. 

OFFICERS  OF  COURT.    See—  Title*  of  the  Various  Officers. 
absence  of,  how  supplied,  189. 
Accountant  of  Supreme  Court,   161. 

duty  of,  171,  1508. 

appeal  from,  when  sitting  in  Chambers,  948-951. 
appointment  of,  how  made,  160,  161. 

before,  attendance  on,  528. 
attendance  before,  189,  528. 
auxiliary  to  each  other,  189. 
books  of,  to  be  open  ^to  inspection,  184. 

fees  payable  for,  184. 

business  not  to  be  transacted  by,  unless  upon  personal  attend- 
ance of  party,  or  his 
solicitor,  189. 

except       proceedings       under 
Quieting  Titles  Act,  1149 
transacted  at  officer's  house,  189. 
Clerk  of  the  Crown  and  Pleas,  161. 
Clerk  of  the  Process,  161. 
Clerk  of  Records  and  Writs,  161. 
Clerk  of  Weekly  Court,  196. 
commutation  of  fees  of,  165. 

Orders  in  Council  for,  to  be  laid  before 

L.  A.,  182,  183. 

consent  to  exercising  jurisdiction,  no  bar  to  appeal  from,  951. 
constables,  177. 

Deputy  Clerks  of  the  Crown,  164,  165. 
Deputy ,  Registrars,  164,  165. 
Deputy    Sheriffs,    177.     See — SHERIFF. 
Divisions,  to  remain  attached  to,  161. 
doubts  as  to  position  of,  ^may  be  determined  by  Rules,  161. 
duties  of,  3. 

may  be  regulated  by  Lieut.-Governor,  161,  162. 

Rules  of  Court,   162. 

extracts  from  books  of  as  to  judgments,  etc.,  fees  for,  184. 
fees   of,    Local   Masters,  ,and   Deputy    Registrars   and   Deputy 

Clerks,  commutation  of,  165. 
how  payable,  164,  166., 
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fees  of,  returns  of,  to  be  made  by,  167. 

forms  of,  167. 
gaolers,  177. 
holidays,  to  be  observed  by,  188. 

offices  of,  not  to  be  opened  on,  189. 
illness  of,  duties  may  be  assigned  to  others,  189. 
Inspector  of  Legal  Offices,  173,  174. 
Judges  of  Supreme  Court,  power  of,  as  to,  161. 
Lieutenant-Governor  in  Council,  power  of,  as  to,  161. 
Local  Masters,  ,161. 

officer  of  Supreme  Court,   161, 

H.  C.  J.,  161.       , 
Local  Registrars,  164,  165. 
marshal  and  Clerk  «^  Assize  of  County  of  York,  168. 

outer  counties,   168,   198,   199. 
See — MARSHAL,    AND    CLERK    OF 

ASSIZE. 

Master  in  Chambers,  161. 
Master  in  Ordinary,  161. 

officer  of  Supreme  Court,  161. 

H.  C.    L,  161. 

names  of,  may  be  changed  by  Lieutenant-Governor,  161. 
oath  to  be  taken  by,  162. 

before  whom  to  be  sworn,  162. 
power  to  administer,  176. 
office  hours,  of,   165,  188,  1508. 
in  vacation,  188. 
transacting  business  out  of,  188. 
offices,  where  to  be  kept,  163. 
Official  Referees,  ex  offlcio,  163. 

papers,  size  of,  for  rolls  and  records,  how  regulated,  505. 
personal  attendance  of  litigant,  or  solicitor,  necessary,  189. 
precedence  of  parties  before,  189. 
proceedings  to  be  produced  by,  for  inspection,  184. 

fees    for,    184. 

"  proper  officer,"  meaning  of,  3. 
Registrar  of  Court  of  Appeal,  160,  161. 

H.  C.  J.,  two  may  be  appointed,  161. 

salaries  of,  orders  in  Council  as  to,  to  be  laid  before.L.  A.,  182, 

183. 

payment  of,  177. 

paid  by,  not  to  take  fees  for  their  own  use,  166,  177. 
seals  of,  167. 

search  with,  general,  fees  payable  for,  184. 
security  to  be  given  by,  162,  163. 
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OFFICERS  OF  COURT— Continued. 
Sheriffs,  177.      See— SHERIFF. 
Shorthand  Reporters,  174. 
Special  Examiners,  175,  ,176. 
Taxing  Officers,  161. 
time  for  keeping  offices  open,  165,  188. 
transmission  of  papers,  by,  from  local  offices,  522,  523. 
to  one  another,  522,  523. 
vacation,  office  hours  in,  188. 
weekly  sittings  of  Court,  attendance  of,  at,  196. 
witness,  fees  payable  to,  on  producing  documents,  153. 
OFFICES  OF  COURT.      See— OFFICERS  OF  COURT. 
OFFICIAL  GUARDIAN  AD  LITEM. 

account  of,  in  Accountant's  books,  169. 

return  to  be .  made  of,  to  Lieutenant-Governor,  170. 
transfer  of  surplus,  169. 

administration,   when  to  be  served  with  notice  of  motion  for, 

1111. 
appointment  of,  how  made,  168. 

new,  transfer  of  papers,  etc.,  on,  170. 
costs  of,  168,  169. ; 

how  paid,  1251,  1270. 
return  of,  to  be  made  by,  170. 
solicitor,  employed  by,  169. 
where  estate  small,  169. 
Devolution  of  Estates  Act,   when  to    be  notified   of  proceedings 

under,  1133. 
duties  of,  168,  219,  270. 

duty  of,  on  being  served  with  writ  for  infant  defendant,  270. 
infant,  added  in  M.  O.,  how  appointed,  for,  391. 
insurance,  on  lands  mortgaged  to  Accountant,  duty  as  to,  219. 
lunatic,  when  to  be  appointed  guardian  ad  litem  for,  389,  390. 
mortgages  held  by  Accountant,  for  infants,  duty  of,  as  to,  219. 
notice  to,  of  sales  under  Devolution  of  Estates  Act,  1133. 
payment  into  Court,  dispensing  with,  notice,  when  to  be  served 

on,   539. 

practising,  may  be  debarred  from,  170. 
qualification  of,  168. 

remuneration  of,  respecting  mortgages  held  by  Accountant,  219. 
salary  of,  169. 

how  to  be  paid,  169. 

Order  in  Council  as  to,  to  be  laid  before  the  Legis- 
lature, 182,  183. 
service  of  writ  on,  for  infant,  effect  of,  270,  271. 

judgment    on,    for   infant,   391,   392. 
settled  estate  of  infants,  service  of  proceedings  re,  1135. 
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substitution  of  another  guardian  in  place  of,  273. 

taxes  on  lands  mortgaged  to  Accountant,  duty  as  to,  219. 

writ  of  summons,  when  to  be  served  on,  for  infant,  270,  271. 

not  to  be  served  on,  for  infants,  271, 

272. 
OFFICIAL  REFEREES— See  REFEREE. 

appeal  from  certificate,  report  of,  872,  951-956. 

appointment  of,  how  to  be  made,  163. 

Arbitration  Act,   reference  to,   may  be  ordered   under,   806-814. 

case  may  be  remitted  to,   816,  817. 

certificate  of,  appeal  from,  951-956. 

filing,  951. 

costs,  of  reference  to,  809. 
death  of,  ^815. 

evidence,  to  be  transmitted  to  proper  officer  by,  813. 
examination  of  judgment  debtors  may  be  taken  by,  1057,  1060. 
ex  offlcio,   who  are,  163. 
extra,  how  appointed,  163. 
fees,  how  payable  to,  164,  813. 
inquiry,  before,  how  conducted,   808. 
Judge  of  H.  C.  J.  may  refer  cases  to,  805,  806,  809. 

powers  of,   as   to  proceedings   before,   814. 
judgment,  cannot  be  awarded  by,  812. 
jurisdiction  of,  in  Chambers,  155. 
Local  Judge  cannot  refer  cause  to,   806,  810. 
Master  in  Chambers,  acting  for,  205. 

may     adjourn     case     before 

Judge,    206. 

cannot  refer  cause   to,  806,  810. 
Master  in  Ordinary,   may  sit  for,   872. 

order  for  reference  to,  under  s.  28,  of  Arbitration  Act,  form  of, 

1416. 

29,  of  Arbitration  Act,  form  of, 
1416. 
powers  of,  on  references  to,  814. 

procedure  before,  808,  811,   816,  817. 

i 
questions  referable  to,  under  s.  28,  of  Arbitration  Act,  806,  807. 

may  be  submitted  to  Court  by,  816. 
reasons  of,  Court  may  require,  816,  817. 
references  to,  authorized.  806.  809. 

under  s.  28,  of  Arbitration  Act,  806. 
s.  29,  of  Arbitration  Act,  809. 
proceedings  on,   how   carried  on,  808,  811,   817. 
See — MASTER. 
report  of.  on  reference   for  inquiry,  808. 

trial.   811.   812. 
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report  of,  appeal  from,  809,  813,  951-956. 
confirmation  of,  809. 
costs,  questions  affecting,  808. 
filing,  808,  951. 

notice  of,  to  be  served,  951. 
how  confirmed,  809 
judgment  on,   how  obtained,  809. 
motion   against,   809,   813,   951-956. 
order  confirming,  to  be   entered,   788. 
powers  of  Court,  and  Judge,  as  to.  816.  817. 
questions  may  be  submitted  to  Court  by,  816. 
Rules  of  Court  regulating  jurisdiction  of,  power  to  make,  155. 
sales  by,  procedure  on.     See — SALES  BY  THE  COURT. 
special   circumstances,   may  report,  828,  853. 
trial  of  action,  before,  809. 

form  of  order  for.  416. 
in   what   cases    directed,    810. 
how    to    be    conducted,    808,    811,    817. 
order  for,  appealable,  811. 
witnesses,  may  examine,  814. 

ORDER.  See — INJUNCTION — JUDGMENT — HIGH  COURT  OF  JUSTICE 
MASTER — MORTGAGE  ACTIONS — ORDER  TO  CONTINUE 
PROCEEDINGS. 

abandonment  of,  when  granted  on  condition,  788,  789. 
against  person  not  a  party,  how  enforced,   1044. 
amendment  of,  795-797. 
appeal  from,  785. 

enlarging  time  for,  530-534. 
See — Chambers,  infra. 

arrest,   for.     See— BAILABLE  PROCEEDINGS. 
carriage  of,  in  M.  O.,  819,  820. 
certiorari,  for,   may  be  granted.   1220. 
Chambers,  how  to  be  signed,  786. 

appeal  from,  when  made  by  judicial  officer,  948-951. 

time  for,  948. 
entry  of,  in  full,  when  necessary.  788. 

See  infra — entry. 

changing  solicitor,  may  issue  to  client  on  prwoipe,  513. 
charging.     See — CHARGING  ORDER. 
clerical  error  in,  how  amended,  795,  796. 
conditional,  when  to  be  deemed  abandoned.  788.  789,  790. 
consent,  not  appealable  without  leave,  115,  116. 
amending,  793. 
varying.  793-795. 
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continuing  proceedings.      See — ORDER  TO   CONTINUE  PROCEED- 
INGS. 

copy  of,  to  be  delivered  to  Registrar  on  appeal  from,  975. 
costs,   as   to,   when  appealable,   115-118. 
date  of,  how  to  be  stated  in,  779,  784. 
takes  effect  from,  784. 

de  facto,  invalid  if  ultra  vires,  93. 

i 
discretionary,  when  appealable.  479. 

dispensing  with  payment  of  money,  when  O.  G.  to  be  notified 

of  motion,  539. 
enforcing.        See  —  ATTACHMENT     OF     PERSON  —  EXECUTION  — 

SEQUESTRATION. 
entry  of,  when  necessary,  787. 

unnecessary,   788. 
date  of,  to  be  stated,  788. 
nunc  pro  tune,  782,  785. 
omission,   787. 
place  of,  787. 

error  in,  how  corrected,  792-796. 

ex  parte,  party  affected  by,  may  move  to  rescind,  538. 
entry   of,    when   unnecessary,    788. 
costs,  uot  awarded  by,  538. 
motion  against,  538.  , 

further  evidence  on,  538,  539. 
service  of,  537. 
time  for  moving  against,  538.  ^ 
when  granted,  537. 
refused,  537. 

final.     See — MORTGAGE  ACTIONS. 
garnishee,  for  payment  by,  effect  of,  1086,  1087. 

See — ATTACHMENT  OP  DEBTS. 
hours  for  service  of,  528. 

indorsement  of,  to  ground  order  for  attachment,  1031,  1032. 
in  favour  of  person  not  a  party,  how  enforced,  1044. 
injunction.     See — INJUNCTION. 
interlocutory,  when  not  appealable,  119,  120,  981. 

appeal    from,    time    for    bringing,     128. 
doubts  as  to  what  is,  how  determined,  119. 
what  is,  119,  120,  982. 
what  is  not,  119,  120,  982. 
interpleader.     See — INTERPLEADER. 
irregularity  in,  not  to  affect  purchaser,  101. 
issuing,  time  for,  819. 

Judge's,  in  Chambers,  appeal  from,  120,  122. 
how  signed,  786 
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Judge's  in  Court,  appeal  from,  120,  121,  956,  957,  974. 

name  of  Judge,  to  be  stated  in,  786. 
judicial  officer  in  Chambers,  appeal  from,  948-951. 
jurisdiction,   made  without,   not  to  affect  purchaser,   101. 
liberty  to  apply,  reservation  of,  unnecessary  in,  779. 
Local  Master  in  Chambers,  of,  appeal  from,  948-951. 
lunacy,  declaring,  to  be  entered  in  full,  788. 
lost,  directed  to  be  redrawn,  787. 
mandamus,  of,  1206,  1209,  1214,  1215. 

See — MANDAMUS. 
mandatory,  service  of,  507. 

enforcing,  1041,  1042. 

Master  In  Chambers,  of,  appeal  from,  948-951. 
meaning  of,  in  Act,  and  Rules,  3. 
minutes  of,  settling,  procedure  on,  780-782. 
varying,  motion   for,  781,  782. 
mistakes  in,  correction  of,  792-796. 

name  of  judge,  or  officer,  pronouncing,  to  be  stated  in,  786. 
nisi,  abolished,  in  civil  proceedings,  535. 
nuno  pro  tune,  entry  of,  783. 
of  course,  how  issued,  198. 

need   not  be  entered,  788. 
what  are,  198. 

office  copy  of,  how  certified,  507. 
omissions  in,  how  correcte'd,  795-797. 

original,  when  it  need  not  be  shown  at  time  of  service,  512. 
paragraphs,  to  be  divided  into,  777. 
payment  of  costs,  for,  effect  of,  1020-1022. 

to  be  initialed  by  Judge,  584,  585. 
money,   for,   effect  of,   1020-1022. 

into  Court,  for,  effect  of,  1022. 
prwcipe,  when  issued  on,  108,  513. 

entry  of,  unnecessary,  788. 
prohibition.     See — PROHIBITION. 

reference,  directing,  when  to  be  taken  into  M.  O.,  819. 
replevin.     See — REPLEVIN. 
reversal  of,  on  new  matter,  evidence  required  for,  797. 

date  from  which  it  takes  effect,  785. 
revivor,  of.     See — ORDER  TO  CONTINUE  PROCEEDINGS. 
service  of,  507,  512,   659,   660. 

hours  for,  528.  "  "' 

original,  when  to  be  shown,  at  time  of,  512. 
power  of  Master  to  dispense  with,  822. 
solicitor,  on,  when  sufficient,  659,  660. 
settlement  of,  procedure  on,  780-782. 
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signature  of,  786. 
sums,  how  expressed  in,  779. 

to  continue  proceedings.     See — ORDER  TO  CONTINUE  PROCEED- 
INGS. 
ultra  vires,  breach  of,  not  punishable,  93,  1031. 

effect  of,  793. 

variation  of,  on  new  matter,  797,  798. 
vesting.     See — PURCHASER — SALES  BY  THE  COURT. 
writs,  for  return  of,  how  issued,  1054-1056. 
ORDERS  IN  COUNCIL. 

as  to  salaries  of  officers,  to  be  laid  before  Leg.  Assy.,  182,  183. 

may  be  disapproved  of  by  Leg.  Assy.,  183. 
ORDERS  OF  COURT. 

unrepealed,  schedule  oft  1344. 

ORDER  TO  CONTINUE  PROCEEDINGS.     See-ABATEMENT. 
adding  parties,  by,  on  transmission  of  interest,  576-580. 
appeal,    when   necessary,   pending,   572. 
assignee,  when  entitled  to,  574. 
costs,  may  be  issued  to  recover,  583. 

liability  of  party  issuing  for,  578,  580. 
counter-claim,  on  death  of  defendant,  580. 
death  of  party  before  service  of  writ,  573. 
after  judgment,  1043. 
pendente  lite,  574. 

defendant,  right  of,  to  compel  issue  of,  582,  583. 
delay  in  issuing,  579,  582,  583. 
devolution  of  estates,  pendente  lite,  on,  574. 
discharge   of,   application  for,  581,   582. 

when  to  be  made,  581,  582. 
entry  of,  necessary,  788. 
execution,  before  issuing,  1043. 
executor  obtaining,   liability   of,   for  costs,  580. 
indorsement  required  on,  581. 

motion  to  discharge,  when  it  must  be  made,  581,  582. 
party  served  with  judgment,  when  he  may  obtain,  578. 
prcEcipd,  may  be  obtained  on,  576. 

representative  of  deceased  defendant,  right  of,  to  compel  plain- 
tiff  to   obtain,    567. 
plaintiff  may   obtain,   576,   577,   578. 
service  of,  on  whom  to  be  made,  581. 
out  of  Ontario,  582. 
substitutional,  may  be  authorized,  582. 
time  for  moving  to  discharge,  581,  582. 

by  persons  under  disability,  582. 

vacations  not  to  count  in,  529. 

530. 
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title  of  cause  in  proceedings  subsequent  to,  578. 
trial,    when  refused  after,   578. 

vacation,  not  to  count  in  time  for  moving  against,  529,  530. 
when  it  may  be  issued,  574-577. 
becomes  binding,  581. 

ORIGINATING  NOTICE. 

discretion  of  trustees,  how  far  affected  by,  1100. 
judgment  on,  1100. 

carriage  of,  1100. 
service  of,  1100. 

questions  which  may  be  determined  on,  1096,  1097,  1098. 
service  of,  1099. 

out   of   jurisdiction,   1100. 

special  directions  as   to,   Judge   may  give,   1100. 
who  may  serve,  1095. 

to  be  served  with,  1099,  1100. 

OTTAWA. 

assizes  at,  131. 

Weekly  Court,  at,  233,  234. 

business,   to   be  taken,    at,  233,   234. 

notice    of,    to    be    sent    to    Senior 

Registrar,    235. 

consent  required,  for  hearing  cases  at,  235, 

236. 

fees  for  business  at,  235. 
Local  Registrar,  duty  of,  234,  235. 
monthly,    or   semi-monthly,    may   be    substi- 
tuted for,  234. 

practice  to  be  followed  at,  234. 
register  to  be  kept  for,  236. 
solicitors  may  file  consent  to  hear  causes  at, 

236. 
who  may  preside  at,  235. 

P. 

PAPERS.     See— COPIES. 

office  copies  of,  when  necessary,  506,  507. 

how  certified,  507. 
size  of,  how  regulated,  505. 
transmission  of,  from  local  offices,  522,  523. 

by  one  officer  to  another,  522,  523. 

PART   PERFORMANCE. 

when  valid  as  satisfaction,  75,  76. 
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PARTICULARS. 

alimony,  in  action  for,  484. 
costs  of,  when  disallowed,  1268. 
delivery  of,  when  ordered,  482-485. 
ejectment  in,  487. 

false  imprisonment,  in  action  for,  485. 
libel,  in  action  of,  485. 
malicious  prosecution,   in  action  for,  484. 
pleading,  of,  may  be  ordered,  484,  485. 
demand  of,  480. 
motion  for,  480. 

time  for,  481. 
when  ordered,  482-485. 
refused,  483-485. 
seduction,  in  action  for,  485. 
slander,  in  action  of,  485,  486. 
wills,  in  action  to  set  aside,  485. 
wrongful  dismissal,  in  action  for,  484. 
PARTIES.     See  —  ADMINISTRATION— MARRIED  WOMAN  —  MASTER— 

— MORTGAGE  ACTIONS — PARTNERS. 
absent,   when  Court  may  proceed   notwithstanding,   345. 

rights  of,  may  be  saved,  358. 
account,  to  action  for,  348,  353. 
added,  when  to  be  served  with  writ,  359,  369. 
by  order  to  continue  proceedings,  576. 
proceedings,  when  commenced,  as  against,  359. 
added  in  M.  O.,  may  be,  822,  874,  911. 
how  far  bound,  822. 

may    move   against    judgment,    545,    356,    823, 

913. 

order    adding    them,    823, 
'913. 
service  of  judgment  on,  355,  822,  823. 

dispensing   with,    822. 

time  of  commencement  of  action  against,  823. 
adding,  power  of  Court  as  to,  354,  358,  822. 

application  for,  when  to  be  made,  359,  360,  361. 
by  amendment,  when   not  allowed,   488. 
consent  required  for,  359. 

must  be  in   writing,  359. 
defendants,  366-369. 

in  Master's  office,  822,  874,  911. 
See — MASTER. 

on  transmission  of  interest  pendente  lite,  576,  577. 
order  for,  576-581. 

discharging.   581 

COO 

See — ORDER  TO  CONTINUE  PROCEEDINGS. 
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adding,  plaintiffs,  359,  364,  365. 
administration,  in  actions  for,  346-353,   1103. 
administrators,  as,  317,  1103. 

when  they  represent  estate,  317,  320. 

do  not  represent  e.g.*.,  319,  320. 
appearance  by.     See — APPEARANCE. 
applications  to  add  plaintiffs,  364,  365. 

defendants,   366-369. 

assignee  of  chose  in  action,  in  suit  by,  68-72,  347. 
assignees  pendente  lite,  adding  as,  368,  822. 
attendance  of,  in  offices  of  Court,  189,  528,  1149. 

Master   may   regulate,  357,   826. 
Attorney-General,    when    uecessaryi     in    action    to     set    aside 

patent,  26. 
to  be  notified,  when  validity  of  Statute  in 

question,  51,  108. 

beneficial,  liability  of  to  make  discovery,  616,  636. 
cestuixt  que  trustent,  when  necessary,  319,  320,  346,  347,  351. 

unnecessary,  317,  320,  321,  347,  348, 

351. 
character  in  which  they  sue,  or  are  sued,  to  be  stated  in  writ, 

240,  241,  242. 

chose  in  action,  in  action  by  assignee  of,  68-72,  347. 
class  action,  how  framed,  242,  341-345. 

Master  may  appoint  solicitor  to  represent,  824. 
representation  of,  effect  of,  321,  343. 
representative  of,  may  be  appointed,  344. 
classes  in  same  interest,  how  represented,  341,  342,  824. 
company,  in  action  by,  365. 

for  fraud   on,  365. 

consent  of  person  added  as  plaintiff  required,  359,  365. 
construction  of  instruments,  in  actions  for,  344,  345,  346. 
continuing  proceedings,  order  for,  may  add,  576-583. 
contribution,  adding  as,  when  defendant  claims,  370-386. 
corporation,  officer  of,  when  he  may  be  made  defendant,  316. 
costs.     See — COSTS. 
Court  may  require  persons  to  be  added  as,  354. 

proceed  in  absence  of,  345,  358. 
death  of,  when  it  does  not  cause  abatement,  571. 
proceedings  in  case  of,  576-583. 

representative  of  estate,  Court  may  appoint  on,  322 
defendants,  adding  as,  358-363,  366-369. 

See — MASTER'S  OFFICE. 

added,  to  be  served  with  amended  writ,   369. 
application  by  strangers,  to  be  added  as,  368,  369. 
.T.A.— 108 
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defendant,  application  by,  to  add  co-defendant,  366-369. 

death,  proceedings  to  be  taken  in  case  of,  576-583. 
need  not  be  interested  as  to  all  relief  claimed,  310. 
in  every  cause  of  action,  310. 
who  may  be  joined  as,  307-316. 
directors,  as  defendants,  307. 
discovery   by.    See — DISCOVERY. 
doubtful  liability,  in  cases  of,  316. 
equitable  rights  of,  may  be  enforced,  305. 
equity  of  redemption,  interested  in,   how  added,  312-315. 

see — MORTGAGE   ACTIONS. 
examination  of,  in  Master's  office,  85-1,  855. 
exclusion  of,  at  trial,  709. 
executors,  as,  317. 

administration  action,  in,  317,  1103. 
when  they  represent  estate,  317,  320. 
de  leur  tort,  in  administration  action,  328,  329,  1103, 

1109. 
firm,  how  it  may  sue,  or  be  sued,  39S. 

person  carrying  on  business  in  name  of,  how   sued,  40C, 

407. 

fourth,   whether  they  can  be  brought  in,  375. 
heirs-at-law,  in  action  for  construction  of  wills,  etc.,  344. 
indemnity,  adding  when  defendant  claims,  370-385. 
infants,  sue  by  next  friend,  329,  330. 

defend  by  guardian,  329,  331. 

joinder  of,  former  practice  to,  at  Law  and  in  Equity,  304. 
present  practice  as  to  plaintiffs,  303-307. 

defendants,  307-358. 
jointly  and  severally  liable,  307-311. 

landlord  appearing,  to  be  named,  in  future  proceedings,  302. 
legatee,  in  action  by,  for  legacy  charged  on  land,  347. 
married  women  as  plaintiffs,  331-341. 

defendants,  331-341. 
See — MARRIED  WOMAN. 
Master's  office,  adding  in,  822,  874,  911. 

added  in  how  far  bound,  822. 

relief  against,   not  ordered,  823. 
misjoinder  of,  358. 

action  not  to  be  defeated  for,  358. 
costs  occasioned  by,  defendant  entitled  to,  303. 
objection  for,  how  raised,  349. 
striking  out  parties  for,  362. 

mortgage  actions,  in.  See — MORTGAGE  ACTIONS. 
names  of,  to  be  set  out  in  writ  of  summons,  240. 
next  friend,  not  to  be  added,  without  consent,  359. 
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next  of  kin,  representation  of,  when  authorized,  344,  345. 

when  he  represents  other  next  of  kin,  345. 
non-appearance  by,  at  trial,  707,  708. 

See — APPEARANCE. 
non-joinder  of,  objection  to,  358. 
effect  of,  345,  358. 
objection,   how   raised,   358. 

when  not  admissible,  346,  347» 
taken  at  hearing,  effect  of,  358. 
numerous,  in  same  interest,  341. 

when   some   may  be  authorized  to 

sue,  or  be  sued,  341,  342. 

objection  for  misjoinder,  or  non-joinder,  how  taken,  349. 
officers  of  corporation,  not  to  be  joined,  for  discovery  only,  316. 
order  adding  in  M.  O.,  822,  823. 

vacation  not  to  be  reckoned  in  time  for 

moving  against,  529. 

partition,   in   summary   proceedings  for,    1119-1121. 
partners,  how  they  may  sue,  or  be  sued,  393-406. 
"  party  "  meaning  of  in  Act  and  Rules,  3. 
pendente  lite  assignees,  when  necessary,  368,  574,  822. 
personal  representatives,  as.  See — PERSONAL  REPRESENTATIVE. 
plaintiff,  adding  as,  358,  359,  360,  361,  576-583. 

consent  in  writing  required,  359,  365. 
death  of,  proceedings  in  case  of,  571,  576-583. 
striking  out,   358,   362. 

substitution   of,    when    authorized,   502-504. 
who  may  be  joined  as,  303-307,  502-504. 
practice  as  to,  summary  statement  of,  304-307. 
production  by.     See — DISCOVERY. 

in  Master's  office-,  854,  855. 
protection  of  property,   in  actions   for,  347. 
real  representatives,  when  necessary  to  be  added,  350. 
representation  of  c.  q.  t.  by  trustee,  effect  of,  317,  321,  322. 
representative  of  deceased  party,  appointment  of,  322,  326. 

application   for  appointment, 

when   it   may   be   made, 

323,   324,  325. 

consent  of  person  appointed 

necessary,   324. 
discretion    of    Court    as    to 

appointing,   324. 
may  be  dispensed  with,  322, 
323,  324. 
realty,  when  he  may  be  appointed,  323. 
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represented    by  some  of    same    class,  effect  of    judgment,  341 

342,  343. 
to  be  served  with  o.   c. 

of  judgment,  354. 
residuary  devisee,  in  action  by,  346,  347. 

legatee,  when  he  represents  co-legatees,  346-349. 
service   on,    of   judgment.     See — JUDGMENT — MASTER. 

,  See — SERVICE. 

severing  in  defence,  unnecessarily,  1274,  1278,   1280,  1281. 
statement  of  claim.     See — STATEMENT  OP  CLAIM. 
striking  out,  power  of  Court  as  to,  358,  359,  361. 

application  for,  how  to  be  made,  361,  362,  365. 
at  trial,  when  not  served  with  process,  346. 
when  not  to  be  done  by  amendment,  488. 
substitution  of  plaintiff  authorized,   502,   503. 

not  to  be  ordered  without  consent,  359 

365,  504 
third  party  as  plaintiff,  383. 

defendant,  383. 

suing  on  behalf   of  themselves   and   others,   242. 
sureties,  may  be  joined  as  defendants  with  mortgagor,  311. 
third,  how  brought  in,  370. 

notice  to,  Court  may  order,  370,  376. 

effect  of,  377. 
replevin,  in,  375. 
service  of,  370,  376. 
setting  aside,  377,  378. 

notified,  may  apply  to  discharge  order,  377,  378. 
transmission  of  interest  of,  effect  of,  576. 

See — ORDER  TO  CONTINUE  PROCEEDINGS. 
trustees,  when  they  represent  c.  q.  t.,  317.  320. 

do  not  represent  c.  q.  t.,  319,  320. 
trusts,  in  actions  for  execution  of,  346-353. 
unborn  persons,  how  represented,  344. 
want  of,  objection  to,  effect  of,  358. 

PARTITION.     See— PARTITION  ACT. 

accounting  parties,  to  be  made  parties  originally,  1120. 
accounts,   in  action  for,  1122. 
adverse  claimant,  not  granted  against,  1119. 
application  for  judgment  for,  on  notice,  1119,  1120. 

who  may  make,   1119. 

to  be  notified,  1119. 
time  when  it  may  be  made,  1119. 
when  infants  interested,  1119. 
consolidation  of  applications  for,  1120,  1123. 
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costs,  in  action  for,  1123. 

commission   in    lieu    of,    1272,    1273,    1274. 
dowress,  when  entitled  to,  1120. 

not  entitled  to,  1121. 

improvements,  how  to  be  allotted,  in  action  for,  1122. 
incumbrances,  inquiry  as  to,  how  made,  1122. 

paid  off,  when  allowed,  1122. 
infant  seeking,  must  proceed  by  action,  1119. 
Judge  in  Chambers  may  grant  judgment  for,  1119,  1120. 
judgment  for,  form  of,  1121,  1122. 
entry  of,  1123. 

may  be  obtained  in  Chambers,  1119,  1120. 
service  of,  1122. 
set  aside,  1121. 

supplementary  order  for  sale  of  other  lands,  1123. 
when  several,  may  be  consolidated,  1123. 
jurisdiction  of  H.  C.  J.  in,  32,  40,  41. 
land  in  more  counties  than  one,  application  for,  to  be  made  to  a 

Judge,  1120. 

Local  Master,  jurisdiction  of,  on  application  for,  1119,  1120,  1121. 
judgments  for,  when  to  be  entered  by,  1123. 
papers  in  actions  for,  to  be  transmitted  to  Deputy 

or  Local  Registrar,  1123. 

Master  in  Chambers,  jurisdiction  as  to,   excluded,  1120. 
moneys  in  actions  for,  to  be  paid  into  Court,  1119. 

payment  out,    1119. 
mortgagee,  when  entitled  to,  1121. 

paramount,  not  to  be  made  party  to  action  for,  1121. 
motion    for  judgment   for,    1119,    1120. 

evidence   required   on,   1120. 
parties  to  application  for,  1119,  1120,  1121. 
party  wall,  may  be  subject  of,  1121. 
payment  out,  order  for,  to  be  made  by  Judge,  1119,  1121. 
rents  and  profits,  account  of,  in  action  for,  1122. 
sale,  when  ordered  in  action  for,  1119,  1121. 
summary  application   for,  1119-1123. 
tenants  for  life,  when  entitled  to,  1120. 

not  entitled  to,  1120. 
not  ordered  against,  1121. 
in  common,   when  entitled  to,   1121. 
title  of  applicant,  proof  of,  1120. 

trustees  with  power  of  sale,  when  not  ordered  against,  1120. 
unpatented  land,  of,   not  ordered,  1120. 
PARTITION  ACT.    See— PARTITION. 

application  of,   to  summary  proceedings,  32. 
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PARTNERS.      See— MASTER  —  PARTNERSHIPS — RECEIVER — WILFUL 

NEGLECT  AND  DEFAULT. 
actions  by,  and  against,  393-406. 
advances  by,  when  interest  allowed  on,  833. 
appearance,  authorized  by  acting  partner,  effect  of,  263,  401. 
how  entered,  when  sued  in  firm  name,  400,  401. 
may  enter  under  protest,  402. 
carrying  on  business  in  Ont.,  how  sued,  393,  395. 
change  of,  effect  of,  on  right  to  sue,  or  to  be  sued,  397. 
club,  394. 

disclosure  of  names  of,  how  enforced,  393,  394. 
dissolution  of  firm,  service  of  writ,  how  to  be  made,  397,  398. 

from   what  date  decreed,   783. 
execution  against,  403. 

leave  to  issue,  when  necessary,  403,  404. 
firm  name,  may  sue,  or  be  sued  by,  393,  395. 

change  in  members,  effect  of,  397,  398. 
person  carrying  on  business,  may  be  sued  by,  344. 
foreign,  action  against,  in  firm  name,  395,  396,  397. 
sued  in  name  of,  appearance,  how  entered,  400,  401,  402. 
writ  of  summons,  how  served  on,  396,  397,  398,  399. 
infant,  liability  of,  395. 

interest,  when  allowed  in  accounts  between,  833. 
joint  contractors,  effect  of  judgment  against  some,  405. 
judgment  against  firm,  effect  of,  403. 

in  default  of  appearance,  402,  403. 
Jurisdiction  of  H.  C.  J.  as  to,  15,  18,  19. 
manager,  when  he  may  be  served  for,  396,  399. 

notice  to,  required,  400. 
names  of,  statement  of,  how  obtained,  262,  393,  394. 

order  for  disclosure  of,   not  enforceable  by  attach- 
ment, 394. 

non-appearance  of,  effect  of,  403. 
notice  required,  where  service  not  personal,  on,  400. 
persons  served  as,  may  dispute  that  they  are,  402. 
personal  service  on,  effect  of,  404. 

plaintiffs,  names  of,  to  be  disclosed  on  demand,  262,  393,  394. 
receiver,  when  appointed  as  between,  95,  99. 
service  of  writ  of  summons  on,  how  made,  396,  397,  398,  399. 
severing  in  defence,  effect  of,  401. 
sleeping,  when  bound   by  appearance,  263. 
Statute  of  Limitations,  when  it  may  be  set  up  by,  836. 
surviving,  entitled  to  issue  execution,  574. 
wilful  neglect  and  default,  not  liable  for,  840,  841. 
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PARTNERSHIPS.     See  —  MASTER  —  PARTNERS  —  WILFUL    NEG- 
LECT AND  DEFAULT. 

assets,  application  of,  in  case  of  insolvency,  107. 

attachment  of  debts  due  to,  406. 

dissolution  of,  from  what  date  decreed,  785. 

interest,  how  allowed  in  accounts  of,  833. 

jurisdiction  of  H.  C.  J.  as  to,  15,  18,  19. 
PART  PERFORMANCE. 

of  contract,  accepted  in  full,  effect  of,  75. 
PARTY.     See— PARTIES. 

meaning  of,  in  Act  and  Rules,  2. 
PATENT. 

actions  to  repeal,  writ  of  summons,  how  issued  in,  415. 

cancellation  of,  jurisdiction  of  Court  as  to,  16,  25. 

exemplification  of,  to  be  filed  in  action  to  repeal,  415. 

invention,  of,  jurisdiction  of  H.  C.  J.  as  to,  25. 

issue  of,  jurisdiction  of  Court  as  to,  16,  25. 

parties  to  actions  to  set  aside,  26.      See — ATTORNEY-GENERAL. 
PAYMENT   OF   MONEY.      See— MASTER— PAYMENT   INTO   COURT 
— PAYMENT  OUT   OF    COURT — PAYMENTS. 

appropriation  of  how  made,  923,  924. 

into  bank,  how  to  be  directed,  870. 

out  of  bank,  how  obtained,  870,  871. 
PAYMENT  INTO  COURT. 

bank,  duty  of,  on  receipt  of  money,  584. 

banks  entitled  to  receive  money,  583. 

Bracebridge,  how  made  at,  with  defence,  593. 

consolidated  actions,  in,  591,  592. 

costs,  plaintiff,  when  entitled  to  in  case  of,  590. 

certificate  of,  213. 

County  Court  actions,  in,  1341,  1342. 

date  at  which  money  to  be  credited,  584. 

defence  with,  587,  588. 

at  L'Orignal,  Bracebridge  and  Gore  Bay,  593. 

defendant,  by,  in  satisfaction,  587-588. 

direction  for,  583. 

mode  of  obtaining,   583,  584. 
officers  who  may  issue,  583. 
prcecipe  for,  form  of,  584. 
transmission  of,   to  Accountant,   584   . 

dispensing  with,  Official  Guardian  to  be  notified,  539. 
motion  for,  539. 
orders  for,  to  be  left  with  Accountant,  586. 

Gore  Bay,  how  made  at,  with  defence,  593. 

infants,  execution  in  favour  of,  how  satisfied  by,  1022,  1023. 

interest  allowed  on,   211,  212,   1507,   1508. 
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judgment  for,  effect  of,  1021. 

how   enforced,    1022. 

L'Orignal,  how  made  at,  with  defence,  593. 
lunatic,  execution  in  favour  of,  how  satisfied  by,  1022.  1023. 
mode  of,  583. 

not  an  admission  of  liability,  589. 
order  for,  effect  of, 

how  enforced,  1022,  1023,  1057. 
infant's  birthday  to  be  stated  in,  584,  586. 
to  be  entered,  788. 

produced  to  officer  issuing  direction,  584. 
on  application  for  cheque,  585. 
dispensing  with,  to  be  left  with  Accountant,  586. 
plaintiff,  by,  in  satisfaction  of  counter-claim,  592. 

lien  on  goods,  1219. 
receipt  in  duplicate  to  be  given  on,  584. 

to  be  transmitted  to  Accountant,  584. 
Rules  as  to,  power  to  make,  155,  156. 
satisfaction,  as,  how  made,  587,  593. 

in    consolidated   actions,    591. 
defence,  to  be  signified  in,  589. 
notice   of,   when  paid   before  defence,   589. 
plaintiff,  when  entitled  to  money,  590. 

election  by,  to  take,  590,  591. 

solicitor,  payment  to,  instead  of,  effect  of,  583,  946. 
tender,  with  defence  of,  592. 

when  imposed  as  a  condition  of  leave  to  defend  759-761. 
PAYMENT  OUT  OF  COURT. 

administration  action,  in,  how  ordered,  1117. 

letters  of,  when  not  to  be  acted  on,  by  Account- 
ant, 217,  218. 
when   dispensed   with,   217. 
affidavit,  of  married  woman  entitled  to,  214,  215. 

when  dispensed  with,  216. 

application  for,  evidence  required  on,  585,  586. 
assignee,  to,  when  authorized,  217. 
caveat  against,  221. 
certificate  of,   213. 
cheque  for,  how  to  be  signed,  and  initialed,  584,  585. 

prcEcipe  for,  to  be  filed,  585. 
consent,  on,  when  authorized,  1338. 
evidence,  on  application  for,  585-588. 
evidence  required  on  application  for,  585,  586. 
defence,  money  paid  in  with,  1393. 


INDEX.  1721 

PAYMENT  OUT    OF   COURT— Continued. 

defence,  money  paid  in,   with,   at   L'Orignal,   Bracebridge  and 

Gore  Bay,  593,  1338. 
fraudulently  procuring,  liability  for,  585. 
improper,  liability  of  solicitor  for,  585. 
interest    allowed,  and  from    what  date  payable,  212,  1507,  1508. 

when  not  to  be  paid  to  representatives,  217,  218. 
investment  in  Dominion  Stock,  for,  218. 
married  woman,  entitled  to,  affidavit  necessary,  214,  215. 

when  dispensed  with,  216. 
money  paid  in,  in  satisfaction,  590,  1338. 

mistake,   217. 

order  for,  to  be  initialed  by  Judge,  584,  585. 
entered,  788. 

produced  on  application  for,  585. 
omitting  infant's  age  not  to  be  acted  on,  586. 
partners,  to,  how  made,  218. 
personal  representatives,  when  entitled  to,  216,  217. 

order  to  pay,  when  necessary,  217. 
survivor  of,  when  entitled  to,  216. 
principal  money,  when  not  to  be  paid  to  representatives  without 

order,  217,  218. 

probate,  when  not  to  be  acted  on,  by  Accountant,  217,  218. 
purchase  money,  of,  consent  of  purchaser  to,  586,  909. 
refunding,,  when  made  by  mistake,  585,  586. 
reports  to  be  produced,  on  application  for,  585. 
representatives  of  deceased  person,  when  entitled  to,  216. 
Rules  as  to,  power  to  make,  155,  156. 
solicitor,  liability  of,  for  procuring  wrongfully,  585. 
stocks,  when  not  to  be  transferred  without  order,  216. 

transfer  of,  to  married  woman,  214,  215. 
stop  order  against,  when  granted,  221. 

See — STOP  ORDER. 

survivor  of  personal  representatives,  when  entitled  to,  216,  217. 
vacation,  long,  in,  584. 
wrongful,  liability  of  party  obtaining,  585,  586. 

PAYMENTS. 

appropriation  of,  923,  924. 

guarantor,   by,   lien   for,   928. 

mortgage  debt,  on,  when  they  stop  Statute  of  Limitations,  922. 

Statute  of  Limitations,  how  affected  by,  836,  921,  922. 

surety,   by,   lien   for,   928. 

PEACE  OFFICERS. 

duty  of,  to  Court,  177. 
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PENAL  ACTION. 

compounding,  606. 

Attorney-General's  consent,  when  necessary,  606. 
order  for,  form  of,  607. 
costs    of,  when  penalty  remitted,  607. 
infant  cannot  bring,  607. 
informer,  when  he  may  bring,  607. 

required  to  give  security  for  costs,  1332,  1333. 
penalty,  Queen's  proportion  of,  to  be  paid  into  Court,  607. 

remission  of,  607. 

security  for  costs,  may  be  ordered  in,  1332,  1333. 
PENALTY. 

action  for.      See — PENAL  ACTION. 

relief  against,  jurisdiction  to  grant,  52. 

terms  may  be  imposed  on  relieving  against,  52. 

"PENDING  MATTER." 
what  is,  64. 

PENDENTS  LITE.     See— Lis  PENDENS. 

assignees,  when  necessary  to  be  added,  368,  574,  822. 

under  tax  sale,  rights  of,  822. 
assignment,  effect  of,  822. 
death  of  parties,  effect  of,  571,  574. 
doctrine  of  Us  pendens,  only  applies  to  land,  822. 
inspection,  when  ordered,   722,   1216,  1218. 
marriage  of  parties,  effect  of,  571,  576. 
sale  of  perishable  property,  1218. 
transmission  of  interest,  effect  of,  571-583. 
waste,  when  restrained,  22. 

PERISHABLE  PROPERTY. 

sale  of  may  be  ordered,  pendente  lite,  1218. 
PERSONA  DESIGN  ATA. 

Judge  acting  as,  no  appeal  lies  from,  960. 
order  of  how  enforced,  44. 

PERSONAL      REPRESENTATIVE.         See  —  ADMINISTRATION  - 

PARTIES. 

accounts,  may  be  summarily  ordered  to  deliver,  1118. 
action  by,  or  against,  causes  which  may  be  joined  in,  412. 

may  be  commenced  before  probate,  or  letters  of  ad- 
ministration, granted,  353. 
administration,  letters  of,  action  by,  before  grant,  107. 

when  he  may  bring  action  for,  352,  353,  1112, 

1113. 
ordered  to  pay  costs  of  action  for,  1111. 
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administrator,  may  be  appointed  by  High  Court,  39,  326,  327. 

removed  by  High  Court,  39,  40. 
affidavit  by,  as  to  creditors'  claims,  876. 
appointment  of  by  High  Court,  39,  40. 
assets,   admission  of,    by,   351. 
cestui  que  trust,  parties  to  action  by,  346-7,  351-353. 
compensation  for  services,  allowance  of,  850-852,  HIT. 
apportionment  of,  852. 

claim   for,   prior  to  claims  of   creditors,   852, 

1117. 

legacy  in  lieu  of,  effect  of,  851,  1117. 
Master   may  allow,   850-852,   1117. 
misconduct,  how  it  affects,  852,   1117. 
principle  on  which  allowed,  850,  851. 
prior  to  claim  of  creditors,  852. 
costs,  appeal -by,  as  to,  when  allowable,  116,  117. 

incurred  by,  recoverable  against  estate,  849,  1111. 
liability  for,  on  obtaining  order  to  continue  proceedings, 

578. 

not  delivering  accounts,  1118. 
of  administration  action,  353,  1111. 
recoverable  by,   847. 
creditors'  claims,  to  be  examined  by,  876. 

affidavit  as  to,  to  be  made  by,  876,  877. 
representative  of,  when  an  unnecessary  party,  349. 
defective  security,  entitled  to  credit  for  value  of,  852. 
defendant,  when  he  represents  beneficiaries,  317,  318,  320. 
devisee,  when  bound  by  judgment  against,  325,  326. 
Devolution  of  Estates  Act,  rights  of,  under,  318. 
distribution  of   estate   by,   after  advertisement,    effect   of,   350, 

351,   1104. 
duty  as  to,  11 13. 
under  mistaken  construction  of  will, 

effect  of,  351. 

examination  of  creditors'  claims  by,  876. 
executor,  appointment  of,  by  H.  C.  J.,  39. 

trustee,  in  place  of,  by  H.  C.  J.,  350. 
receiver,   in  place  of,  350. 

de  son  tort,  judgment  for  administration  against,  328, 

1103,  1109. 

probate,  to..  High  Court  cannot  grant,  326. 
removal  of,  by  H.  C.  J.,  18,  39. 
expenses  recoverable  by,  847. 
heir,  when  bound  by  judgment  against,  325,  326. 
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High  Court  may  appoint,  39,  40. 

jurisdiction  of,  over,   15,  18. 
improvements  made  by,  when  allowed,  844. 
injunction  against,  18. 
interest,  liability   for,  830-832. 
judgment  against,  for  assets  in  future,  778. 

leave  to  issue  execution 

on,  when  necessary, 

1042. 

administration,    when    refused,    350,    351. 
how  far  binding  on  beneficiaries,  325,  326. 
jurisdiction,  of  H.  C.  .T.  over,  15,  18. 
just  allowances,  Master  may  make,  828,  850-853. 
legacy  to,  as  compensation,  effect  of,  851. 

does  not  abate,  851. 
interest  allowed  on,  851. 
prima  facie  intended  as  remuneration,  851. 
legatee  bound  by  judgment  against,  325. 
misconduct  of,  effect  of,  on  right  to  compensation,  852,  1117. 

costs,   1111. 

money  received  by  pendente  lite,  compensation  for,  852. 
monument  to  testator,  allowance  for,  852. 
necessary  party  to  action,  when  he  is  348,  349,  1107,   1109. 
neglect  and  default,  when  liable  to  account  for,  837-839. 
next  of  kin,   bound  by  judgment  against,  325. 
order  to  continue  proceedings,  when  he  may  obtain,  576,  577. 

obtaining,  liability  for  costs,  578 
overpayment  by,  recovery  of,  17. 
parties  to  action  by,  and   against,  317. 
paying  creditor  in  full,  when  assets  deficient,  17,  107. 
legacy  by  mistake,  recovery  of,  17. 

in  full,  effect  of,  351. 
payment  out  of  Court  to,  216,  217. 
plcne  admini&travit,  defence  of,  778,  779. 
probate,  action  by,  before,  353. 

High  Court  cannot  grant,  326. 

may  appoint  administrator  ad  litem,  pend- 
ing action  for,  326-328. 

primai  facie  evidence  of  testamentary  capacity,  39. 
profit,  made  by,  liability  to  account  for,  829,  830. 

not  summarily   enforced,   849. 
real  estate,  when  he  represents,  318. 
realty,  action  by,  to  enforce  claim  against,  353. 
removal  of,  18,  39. 
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removal  of,  order  for,  to  be  filed  with  Surrogate  Clerk,  40. 

entry  to  be  made  of,  40. 
remuneration  of,  see  supra — Compensation, 
representative  of  estate,  in  lieu  of,  may  be  appointed,  322-32G. 
consent,  not  appointed  without,  325. 
Court  may  proceed  without,  322,  324, 

325. 

discretion  of  Court  in  appointing,  325. 
rests,  when  liable  to  account  with,  828-830. 
revivor  of  action  by,  576,  579. 
sale  by  under  Devolution  of  Estates  Act,  1133. 

notice  of,  when  to  be  given  to  Official  Guardian,  1133. 
Statute  of   Limitations.      See— ADMINISTRATION. 
survival  of  cause  of  action  in  favour  of,  576,  577. 
wilful  neglect  and  default,  liability  for,  837-839. 

for  administration   of,   how   obtained,   353,   1114, 
PETITION.      See— PETITION    OF     RIGHT— PROCEEDINGS— QUIETING 

TITLES. 

address  of  petitioner,  or  his  solicitor,  when  to  be  indorsed  on,  250. 
copies,  4  only  to  be  allowed,  452. 

served,  need  not  be  official,  506. 

costs,  tender  of  $5,  may  be  made  to  formal  respondent,  1276. 
dismissal  of,  for  want  of  prosecution,  1095. 
filing,  1095. 

time  for,  1095. 
form  of.  505. 

formal  parties,  costs  of,  527,  528,  1276. 
impertinence  in,  476. 
indorsement  required  on,  250,  1095. 
notice  of  hearing,  1095. 
paragraphs,  division  into.  505. 
petition  of  right.     See — PETITION  OP  RIGHT. 
petitioner,  meaning  of,  in  Act  and  Rules,  2. 
printed  or  written,  may  be,  452. 
printing,  regulations  for,  505. 
prolixity  in,  475. 

residence   and   occupation   of  petitioner,   when   to   be   stated   in, 

1095. 

respondents,  formal,  costs  of,  527,  528,  1276. 
reversal  of  judgment,  or  order,  for,  797-799. 

evidence  on,  798. 
review,  of,  797-799. 
scandal,  in,  474,  475,  476. 

service  of  authorized  at  any  place  in  Ontario,  508. 
hours  for,  528. 
leave  for,  when  necessary,  291." 
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service  of,  out  of  Ontario,  291. 

style  of  cause  in,  505,  506. 

time  for  hearing,  1095. 

to  carry  judgment  into  operation,  797-799. 

notice  of  hearing  to  be  indorsed,  1095. 
service  of,  797. 
verification  of,  797. 
impeach  judgment  tor  fraud,  797-799. 

notice  of  hearing  to  be  indorsed,  1095. 
service  of,  797. 
verification  of,  797. 
quiet  title.     See— QUIETING  TITLES. 
suspend  operation  of  judgment,  797-799. 

notice    of    hearing    to    be    in- 
dorsed, 1095. 
service  of,  797. 
verification  of,  797. 
PETITIONER.     See— PETITION. 

meaning  of,  in  Act,  and  Rules,  2. 
PETITION  OF  RIGHT. 

amendment  of,  Rules  as  to,  1091. 
amoveas  manus,  judgment  of,  1093. 
appeal,  1091. 

appearance  to,  1090,  1091. 
arbitration,  reference  of,  to,  1091. 
Attorney-General,  service  of,  on,  1090. 
copies  of,  4  only  to  be  allowed,  452. 

official,  need  not  be  served,  507. 
costs  on,  1094. 

counter-claim,  may  be  set  up  by  Crown,  429. 
damages,  Judge  to  assess,  1093. 
default  of  defence,  proceedings  on,  1092. 
discovery,  1092. 
evidence  on,  rules  as  to,  1091. 
flat,  for  filing,  1090. 
form  of,  1089. 
hearing  of,  1092. 
indorsement  required  on,  1095. 
issues  of  fact,  to  be  tried  by  Judge,  1093. 
judgment  on,  1093,  1094. 

certificate  of,  to  Provincial  Treasurer,  1094. 
effect  of,  1093. 
motion  for,  1093. 

Lieutenant-Governor,  to  be  submitted  to,  1090. 
flat  of,  necessary,  1090. 
nature  of,  1088. 
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petitioner  may  be  required  to  give  security  for  costs,  1091,  1092. 
pleading  to,  rules  of.  1091. 
time  for,  1091. 
procedure,  on.  1088. 
pro  confcsso,  application  to  take,  1092. 
security  for  costs,  rule  as  to,  1091,  1092. 
service  of,  how  to  be  effected,  1090. 

on  persons  in  possession  of  property  claimed,  1090. 
set  off,  1091. 
special  case,  1091,  1092. 
statement  of  defence,  to,  1091. 
trial  of,  rules  as  to,  1091. 

by  Judge,  without  jury,  1093. 
when  it  may  be  filed,  1088,  1089. 
PLACE  OF  TRIAL, 
change  of,  694-697. 

in  C.  C.  actions,  205,  1340,  1341. 
not  to  be  made  by  amendment,  489. 
on  what  grounds  ordered,  694-697. 
local,  how  far  abolished,  693,  694. 
statement  of  claim  to  specify,  692,  693. 
statutory  provisions,  as  to,  693,  694. 

PLAINTIFF.     See — DISCOVERY— MASTER— PARTIES— STATEMENT  OF 
CLAIM. 

appointment  of  solicitor  by,  effect  of,  522. 
acting  in  person,  service  of,  when  address  omitted,  250,  510. 
addition  of,  authorized,  502-504. 
address  of,  solicitor  to  disclose,  260. 

when  to  be  endorsed  on  writ,  249,  250. 
character  in  which  he  sues  to  be  stated  in  writ,  240,  242. 
changing  solicitor,  513-516. 
class  suit,  in,  how  described,  242. 
confessing  defence,  arising  after  action,  473. 

costs  on,  473,  474. 

estopped  from  bringing  another  action,  474. 
counter-claim,  may  be  set  up  by,  425. 
death  of,  571,  572,  579,  580,  1043. 
defence  of,  to  counter-claim,  time  for,  425. 

appointment   of   solicitor   by.    effect   of, 
entitled    to    costs,    473, 
estopped  from  bringing  another  action,  457. 
documents,  order  to  produce,  when  obtainable  by,  632,  656,  657. 

against,  632,  656, 
657. 

equitable  rights  of,  to  be  given  effect  to,  49-51. 
See — EQUITABLE  RIGHTS. 
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infant,  sues  by  next  friend,  328. 

joint,  and  several  claims,  joinder  of,  by,  303,  305-307. 
meaning  of,  in  Act  and  Ruies,  2. 

not  to  be  delayed  by  questions  between  defendants,  38G. 
one  of  several,  motion  by,  301. 

partners,  names  of,  to  be  disclosed  on  demand,  262,  393,  394. 
satisfaction,  election  by,  to  accept  money  paid  in  as,  590,  591. 
piece,  how  to  be  signed  by,  800. 

entry  of,  800. 

service  of,  where  address  omitted,  250,  510. 
severally  entitled,  307. 

counter-claim  against,  307. 
separate  trials,  may  be  ordered,  303. 
solicitor,  changing,  513-516. 

appointed  by,  after  writ  issued,  522. 
substitution  of,  authorized,  502-504. 
third  party,  as,  383. 
suing  in  person,  service  on,  250,  510. 
surviving,  when  entitled  to  issue  execution,  1043. 
third  party,  substitution  as,  383. 

unauthorized  proceedings,  how  far  bound  by,  261,  262. 
writ  of  summons,  may  issue  in  any  county,  242. 

indorsement  of  address  of,  on,  249. 

claim,  251. 

See — WRIT  OF  SUMMONS. 

wrong  person,  substitution  of  another  in  place  of,  502-504. 
PLEADINGS.     See  —  COUNTER-CLAIM  —  DOCUMENTS  —  JOINDER   OP 
ISSUE  —  PETITION  —  PETITION  OP  RIGHT  —  PROCEEDINGS — 
REPLY — SERVICE — STATEMENT    OF    CLAIM — STATEMENT  OF 
DEFENCE. 

abatement,  in,  not  admissible,  466. 
admissions  in,  456. 

how  to  be  made  in,  457. 
neglect  to  make  costs,  457,  1275. 
to  be  made  in,  456. 

address  of  solicitor,  or  suitor  filing,  to  be  stated  on,  453. 
agreements,  allegation  of,  in,  464,  465. 
allegations  in,  453-470. 

of  malice,  fraud,  etc.,  462. 
amended,  date  of  amendment,  etc.,  to  be  marked  on,  496. 

delivery  of,  time  for,  496. 
amendment  in,  by  consent,  at  any  time,  490. 

facts,  inconsistent  with  previous  pleading,  must 

be  set  up,  by,  470. 
how  to  be  made,  496. 
leave  to  make,  application  for,  490,  495. 
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amendment  in,  may  be  ordered  at  any  time,  473. 

made  without  leave,  472,  473. 
not  allowed  in  long  vacation,  579. 

except     by      con- 
sent, 529. 
time  for  making  without  leave,  472,  473. 

under  order,  495. 
when  allowed,  492,  493. 
embarrassing,  476. 
refused,  493.  494. 
scandalous,  476. 

arguments,  not  to  be  stated  in,  455. 
certified  copies,  admissible  as  evidence,  675. 
Christmas  vacation,  not  reckoned  in  time  for  delivery  of,  529. 

pleadings  may  be  delivered  in,  529. 
close  of,  449,  450,  451. 

note  of,  may  be  entered  on  default,  451,  731,  732. 

effect  of,  451,  732. 
common  counts  inadmissible,  456. 
confession  of  defence  arising  after  action,  473,  474. 
contract,  bare  denial  of,  effect  of,  in,  465,  466. 
copies  of,  452,  675. 

See — COPIES. 

counsel,  signature  of,  unnecessary,  453,  456. 
counter-claim.     See — COUNTER-CLAIM. 
date  of  filing,  to  be  marked  with,  453. 
dates,  to  be  in  figures,  453. 
default  of,  judgment,  how  obtained  on,  731-744. 

as  between  plaintiff  and  third  party,  739. 

defendant  and  third  party,  739, 
defective,  issue  may  be  settled  in  case  of,  554. 
defence,  all  grounds  of,  to  be  stated  in,  457. 
arising  after  action,  471. 
of  plaintiff  to  counter-claim,  time  for,  425. 
delivery  of,  includes  filing,  453. 
time  for,  528,  529. 

enlarging  by  consent,  526. 

order,  530,  533,  534. 

when  not  to  be  made  in  long  vacation,  529. 
denial  of  representative  character,  must  be  pleaded,  465. 

contract,  effect  of,  465,  466. 
discontinuance,  593.     See — DISCONTINUANCE. 
documents,  effect  of,  to  be  stated  in,  462. 

not  to  be  set  out  in,  462. 
dower,  in  action  for,  454. 

J.A     109 
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ejectment,  in,  467,  468. 
embarrassing,  striking  out,  468,  476-479. 
enlarging  time  for  delivery  of,  52. 
equitable  title,  in  ejectment,  467,  468. 
facts  presumed,  not  to  be  stated  in,  455,  465. 
inconsistent,  not  to  be  set  up  in,  470. 
to  be  stated  in,  453,  454,  457. 
filing,  453. 
form  of,  453. 

See — FORMS. 

form  of  action,  need  not  be  specified  in,  456. 
fraud,  must  be  pleaded,  462,  463. 

allegations  of,  in,  16,  462,  463. 
frivolous,  may  be  struck  out,  446,  448. 
grounds  of  defence,  to  be  stated  in,  457. 

reply,  to  be  stated  in,  457. 
hours  for  service  of,  528. 
ignorance,  must  be  pleaded,  462,  464. 
impertinence,  in,  476. 

implied  contract,  how  to  be  stated  in,  464. 
inconsistent  facts,  not  to  be  set  up  in,  470. 
incorporation,  to  be  taken  to  be  admitted,  unless  denied,  465. 
issues,  Judge  may  direct,  when  not  defined  by  pleadings,  554. 
law,  conclusions  of,  not  to  be  stated  in,  455. 

questions  of,  how  raised,  443-448. 
libel,  words  of,  to  be  set  out  in,  453. 
long  vacation,  not  to  be  reckoned  in  time  for  delivery,  529. 

pleadings  not  to  be  delivered  in,  except  by  con- 
sent, 529. 

malice,  allegations  of,  in,  462,  463. 
"  material  facts,"  what  are,  454,  455. 
meaning  of,  in  Act,  and  R<ule»,  3. 
name  and  address,  of  solicitor  filing,  to  be  stated  on,  453. 

suitor  filing,  to  be  stated  on,  453. 
negligence,  allegations  of,  in,  462,  463. 
"  never  indebted,"  inadmissible,  456. 
new  assignment,  inadmissible,  466,  467. 
note  of  default,  may  be  entered,  451. 

effect  of,  451. 

"  not  guilty,"  inadmissible,  456. 

"  not  guilty  by  statute,"  how  pleaded,  468,  469,  470. 
notice,  allegation  of,  in,  463,  464. 

of  action,  want  of,  must  be  pleaded,  458. 
numbers,  to  be  in  figures,  in,  453. 
obscure,  may  be  required  to  be  amended,  478. 
old  rules  as  to,  abolished,  452. 
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Ontario,  may  be  served  at  any  place  in,  508. 
paper,  size  of,  on  which  to  be  printed,  or  written,  505. 
paragraphs,  division  of,  into,  505. 
particulars  of,  may  be  ordered,  480-487. 

See — PARTICULARS. 
partnership,  denial  of,  in,  465. 
printed,  may  be.  452. 

regulations  as  to   505. 
prolixity,  in,  455,  475. 

recovery  of  land,  defence  how  pleaded,  467,  468. 
release,  must  be  pleaded,  457. 
relief  claimed,  to  be  specified  in,  461. 

subsequently  to,  443. 
reply.     See — REPLY. 

representative  character,  denial  of,  in,  465. 
res  judicata,  must  be  pleaded,  460. 
rules  of,  452-474. 

old,  abolished,  452. 
scandalous,  may  be  struck  out,  474,  475.  476. 

ordered  to  be  amended,  476. 

service  of,  may  be  made  in  any  part  of  Ontario,  508. 
hours  for,  528. 
on  solicitor,  509,  510. 

or  his  agent,  509. 

suitor,  acting  in  person,  250,  296,  510,  511. 
signature  of  counsel,  unnecessary,  456. 
silence  of,  no  admission,  460. 

exceptions  to  rule,  465. 

solicitor,  name  and  address  of,  to  be  marked  on,  453. 
statement  of  claim.     See — STATEMENT  OP  CLAIM. 
statement  of  defence.     See — STATEMENT  OF  DEFENCE. 
statutes,  generally,  how  set  up,  in,  459. 
Statute  of  Frauds,  defence  of,  must  be  pleaded,  457,  458,  459. 

Limitations,  when  it  must  be  pleaded,  457,  458. 
striking  out,  446,  474,  475,  476. 

appeal  from  order,  when  entertained,  479. 
Master  in  Chambers,  jurisdiction  of,  as  to,  446. 
statements  in,  474. 
style  of  cause  in,  505,  506. 
subsequent  to  reply,  443. 

time  for  delivery,  443. 
sums,  to  be  in  figures,  in,  453. 
tender,  should  be  set  up  by,  921. 

time  for  delivery.     See— STATEMENT  OF  CLAIM— STATEMENT  OP 
DEFENCE — REPLY. 
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title,  in  ejectment,  how  set  up,  in,  467,  468. 

of  action,  to  contain,  453. 

transmission  of,  by  one  officer  to  another,  522,  523. 
vacation,  Christmas,  may  be  amended,  or  delivered  in,  529. 

long,  not  to  be  amended  or  delivered  in  except  by  con- 
sent, 529. 

computed  in  time  for  delivery  of,  529. 
amending,  529. 

vexatious,  may  be  struck  out,  446,  448,  449. 

wilful  neglect  and  default,  allegations  in,  unnecessary,  for  pur- 
pose of  reference,  827. 
written,  may  be,  452. 
POSSESSION.     See — EJECTMENT — EXECUTION — MORTGAGE  ACTIONS 

— QUIETING  TITLES — SALES  BY  THE  COURT. 
action  to  recover.    See — EJECTMENT. 
execution  to  recover,  1025-1027. 

mortgagee  taking,  liability  of,  833,  834,  839,  840,  926,  927. 
occupation  rent  for,  mortgagee's  liability  for,  833,  834,  839-842, 

926,  927. 

order  for  delivery  of,  how  enforced,  1025-1027. 
retaking  after  execution,  1027. 
summary  application  for,  by  purchaser,  895. 
writ  of.     See — FORMS. 
POUNDAGE.     See— SHERIFF. 
POWER. 

defective  execution  of,  when  relieved  against,  17. 
execution  of,  when  exclusion  of  object  not  to  invalidate,  52,  53. 
PRACTICE.    See— PROCEDURE. 

bailable  proceedings,  former,  how  far  continued  as  to,  1189. 

criminal  cases,  in,  not  affected  by  Jud.  Act,  184. 

existing,  paving  as  to,  158,  159. 

former,  how  far  superseded  by  Rules,  158,  159,  160. 

continued  in  bailable  proceedings  unprovided  for,  1189. 
revenue  cases,  in,  governed  by  Rules,  184. 
Rules  governing,  power  of  Supreme  Court  to  make,  154-156. 
Court  of  Appeal  to  make,  157. 
H.  C.  J.  to  make,  157. 
PRJECIPE. 

cheques  to  be  issued  on,  585. 
execution,  to  be  filed  on  issuing,  1044. 
judgment,  Sn  mortgage  actions,  741,  744, 
motions  to  be  set  down  on,  541. 
order,  to  appoint  guardian,  198. 

change  solicitor,  198,  518. 
continue    proceedings,    198,    576. 
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order  to  deliver,  and  tax,  bill  of  costs,   198. 
produce,  when  granted,  198. 
replevy  goods,  1199. 
return  execution,  1054-1056. 
Sheriff  to  return  writ,  198. 
costs  taxable  for,  1078. 
for  replevin,  1199. 

sale.     See — MORTGAGE  ACTIONS. 
security  for  costs,  198. 
taxation  of  bill  of  costs,  198. 
orders,  issuable  on,  198. 

who  to  issue,  198. 

replevin  order,  when  obtainable  on,  1199. 
records  to  be  transmitted  on,  522. 
transmission  of  papers  on,  522,  523. 
PRECEDENCE. 

of  Judges,  7,  10. 
PRECEPTS. 

for  summoning  juries  to  be  issued  from  Central  Office,  192. 
PRESIDENTS  OF  DIVISIONS. 

who  to  be,  5. 

PRESIDENT  OF   H.   C.  J. 
who  to  be,  6. 

writs  of  summons,  to  be  tested  in  name  of,  243. 
PRINCIPAL  AND  AGENT. 

accounts  between,  832. 
PRISONS. 

gaols,  to  be,  of  H.  C.  J.,  177. 
PRIVY  COUNCIL. 

appeals  to,  1010-1019. 

costs,  recoverable  on,  1015. 

dismissal   of,    for   want   of   prosecution,    101G,   1018. 

1019. 

from  Supreme  Court,  1011 

declaration  to  be  made  by  solicitors  practising  before,  1017. 
delay  in  setting  down  appeal  to,  1018,  1019. 

printing  case,  1016,  1019. 

dismissal  of  appeals  to,  for  want  of  prosecution,  1018,  1019. 
execution  when  stayed  on  appeal  to,  1012,  1013. 

•flat  to  stay,  on  appeal  to,  how  obtained,  1013. 
facts,  will  not  disregard  finding  of  Court  below  on,  47. 
leave  to  appeal  to,  when  necessary,  1011. 
printing  case,  on  appeal  to,  regulations  for,  1015,  1016,  1018. 

time  for,  1016. 
record,  transmission  of,  on  appeal  to,  1014,  1015. 
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Rules  of,  1014,  1019. 

may  be  relaxed  by  Committee,  1015. 
security  to  be  given  on  appeals  to,  1012. 

form  of,  1013. 

special  case,  appeals  to,  may  be  in  form  of,  1016. 
solicitors,  how  admitted  to  practice  before,  1017. 

declaration  to  be  made  by,  1017,  1018. 
practising  before,  violating  Rules,  1018. 

PROBATE. 

action  before,  353. 

letters,  prima  facie  evidence  of  testamentary  capacity,  39. 

PROCEDURE.     See— PRACTICE. 

book,  proceedings  to  be  entered  in,  244,  297. 

former,  how  far  continued,  158,  159,  1189. 

Judges  of  Supreme  Court  annually  to  consider  158. 

may  make  Rules  to  regulate,  154-156. 

PROCEEDINGS.    See— AMENDMENT— PETITION— PLEADINGS. 
amendment  of,  may  be  authorized  at  any  time,  499-502. 
certified  copies,  admissible  as  evidence,  662,  663,  675. 
copies,  official,  when  dispensed  with,  506. 

admissible  as  evidence,  675. 
demand  of,  to  be  in  writing,  507,  508. 

time  for  delivering  after,  507. 
payment  for,  508. 
See — COPIES. 
folio,  length  of,  506. 
formal  defects  in,  not  to  invalidate,  497. 
forms,  prescribed  by  Rule*  to  be  used,  1343. 
hours  for  service  of,  528. 
irregularity  in,  497.     See— IRREGULARITY. 
not  to  affect  purchaser,  101. 
waiver  of,  497. 

non-compliance  with  Rules,  effect  of,  on,  497. 
office  in  which  to  be  carried  on,  190. 
paper  for,  size  of,  regulation  as  to,  505. 
paragraphs,  division  of,  into,  505. 
printed,  regulations  as  to,  505. 
service  of,  may  be  made  in  any  part  of  Ontario,  508. 

See — SERVICE. 

short  style  of  cause  in,  when  authorized,  505,  506. 
style  of  cause,  in,  505,  506. 
transmission  of,  522-524. 
vacation,  certain,  not  allowed  in,  529. 
See — VACATION. 
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PROCESS  BOOK. 

writ  of  summons  to  be  entered  in,  244. 
PRO  CONFESSO.    See — PETITION  OF  RIGHT. 

PRODUCTION    OF    DOCUMENTS.      See— NOTICE— DISCOVER*  - 
MASTER. 

costs  of,  when  disallowed,  1278. 

notice  to  produce.     See — NOTICE. 

order  for,  on  examination  of  witnesses,  021,  022,  854,  856. 

Referee,  power  of,  to  order,  810,  854,  850. 

Special  Examiner,  power  of,  to  direct,  021. 
PROHIBITION. 

application  for,  how  made,  1219. 

judgment  of,  may  be  granted,  1219. 

jurisdiction  to  grant,  1219. 

Master  in  Chambers  cannot  grant,  1219. 

motion  for,  1219,  1220. 

order  of,  may  be  granted,  1219. 

writ  of,  abolished,  1219. 
"PROPER  OFFICER.' 

meaning  of,  in  Act  and  Rules,  3. 
PROPERTY. 

detention  of,  pendcnte  lite,  order  for,  may  be  granted,  1215. 

inspection  of,  pendcnte  lite,  order  for,  may  be  granted,  1215.  - 

lien  on,  amount  of,  may  be  ordered  to  be  paid  into  Court,  1219. 

perishable,  sale  of,  pendcnte  lite,  may  be  ordered,  1218. 

preservation  of.  pendcnte  lite,    order  for,  1215. 

samples  of,  may  be  ordered  to  be  taken  pendente  lite,  1210. 

sale  of,  pendente  lite,  when  ordered,  1215. 
PUFFER.    See— SALES  BY  THE  COURT. 

PURCHASE  MONEY.     See—  PAYMENT  OUT  OP  COURT— PURCHASER 
—SALES  BY  THE  COURT. 

PURCHASER.     See— SALES  BY  THE  COURT. 
compensation  to,  896-898. 

concurrence  of  parties  interested,  want  of,  not  to  affect,  101. 
consent,  want  of,  not  to  affect,  101. 

of,  to  payment  out  of  Court,  when  necessary,  580,  909. 
conveyance,  entitled  to,  35. 

execution  of,  30. 

refusal  of  vendor  to  execute,  30. 

tender  of,  by,  901. 

improvements,  by,  right  to  allowance  for,  843-845. 
interest,  liability  for,  840. 

irregularities  in  proceedings,  not  to  affect,  101. 
jurisdiction,  want  of,  not  to  affect,  101. 
notice,  want  of,  not  to  affect,  101. 
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occupation  rent,  liability  for,  841. 

when  entitled  to  charge  vendor  with,  S40. 
Sheriff's  sale,  at,  priority  of,  928. 
vesting  order,  effect  of  taking,  30. 

not  bound  to  accept,  35. 

wilful  neglect  and  default,  when  not  liable-  for,  841. 
"  PURCHASER  FOR  VALUE  WITHOUT  NOTICE." 

equitable  right,  resulting  from,  when  it  may  be  set  up,  107. 

Q. 

QUASHING  CONVICTION. 

security  to  be  given  on  motion,  1345. 
QUEBEC. 

judgment  recovered  in,  action  on,  152. 
QUEEN'S  BENCH. 

amalgamation  of,  with  other  Courts,  4. 

Chief  Justice  of,  to  be  President  of  Queen's  Bench  Division,  5. 

QUEEN'S  BENCH  DIVISION.     See— HIGH  COURT  OP  JUSTICE. 
name  of,  5. 

not  to  sit  as  a  Divisional  Court  of  the  Division,  113. 
President  of,  5. 

QUEEN'S  COUNSEL. 

assizes,  may  hold,  183. 

powers  of,  when  presiding  at  sittings,  43,  132. 

sittings  of  H.  C.  J.,  may  hold,  43,  132,  183. 

QUESTIONS. 

judge  not  bound  to  submit  in  writing,  147. 

jury  when  bound  to  answer,  146,  147. 

of  law,  preliminary,  how  determined,  552,  553. 

QUIETING  TITLES. 

.  abstract,  required,  1143. 
adverse  claimants,  to  be  notified,  1151,  1152. 
notice  to,  form  of,  1153. 

how  issued,  1151. 
service  of,  1152,  1153. 
advertisement  of  application,   1149. 

form  of,  1150. 

how  to  be  published,  lloO,  1151. 
publication  of,  how  proved,  1145. 
when   dispensed    with,    1153. 
affidavit  of  petitioner,  1143. 

when  to  be  sworn,  1143. 
proving  publication  of  notices,  1145. 
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affidavit  proving,  facts,  as  to  title,  deponents  to  be  disinterested, 

1145. 

possession,  3148,  1149. 

appeals  from  Inspector,  and  Referees,  1155,  1157. 
attendance  of  petitioner,  or  his  solicitor,  in  uncontested  case,  dis- 
pensed with,  1149. 
Central  Office,  petition  to  be  filed  in,  19. 

duties  of,  respecting,  192,  193,  1154. 
to  issue  certificates  of  filing  petition,  192. 
certificate  as  to  claims  of  contestant,  how  confirmed,  1155. 
of  counsel,  1143. 

discharge  of  mortgage,  effect  of,  1143. 
filing  petition,  how  issued,  193,  1147. 

registration  of,  1142. 
Registrar,  1143. 
Sheriff,  1144. 
title,  how  prepared,  1155. 

to  be  signed,  1155. 
entered,  193. 
fees  on,  1156. 
Treasurer,  1144,  1145. 

certified  copies  of  memorials,  when  necessary,  1143. 
consent  to  filing  petition,  when  required,  1141. 
of  mortgagee,  when  required,  1144. 

tenant  in  possession,  when  required,  1144. 
contestant,  claim  of,  adjudication  on,  1153,  1155. 
report  on,  form  of,  1154. 

confirmation  of,  1155. 

successful,  certificate  of  title  how  obtained  by,  1155. 
costs  of  proceedings  in,  1157. 

Referee  may  award,  1154. 

Court  house,  notice  to  be  posted  at,  1150,  1151. 
irregularly  posted  at,  1151. 
counsel,  certificate  of,  1143. 
Crown  bonds,  when  binding,  1145. 
deeds,  to  be  produced,  1143. 

affidavits  of   search  for,  when  necessary,  1144. 
evidence  of  contents  of,   when   required,   1144. 
return  of,  to  petitioner,  1156. 
dispensing  with  advertisement,  1151. 
dower,  bar  of,  proof  required,  1144. 
evidence,  required  on,  1143-1145,  1148. 

explaining  suspicious   circumstances,   1152. 
negative,  petitioner  may  be  required  to  give,  1148. 
executions,  certificate  required  as  to,  1144. 
exhibits  to  affidavits,  to  be  marked  by  commissioner,  1143. 
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fees,  of  Inspector  of  Titles,  114G. 
counsel,  1157. 
Referee,   1157,   1494,  1495. 
solicitors,  1157. 
Inspector  of  Titles,  who  to  be,  114G. 

appeal  from,  1157. 

fees  of,  1157,  1494,  1495. 

duty  of,  1154,  1155. 

fees  of,  1146. 

Local  Masters  may  confer  with,  1147. 

petition,  when  to  be  entered  with,  1147. 

to  confer  with  Judges,  1154. 

keep  letter  book,  1156. 

legitimacy,  proceedings  for  declaration  of,  1156,  1157. 
Local  Masters,  petition  may  be  referred  to,  1146. 
appeal  from,  1155. 
fees  of,   1157,   1494,   1495. 
finding  of,  not  conclusive,  1154. 
how  to  certify  title,  1154. 
may  confer  with  Inspector,  1147. 
JLocal  Referee.     See  supra— Local  Masters, 
memorials,  copies  of,  when  to  be  produced,  1143. 
misdescription  in  deeds  and  wills,  1152. 
mortgagee,  consent  of,  required,  1144. 
notice  of  application,  1149.  1150. 

form  of.  1150. 

posting  up,   at   Court  House,   and  P.    O., 

1150,  1151. 
publication  of,  1150,  1151. 

proof  of,  1151. 

service  of,  when  necessary.  1151. 
to  adverse  claimant,  1151-1153. 

form  of,  1153. 

objections  to  title,  Referee  to  deliver,  1149. 
petition  for,  how  framed,  1140. 

certificate  of  filing,  how  issued,  192. 
entry  with  Inspector,  when  necessary,  1147. 
description  of  land  in,  1141. 
effect  of  filing,  1141. 

entry  of,  with  Inspector,  when  necessary,  1147. 
estate  or  interest  claimed,  to  be  specified  in,  1142. 
.    filing,   1142. 

effect  of,  1141. 

sanction  of  Judge  to,  when  necessary,  1145. 
form  of,  1142. 
how  referred  for  investigation,  1145,  1146. 
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petition  for,  indorsement  of.  1142.  1146. 

referred  to  Local  Referee,  to  be  entered  with  In- 
spector, 1147. 
registering,  1142. 

certificate  for,  how  issued,  1142. 
transmission  of,  to  Referee,  192. 
to  whom  referred,  1146,  1147. 
who  may  file,  1141. 
petitioner,  who  may  be,  n41. 
possession  of  part,  effect  of,  1148,  1149. 
consent  of,  person  in,  1144. 
constructive,  effect  of,  1148,  1149. 
evidence  as  to,  required,  1144,  1148. 
not  necessary  that  petitioner  should  be  in,  1141. 
order  for  delivery  of,  may  be  obtained,  1141. 
proof  of.  required,  1148,  1149. 
title  by,  how  proved,  1148,  1149. 

as  against  patentee,  1148. 
notice  to  be  served  in  case  of,  1152. 
possessory  title,  notice  to  be  served  in  case  of,  1152. 
postages,  payment  of.  ll.r»(5. 

post  office,  notice  when  to  be  posted  at,  1150,  1151. 
proofs  required,  on  application  for,  1143-1145. 

to  be  delivered  to  Referee,  1147. 
Referee  of  Titles,  appeal  from,  1155,  1157. 
Registrar's  certificate,  1143. 
report  of  Referee,  1154,  1155. 

appeal  from,  1155,  1157. 
confirmation  of.  1145. 

requisitions  on  title,   Referee  to  deliver,  1149. 
schedule  of  particulars,  to  be  filed,  1145. 

marked    as   an   exhibit,    1143. 
service  of  notice  on  claimants,  1152,  1153. 

proof  of,  1153. 

Sheriff's  certificate  required,  1144. 
solicitor,  attendance  of,  when  dispensed  with,  1149. 

certificate  of,  3143. 

statement  of  facts,  when  required,  1145. 
taxes,  payment  of,  how  proved,  1144,  1145. 

not  evidence  of  possession,  1148. 
tenant  in  possession,  consent  of  required,  1144. 
title  deeds,  may  be  returned  to  petitioner,  1156. 

to  be  produced,  1143. 

Toronto  Referee,  to  keep  letter  book,  1156. 
appeal  from,  1157. 
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Toronto  Referee,  petition,  when  to  be  referred  to,  1146. 

transmission  of  papers,  cost  of,  ho'w  paid,  1156. 

Treasurer's  certificate  required,  1144,  1145. 

will,  misdescription  in,  1152. 
QUO  WARJRANTO. 

Master  in  Chambers,  jurisdiction  of,  204. 

R. 
RAINY  RIVER. 

appeal  from  Stipendiary  Magistrate  of,  949. 
RECEIVER.     See— INJUNCTION. 

accounts  of,  passing,  time  for,  how  fixed,  947. 
actions  against,  may  be  restrained,  946. 

leave  to  defend,  945. 
by,  leave  to  bring,  945. 

administration  action,  appointment  of,  in,  96,  1116. 
administrator,  when  appointed  in  place,  of,  938. 
appeal  from  Master's  appointment  of,  944. 

time  for,  944. 

pending,  appointment  of,  99. 
application  for,  to  be  on  notice,  942,  943. 
appointment  of,  how  made,  937,  938. 

defendant  may  apply  for,  942. 
discretionary,  99. 
effect  of,   937. 
Master's,  form  of,  944. 

appeal  from,  944. 
to  be  filed,  944. 
pending  appeal,  99. 
staying,  pending  appeal,  1004. 
when  made,  76,  93-98. 

it  takes  effect,  944. 

balances,  paying  into  Court,  Master  to  fix  time  for,  947. 
bond  of,  draft  to  be  brought  into  M.  O.,  943,  944. 
allowance  of,  944. 
discharge  of,  944. 
form  of,  943. 

Guarantee  Company's  may  be  accepted,  943. 
to  be  made  to  the  Accountant,  943. 
bringing  action,  leave  required,  945,  946. 
claim  for,  to  be  indorsed  on  writ,  937. 
committee  of  lunatic  party,  ineligible  as,  943. 
compensation,  may  be  deprived  of,  for  not  passing  accounts,  1M7. 

or  not  paying  balances  into  Court,  947. 
co-owners,  when  granted  as  between,  94,  95. 
co-tenants,  as  between,  94,  942. 
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counter-claim  for,  by  defendant,  when  necessary,  9S. 

Court  of  Appeal  will  not  interfere  with  ..discretion  of  Court  in 

appointing,  99. 

creditor,  when  appointed  on  application  of,  95,  940. 
debenture  holder,  when  entitled  to,  95. 
debtor,  in  respect  of  what  property  of,  appointed,  96,  97. 
deceased  person's  estate,  may  be  appointed  of,  when  no  personal 

representative,  938. 

defendant  may  apply  for  appointment  of,  98. 
defending  action,  sanction  of  Court  for,  required,  945. 
discharge  of  bond  of,  944. 
discretion  of  Court  as  to  appointing,  76,  99. 
disinterested,  should  be,  937,  943. 
distress  by,  sanction  of  Court  for,  945. 
duty  of,  937.  946. 
effect  of,  order  for,  98. 

ejectment,  may  be  granted  in  action  for,  94. 
enforcing  order  for,  98. 
equitable  execution,  appointment  by  way  of,  93,  94,  95,  96,  98. 

when  refused,  97. 
property  exigible  under,  96,  97. 
mortgagee,  when  appointed  at  instance  of,  94. 
executor,  when  appointed  in  place  of,  938. 
ex  parte,  when  appointed,  99. 

further  directions,  judgment  on,  when  it  need  not  continue,  938. 
future  earnings  of  debtor,  will  not  be  appointed  to  receive,  97. 
guardian  of  party,  ineligible  as,  943. 
improvements  made  by,  without  previous  sanction,  844. 
indorsement  of  claim  for  on  writ,  937. 
infants'  estate,  of,  938. 

injunction,  appointment  of,  operates  as  an,  937. 
interference  with,  by  third  parties,  945. 

when  a  contempt, -945. 
interim,  when  granted,  99. 
refused,  95. 

superseded  by  judgment,  938. 
judgment  creditor,  may  apply  for,  940. 

effect  of  appointment,  941. 
jurisdiction  of  Court  to  appoint,  76,  93-99. 
legal  mortgagee,  may  apply  for  appointment  of,  94. 

title,  when  appointed  as  against  holder  of,  939,  942. 
liability  of,  on  contracts,  946. 

for  disobeying  order  of  Court,  946. 
litigant,  if  appointed,  acts  without  salary,  943. 

cannot  propose  himself  as,  without  leave,  943. 
lunatic,  estate  of,  when  appointed  to,  938. 
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Master's  appointment  of,  form  of,  944. 
filing  of,  944. 

may  be  appointed  after  judgment,  96-98,  940. 
mortgagee,  when  granted  for,  or  against,  94,  93     940. 
motion  for,  93,  98,  99. 

notice  of,  98,  99. 

nomination  of  person  as,  how  made,  937,  944. 
notice,  of  person  proposed  as,  to  be  given,  937,  94*. 
of  debtor's  estate,  940. 
infant's  estate,  938. 
intestate's  estate,  938. 
joint  stock  company,  95. 
lunatic's  estate,  938. 
mortgaged  estate,  94,  939. 
partnership  estate,  95,  99. 
railway  company's  estate,  940,  941. 
testator's  estate,  96. 
trust  estate,  95,  938,  943. 
officer  of  the  Court,  is  an,  943. 
order  for,  effect  of,  945. 
parties,  may  be  appointed,  99. 

when  ineligible,  943. 
partnership,  when  appointed  of,  941,  942. 

"  going   concern  "    pendente  lite, 
941. 

pendente  lite,  may  be  appointed,  93,  1217. 
person  not  a  party,  cannot  apply  for  payment  by,  98. 
plaintiff,  when  appointed,  99. 
practice  on  obtaining  appointment  of,  98. 
preservation  of  property,  pendente  lite,  for,  1217. 
prior  mortgagees,  rights  of,  not  prejudiced  by,  939. 
proceedings  against,  restraining,  946. 
property  in  hands  of,  how  far,  in  custodia  legis,  945. 
purchaser,  when  appointed  as  against,  942. 
railway  company,  of,  when  granted,  940,  941. 
sale  may  be  ordered  by,  99. 
revivor  of  action,  when  necessary,  before  appointment  of,  580. 

may  not  bid  at,  885. 
security,  to  be  given  "by,  99,  943,  944. 

bond  as,  to  be  brought  into  M.  O.,  943. 
filing  of,  944. 

when  it  cannot  be  dispensed  with,  99,  943. 
solicitor  of  either  party,  ineligible  as,  943. 
suit  by,  sanction  of  Court  for,  required,  945. 
tenants  in  common,  when  appointed  as  against,  94,  942. 
title  uncertain,  appointment  of,  94. 
trust  estate,  when  appointed,  of,  95. 
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trustee  appointed  as,  on  what  terms,  95,  939. 
when  ineligible  as,  943. 

appointed  in  place  of,  938. 
vendor,  when  appointed  as,  95,  942. 
warrant  for  appointment  of,  937. 

return  of,  proceedings  on,  937,  943,  944. 
without  salary,  when  entitled  to  compensation,  947. 
who  may  be  appointed,  99,  943. 

RECOGNIZANCE  OF  BAIL.     See— BAILABLE  PROCEEDINGS. 

forfeiture  of,  in  criminal  cases,  not  relieved  against,  30. 
RECORD. 

action  may  be  dismissed  for  non-delivery  of,  705. 

amendment  of,  how  made,  504. 

copies,  certified,  of  proceedings  in  Court,  to  be  evidence,  675 

Court,  to  be  retained  in.  718,  719. 

delivery  of,  for  use  of  Judge  at  trial,  705. 

form  of,  705. 

High  Court  case  tried  in  C.  C.,  to  be  forwarded  to  Central  Office, 

720. 

indorsement  of  findings  on,  718. 

officer  to  retain,  718,  719. 

original,  not  to  be  produced  without  order,  6G2,  G63. 

production  of,  required  on  motion  against  judgment,  976. 
order,  when  necessary  for,  662,  663. 

transmission  of,  to  Toronto,  on  prcecipe,  522. 

motion  to  Divisional  Court,  976. 

withdrawal  of,  when  allowed,  706. 

RECOVERY  OF  LAND.    See— EJECTMENT. 
dower  action,  is  an  action  for,  468. 

REDEMPTION.    See— MORTGAGE  ACTIONS. 

action  for,  accounts  to  be  taken  in,  934,  935. 

time  allowed  to  redeem  in,  934. 
improvements,  payment  for,  on,  845,  846. 

mortgage  of  realty  and  personalty,  right  of  personal  representa- 
tive to,  930,  931. 

REFEREE.     See — MASTER— OFFICIAL  REFEREE — QUIETING  TITLES. 
appeal  from  certificate,  or  report  of,  951-956. 
appointment  of,  in  place  of  one  dying,  etc.,  815. 
Arbitration  Act,  reference  to,  under,  806-814. 
authority  of,  816. 
case  may  be  remitted  to,  816,  817. 
certificate  of,  appeal  from,  951. 

filing,  951. 

commission  to  examine  witness,  may  order,  677. 
committal  to  prison,  cannot  order,  814. 
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costs  of  reference  to,  809,  812. 
Court  may  refer  questions  to,  806,  807. 
damages,  assessment  of,  may  be  referred  to,  807. 
death  of,  appointment  of  new,  815. 
discovery,  on  reference  to,  815,  816. 
evidence  of  witnesses,  how  to  be  given  before,  667. 
to  be  transmitted  to  proper  officer,  813. 
inquiry  and  report,  reference  for,  806. 
hearing,  may  make  peremptory  appointment  for,  816. 
of  titles.     See — QUIETING  TITLES. 
official.    See — OFFICIAL  REFEREE. 
order  confirming  report  of,  to  be  entered,  788. 

referring  to,  form  of,  808,  815. 
powers  of,  on  reference,  812,  814. 
procedure  before,  808,  810,  812,  817. 
questions,  may  be  referred  to,  806,  807. 

submitted  by,  816. 
reference  to,  may  be  ordered,  805,  806. 

consent,  when  necessary,  809,  810. 
for  inquiry  and  report,  806. 

trial,  809,  810. 
remuneration  of,  812,  813. 
report  of,  808,  811,  813,  817. 

appeal  from,  809,  813,  951-956. 
confirmation  of,  817. 
filing,  817,  951. 

notice  of,  to  be  served.  951. 
judgment  on,  how  obtained,  809. 
order  confirming  to  be  entered,  788. 
reasons  for,  Court  may  require,  816,  817. 
Rules  regulating  practice  before  Masters,  apply  to,  818. 
special,  when  reference  to,  may  be  ordered,  806,  810. 

remuneration  of,  812. 
trial  before,  when  to  be  held,  816. 

proceedings  on,  808,  811,  816. 
reference  to,  for,  809. 
view  by,  816. 

witnesses  may  be  examined  by,  667. 
REFEREE  OF  TITLES.     See— QUIETING  TITLES. 
Local  Master,  jurisdiction  of,  as,  1146. 
Senior  Registrar,  to  be,  at  Toronto,  1146. 
REFERENCE.        See  —  MASTER  —  MASTER'S      OFFICE  —  OFFICIAL 

REFEREE — QUIETING  TITLES — REFEREE. 
adjournment  of,  by.  Master  825. 

arbitration,  not  ordered  by  Court,  except  by  consent,  814. 
Chambers,  proceedings  may  be  taken  in,  in  lieu  of,  819. 
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change  of,  when  ordered,  697,  698,  818,  825. 

Court  may  dispense  with,  819. 

de  dw  in  (ttGm,  to  be  prosecuted,  825. 

delay  in  prosecution,  825. 

error,  manifest  in  judgment,  or  order,  of,  826. 

ex  parte  proceedings  on,  when  irregular,  821. 

fees  on,  how  payable,  64,  819. 

Judge  may  dispense  with,  819. 

may  be  ordered  at  any  stage,  804. 

Official  Referee,  to,  proceedings  on,  805. 

See — OFFICIAL.  REFEREE. 
order  of,  implied  provisions  of,  814,  815. 

to  be  carried  into  M.  O.  in  14  days  from  issue,  819. 
place  of,  817,  818. 

change  of,  when  ordered,  697,  698,  818,  825. 
re-opening,  864. 

Special  Referee,  to,  proceedings  on,  805.     See — REFEREE. 
title,  as  to.    See— ABSTRACT  OF  TITLE— QUIETING  TITLES. 
REGISTRAR.      See — CLERK     OF    ASSIZE — DEPUTY    REGISTRARS — 

LOCAL  REGISTRARS— OFFICERS  OF  COURT. 
appointment  before,  time  for  attendance  on,  528. 

of,  how  made,  160,  161. 
cause  lists  to  be  made  out  by,  194. 

transmitted  to  officer  attending  Court,  196. 
Clerk  of  Assize,  duties  of,  as.     See— CLERK  OF  ASSIZE 
Divisional  Court,  duty  of,  as  to,  194,  195. 
duties  of,  194,  195. 
fees  of,  how  payable,  177,  813. 

not  to  be  taken  by,  for  his  own  use,  177. 
junior,  duty  of,  195. 
oath  to  be  taken  by,  109. 
of  Court  of  Appeal,  160. 

not  to  take  fees,  160. 
security  to  be  given  by,  136. 
High  Court,  two  may  be  appointed,  161. 
duties  of,  194,  195. 
to  attend  Court  of  Appeal,  195. 
offices  of,  to  be  kept  at  Osgoode  Hall,  163. 
Official  Referees,  are,  ex  ojftcfo,  163. 
security  to  be  given  by,  162. 

neglect  to  give,  effect  of,  162,  163. 
senior,   duty  of,  195. 
settlement  of  judgments  by,  195,  196. 
sittings  of  Divisional  Court,  to  attend,  195. 
tenure  of  office,  165. 
Weekly  Court,  to  attend,  195. 
J.A.— 110   .  ' 
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RELATOR. 

consent  of,  must  be  filed,  331. 

RELIEF  OVER. 

claim  for  defendant  for,  how  enforced,  370-386. 

RELIGION.     See— INFANT. 

REMANET. 

notice  of  trial  of,  necessary,  704. 

except  at  Toronto  non-jury  sittings, 

707. 

re-entry  for  trial,  unnecessary,  707. 
when  triable  in  C.   C.,  720. 

RENEWAL.     See— EXECUTION— WRIT  OF  SUMMONS. 
RENTS    AND    PROFITS.      See— MASTER— MORTGAGE    ACTIONS- 
SALES   BY   THE    COURT. 

REPLEVIN. 

action  of,  when  it  lies,  1197,  1198. 
affidavit  for  order  o'f,  1199,  1200. 

bond,  Sheriff  must  take,  before  replevying,  1201,  1202. 
action  on,  when  it  lies,  1202. 
amount  of,  1200. 

assignment  by  Sheriff,  of,  1201,  1202. 
form  of,  1201. 

subject  to  8  &  9  W.  3,  c.  11,  1203. 
sureties,  two  required,  1201,  1202. 

names  of,  to  be  mentioned  by  Sheriff  in  return, 

1204. 

capias  in  withernam,  order  in  lieu  of,  1205. 

costs,  defendant  succeeding  entitled  to  indemnity  against,  1203. 

damages  recoverable  by  plaintiff,  733,  1205. 

defendant,  who  succeeds,  1203. 

distress,  wrongful,  for,  1197. 

equitable  title,  sufficient  to  found  claim  for,  1198. 

goods,  concealment  of,  duty  of  Sheriff  in  case  of,  1! 

replevied,  list  of,  to  be  made  by  Sheriff,  1204,  1205. 
when  repleviable,  1197. 

not  repleviable,  1197,  1198. 

motion  for  order  of,  discretion  of  Court  on,  1200,  1201. 
order  of,  how  obtained,  1198-1200. 
affidavit  for,  1199,  1200. 

discharge  of,  defendant  may  move  for,  1201. 
discretion  of  Court,  as  to  granting,  1200. 
form  of,  1201. 
motion  for,  1199,  1200. 
prcecipe,  where  issued  on,  1199. 
Sheriff,  duty  of,  under,   1204. 

return  of,  to.  how  made,  1204. 
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order  in  lieu  of  capias  in  with&rnam,  1205. 

form  of,  1205. 
prwcipe,  order  of,  when  obtainable  on,  1199. 

affidavit  for,  1199,  1200. 

schedule  of  goods  replevied,  to  be  made  by  Sheriff,  1204,  1205. 
security,  what  amount  of,  may  be  required,  1200. 
money  may  be  paid  into  Court  as,  1201. 
Sheriff,  duty  of,  as  to  serving  writ  of  summons,  1203. 

taking  bond,   1201,   1202. 
under  prcecipe  order,  1204, 
when  goods  concealed,  1205. 
third  party  may  be  served,  375. 

writ  of  summons,  not  to  be  served  till  goods  replevied,  1203. 
REPLY.     See— PLEADINGS. 

all  grounds  relied  on  by  plaintiff  to  be  stated  in,  457. 
defence  to  counter-claim,  arising  after  action,  may  be  set  up  in, 

471. 

reply,    how   set   up,   472. 

delivered,  after  time  for  expired,  effect  of,  442. 
form  of,  443,  457. 
hours  for  service  of,  528. 
irregularity  in  delivering,  442. 
joinder  of  issue,  may  be  delivered  after,  443. 
nature  of,  441,  442. 
new  claims,  not  to  be  set  up  by,  442. 
subsequent  pleading,   when  pleadable  after,  443. 

to  be  delivered,  443. 
time  for  delivering,  442,  528. 
REPORT.     See — MASTER— OFFICIAL  REFEREE. 
RESERVED  BID.     See— SALES  BY  THE  COURT. 
RE-SALE.    See— SALES  BY  THE  COURT. 
RESIDUARY  LEGATEE.     See— PARTIES. 

RESTS. 

Master  may  take  accounts  with,  828-835. 

meaning  of,  828. 

when  chargeable  against,  agents,  832. 

mortgagee  in  possession,  833,  834. 
retaining  surplus,  834. 

partners,  833,  836. 

personal  representatives,  828-832. 

trustees,  829,  830. 
REVENUE. 

jurisdiction  of  High  Court  in  cases  of,  29,  184. 
practice  as  to  cases  concerning,  184. 
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REVIEW.    See— JUDGMENT. 

REVIVOR.     See— ABATEMENT— ORDER  TO  CONTINUE  PROCEEDINGS. 

RULES  OF  COURT. 

alteration  of,  authorized,  156. 

chapters,  division  into,  not  to  affect  construction,  187. 
consolidated,  statutory  confirmation  of,  160. 

consolidation  of,  how  made,  185. 

County   Courts,   authority   to  make,   for,   157. 
Court  of  Appeal,  Judges  of,  may  make,  157. 

criminal  proceedings  not  affected  by,  186. 

date  of  coming  into  force,  185. 

dispensing  with,  re  Settled  Estates,  1140. 

distribution  of  business  among  officers,  for,  162. 

District  Courts,  authority  to  make,  for,  157. 

division  of,  into  chapters,  etc.,  not  to  affect  construction,  187. 

duties  of  officers,  regulating,  162. 

effect  of,  160,  185. 

former,  rescinded,  186. 

future,  when  to  be  published  in  Ontario  Gazette,  187. 
come  into  force,  187. 

heading  of,  not  to  affect  construction,  187. 

High  Court,  Judges  of,  may  make,  157. 

include  forms,  2. 

interpretation  of  words  in,  2,  3,  186,  187. 

Lieutenant-Governor  may  authorize  Judges  to  make,  157. 

marginal  notes,  not  to  affect  construction  of,   187. 

non-compliance  with,  effect  of,  497. 

Ontario  Gazette,  to  be  published  in,  187. 

payment  of  money  into,  or  out  of  Court,  may  be  regulated  by, 

156. 

practice  as  to  matters  unprovided  for,  by,  186,  1189. 

promulgation   of,    187. 

repeal  of,  authorized,  156. 

statutes,  former,  regulating  procedure  may  be  varied  by,  156. 

statutory,   force  of,   160,   185. 

Supreme  Court  may  make,  154. 

for  C.  C.  and  Dist.  Courts,  157. 

time   of   taking   effect,    185. 

titles  of,  not  to  affect  construction,  187. 

unrepealed,  schedule  of,  1344,  1345. 
RULES  OF  DECISION. 

in  Equity  cases,  26. 
RULES  OF  LAW. 

enacted  by  Judicature  Act,  to  prevail  in  all  Courts,  108. 

established  by  Judicature  Act,  49-108. 
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SALARIES. 

commutation  of  fees,  165. 
of  officers  of  Court,  177. 

Orders  in  Council,  as  to,  to  be  laid  before  Leg.  Assy.,  182.  183. 
SALE.      See — ABSCONDING    DEBTOR  —  INTERPLEADER  —  MORTGAGE 
ACTIONS— PURCHASER— SALES    BY    THE    COURT — SETTLED 
ESTATES. 

order  for,  to  be  entered,  788. 

perishable  property,  of,  may  be  ordered  pendente  lite,  1215. 
SALES  BY  THE    COURT.     See— ABSTRACT  OP  TITLE— INFANT- 
MORTGAGE  ACTION® — SETTLED  ESTATES. 
abortive  sale,  may  be  had,  after,  880. 
abstract  of  title,  acceptance  of,  as  sufficient,  effect  of,  904. 

objections  after,  disallowed,  904. 
confirmation  of,  what  is,  904. 

objections  after,  disallowed,  904. 
defects  in,  when  purchaser  may  supply,  903. 
delivery  of,  901,   902. 
demand  of,  902. 

neglect  to  make,  902. 
nature  of,  902. 
objections   to,   901,   902. 

how  disposed  of,  903. 

waived,  901-903. 

Master  not  to  report  on,  904. 

to    mark    "  allowed  "    or 
"  disallowed,"  904. 
See — ABSTRACT  OP  TITLE. 

advertisement  of,  misdescription  in,  effect  of,  881,  896. 
defects  in,  how  corrected,  881. 
draft   of,    what   to    contain,    880,    881. 
how  framed,  881. 

misstatements  in,  effect  of,  881,  890,  891. 
objections   to,    how   taken,   881. 
publication   of,   886. 
puffing,  to  be  avoided  in,  881. 
re-settlement  of,   when  ordered,  883. 
settlement  of  880. 

settled   estates.      See — SETTLED    ESTATES. 
special  conditions,  must  be  stated  in,  881. 
what   to   contain,   880,   881. 
where  sale  subject  to  reserved  bid,  885. 
affidavit  of   auctioneer,   of  result,   889. 
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agent,   when   not  entitled  to  bid  at,  885. 
auction,  may  be  by,  879,  883. 

highest   bidder  at,   883. 
auctioneer,    affidavit   of,   as  to  result,  889. 

license  not  required,  on  sale  of  lands,  884,  886. 
Master  may  name,  883. 

or  his  clerk,  may  act  as,  884,   886. 
not   to    accept    unauthorized    bid    from    vendor,    or 

puffer,  883,  884. 

bad  title,  not  to  be  knowingly  sold,  881. 
bid,  by  person  having  no  right  to,  effect  of,  883,  884. 
highest,  when  sale  without  reserve,  883. 
invalid,  acceptance  of,  883,  887,  889. 
leave  to,  when  granted,  885,  886. 

limited,  cannot  be  exceeded,   883. 
need  not  be  in  writing,  886. 
oral,   sufficient,  886. 
persons  not  entitled  to,  883,  884,  885. 
reserved,   Master  may  fix,   885..     See — in/ro— reserved   bid. 

to  be  stated  in  advertisement,  885. 
right  of  vendor  to,  885. 
parties  to,  885. 
written,    not   necessary,   886. 

blots  on  title,   removal  of,   when  registered,   895. 
certificate  of  result,  Master  may  make,  889. 
clerk  of  Master,  may  conduct,  884,  886. 
compensation,  allowance  of,   to  purchaser,   896-898. 

after  conveyance,    when   allowed,   898. 
for  deficiency  in   land,  897. 
delay   in  making  title,   896. 
dilapidations,   897. 
loss  by  fire,  897. 

misdescription    in    advertisement,    896. 
misrepresentations  in  advertisement,  896,  898. 
specific  performance,  with,  when  ordered,  898. 
suppression  of  material  facts,  897. 
when    allowed    after   conveyance,    898. 

vesting    order,   898. 
completion  of,  901. 
conditions  of  sale,  when  to  be  advertised,  881. 

bad,  882. 

effect  of,  as  to  title,  882. 
leave  to  bid,  when  to  be  stated  in,  885. 
special,  881. 

not  to  be  used  unnecessarily,  881. 
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conditions  of  sale,  special,  to  be  set  out  in  advertisement,  881. 

when   void,   882. 
standing,  884. 
conduct  of  sale,  who  entitled  to,  879. 

party  having,  duty  of,  879,  880. 

agent  of,  not  to  bid.  885. 
liability  of,  for  deposit,  bi>7,  J>65. 

not  to  bid  without  leave,  883-885. 
solicitor  of,  not  to  bid,  885. 
trustee,  when  entitled  to,  879. 
See — MORTGAGE  ACTIONS. 

confirmation  of,   when  refused,  889,  890,   891. 
contract  of  purchase,  at.  how  framed,  887. 
rescission  of,  898. 
signature  of,  887. 

specific    performance    of,    when    refused, 

898. 

conveyance,  acceptance  of,  895. 
covenants  in,  900. 

usual,    what   are,   901. 
dower,  to  be  barred   in,  900. 
equitable  interests,   parties  having,  need   not  join 

in,   900. 

execution  of,    Master  may  direct,  838. 
Master  may  settle,  899,  900. 
"  matters  of,"   what   are,   908. 
purchaser  entitled  to,  35,  36. 
purchaser's  duty  to  prepare  and  tender,  900. 
settlement  of,  899,  900. 

by    Master,    when    necessary,    899, 

900. 

costs   of,   900. 

tender  for  execution,   how  made,  901. 
vesting  order  in  lieu  of.     See  infra — vesting  order. 
purchas2r  not  bound  to  accept,  35,  36. 
costs,  of  payment  of  purchase  money  into  Court,  888. 
reference  as  to  title,  909. 

lien    of   purchaser   for,    909. 

re-sale,  liability  of  defaulting  purchaser  for,  892. 
covenants,  right  of  purchaser  to,  900,  906. 

"  usual,"  what  are.  901. 

Crown  bonds,  vendor  bound  to  discharge,  906. 
when  a  charge,  906. 
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deeds,  title,  must  be  registered  at  vendor's  expense,  905. 
copies,  when  to  be  furnished,  905,  906. 
delivery  of,  purchaser's  right  to,  901. 
recitals  in,  how  far  evidence,  905. 
registration  of,  purchaser's  right  to,  905. 
See  supra — conveyance. 

default  of  purchaser  at,  re-sale  after,  888,  892. 
deposit  at,  forfeiture  of,  888,  892. 
how  to  be  paid,  887. 
liability  for,  887-989. 
payment  into  Court,  of,   887. 

costs  of,  888. 
default  in,  887. 
purchaser,  when  entitled  to  lien  for,  909. 

refund  of,  888. 
security  for,  888. 

solicitor,  liability  of,  for,  887,  889. 

in  mortgage  action,  to  obtain.  See — MORTGAGE  ACTIONS. 
destruction  of  property  after,  effect  of,  897. 
dower,  purchaser  entitled  to  bar  of,  900. 

refusal  to  bar,   effect  of,  900. 
executor,  may  not  bid  at,  without  leave,  885. 
fire,  after,  risk  of  loss  by,  897. 
ground  rent,  accruing  after,  liability  for,  895. 
growing  crops,  who  entitled  to,  894. 
immediate.     See — MORTGAGE  ACTIONS. 
incumbrances,  Master  may  order  payment  of,  858,  859. 
payment  of,   895. 
removal  of,  895. 

vendor  not  bound  to  negative  existence  of,  906. 
infants'  estates,  of.      See — INFANTS. 
injunction,  purchaser  may  obtain,  901. 
interest,  on  purchase  money,  892-894. 
irregularity  in,  effect  of,  101,  890. 
prior  to,  effect  of,  890. 

purchaser  not  affected  by,  101,  890,  908. 

judgment  directing,  copy  of,  need  not  be  filed  with  Master,  879. 
leave  to  bid,  when  necessary,  885. 

how   obtained,  886. 
Master,  may  conduct,  884,  886. 

settle  conveyances  at,  899. 
Clerk  of,  may  conduct,  884.  886. 
memorials,   registered,  how  far  evidence,  210. 
misstatements  in  advertisement,  effect  of,  881,  890,  891. 
mode  of,  883. 
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mortgage  actions  in.     See — MORTGAGE  ACTIONS. 
mortgagor,  duty  of,  in  mortgage  action,  884. 
objection  to,  how  to  be  made,  889,  890. 
title,  delivery  of,  904-906. 

after  time  has  expired,  907. 
how  disposed  of,  907. 
service  of,  time  for,  904,  907. 
vendor  to  give  notice  to  deliver,  904. 
waiver  of,  899. 
opening  biddings,  when  allowed,  890. 

application  for,  when  to  be  made,  889,  890. 
order  directing,  copy  of,  need  not  be  filed  with  Master,  879. 

to   be   entered,   788. 
outgoings,  after,  payment  of,  895,  897. 
parties,  duty  of,  to  facilitate  sale,  880. 

purchaser  to  see  that  all  necessary,  are  bound,  908. 
when  entitled  to  bid  at,  885. 
possession,  delivery  of,  to  purchaser,  894,  895. 

not  constructive  notice  of  adverse  title,  907. 
purchaser  should  inquire  as  to,  907. 

may  require  vendor  to  deliver,  901. 
taking,  effect  of,  895. 

when  an  acceptance  of  title,  895. 
postponement  of,  886. 
private  contract,  may  be,  by,  883. 

proceedings,  irregular,  purchaser  not  affected  by,  101,  890,  908. 
puffer,  bidding  by,  when  not  to  be  received,  883-4,  887. 

reserved  bid,  does   not  authorize   employment  of,   887. 
purchase  money,  deposit  of,  required,  888. 

consent  of  purchaser,  when  required  for  pay- 
ment out,   909. 

default  in  payment,  of,  887,  888,  891. 
interest  on,  892-894. 
mortgage   to   secure,   894. 
payment  into  Court,  888,  891. 

costs  of,  888,  892. 
how   compelled,  887,  888,  891. 
to  solicitor,  effect  of,  891. 
See  supra — deposit. 

purchaser,  compensation  to.     See  supra — compensation, 
contract,  to  be  signed  by,  887. 
conveyance  to.     See  supra — conveyance. 

infra — vesting  order. 
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purchaser,  default  of,  888. 

having  secret  bargain  to  resell  to  vendor,  890. 
irregularities  in,  do  not  affect,  101,  890,  908. 
liability  of,  for  costs  of  re-sale,  886. 
interest,  892-894. 
rents   and   profits,    894. 
may  be  authorized  to  complete  abstract,  903. 

verify  abstract,  908. 
rents  and  profits,  right  of,  to,  892-894. 
secret  trustee,   890. 

unauthorized  bidder,  becoming,  effect  of,  886,  890. 
receiver,  not  to  bid  at,  without  leave,  885. 
reference  as  to  title.    See  infra — title, 
registration  of  title  deeds,  905. 

regularity  of  proceedings,  need  not  be  inquired  into,  908. 
rents  and  profits,  who  entitled  to,  after,  892-894. 
report  on,  form  of,  889. 

confirmation  of,  889. 

property  remains  at  risk  of  vendor 

until,  889. 
requisitions  on  title,  vendor  to  give  notice  to  deliver,  904. 

delivery  of,  after  time  for  expired,  907. 
how  disposed  of,  907. 
service  of,  time  for,  904. 
re-sale,  when  ordered,  886,  890,  891. 

costs  of,   how  borne,  886.  892. 
deficiency  on,   how  borne,   886,  892. 
rescission  of  contract,  894,   898. 
reserved  bid,  Master  may  fix,  885. 

notification  of,  to  auctioneer,  885. 
omission   to   fix,    how   remedied,    885. 
sale  subject  to,  advertisement  of,  885. 
result  of,  affidavit  of,  889. 
Master,  certificate  of,  1889. 
Rules  of  Court,  regulating,  879-909. 

apply   to  all  references    as   to   title, 

909. 

secret  bargain  by  purchaser  to  re-sell  to  vendor,  effect  of,  886. 
setting  aside,  883,  884. 
solicitor  having  conduct  of,  duty  of,  879. 
deposit  may  be  paid  to,  887. 

receipt  of  purchase  money  by,  effect  of,  885,  888. 
vendor's,  who  is,  880. 

liability   of,    for   deposit,   885,   887,   888. 
special  conditions,  not  to  be  resorted  to  unnecessarily,  881. 
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special  conditions,  to  be  advertised,  881,  885. 
specific  performance  of,   when  not  enforced,  898. 
standing  conditions  of,  884. 

conditions    varying    from,    to   be   adver- 
tised, 881,  885. 
taxes,  liability  for,  896. 
tender,  may  be  by,  879. 

by  person  having  conduct,  should  not  be  accepted,  883. 
title,  delay  in  making,  effect  of,  893. 

compensation   for,   896,  897. 
acceptance  of,  by   taking  possession,  898,  899. 
clouds  on,  right  of  purchaser  as  to,  895. 
failure  to  make,  894,  909. 
"  good,"  when  shown,  902. 
made,  902. 
objections  to,   time   for  delivering,   904,  907. 

waiver  of,  899. 

See   supra — objections — requisitions, 
possessory,  how  proved,  905. 
reference  as  to,  898,  899,  901-909.     See  supra— abstract  ot 

title. 

waiver  of  right  to,  899. 
See — ABSTRACT  OP  TITLE. 
waiver  of  objection  to,  30,  899. 
trustees,  when  entitled  to  conduct  of,  879. 

not  entitled  to  bid  at,  885,  886. 

unreserved,  rights  of  highest  "bidder  at,  883,  884,  887. 
upset  price,  Master  may  fix,  885. 
validity  of,  how  impeached,  889,  890. 
vendor,  solicitor  of,   who  is,   880. 

liability   of,    for   deposit,   885,   887,   888. 
delay  of,  in  making  title,  893. 

when  not  entitled  to  bid  at,  without  leave,  885,  887. 
verification  of  abstract,  how  made,  904-906. 

neglect  of  vendor  as  to,  907,  908. 
purchaser,  when  authorized  to  make,  908. 
vesting  order,  acceptance  of,  901. 
costs  of,  901. 

Court  may  grant,  34,  35,  36. 
purchaser  cannot  be   compelled  to  accept,  35. 
vendor  entitled  to  notice  of  application  for,  35. 
voidable,  when,  889. 
warrant,  on,  service  of,  880. 
without  reserve,  right  of  highest  bidder  at,  883,  884,  887. 
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acknowledgment  of,  how  to  be  executed,  800. 
entry  of,  800,  801. 

SCALE  OF  COSTS.     See-CosTs. 
SCANDAL. 

costs  of  motion  to  strike  out  for,  475. 

liability  of  solicitor  for,  475. 
impertinence  in  interrogatories,  682. 
motion  to  expunge  matter  for,  476. 

take  proceedings  off  files  for,  475,  476. 
proceedings  may  be  struck  out,  for,  476. 

SCIENTIFIC   PERSONS.     See— EXPERTS. 

Court  may  obtain  assistance  of,  229. 
SEAL. 

fee  for,  when  not  chargeable,  1294. 
of  Court,  11. 

of  Local  Officers,  167. 
SECURITY. 

guarantee  company  may  be  accepted  as,  760. 
officers  of  Court  to  give,  162. 

approval,   of,    163. 
neglect  to  give,  effect  of,  162,  163. 
SECURITY  FOR  COSTS. 

affidavit  for,  form  of,  1325,  1326,  1331,  1333. 
amount  of,  1331,  1333,  1336,  1337. 
diminishing,  1336. 
increasing,  1333,  1336,  1337. 
appeal,  of.     See — APPEAL. 

application  for,  when  a  waiver  of  objection  to  prior  proceedings, 

281,  282. 
bond  for,  how  to  be  given,  1335. 

allowance  of,  1335,   1336. 
cancellation  of,  1338. 
sureties  in,  1335. 

cases  in  which  it  may  be  ordered,  1319-1329,  1332,  1333. 
creditors  coming  into  Master's  office,  not  liable  to  give,  857. 
defendant,   counter-claiming,   may  be  ordered   to  give,   1328. 
dismissal  of  action,   for  not  giving,   1334. 
foreign  action  pending,  as  a  ground  for,  1319. 
garnishee  proceedings,  may  be  ordered  in,  1327. 
illusory  address,  given  by  plaintiff,  as  a  ground  for,  1320. 
informer,  when  insolvent,  may  be  required  to  give,  1332.  1333. 
insolvency  of  plaintiff,  not  a  ground  for,  1324,  1325. 

unless  suing  for  another,  1324,  1325. 
penalty,    1332,    1333. 
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interlocutory  proceedings,  when  ordered  in,  1327. 
interpleader  proceedings,   may   be   ordered   in,   1327. 
justices,  actions  against,  may  be  ordered  in,  1326. 
libel,   when  ordered  in  action  for,  1325. 
Master's  office,  may  be  ordered  in,  1327. 
money  paid  into  Court  as,  1336. 

payment  out,   1338. 
motion  for  judgment,  under  Rule  603,  on,  1327. 

to  quash  conviction,  on,  1345. 
nominal  plaintiff,  when  ordered  to  give,  1323. 
non-payment  of  costs  of  former  action,  when  ground  for,  1313, 

1323. 
order  for,   when  obtainable  on  prcecipe,   1329. 

grounds   for  refusing,   133. 

motion  to  set  aside,  753,  754,  133A,  1332. 

prcecipe,  effect  of,  1330. 

who  to  issue,  198. 

setting  aside,   1330,   1331,    1332. 

special  application  for,  when  necessary,  1330,  1331. 
payment  of  money  into  Court,  by  way  of,  1336. 

notice  of,  to  be  served,  1336. 
penal  actions,  in,  1332,  1333. 

poverty  of  plaintiff  not  ground  for  requiring,  1325. 
prcecipe,  when  order  for,  may  issue  on,  1329. 
prior  action  pending,  as  a  ground  for,  1319,  1322,  1323. 
property  within  jurisdiction,  how  far  an  answer  to  application 

for,  1331. 

public  officer,  action  against,  may  be  ordered  in,  1326,   1327. 
quashing  conviction,  on  motion  for,  1345. 
quieting  title  proceedings,  when  ordered  in,  1326. 
residence  out  of  jurisdiction,  when  a  ground  for,  1319-1322. 
slander,  action  for,  when  ordered  in,  1326. 
specially  indorsed  writ,  in  case  of,  753,  754. 
stay  of  proceedings  in  order  for,  how  computed,  526. 
summary  proceedings,  may  be  ordered,  in,  1327. 
temporary  residence  within  jurisdiction,   1313,   1322. 
time  for  giving,  1334. 

vexatious  action,  whether  ordered  in,  1320. 
waiver  of  right  to,  1325. 
winding-up  proceedings,  may  be  ordered,  in,  1328. 

SEDUCTION. 

jury  cannot  be  required  to  answer  questions  in  actions  for,  146. 
trial  of  action  for,  must  be  by  jury,  140. 

except  by  consent,  140. 
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SEQUESTRATION. 

adverse  claims,  how  disposed  of,  1039. 

attachment  need  not  issue,  to,  found  right  to,  1040. 

commission  of,   to  be  directed  to  Sheriff,   1041. 

See  infra — writ  of. 
contemnor,  when  it  may  issue  against,  1036,  1040. 

death  of,  effect  of,  1039. 
contempt,  may  issue  for,  93. 

default  in  payment  of  money,  when  it  may  issue  for.  1040. 
discretion  of  Court  as  to  granting,  1037. 
injunction,  breach  of,  may  issue  for,  93. 
obstruction  of  sequestrator,  1039. 
married  woman,  against,  339. 
order  for,  must  be  absolute,  1037. 

payment  of  money,  when  granted  to  enforce,  1040,  1041. 
return  of,  enforcing,  1056. 

service  of  order  to  be  enforced  by,  need  not  be  personal,  1041. 
staying,  pending  appeal,  1040. 
writ  of,  when  it  may  issue  on  prcecipe,  1036. 

order,   1036. 

adverse  claims  to,  how  disposed  of,  1039. 
choses  in  action,  how  recovered  under,  1038. 
effect  of,  1036. 
nature  of,  1036. 
property  liable  to,  1036,  1037. 

goods  and   chattels,   1037. 
choses  in  action,  1037,  1038. 
documents,    1037. 
pensions,   and  salaries,  1038. 
rents  and  profits,  1038. 
how  disposed  of,  under,  1039. 

by    sale,    1039. 
to  whom  to  be  directed,  1041. 

SERVICE.  See — ADMINISTRATION — CHANGE  OP  SOLICITOR — INFANT 
— JUDGMENT — ORDER  —  MORTGAGE  ACTIONS  —  PETITION- 
PETITION  OF  RIGHT— PLEADINGS— QUIETING  TITLES— WRIT 
OF  SUMMONS. 

absent  defendants,  service  on,  283-294. 
acceptance  of,  by  solicitor,  263,  508. 

address  for,  of  defendant,  or  solicitor,  not  stated  in  appearance, 

295,  296. 

disclosure  of,   by   solicitor,   260. 
illusory,   given  in  appearance,  296. 
omission  of,  effect  of,  250,  295,  296. 
plaintiff's,  when  to  be  indorsed,  249,  250. 
admission  of,  by  solicitor,  508. 
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affidavit  of,  of  writ,  form  of,  1364. 

agent,  cannot  effect  on  himself,  as  agent  for  another  solicitor, 

509. 

on,  not  good,  unless  agent  is  booked,  509. 
appearance,  when  a  waiver  of  objection  to,  281. 
appointment  to  examine  for  discovery,  how  effected,  620. 
corporations,  on,  274-277. 

country  agent  of  solicitor,  when  to  be  served,  509. 
date  of,  to  be  indorsed  on  writ,  269,  270. 
defendant  in  person,  on,  510. 

who  has  not  appeared,  on,  511. 
firms,  on,  396-399. 
hours  for  effecting,  528. 
infants,  how  effected  on,  270-272. 
judgment,  of.    See — JUDGMENT. 
letter  box,  by  putting  paper  in,  insufficient,  296 
lunatics,  how  effected  on,  273,  274. 
manager  of  business,  when  it  may  be  effected  on,  269. 
married  woman,  of,  writ  of  summons,  how  effected  on,  270. 
mileage  for,  allowance  of,  1287. 
mortgage  actions,  in,  512. 
notice  of  motion,  of,  509-512. 

may  be  dispensed  with,  513. 
to  commit,  623,  659. 
See — NOTICE  OF  MOTION. 

notices  may  be  served  in  any  part  of  Ont.,  508. 
Official  Guardian,  when  to  be  made  on,  for  infants,  270,  271,  391 

392,  1135. 

of  attaching  order,  against  absconding  debtor,  1189,  1194. 
counter-claim,  280,  423,  424. 
judgment   on   persons   interested,   354,   355. 
notice  in  lieu  of  writ  of  summons  on  foreigners,  292    293. 
of  motion,   509-512. 

may  be  dispensed   with,   513. 
substituted,   may  be  ordered,  513. 
with  writ  of  summons,  539. 
to  creditor  out  of  Ontario,  to  prove  claim,  291. 

See — ADMINISTRATION. 
order,  507,  512,  659,  660. 

original,  showing,  when  not  necessary,  512. 
to  continue  proceedings,  581. 
produce,  on  solicitor,  659. 
pleadings.    See — PLEADINGS. 
writ  of  summons,  how  effected,  263-277,  283-291. 
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of  writ  of  summons,  added  parties,  on,  359,  369. 

against  absconding  debtor,  1189,  1194. 
indorsement  of  date  of,  269,  270. 

when  unnecessary. 
270. 

manager  of  business,  on,  269,  396,  399. 
substituted,    when  authorized,   263-265. 

not   allowed,    266. 
equivalent    to    personal    ser- 
vice,  268. 
how  effected,  268. 
See— WRIT  OP   SUMMONS. 

out  of  Ontario,  of  writ  of  summons,  277,  283-291. 
affidavit   for,  279. 
appearance,   effect  of,  281. 
discretion  as  to  allowing,  280. 
notice  in  lieu  of,  292,  293. 
judgment,   or   orders,     or     notice    to    prove 

claims,   291,   292. 

leave  for,  must  be  obtained,  279,  292. 
order  for,  to  fix  time  for  appearance,  292. 
other  initiatory  proceedings,  of,  279,  280,  291. 
setting  aside,  280,   281. 
substituted,  282. 
partners,   on,  396-399. 
personal,   when  necessary,   522. 
plaintiff,  in  person,  on,  250,  510. 
pleadings,  may  be  served  in  any  county,  508. 
posting  up  in  office  of  Court,  when  good,  250. 
setting  aside,  267,  268. 
Sheriff,  on,  1054,  1055. 
solicitor,  acceptance  of,  by,  when  it  need  not  be  verified,  508. 

of  writ,  to  be  verified,  723. 
admission  of,  by,  need  not  be  verified,  508. 
absconding,  how  effected  on,  510. 
omitting  to  name  agent,  how  effected  on,  510,  511. 
on  record,  may  be  effected  on,  510. 
See — CHANGE  OF  SOLICITOR — SOLICITOR. 
statement  of  claim,  on  adding  parties,  369,  370. 
See — STATEMENT  OF  CLAIM. 

substituted,   of  writ  of  summons,   263-277,  282. 
other   proceedings,    267,   509-513. 
suitor  in  person,  on,  how  effected,  250,  510.    • 
time  for,  528,  529. 
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amendment  of    defence  of.      See— STATEMENT  OP  DEFENCE. 
claims  arising  after  action,  how  set  up,  426. 

which  are  subject  of,   427,   428. 
costs,  interlocutory  of,  1281,  1282. 
damages  and  costs,  of,  when  not  allowed,  1283,  12S4. 
defence  of,  426-428. 
garnishee,  by,  1076,  1077. 
how  pleaded,  426-428. 
of  costs,  when  allowed,  1281,  1282. 

action  brought  in  wrong  Court,  1261-1268. 
damages  and  costs,  when  allowed,  1283,  1284. 

not  to   prejudice  solicitor's   lien,    1283, 

1284. 
SETTING  DOWN. 

appeal  from  report,  955. 

Chambers,  to  Judge,  not  required.  951. 

Divisional   Court,   959. 
C.  C.  to  High  Court,  529,  895,  986. 
vacations,  not  computed  in  time  for,  529. 

except    C.    C.    ap- 
peals,  529. 

Divisional  Court,  for,  194. 
further  directions,  for  hearing  on,  233,  541. 
motion  for,  judgment,  time  for,  541,  767. 

motions  to  the  Court,  233,  541.  1 

Registrar's  office,  duty  as  to,   194. 
special  case,  194. 
trial,  for,  in  Toronto,  194. 
Weekly  Court,  for,  194. 

SETTLED  ACCOUNT. 

Master  may  inquire  as  to,  854. 
SETTLED  ESTATES.     See— INFANT. 

advertisement  of  applications  respecting,  1139. 

application  for  lease,  or  sale  of,  how  made,  1133-1140. 

applications  by  infants,  respecting,  1136. 

evidence  on  application,  respecting,  1138. 

examination  of  married  women  interested  in,  unnecessary,  1136. 

infants',    jurisdiction   of   H.    C.    J.    to    order   sale,    or    lease   of, 

40,  41,  1134. 

jurisdiction  of  Court  as  to,  40,  41,  1134. 

leases  of,  Court  may  sanction,  40,  41. 

mortgage  of,   Court  may  sanction,   1134. 

notice  to  be  given  of  application,  respecting,  1134,  1135. 

Official  Guardian  to  be  served  for  infants,  and  lunatics,  1135. 

order  respecting,  form  of,  1139,  1140. 

J.A.— 111 
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petition  for,  lease  or  sale  of,  form  of,  1133. 

filing,  1133. 
hearing,  1139. 
notice  of  hearing,  1137. 
service  of,  1136,  1137,  1139. 
procedure  on  application  respecting,  1133-1140. 
Rules,   Court  may  dispense  with,  1140. 
sale  of,  how  authorized,  40,   41,  1133-1140. 
service  of  petition  on  infants,  and  lunatics,  1135. 
SHERIFF.     See  —  BAILABLE   PROCEEDINGS  —  INTERPLEADER  —  RE- 
PLEVIN. 

adjournment  of  sittings  for  trials  by,  when  authorized,  132. 
arrest  by,  before  going  out  of  office,  1180. 
attachment  against,   for  not  returning  writ,  1056. 

when  returnable,  1056. 

when    it    may    issue, 

1056. 

bailiff  of,  on  demand,  to  return  process,  etc.,  to  Sheriff,  1056, 

1057. 

ca,  sa.,  return  of,  to,  1186,  1187. 

clerk  of,  on  demand  to  return  process,  etc.,  to  Sheriff,  1056,  1057. 
costs  of,  in  interpleader  matters,  1236,  1237,  1229,  1230. 

liability  for,  for  not  returning  writ,  1055. 
•custody,  close,  may  be  committed  to,  for  contempt,  1056. 
demand  of  return  of  writ,  neglect  to  comply  with,  1054,  1056, 

1057. 

Deputy  Sheriff,   on  demand  to  return  process,   etc.,   to   Sheriff, 

1056,  1057. 

duty  of,  to  Court,  177. 
may  adjourn  sittings  for  trial,  on  non-arrival  of 

Judge,  132. 

discharge  of  execution  debtor  from  custody,  when  authorized, 

1057. 
duty  of,  to  adjourn  sittings,  in  case  of  non-arrival  of  Judge,  132. 

to  Court,  177. 

expenses  of.     See  infra— fees. 
execution  to.     See — EXECUTION. 
fees  payable  to,  1316-1319. 

bill  of,  to  be  delivered,  1318. 

disputes  as  to,  how  adjusted,  1318,  1319. 

tariff  of,  1500. 

taxation  of,   1318,  1319. 

payment    before,    cannot    be    en- 
forced, 1319. 
when  forfeited,  by  delay  to  return  writ,  1054. 
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habeas  corpus  against,   1056. 

how  to  be  made  returnable,  1056. 
indorsement  of  receipt  of  process  for  service,  by,  269. 
officer  of,  on  demand  to  return  process,  etc.,  to  Sheriff,  1056, 

1057. 
order  to  bring  in  body,  1053,  1180. 

when  it  may  issue  after  retirement  from 

office,  1180. 
service  of,  1054. 

return  writ,  may  issue  against,  on  prcecipe,  1053,  1054. 
personal  service  of,  when  not  necessary,  1055. 
Court  may  reduce,  1318. 
when  entitled  to,  1046,  1047,  1316,  1317. 
return   of   writs   by,   how   compelled,   1054-1056 
sequestration,  to  be  directed  to,  1041. 

powers  of,  under,  1036-1039. 
return   of,    1056. 

service  of,  of  orders  to  return  writs,  1054,  1055. 
solicitor,  not  liable  for,  fees  of,  1047. 

SHORTHAND  REPORTERS, 
appointment  of,  174. 
duties  of,  174. 
fees  of,  Orders  in  Council  regulating,  976,  977. 

to  be  paid,  for  providing  fund  for  payment  of,  174,  175. 
fund  for  payment  of.  175. 
notes,  of,  copies,  how  ordered,  229. 

3,  to  be  delivered  on  motion  for  new  trial,  676. 
appeal     from     Judge    at 

trial,  676. 
oath  of,  174. 

Orders  in  Council,  regulating  fees  of,  976,  977. 

SINGLE  JUDGE.     See— JUDGE. 

appeal  from,  to  Divisional  Court,  121,  959-974. 

Court  of  Appeal,  123,  956. 
business  to  be  taken  by,  111. 

duty  of,  as  to,  111. 
constitutes  a  Court.  111. 

decisions  of,  how  far  binding  on  other  Courts,  129. 
Weekly  Court,  to  be  held  by,  232,  233. 

SITTINGS.      See  —  CHAMBERS  —  COURT    OP    APPEAL  —  DIVISIONAL 

COURT — HIGH  COURT  OF  JUSTICE. 
absence  of  Judge,  at  opening  of,  132. 
additional,  may  be  appointed,  131. 
adjournment  of,  by  Sheriff,  or  deputy,  132. 
assizes,  how  to  be  fixed,  236. 
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civil  cases,  for  trial  of,  how  appointed,  130,  131,  236. 
criminal  cases,  for  trial  of,  130,  131,  236. 

special,  131. 

county  town,  to  be  held  at  each,  131. 
docket  of  causes  at,  133. 
for  trials,  how  to  be  appointed,  130,  131,  236. 

Judge,  holding  without  commission,  183. 

retired,  holding  without  commission,  183. 

jury  actions  to  be  first  disposed  of,  130. 

other  business  may  be  taken  at,  133. 

Queen's  counsel,  holding  without  commission,  183. 

two  to  be  held  in  each  county,  131. 

where  to  be  held,  130,  131,  132. 

without  jury,  131. 
poundage  of,  may  be  levied  under  execution,  1046. 

SLANDER. 

action  for,  when  to  be  tried  by  jury,  140. 

jury  cannot  be  required  to  answer  questions,  in  actions  for,  146. 

trial  of  action  for,  must  be  by  jury,  140. 

except  by  consent,  140. 

SOLICITOR.     See— CHANGE  OP  SOLICITOR— SALES  BY  THE  COURT- 
SOLICITORS'  AND  AGENTS'  BOOK— SOLICITOR  AND  CLIENT. 
acceptance  of  service  of  writ,  by,  263. 

papers,  508. 

acting  for  opposite  party,  may  be  restrained  from,  516. 
in  person,  1464. 

without  authority  of  client,  261,  262. 
address  of  plaintiff,  may  be  required  to  disclose,  260. 
to  be  indorsed  on  writ  of  summons,  249. 

notice  in  lieu  of  writ,  249. 
admissions  of  service,  by,   508. 
affidavits,  order  to  answer,  224. 

See — AFFIDAVIT. 

agent  of,  cannot  serve  himself  as  agent  for  another  solicitor,  509. 
issuing  writ,  name  and  address,  to  be  indorsed,  249. 
lien  of,  on  fund  recovered,  521. 

name  of,  to  be  entered  in  solicitors'  and  agents'  book, 

228,  229. 

neglect  to  appoint,  service,  how  authorized,  in  case  of, 

510,  511. 

relation  between,  is  that  of  a  solicitor  and  client,  1466. 
when  he  may  be  served,  509,  510. 
gee — SOLICITORS'  AND  AGENTS'  BOOK. 
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appeal,  right  of,  as  to  personal  order  for  payment  of  costs,  117. 
appearance  entered  by,  without  authority,  297,  298. 
appointment  of,  by  suitor  acting  in  person,  522. 
articles  of  clerkship,  to  be  filed  in  Central  Office,  192. 
attachment,  liable  to,  for  not  communicating  order  to  produce 

client.  660. 
entering  appearance  pursuant  to 

undertaking,  297. 
paying  money  into   Court,   1022. 

bill  of,  time  for  delivery  of  to  client,  under  order,  1313. 
change  of,  order  for,  when  necessary,  513,  514. 

unnecessary,  514.  515. 

may  be  obtained  by  client,  on  prcecipe,  513. 
setting  aside,  514. 

not  granted  ex  parte,  on  solicitor's  application,  515. 
payment  of  costs,  not  a  condition,  514. 
proceedings  taken  by  new  solicitor,  without  order  for, 

515. 

special  application  for,  when  necessary,  514. 
when  a  discharge  of  solicitor  by  client,  515. 
charging  order,  may  obtain,  1240.     See — CHARGING  ORDER. 
Clerk  of,  service  on  elsewhere  than  at  office  invalid,  510. 
compromise,  how  far  he  can  bind  client  by,  794. 
costs,  liability  for,  in  proceedings  taken  without  authority,  261. 
defending  in  person,   of,  1465. 
lien  for,  on  documents  of  client,  516-519. 
fund  in  litigation,  519,  520. 

collusive  compromise,  effect 

of,  on,  520. 

set   off,    when    allowed,    notwithstanding,    1281, 

1282. 

not    allowed,     to    prejudice     of, 
1283,  1284. 
liability  of,  to  be  ordered  to  pay,  227,  228. 

for,  on  entering  appearance  without  authority, 

297,  298. 

personal  order  against  for  payment  of,  appeal  from,  117. 
refunding,  by,  47,  849. 
remedy  for,  against  client,  1297. 
trustee,  when  acting  as,  846-848. 
compromise,  authority  of,   to  effect,   794. 
conducting  reference  in  M.  O.,  duty  of,  820. 
country,  Toronto  agents  of,  to  be  entered,  228. 
death  of  client,  operates  as  a  discharge  by  client,  518. 
discharged  by  client,  effect  of,  as  to  lien,  518,  519. 
discharging  himself,  effect  of,  on  lien,  1518. 
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estate  recovered,  may  obtain  charge  on,  for  costs,  522,  1240. 
falsely  stating,  injunction  granted,  liability  for,  92. 
firm,  suing  as  plaintiffs,  may  be  required  to  disclose  members  of, 

262. 

improperly  obtaining  money  out  of  Court,  liability  for,  227,  585. 
injunction,  against  acting  for  opposite  party,  516. 

divulging  secrets  of  former  client,  516. 
lien  for  costs,  not  to  be  prejudiced  by,  set  off,  1283,  1284. 
on  books  and  papers  of  client,  515,  516-519. 

extent  of,  515-518. 

nature  of,  515,  516, 

518. 

taking  security,  how 
it  affects,  517. 
third    parties,    how 
affected  by,  517. 
estate  recovered,  522. 
fund,  519-521. 

assignment,  by  client,  cannot  defeat,  520. 
may  be  actively  enforced,  520. 
client  cannot  defeat,  519,  520. 
effect    of,  on    right  of    set-off    between 

parties,  521. 
set-off,  when    not  allowed  to  prejudice 

of,  1283,  1284. 
allowed  notwithstanding, 

Local  Master,  debarred  from  practising  as,  in  certain  cases,  166. 
misconduct  of,  92,  225. 
mortgagee,  when  not  entitled  to  profits  costs,  846. 

profit  costs    covenant,  to  pay,  invalid,  846. 
name  of,  to  be  indorsed  on  writ  issued  by,  249. 

documents     by    which    proceedings 

commenced,  250,  1281,  1282. 
Statute  of   Limitations,   not   a  bar  to, 

519,  521. 

non-payment  of  money  by,  225. 

notice  of  motion  to  commit  client  for  non-production,  etc.,  may 

be  served  on.  659. 
to  appoint,  when  necessary,  514. 

order  for  production,  or  inspection,  may  be  served  on,  660. 
partners,  may  be  required  to  disclose  names  of,  when  suing  as  a 

firm,  262. 

personally  ordered  to  pay  costs,  may  appeal,  117. 
plaintiff's  address,  may  be  required  to  disclose,  260. 
posting  up  in  office  of  Court,  when  good  service  on,  509,  510. 
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practising  without  certificate,  right  of,  to  costs,  1297. 

refusing  to  act,  effect  of,  518,  520. 

restitution  by,  when  ordered,  227. 

retainer  of,  whether  it  continues  after  judgment,  512. 

roll  of,  custody  of,  194. 

restoring  name  to,  227. 
signing,  224. 
striking  off,  224,  225. 

scandalous  matter,  liability  for  costs  of,  475. 
secrets  of  client,  may  be  restrained  from  divulging,  516. 
security,  taking,  effect  of,  on  lien,  517. 
service  on,  how  effected,  509,  510,  511.      See — AGENT. 

when  office  closed.  511. 
set-off,  effect  of  lien  of,  1281,  1284. 
Sheriff's  fees,  when  not  liable  for,  1047. 
solicitors'  and  agents'  book,  228. 

See — SOLICITORS'  AND  AGENTS  BOOK. 
striking  off  rolls,  when  ordered,  224,  225. 
summary    application    against,    204,    227. 
taxation  as  against  client,  1297-1316. 

See — SOLICITOR    AND  CLIENT. 

Toronto,  name  and  address  of,  to  be  entered,  228. 
to  state  whether  writ  issued  with  his  authority,  260. 
trustee,  when  entitled  to  costs  against  trust  estate,  848. 

mortgagor,    846. 
third  party,  848. 
undertaking  of,  enforcing,  228,  1005. 

to  enter  appearance,  enforcing,  263,  297. 

refund  costs,  47,  1005. 
SOLICITORS'  AND  AGENTS'  BOOK. 
entries  to  be  made  in,  228,  229. 
how  to  be  kept,  228,  229. 
service  on  agent  named  in,  authorized,  509,  510. 

when  no  agent  named  in,  how  effected,  509. 
SOLICITOR  AND  CLIENT.    See— SOLICITOR. 

action    against   client    for    costs,  time  for  bringing,  1297,  1301, 

1305. 

stayed  pending  reference,  1313. 
absconding  client,  action  against,  1305. 
account    between,    1313-1315. 

on  application  of  third  party,  1316. 
bill  of  costs,  to  be  signed  by  solicitor,  1297. 

or   assignee,    1297,    1298. 
action  on,  time  for  bringing,  1297,  1301. 
adding  to,  after  delivery,  when  allowed,  1299. 
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agreement  not  to  dispute,  1307. 
amendment  of.  1299. 

assignee  of  solicitor,  may  sign,  1297,  1298. 
conveyancing  business,  1300. 
costs  paid,  not  to  be  included  in,  1299. 
counsel  fees  may  be  included  in,  1299,  1300. 
delivery  of,  necessary  before  action,  1297,  1306. 
how  enforced,  1304,  1306. 
proof  of,  1304. 
time  for    1313. 
form  of,  1298. 

items  of,  to  be  in  detail,  1298. 
judgment  in  action  on,  form  of,  1301. 
taxable,  when,  1300. 
taxation  of.  1303. 

appeal  from,  957. 

cannot  be  ordered  before  delivery,  1300. 
ex  parte,  when  authorized,  1303. 
partial,  when  refused,  1300. 
place  of,  1312,  1316. 
third   party,    when   entitled   to,    1305- 

1307. 

third  party,  delivery  to  when  ordered,  1306 
to  be  signed  by  solicitor,  1297. 
champerty,  solicitor  cannot  set  up,  1300. 
client  absconding,  action  against,  1305. 

fraudulent  conveyance,  by,  action  to  set  aside,  1298. 
compromise,  solicitor,  how  far  he  can  bind  client  by,  794. 
conveyancing,  bill  for,  whether  it  can  be  referred  to  taxation, 

1300. 
costs  allowable  on  taxation  between,  1291. 

bill  of,  action  on,  time  for  bringing,  1297. 

time  for  delivery  under  order,  1313. 
See  swpra — bill  of  costs. 

incurred  after  death  of  client,  disallowed,  1465. 
interest  on,  when  payable,  1315. 
of  taxation  between,  how  payable,  1303,  1312,  1315. 

security  for,   when  ordered,   1313. 
taxable  between,  1291,  1300. 

counsel  fees,  bills  for  may  be  referred  to  taxation,  1300. 
County  Court,  Judge  of,   may  order  taxation,   1301. 
death  of  client,  operates  as  a  discharge  by  client,  518. 
costs  incurred  after,  disallowed,  1465. 
delivery  of  bill,  necessary  before  action,  1297. 
compelling,  1300. 
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discharge  of  solicitor,  by  client,  effect  of,  518,  519. 

himself,  effect  of.  518. 

Exchequer  Court,  bill  for  business  in,  not  taxable,  1298,  1300. 
injunction  against,  to  restrain,  acting  for  opposite  party,  516. 
interest  on  costs,  when  recoverable,  1315. 

Taxing  Officer  cannot  charge  solicitor  with,  1315. 
judgment,  taxation  when  ordered  after,  1302. 
lien  of  solicitor  on  funds  and  papers.     See — SOLICITOR. 
negligence,  as  defence  to  liability  on  bill,  1311. 
nominal  plaintiff,  when  not  entitled  to  order  for  taxation,  1305. 
notary,  bill  for  services  as,  not  taxable,  1298,  1300. 
order  for  delivery  of  bill  of  costs,  1300,  1301,  1302,  1303,  1313. 

prcecipe,  who  may  issue,  198. 
when    obtainable  on, 
1304. 
taxation  of  bill,  1301. 

client's   application   for,    1308. 
effect    of,  when    obtained    by    client, 
1308,  1311. 
obtained  by  solicitor, 
1308,  1311. 
form  of.  1313. 
implied  provisions  of,   1316. 
solicitor's  application  for,  1308,  1311. 
special    application    for,    when    neces- 
sary, 1309,  1310. 
circumstances,     when     to    be 

shown,  1302. 
directions  in,  1312. 
place  of  reference,  1312,  1316. 
powers  of  Taxing  Officer  under,  1311. 
prcecvpe,  when  obtainable  on,  1308. 
effect  of,  1308,  1311. 
who  to  issue,  198. 

reservation  in,  of  question  as  to  re- 
tainer, etc.,  1309,  1310. 
security  for  costs,  when  ordered,  1313. 
third  party,  when  he  may  apply  for, 

1305-1307. 

party  chargeable,  when  entitled  to  taxation,  1305-1307. 
payment  by  client,  under  order  for  taxation,  1315. 
what  amounts  to,  1307. 
when  it  precludes  taxation,  1307. 

does  not  preclude  taxation,  1307. 
solicitor,  of  balance  found  due,  how  enforced,  1313, 

1335. 
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reference,  between,  scope  of,  1312. 

place  of,  1312. 

refusal  of  solicitor  to  act,  effect  of,  515,  518. 
retainer,  disputing,  1309,  1311. 

agreement  to  pay  fee  for,  not  enforced,  1611. 
nature  of,  516,  1298. 

secrets  of  client,    may  be  restrained  from  divulging,  516. 
"  special    circumstances,"  what  are,  1302. 

when   necessary   to   be   shown,    1302, 

1306. 
Statute  of  Limitations,  where  it  runs  against  solicitor,  1298. 

waiver  of,  by  client,  1311. 
taxation  of  costs,  between,  1297-1316,  1466. 

appeal  from,  957,  1312. 
costs  of,  1312. 

ex  parte,  when  authorized,  1303. 
order  for,  effect  of,  1308. 

when  not  to    be   granted, 
1300,  1302,  1307. 

powers  of  Taxing  Officer,  on,  1311. 
reference,   when   it  may  proceed    ex 

parte,    1303. 

scale    applicable,    on,    1312. 

third  party,  when  entitled  to  taxation  of  bill,  1305,  1307. 

account,   1316. 

delivery  of  bill  to,  may  be  ordered, 

1306. 

uncertificated  solicitor,  right  of,  to  costs,  1297. 
unqualified  person  acting  as  solicitor,  1308. 
unusual  proceedings,  duty  of  solicitor  before  taking,  1487. 
verdict,  taxation,  when  ordered  after,  1302. 

SPECIAL  BAIL.     See — ABSCONDING  DEBTOR — BAILABLE  PROCEED- 
INGS. 
SPECIAL  CASE. 

action,  parties  to,  may  concur  in  stating,  549. 
affidavits  modifying,  not  admissible,  551. 
amendment  of,  38,  551. 
appeal  from  judgment  on,  38,  15,  552. 

to  Privy  Council,  may  be  in  form  of,  1013. 
copy  of,  to  be  left  for  Judge,  541. 
costs  of,  38. 
Court,  not  bound  to  answer  every  question  stated  in,  551 

declare  future  rights,  551. 
documents  referred  to  in,  may  be  read,  549. 
examples  of,  550. 

fictitious  question,  not  to  be  stated  in,  38,  550. 
infant  party,  sanction  of  Court  necessary  in  case  of,  37.  553. 
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inferences  of  fact  and  law,  may  be  drawn  by  Court  on  argument 

of,  549. 
judgment  on,  551. 

agreement  as  to,  549. 

jurisdiction  of  H.  C.  J.  to  entertain,  36,  37. 
lunatic  party,  leave  of  Court  to  set  down,  necessary,  37,  553. 
married  woman,  party,  leave  of  Court  to  set  down,  when  neces- 
sary, 37,  553. 

notice  of  setting  down,  to  be  served,  541. 
parties  to.  37.  38. 
power  to  state»  549    550. 
preparation  of,  549,  553. 
questions  may  be  stated  by,  without  action,  37. 

in  an  action,  549.  553. 
relief,  parties  may  agree  as  to,  549. 
reopening,  when  allowed,  551. 
right  to  begin,  551. 
setting  down,  541,  551. 

leave  of  Court  when  necessary  for,  553,  554. 
signature  of,  553. 
stating,  after  writ,  549,  550. 
style  of  cause  in,  505,  506. 

when  persons  not  sui  juris  axe  Interested,  553,  554. 
amendment  of,  38. 
appeal  from  judgment  on,  38. 
costs  of.  38. 
form  of,  37,  38. 

jurisdiction  of  Court  as  to,  36,    37.  38. 
Us  pendens,  registration  of,  as,  38. 
parties  to,  37,  38. 
service  of,  37. 
setting  down,   551. 

leave  of  Court  necessary,  553. 
order  giving  leave,  to  be  produced,  554. 
signature  of.  37. 
SPECIAL  EXAMINERS, 
appointment  of,  175,  176. 

evidence  may  be  ordered  to  be  taken  before,  667-669. 
examination,  how  to  be  taken  by,  176. 

of  judgment  debtor,  may  be  taken  by,  1057,  1060. 
fees  of,  may  be  fixed  by  Lieutenant-Governor  in  CL,  175,  176. 
number  of,  limited,  175. 

office  of,  not  a  public  Court,  615.  « 

officer  paid  by  salary,  not  to  take  fees  for  own  use.  as,  175.  176 
solicitation  prohibited  by,  176. 
temporary,  appointment  of,  176. 
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SPECIAL  INDORSEMENT.     See— WRIT  OF  SUMMONS. 
amendment  of,  258. 
claims  for  debt,  which  may  be  subject  of,  252,  256,  257,  751. 

are  not  subject  of,  254,  751. 

recovery  of  land  which  may  be  subject  of,  252,  257. 
judgment  on,  how  obtained,  in  default  of  appearance,  723-731. 

defence,    732-744. 
motion  under  R.  603:  748-764. 
insufficient,  instances  of,  255,  752. 
sufficient,  instances  of,  256,  257. 

SPECIFIC  PERFORMANCE.     See— SALES  BY  THE  COURT. 
contracts,  when  enfo.rced  by,  23,  24. 

for  sale  of  business,  when  enforced  by,  24. 
chattels,  when  enforced  by,  24. 
land,  when  enforced  by,  23. 

by  Crown,  not  enforced  by,  26. 
patents,  when  enforced  by,  24. 
shares,  when  enforced  by,  24. 
negative,  when  enforced  by,  24,  25. 
partnership,  relating  to,  when  enforced  by,  19. 
positive,  how  enforced  by,  24. 
regulating  trade  prices,  etc.,  24. 
jurisdiction  of  H.  C.  J.  as  to,  15,  23,  24,  25. 

C.  C.  as  to,  1264,  1267. 
plaintiff  in  ejectment,  against,  56. 
relief,  discretionary,  23. 
separation  deeds,  may  be  enforced  by,  24. 
when  refused,  24. 

SPECIAL  REFEREE.     See— REFEREE. 
STAMPS. 

fees  to  be  paid  in,  164,  177,  178. 
STATED  ACCOUNT. 

Master  may  inquire  as  to,  854. 
STATEMENT  OF  CLAIM.    See— PLEADINGS. 
amendment  of,  on  adding  parties,  369,  370. 

to   introduce    defence  to   counter-claim    arising 

after  reply,  472,  473. 
allegations  in,  insufficient,  effect  of,  619. 

admitted,  by  default  of  defence,   731. 
claim  not  indorsed  on  writ,  effect  of,  241,  417,  419. 
"  common  counts  "  in  old  form,  inadmissible,  456. 
defamation,  words  to  be  set  out  in,  453,  454. 
defendant  dispensing  with,  297. 
delivery  of,  time  for,  417-419. 

when  defendant  in  custody,  1179,  1180. 
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STATEMENT  OR  CLAIM— Continued. 
delivery  of,  with  writ,  authorized,  293. 

different  causes  of  action,  combined,  trial  of,  how  ordered,  413. 
discovery  only,  for,  461. 
dismissal  of  action,  for  not  delivering,  597-600. 

making  discovery,  622,  658,  659. 
want  of  prosecution,  597-602. 
dispensing  with,  297,  416. 
distinct  claims,  to  be  stated  separately,  462. 
embarrassing,  may  be  struck  out,  468,  476-478. 
enlarging  claim  made  by  writ,  241,  417,  419,  734. 
facts  in  support  of  plaintiff's  claim,  to  be  stated  in,  416,  417. 

arising  after  action,  461. 
form  of,  416.     See — FORMS. 
good  cause  of  action  must  be  shown  by,  to  entitle  plaintiff  to 

judgment,  766. 
hours  for  service  of,  528. 
irregularity,  in  delivering,  418. 

striking  out  for.  418. 

judgment  on,  in  default  of  defence.  731-739. 
libel,  words  to  be  set  out  in,  453. 
notice  in  lieu  of,  when  writ  specially  indorsed,  420. 

form  of,  420. 

particulars  of,  may  be  ordered,  480. 
place  of  trial,  to  be  stated  in,  417. 
printing,  452,  505. 

receiver,  when  required,   should  be  specifically   claimed  in.  98. 
relief  claimed,  to  be  stated  in,  461. 

general,  prayer  for,  effect  of,  461. 
service  of,  417-419. 

on  parties  added  by  amendment,  369,  370. 

time  for.  370. 
third  parties,  370. 

with  writ  of  summons,  when  necessary,  293. 
slander,  words  to  be  set  out  in,  454. 
style  of  cause  in,  505,  506. 
time  for  delivering,  417-419,  528. 

extending,  418.  419. 
expiration  of,  delivery  after,  418. 
shortening,    419. 
venue,  to  be  stated  in,  417. 
when  necessary,  241,  293,  416. 
writ,  when  to  be  filed  in  lieu  of,  417. 
claim  not  indorsed  on,  241. 
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STATEMENT  OF  DEFENCE.    See— PLEADINGS. 
amendment  of,  472,  490-495. 

after  statement  of  claim  amended,  490. 
to  introduce  defence  subsequently  arising,  472. 
counter-claim,  defence  to,  425,  471. 

time  for  plaintiff  to  deliver,  425. 
default  in  delivering,  note  may  be  entered,  451. 
judgment  on,  731-739,  764. 

mortgage    actions,    in,    739-744 
defence  arising  after  action,  may  be  pleaded,  471. 

confession  of.  473. 

costs,  473,  474. 
defence  filed,  how  set  up,  472. 
distinct  defences,  to  be  stated  separately,  462. 
counter-claim,  how  entitled,  423. 
ejectment,  in,  how  framed,  467,  468. 
facts  of  defence,  to  be  stated  in,  421. 
form  of,  421,  1362.     See— FORMS. 
inconsistent  defences,  may  be  set  up,  421. 
hours  for  service  of,  528. 

"  never  indebted,"  in  old  form,  struck  out,  456. 
non-delivery  of,  when  statement  of  claim  dispensed  with,  731 

732. 

note  closing  pleadings,  when  it  may  be  entered,  451. 
"  not  guilty,"  in  old  form,  inadmissible,  456. 
"  not  guilty  by  statute,"  may  be  pleaded,  468,  469,  470. 
defences  available  under,  469. 
other  defences  now  allowed  with.  468 
reference  to  statute  required  in,  469. 
payment  into  Court,  587,  588,  593. 

to  be  notified  in,  589. 
relief  claimed,  to  be  specified  in,  462. 
"  set  off,"  in  old  form,  struck  out,  456. 
Statute  of  Frauds,  defence  of,  457-459. 

Limitations,  defence  of,  457,  458. 
striking  out,  for  default  in  making  discovery,  622-624. 

judgment  after,  733. 
style  of  cause  in,  505,  506. 
tender,  money  must  be  paid  into  Court,  592. 
time  for  delivery  of,  422,  423,  528. 

expiry  of,  delivery  after,  422. 
withdrawal  of,  leave  required  for,  597. 
STATUTE.     See— IMPERIAL  STATUTES. 

Dominion,  validity  of,  jurisdiction  of  H.  C.  J.  as  to,  51,  108. 
judgment  as  to  validity  of,  appealable,  51. 
pleading,  457-459. 
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STATUTE— Continued. 

Provincial,  validity  of,  jurisdiction  of  H.  C.  J.  as  to,  51,  108. 
validity  of,  action  for  declaration  as  to,  not  to  be  entertained 

without  notice  to  Attorney-Generals,  51,  108. 
STATUTE  OF  FRAUDS. 

pleading,  457-459. 

STATUTE  OF  LIMITATIONS.     See— ADMINISTRATION. 
absentees,  Court  will  not  set  up,  in  interest  of,  1105. 
acknowledgment,  by  one  of  two  executors,  835. 
administration,  judgment  for,  effect  of,  as  against  mortgagee, 

1105. 

action   for,   who  may  set  it  up  in,   1102,   1105, 

HOG. 

arrears  of  interest,  how  far  barred  by,  835. 
secured  by  covenant,  835. 
when  charged  on  land,  835. 
bond,  when  a  bar  to  action  on,  835. 
charge  on  land,  when  a  bar  to  recovery  of,  835. 
covenant,  when  a  bar  to  action  on,  835. 

creditor,   right  of,  to   set   up  against  claims  of  other  creditors, 

1105. 

death  of  creditor,  effect  of,  on  running  of,  1105. 
defence  of,  how  raised,  494,  836. 

how  far  available,  under  notice  disputing  claim,  299. 
heir,  when  entitled  to  set  up,  326,  1105. 
interest,  how  far  a  bar  to  recovery  of,  835. 
on  purchase  money,  840. 

six  years'  only,  recoverable  against  land,  835,  840. 
twenty  years',  recoverable  on  covenant,  835. 

(Exception    in    case   of    mortgages    made    after 

1st  July,  1894:    385.) 
judgment  for  administration,  effect  of,  as  to,  1104,  1105. 

against    mortgagee    in 

possession,  1105. 

land,  money  charged  on,  when  a  bar  to  recovery  of,  835. 
legatee,  right  of,  to  set  up  in  administration  action,  1105. 
lien  of  solicitor,  when  no  bar  to,  521. 
married  woman,  when  it  runs  against,  335. 
mortgagee  in  possession,  when  it  prevents  running  of,  against 

subsequent    mortgagee,    835. 

next  of  kin,  right  of,  to  set  up  in  administration  action,  326,  1105. 
partnership  account,    may  be  pleaded  as  a  bar  to,  836. 
payments,  effects  of,  on,  836,  922. 
personal  representative,  not  bound  to  set  up,  1105. 
pleading,  494,  836. 

when  necessary,   836. 
Rules  as  to  time,  do  not  affect,  525. 
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STATUTE  OF  LIMITATIONS— Continued. 

solicitor's   lien,    when   no   bar  to,    521. 

subsequent  incumbrancers,   how  affected  by,   835,   922. 

tenants  in  common,  how  affected  by,  922. 

time  for  bringing  action  under,  cannot  be  extended,  525. 

trustee,  cannot  set  up,  in  respect  of  breach  of  trust,  65,  66. 
STAYING  PROCEEDINGS. 

agreement  to  refer,  enforcing  by,  61. 

appeal,  pending,   1001-1006,   1009. 

compromise,  enforcing,  by,  59. 

costs,  for  non-payment  of,  61. 

cross  action,  in,  61. 

frivolous,  60,  448,  449. 

jurisdiction  of  Court  as  to,  57-63. 

non-disclosure  of  address  of  plaintiff  for,     260. 

names  of  parties  suing  in  firm  name,  for,  262, 

263. 

non-payment  of  costs,  for,  61. 

notice  of  application  for,  to  be  given,  62. 

pending  determination  of  preliminary  question  of  law  or  fact, 

552. 
appeal,  1001-1006,  1009. 

prosecuted  without  authority,  261,  262. 

second  action,  pending  in  Ontario,  62. 
abroad,  62. 

time  of,  how  computed,  under  order  for  security  for  costs,  526. 

two  actions  for  same  cause,  62. 

vexatious,  60.  448.  449. 

writ  issued  without  authority,  261,  262. 
STENOGRAPHERS.     See— SHORTHAND  REPORTERS. 
STOP  ORDER. 

Accountant,  to  be  delivered  to.  221. 

application  to  pay  out,  after,  222. 

caveat,  may  be  lodged  with  Accountant,  pending  motion  for,  221. 

costs  of,  221,  223. 

Creditors'  Relief  Act,  application  of,  to,  222. 

effect  of,  221,  222,  223. 

execution  creditor,  may  obtain,  221. 

judgment  creditor  may  obtain,  221,  222. 

liability  of  person  obtaining,  for  costs,  221,  223. 

payment  by  Accountant  before  notice  of,  222. 

power  of  Court  to  grant,  221. 

priorities,  how  affected  by,  222,  223. 

solicitor's  lien,  cannot  be  defeated  by,  223. 

when  granted,  221. 
STIPENDIARY  MAGISTRATES. 

appeals  from,  in  Chambers,  949. 
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STYLE  OF  CAUSE. 

in  affidavits,  505,  506. 

notices,  506. 

petitions,  505.  506. 

pleadings,  505,  506. 

special  case.  505.  506. 

writ  of  summons,  240. 
short,  when  it  may  be  used,  506. 
SUBPCENA,  WRIT  OF. 

costs  of,  what  to  be  allowed,  663. 
date  of,  662. 

memorial  from  registry,  to  produce,  order  required  for,  662,  663. 
names,  several,  may  be  included  in,  663. 
order  for,  when  necessary,  662. 
records,  to  produce,  order  for,  when  required,  662 
teste  of,  662. 

witness  in  support  of  motion,  to,  673. 
Master's  office,  to,  855. 

SUITORS'  FEE  FUND  ACCOUNT. 

losses  may  be  paid  out  of,  172. 

object  of,  172. 

surplus  interest,  to  be  transferred  to,  172. 

at  credit  of  Official   Guardian's  account,  to  be  trans- 
ferred to,  169. 

8UPERSEDEA8.    See— BAILABLE  PROCEEDINGS. 
SUPREME  COURT  OF  CANADA. 
appeal  to,  when  it  lies,  1010. 
judgments  of  Court  of  Appeal,   proof  of,   to  be  submitted  to 

Judges,  1000. 

SUPREME  COURT  OF  JUDICATURE. 
constitution  of,  4,  5. 
Council  of  Judges  of,  powers  of,  as  to  vacations,  128. 

to  consider  procedure,  etc.,  annually.  158. 
Divisions  of,  4. 
does  not  sit  as  a  Court,  4. 
Judges  of,  4. 

power,  as  to  officers  of,  161. 

to  consider  procedure  and  practice  annually,  158. 
officers  of,  4,  161. 

report  on  practice,  etc.,  to  be  made  by,  annually,  158. 
Rules  of  Court,  power  to  make,  154-156. 
SURROGATE  CLERK. 

copy  of  order  of  H.  C.  J.  appointing  administrator,  to  be  trans- 
mitted to,  328. 

SUSPENSE  ACCOUNT.     See-AccouNTANT  OF  SUPREME  COURT. 
transfers  to,  authorized,  212,  1508. 
J.A.— 112 
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T. 

TAKING  OFF  FILES. 

scandal,  for,  475,  476. 
TARIFFS. 

of  fees,  of  counsel,  1293,  1465. 

officers  of  Court,  1293,  1488. 

Sheriffs  and  coroners,  in  civil  matters,  1293,  1500. 
solicitors,   1293,   1465. 
witnesses,  1496. 
Rules  as  to,  1293. 
TAXATION.       See  —  COSTS  —  SOLICITOR     AND     CLJKNT  —  TAXING 

OFFICERS. 
appeal  from,  to  Judge  in  Chambers,  957. 

Court,  957. 

"  as  between  solicitor  and  client,"  1290. 
award,  under  1285. 
"between    solicitor   and    client,''    1291,    1297-1316. 

See — SOLICITOR  AND   CLIENT. 
costs  exceeding  $30,  1279. 
defendants  improperly  severing,  1280,  1465. 
disbursements,  affidavit  of,  required,  1287,  1288. 

truth  of,  may  be  inquired  into,  1289. 
discretion  of  Taxing  Officer,  on,  957,  958. 
Drainage  Act,  under,  958. 
express  reference  for,  not  necessary,  1279. 
former  practice  as  to,  how  far  in  force,  1294. 
local  officers,  when  to  be  revised,  1285. 
mileage  for  service,  when  not  to  be  allowed,  1287. 
notice  of,  one  day's  sufficient,  1279. 

need  not  be  served  on  defendant  not  appearing,  1279. 
objection  to,  how  to  be  taken,  1294,  1295. 

form  of,  1296. 

parties  entitled  to  attend,  1279,  1280. 
party  and  party,  between,  1278-1294. 
review  of,  how  obtained,  1294,  1295. 

proceedings   on,   1297. 
revision  of,  when  necessary,  1285. 

Taxing  Officer's  duty  on,  1286,  1287. 

scale  applicable  on,  when  action  in  wrong  Court,  1261-1268. 
set  off,  what,  may  be  allowed  on,  1281,  1283. 
Sheriff's  fees,  of,  1318,  1319. 

revision  of,  1319. 
solicitor  and  client,  between,  1291,  1297-1316,  1466. 

See — SOLICITOR  AND  CLIENT. 
defending  in   person,   of,    1465. 
special  indorsement,  omitted,  1268. 
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TAXATION— Continued. 

Tariff  of  Fees.    See— TARIFFS. 

Taxing  Officer  has  no  power  to  allow  more  than  Tariff  specifies, 

1465. 

may  inquire  into   the  truth  of  affidavit  of  dis- 
bursements, 1289. 

tax  without  express  reference,  1278,  1292. 
See — TAXING  OFFICERS. 
two  actions,  against  same  defendant,  1292. 
TAXES.     See — QUIETING  TITLES— SALES  BY  THE  COURT. 

TAXING   OFFICERS.    See— COSTS— TAXATION. 

affidavit  of  disbursements,  may  inquire  into  truth  of,  1289. 
appeal  from,  957. 

practice  on,  958. 
appointment  of,  161. 

cannot  allow  more  than  Tariff  authorizes,  1465. 
certificate  of,  958. 
costs  exceeding  $30  to  be  taxed  by,  1279. 

See — COSTS, 

discretion  of,  957,  958,  1280,  1281,  1290. 
Drainage  Act,  appeal  from  when  acting  under,  958. 
duty  of,  on  taxation  between  solicitor  and  client,  1311. 

review  of  taxation,  1294,  1295. 
evidence  before,  224. 
functu*  offlcio,  when  they  are,  1297. 
local,  who  are,  223. 

powers  of,  223,  224. 

oaths,  powers  of,  to  administer,  etc.,  223. 
production  of  documents,  power  to  order,  223. 
reference  to,  for  taxation  not  necessary,  1278. 
set-off  of  costs,  power  of,  as  to,  1281-1284. 
Sheriff's  fees,  duty  on  taxation  of,  1319. 
taxation  of,  1318,  1319. 

appeal   from,   1319. 

tax  costs,  reference  to,  unnecessary,  1278. 
Toronto,  at,  223. 

appointment  of,   how  to  be  made,  161. 
oath  to  be  taken  by,  162. 
officers   of   Supreme   Court,   161. 
powers  of,  223,  224,   1286,   1287. 
revision  of  taxation  by,  1285-1287. 
tenure  of  office,  165. 
witness'  fees,  power  of,  as  to,  1496-1498. 

TECHNICAL  OBJECTIONS. 

proceedings  not  to  be  defeated  by,  497. 
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TENANT.     See— TENANT  AT  WILL— TENANT  FOR  LIFE— TENANT  IN 
COMMON— TENANT  IN  TAIL. 

distress,  injunction  to  restrain,  89. 

rights  of,  after  agreement,  but  before  lease,  107. 
TENANT  AT  WILL. 

improvements  by,  not  allowed,  844. 
TENANT  FOR  LIFE. 

improvements  by,   when  not  allowed,  844. 

partition,  when  entitled  to  claim,  1120. 

waste  by,  when  restrained,  22,  23. 
TENANTS   IN   COMMON. 

improvements  by,  when  allowed,  844,  1122. 

incumbrance,  paid  by,  when  entitled  to  be  allowed,  847. 

occupation  rent,  when  liable  for,  842,  1122. 

of  equity  of  redemption,  rights  of,  as  to  redemption,  922. 

partition,  when  entitled  to  cla'm,  1121. 

rents  and  profits,  how  far  liable  to  account  for,  842,  1122. 
TENANT   IN  TAIL. 

infant,  estate  of,  may  be  sold,  1124. 

waste  by,  when  restrained,  23. 
TENDER.    See — STATEMENT  OF  DEFENCE. 

money  to  be  paid  into  Court,  with  defence  of,  592. 

to  mortgagee,  effect  of,  921. 

solicitor  of  a  cheque,  is  invalid,  593. 

under  protest,  921. 

TERMS. 

abolished,  except  as  measure  of  time,  109. 

notice,  where  no  proceedings  taken  for  a  year,  abolished,  159, 

160. 
TESTAMENTARY  MATTERS. 

jurisdiction  of  H.  C.  J.  as  to,  40,  41. 

THIRD  PARTY.    See — ATTACHMENT  OF  DEBTS— PARTIES — SOLICI- 
TOR AND  CLIENT. 
appearance  by,  377. 

default  of,  effect  of,  377. 
effect  of,  377. 
form  of,  1372. 

claim  of  defendant,  against,  how  enforced,  370-386. 
contribution  from,  defendant  may  claim,  370. 
costs,  as  against,  383,  384. 
counter-claim  against,  371. 

indorsement  of,  424. 
service  of,  280,  424. 
not  entitled  to  set  up,  425. 

default  of  pleading,  judgment,  how  obtained  by,  734,  736,  737. 

against,  734,  736,  737. 
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THIRD  PARTY— Continued. 
defence  by,  375. 

directions  as  to  conduct  of  proceedings  against,  379,  380,  381, 

382,  383. 

discovery,  from,  or  by,  how  obtained,  384,  636. 
fourth  party,  cannot  be  brought  in  by,  375. 
indemnity  by,  defendant  may  claim,  370. 
leave  to  serve,  necessary,  370,  376. 
judgment  against,    how   obtained,   378,   379. 
married  woman,  where  she  may  be  brought  in  as,  378. 
notice  to  be  served  on,  370,  376,  377. 
form  of,  370. 

leave  to  serve,  necessary,  370. 
motion   for,  376. 
when  refused,  575. 
setting  aside.  378. 

plaintiff  cannot  add,  to  counter-claim,  430. 
procedure  against,  376. 

relief  against,   how  obtained  by  defendant,  370-386. 
statement  of  claim,  to  be  served  on,  370. 
taxation    of    costs,    on    application,    of.       See — SOLICITOR    AND 

CLIENT. 

time  for  bringing  in,  375. 
writ  of  summons,  to  be  served  on,  370. 

TIME.       See — APPEAL — COURT    OF    APPEAL— JOINDER    OP    ISSUE- 
OFFICERS  OF  COURT — PLEADINGS — REPLY. 
abridgment  of.  530-534. 

chattel  mortgage,  time  for  registration  of,  not  affected  by  Rules, 

525. 

"  clear  days,"  meaning  of,  525,  526. 
close  of  pleadings,  449,  450. 
days  "  clear,"  meaning  of,  525. 
computation  of,  524,  525. 
fraction  of,  when  regarded,  524. 
enlargement  of,  530-534. 

for  bringing  action,  cannot  be  granted,  525. 
filing  chattel  mortgage,  cannot  be  granted, 

525. 

pleadings,  by  consent,  526. 

essence  of  contract,  effect  of  stipulation,  74,  75. 
for  accepting  money  paid  in  as  satisfaction,  569,  570. 

amending  statement  of  claim  without  leave,  471,  472,  473, 

488,    489. 

counter-claim,  or  set-off,  without  leave,  472. 
pleadings  without  leave,  471,  472,  473,  488,  490. 
under  order,  495. 

extending,  950. 
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for  appealing  from  order  in  Chambers,  948,  949. 

High  Court,  to  Court  of  Appeal,  988. 
interlocutory  judgment,  pr  order,  128. 
C.  C.  to  H.  C.  J.,  985,  986. 
judgment  of  H.  C.  J.,  not  absolute,  128. 
Judge  at  trial,  973. 

in  Court,  974. 
attendance  on  appointments,  528. 

motions  in  Chambers,  528. 
commencing  sittings  for  trials,  133. 
delivering  amended  pleading,  471,  472,  473,  488,  490. 
appeal  book,  994. 
copies,  after  demand,  507. 
defence,  after  security  for  costs  ordered,  526. 
pleading,  enlarging  by  consent,  526. 

order,    530,    533,    534. 
entry  of  action  for  trial,  703-705. 
moving  to  discharge  order  to  continue  proceedings,  581,  582. 

vary  judgment,  by  party  added  in  M.  O.    913. 
for  new  trial,  991. 
sale  of  goods  under  execution,  1049. 

lands  under  execution,' 1050,  1051. 
service  of  pleadings,  528. 

See — STATEMENT  OF  CLAIM — STATEMENT  OF 

DEFENCE — REPLY. 

amended  pleadings,  471,  473,   488,   489. 
setting  down  appeal  from  C.  C.,  985,  986. 

Judge  in  Court,  974. 
motion  for  new  trial,  973. 
fraction  of  day,  when  regarded,  525. 
holidays,  what  are,  524. 

when  excluded  from  computation  of  time,  524,  525. 
hours  for  service  of  proceedings,  528. 

of  sittings  for  trials,  133. 

"  month  "  in  Rules,  means  "  calendar  month,"  524. 
notice  of  motion,  to  be  ordinarily,  two  clear  days,  526. 

seven  days',  when  necessary,  536,  973. 
trial   ordinary,   length   of,   703. 
short,  length  of,  703. 
for  giving,  600,  698. 

renewal  of  writs,  how  affected  by  Rules  as  to,  526,  1048 
security  for  costs,  stay  till  given,  how  reckoned,  526. 
service  of  pleadings.     See  supra — PLEADINGS. 

writ  of  summons,  264. 
standard,  adopted,  524. 
Statute  of  Limitations,  not  affected  by  Rules  as  to,  525. 
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TIME— Continued. 

stay  of  proceedings,  computation  of,  526. 
stipulations  as  to,  not  of  essence  of  contract,  effect  of,  74,  75. 
Sunday,  when  to  be  reckoned,  524,  525. 
not  to  be  reckoned,  525. 
vacations,  duration  of,  534,  535. 

proceedings  not  allowed  in,  529. 
year,  computation  of,  128,  524,  526. 
TITLE.     See — ABSTRACT   OF   TITLE— QUIETING   TITLES— SALES   BY 

THE  COURT. 
reference  as  to,  procedure  on,  898,  899,  901-909. 

TORONTO. 

sittings  at,  for  trials,  131. 
TORONTO  GENERAL  TRUSTS  CO. 

investment  of  moneys  in  Court,  by,  219,  220. 
TRADE  MARK. 

infringement  of,   restrained,  90. 

TRANSMISSION  OF  INTEREST.     See— ABATEMENT— ORDER  TO 
CONTINUE  PROCEEDINGS. 

TRANSMISSION  OF  PAPERS. 

Local  Officers,  by,  on  pr&cipe,  522. 
officers,  by,  to  other  officers,  522,  523. 
Masters,  by,  on  close  of  reference,  872,  1123. 

TRIAL.     See — JURY— OFFICIAL  REFEREE. 
adjournment  of,  714,  720. 

costs  of,  715. 

order  for,  to  add  parties  is  appealable,  121,  125, 
^  361. 

affidavits,  when  admissible  at,  665. 
amendment  at,  order  for,  unnecessary,  504. 
at  bar,  subject,  must  obtain  order  for,  702. 

Crown  entitled  to,  as  of  right,  702. 

notice  of,  to  be  given  to  Registrar,  703. 
begin,  right  to,  at,  710,  711. 
cause  lists,  how  to  be  made  out,  705. 

certificate  of  officer  attending,  judgment  may  be  entered  on,  718. 
costs  of  the  day,  side  bar  rule  for,  abolished,  160. 
counsel,  addresses  of,  at,  709,  710,  711. 

non-attendance  of,  at,  961. 
counter-claim,  proof  of,  at,  708. 
countermand  of  notice  of,  not  allowed,  704. 
County  Court  cases,  in  High  Court,  134,  135. 
County  Court,  at,  when  ordered,  133,  134. 
Court  may  order  different  modes  of,  699. 
damages,  continuing,  how  assessed  at,  714. 
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defendant  not  appearing  at,  707. 
defended  actions,  list  of,  to  be  made,  705. 

different  questions,  of,  in  different  modes,  145,  303,  413,  699-702, 

713,  7H. 

dismissal  of  action,  for  not  giving  notice  of,  600-G02. 
English  practice  as  to,  139. 
entry  of  action  for,  703.  704.  705. 

dismissal  of  action  for  default  in,  705 
fees  on,  705,  706. 
time  for,  703-705. 
equitable  claims,  mode  of,  139,  140,  141. 

issues,  mode  of,  713. 
evidence  omitted  at,  by  mistake,  etc.,  711,  712. 

no  ground  for  new  trial,  712. 
affidavits  when  admissible  as,  665. 
exclusion  of  witnesses  at,  709. 

parties  at,  709. 
exhibits  at,  how  marked,  717. 

list  of,  to  be  made,  717. 

not  to  be  delivered  out,  when  judgment  reserved, 

717. 
findings  at,  entry  of,  how  made,  718. 

indorsement  of,  on  record,  718. 
five  days'  notice  of,  when  sufficient,  703. 
further  consideration,  Judge  may  adjourn  for,  715. 
High  Court  cases,  of,  in  C.  C.  and  vice  versa,  134,  135,  719. 
indorsement  of  judgment  at,  on  record,  718. 
inspection,  by  Judge  at,  722. 

jury  at,  722. 
Judge  at,  powers  of,  132,  715. 

dispensing  with  jury,  must  proceed  to  try  case,  145. 
may  dispense  with  jury,  143,  144. 
inspect  property,  722. 
reserve  judgment,  715. 

set  aside  judgment  pronounced  for  default,  960, 

961. 

by,  cases  in  which  authorized,  139,  142. 
may  order  different  modes  of,  699. 
judgment,  at,  entry  of,  715-717,  718. 

Judge  may  order,  715,  716. 
staying,  717. 

indorsement  of,  on  record,  718. 
motion  against,  960. 
reservation  of,  715. 

setting  aside,  on  application  of  party  not  appear- 
ing, 960,  961. 
juror,  withdrawing,  effect  of,  146. 
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jury,  actions,  entry  of,  703,  704,  705.     See— JURY. 

fees  on,  705,  706. 
to  be  first  disposed  of,  130. 
answers  of  to  question  insufficient,  963. 
cases  which  must  be  tried  by,  140. 

may  be  tried  without,  139,  140,  141. 
disagreement  of,  at,  715,  962. 

action  may  be  dismissed,  962. 
dispensing  with,  139,  143,  144. 
how  held,  702. 

inspection  of  property  by,  722. 
Judges  may  dispense  with,  139,  143,  144. 
notice  for,  when  to  be  given,  139. 
consent  to  waive,  142. 

indorsement  of,  on  record,  142. 
effect  of,  142. 
form  of,  1386. 

omission  to  serve,  effect  of.  142. 
striking  out,  139. 
time  for  giving,  142. 
right  of  parties  to  have,  139,  141. 
special  application  for,  141. 
unanimity  of,  not  necessary,  717. 
view  by,  722.     See  infra — View, 
legal  and  equitable,  issues,  mode  of,  713,  714. 
modes  of,  139,  140. 

new,  motion  for,  961,  963.     See — NEW  TRIAL. 
non-appearance  of  parties  at,  707,  708. 
non-attendance  of  counsel  at,  961. 
solicitor  at,  961. 
non-jury  actions,  entry  of,  for,  703,  706. 

in  Toronto,  706. 

form  of,  706. 
may  be  entered  at  any  sittings,  133. 

except  in  York, 
133. 

nonsuit,  motion  for,  at,  715,  962. 
effect  of,  962 

plaintiff  has  no  right  to  demand,  962. 
when  it  may  be  set  aside,  962. 
notice  of,  698,  699,  703,  704,  719. 

at  bar,  to  be  given  to  Registrar,  703. 
countermand  of,  not  allowed,  704. 
County  Court  case  in  H.  C.  J.,  719. 
defendant  may  give,  698. 
dismissal  of  action  for  not  giving,  600,  699. 
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notice  of  filing,  when  necessary,  706. 
form  of,  1386. 

High  Court  case  in  C.  C.,  719. 
omission  of  plaintiff  to  give,  effect  of,  600,  699. 
short,  703. 
ten  days',  703. 
time  for  giving,  600,  698. 
Official  Referee,  reference  to,  for,  809,  810. 
omission  of  plaintiff  to  give  notice  of,  effect  of,  600,  699. 
orders  at,  how  signed,  786. 

for  amendment,  504. 

appealable,  121,  125,  361. 
place  of,  how  fixed,  692,  693. 

changing,  ground  for,  694-697. 
Judge  may  appoint,  699. 
statutory  provisions  as  to,  693,  694. 
plaintiff  not  appearing  at,  708. 
postponement  of,  714,  720. 
record,  for  use  of  Judge  at,  705. 

indorsement  of  judgment  on,  718. 
withdrawal  of,  706. 
yemanet,  704,  707. 

cannot  be  entered  elsewhere,  707. 

may  be  tried  at  subsequent  sittings,  707. 

notice  of  trial  must  be  given,  704. 

except   at   Toronto    non- 
jury  sittings,  707. 
when  triable  in  C.  C.,  720. 
reply,  right  of,  at,  709-711. 

Attorney-General's  right  of,  414,  711. 
restoring  cause,  struck  out  at,  600. 

separate,  of  different  issues,  may  be  ordered,  145,  303,  413,  699, 

700,  701,  702,  713,  714. 
short  notice  of,  703. 

sittings  of  H.  C.  J.  for,  how  regulated,  130-133. 
solicitor,  absence  of,  at,  961. 
ten  days'  notice  of,  703. 

computation  of,  704. 

undefended  actions,  list  of,  to  be  made,  705. 
venue,  when  local,  693,  694. 
verdict,  special,  Court  may  direct,  146,  147. 

general,  when  not  receivable,  146,  147. 
view,  by  jury,  722. 

affidavit  to  obtain,  722. 
deposit,  required  for,  722. 
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TRUST  AND  LOAN  CO. 

deeds  of,  how  executed,  906. 
TRUSTEE  ACT  (Imperial) 

application  for  advice  under,  155. 
jurisdiction  of  H.  C.  J.  under,  27. 
vesting  order  may  be  granted  under,  36. 
TRUSTEES.      See — PARTIES — PERSONAL.    REPRESENTATIVE — SALES 

BY  THE  COURT — STATUTE  OF  LIMITATIONS — TRUSTS. 
breach  of  trust,   by,   when   Statute  of  Limitations  no  defence, 

65,  66. 

conveyance  to  make  good,  not  fraudulent, 

1159. 

laches,  etc.,  when  a  bar  to  relief  for,  65. 

cestui  que  trust,  how  far  bound  by  judgment  against,  317,  321, 

322. 

represented  by,  317,  321,  322. 
compensation  for  services,  allowance  of,  850,  851,  852,  1117. 

priority  of,  to  claim  of  creditors,  852. 
costs,  paid  by,  when  recoverable,  848. 

Master  may  moderate,  849. 
liability  of,  as  to,  1255. 
lien  of,  for,  850. 
profit,  when  not  recoverable  by,  846,  848. 

covenant  by  mortgagor  to  pay,  invalid,  846. 
right  of,  as  to,  116,  1245,  1255. 

appeal  by,   in  respect  of,  116,  fl7. 
when  trust  invalid,  848. 

he  is  a  solicitor,  846,  848. 

severing    improperly    in    defence,    from    co-trustee,    1280, 

1281,  1465. 
when  entitled  to,  out  of  estate,  848,  1255. 

as  between  solicitor  and  client,  1255. 
not  entitled  to,  117. 
he  may  be  deprived  of,  1250,  1255. 

ordered  to  pay,  1250,  1255. 
expenses  of  bailiff,  etc.,  when  entitled  to,  847. 
executing  trust,  847. 
prior  to  costs,  850. 

infant,  form  of  judgment  against,  for  receipts,  during  infancy, 

351,  853. 

improvements  made  by,  allowance  for,  844,  846. 
insurance  premium,  when  entitled  to  recover,  847. 
interest,  liability  for,  828-832. 

on  advances  of,  to  trust  estate,  832. 
investment  by,  neglect  of,  829-831. 
duty  as  to,  838. 
losses  on,  liability  for,  838. 
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just  allowances,  Master  may  make,  828,  850-852. 

legacy  to,  851. 

lending  trust  fund  to  themselves,  831. 

lien  of,  for  costs  and  expenses,  850. 

limitations,  statute  of,  when  pleadable  by,  65,  66. 

maintenance,  payments  for,  when  allowed,  852. 

minor,  receiving  money  as,  liability  of,  353 ,  853. 

mortgagees,  when  entitled  to  profit  costs,  846,  848. 

neglect  and  default,  liability  of,  for,  828-832,  837-839. 

notice  to,  of  assignment,  unavailing  as  to  fund  in  Court,  223. 

occupation  rent,  liability  for,  842. 

parties,  to  actions  by,  or  against,  346,  347-353. 

power  by  will,  to  charge  for  services,  effect  of,  849. 

profits  made  by,  out  of  trust,  liability  to  account  for,  829,  830. 

receiver,  when  appointed  in  place  of,  938. 

remuneration,  legacy  to,  prima  facie  intended  as,  851. 

services,  professional,  allowance  for,  849. 

severing,  improperly,  costs  of,  1280,  1281,  1465. 

solicitors  acting  as,  when  entitled  to  costs,  848. 

not  entitled  to  costs,  846,  848. 

solicitors  receiving  costs  from,  out  of  estate,  not  liable  to  refund, 

849. 
wilful  neglect  and  default,  liability  for,  828-832,  837-839. 

TRUSTS. 

action  for  execution  of,  against  absent  defendant,  283-285. 
cestui  que  trust,  how  far  bound  by  judgment  against  trustee,  317, 

321,  322. 
chattels  personal,  of,  v  riting  unnecessary,  18. 

real,  of,  writing  necessary,  18. 
execution  of,  parties  to  action  for,  346-353. 
foreign,  execution  of,  when  decreed,  352. 
jurisdiction  of  H.  C.  J.  as  to,  15,  17. 
lands  in  foreign  country,  of,  18. 

U. 

UPSET  PRICE.     See— SALES  BY  THE  COURT. 

ULTRA  VIRES. 

order  of  Court  when,  disobedience  not  punishable,  93. 

UNDERTAKING.     See— SOLICITOR. 

UNDUE  INFLUENCE. 

wills  may  be  declared  void,  if  obtained  by,  38,  39. 
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V. 

VACATIONS. 

Chambers,  to  be  held  during,  237. 
Christmas,  duration  of,  534. 

pleadings  may  be  amended,  or  deliverer1    in,  529. 
Court  to  be  held  during,  237. 
how  to  be  fixed,  110. 
Judges  to  take  business  in,  237. 
Long,  duration  of,  534. 

not  to  be  computed  in  time  for  pleading,  529. 

pleadings  not  to  be  amended,  or  delivered,  in,  except  by 

consent,  529. 

notice  of  appeal,  when  computed  in  time  for  giving,  529. 
office  hours  in,  188. 
time  for,   534,    535. 

of,  not  to  be  reckoned  for  taking  certain  proceedings,  529. 

VENDOR  AND  PURCHASER.     See— ABSTRACT  OF  TITLE— PUR- 
CHASER— SALES  BY  THE  COURT — SPECIFIC  PERFORMANCE. 
lien  of  vendor  against  Ry.  Co.,  how  enforced,  557. 
purchase  money,  interest  recoverable  on,  840. 
Railway  Co.,  right  of  vendor  against,  how  enforced.  557. 
rents,  account  of,  between,  840. 
rescission  of  contract  with  Ry.  Co.,  when  ordered,  557. 

VENUE.     See— PLACE  OF  TRIAL. 
changing,  694-697. 
County  Court,  action  in,  jurisdiction  of  Master  in  Chambers,  to 

change.  205. 
local,  how  far  abolished,  693,  694. 

VERDICT.     See— NEW  TRIAL. 

Divisional  Court,  power  of,  to  enter,  768. 
general,  when  not  receivable,  146,  147. 
interest  on,  150. 
motion  against,  963-973. 

in  County  Court  action  tried  in  H.  C.  J.,  719. 

High  Court  action  tried  in  C.  C.,  719. 
questions  to  be  answered  in  lieu  of,  146,  147. 
setting  aside,  963-973. 
special,  when  it  may  be  required,  146,  147. 

VESTING  ORDER.     See— SALES  BY  THE  COURT. 
costs  of,  901. 
effect  of,  35. 
entry  of,  required,  788. 
evidence  on  which  granted,  35. 
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VESTING  ORDER— Continued. 
ear  parte,  when  granted,  35. 
infant's  land,  of,  when  sold  by  Court,  36. 
jurisdiction  of  H.  C.  J.  to  grant,  34,  35. 
purchaser  entitled  to  take,  901. 

costs  of,  901. 

not  bound  to  accept,  35,  36. 

taking,  effect  of,  35. 
Trustee  Act,  power  to  grant  under,  36. 

VEXATIOUS  DEFENCE. 

in  actions  to  recover  land,  720,  721. 

VIEW.     See — INSPECTION — JURY. 


W. 

WAIVER. 

proceedings  amounting  to,  281,  282,  296.  498,  499,  951,  1004. 

WARD  OF  COURT.     See— INFANT. 

WASTE. 

equitable,  22,  66. 

tenant  for  life,  when  liable  for,  22,  66. 
legal,  22. 

legal  owner,  by,  restraining,  22. 
mortgagee,  when  restrained  from,  22. 
mortgagor,  when  restrained  from,  22. 
pendwite  lite,  when  restrained,  22. 
permissive,  23. 

staying,  jurisdiction  of  H.  C.  J.  as  to,  15,  22. 
tenant  for  life,  when  restrained  from,  22. 
tenant  in  tail,  will  not  be  restrained  from,  23. 
threatened,  may  be  restrained,  22. 

WEEKLY  COURT. 

at  Toronto,  232,  233. 

cause  list  for,  233. 

clerk  of,  196. 

papers  for,  where  filed,  233. 

transmission  of  from  Local  Offices,  233. 
London,  and  Ottawa,  233. 

business  to  be  taken  at,  233. 
documents  used  before,  to  be  returned  to  proper  office,  523,  524. 

WENTWORTH. 

three  sittings  of  H.  C.  J.  to  be  held  annually,  in,  132. 
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WILFUL  NEGLECT  AND  DEFAULT. 

agent,  liability  for,  840. 

bailiff,  liability  for,  840. 

evidence  of,  at  trial,  not  necessary,  827. 

executors,  liability  for,  837-839. 

fraud,  persons  in  possession  by,  not  liable  for,  841. 

Master  may  inquire  as  to,  828,  836-840. 

without  special  direction,  828,  836. 
mortgagee  in  possession,  liability  for,  839,  840. 
partners,  not  liable  for,  840,  841. 
personal  representative,  liability  for,  837-839. 
pleadings,  allegation  of  in,  not  necessary,  827. 
purchaser  for  value,  evicted  by  better  title,  not  liable  for,  841. 
sums  charged,  by  reason  of,  to  be  distinguished  in  report,  865. 
tenant  for  life,  not  liable  for,  841. 
tenant  in  common,  not  liable  for,  841. 
trustee,  liability  of,  for,  837-840. 
vendor,  liability  of,  for,  840. 

WILLS. 

jurisdiction  of  H.  C.  J.  as  to,  38,  39. 

misdescriptions  in,  how  far  remediable  under  Q.  T.  Act   1152. 

WINDING-UP  PROCEEDINGS. 

service  of,  out  of  jurisdiction,  291. 

WITNESS.     See — AFFIDAVITS— COMMISSION    TO    TAKE    EVIDENCE- 
CROSS-EXAMINATION* — EVIDENCE— MASTER— SUBPCENA 
absent,  order  for  examination  of,  667,  668. 

See — COMMISSION  TO  TAKE  EVIDENCE. 
affidavits  of,  when  admissible,  665-667,  671. 

at  trial,  665-667. 
attendance  of,  in  support  of  motion,  may  be  ordered,  105. 

how  procured,   673. 

for  discovery  may  not  be  ordered,  670. 
to  produce  documents,  may  be  ordered,  674. 
bench  warrant  against,  664. 

form  of,  1399. 
costs  of,  1288. 

default  of,  how  punished,  674. 
depositions   of,   filing,   667. 

may  be  proved  by  certified  copies,  670. 
discovery,  examination  of,  for,  may  not  be  ordered,  670. 
disobedience  of  order  to  attend  for  examination,  673,  674. 

produce  documents,  673,  674. 

documents,  attendance  of,  to  produce,  may  be  ordered,  674 
production  of,   by,  before  trial,  674. 
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'  examination  of,  may  be  ordered,  667. 
de  bene  esse,   669. 
in  Master's  office,  854,  855. 
examination  of,  in  support  of  motion,  673. 
exclusion  of,  at  trial,   709. 
fees  to  be  paid  to,  tariff  of,  1496-1499. 

public  office,  producing  documents,  153,  1275. 
action,  lies  for,  1499. 

Master's  office,  evidence  of,  when  to  be  given  vivd  vooe,  667. 
motion,  in  support  of,  may  be  examined,  673-675. 
non-attendance  of,  664,  665. 

opposite  party  as,  664. 
notice  of  examination  of,  in  support  of  motion,  673. 

opposite  party,  as,  at  trial,  664. 
open  Court,  to  be  examined  vivd  voce  in,  665. 
out  of  jurisdiction.     See — COMMISSION  TO  TAKE  EVIDENCE. 
party,  may  be  examined  as,  673. 

notified  to  attend  trial  as,  664. 

prisoner,  how  brought  up  to  give  evidence  at  trial,  662. 
public  officers,  fees  of,  as,  153,  1275. 
subpoena  to,  662,  663. 

in  Master's  office.  855. 
vivd  voce,  to  be  examined,  665-667. 
warrant  for  arrest  of,  form  of,  1399. 

WORDS,  INTERPRETATION  OF. 

"  Accountant,"  187. 

"  action,"  187. 

"  appellant,"  978. 

"  as  between  solicitor  and  client,"  1466. 

"  at   least,"   525. 

"attachment,"  1021. 

"  between  solicitor  and  client,"   1406. 

"cause,"  3. 

"  clear  days,"  2,  525. 

"  County  Court,"  187. 

"  Court  or  a  Judge,"  187. 

"debtor,"  1020. 

"execution,"  1220. 

"execution  creditor,"  1220. 

"  folio,"  506. 

"  following  event,"  1257. 

"forthwith,"  298. 

"  insolvent  circumstances,"  1161 . 

"interlocutory  costs,"  1283. 
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WORD  S — Continued. 

"  issuing  execution,"   1021. 

"Judge,"    186,    187. 

"judgment,"   1020. 

"judgment    creditor,"    1020. 

"  judgment  debtor,"  1020. 

"jurisdiction,"   284. 

"  just  or  convenient,"  80,  81. 

"  Master,"  in  Rules,  818. 

"month,"  524. 

"office  copy,"  506. 

"Official  Guardian,"  187. 

"party,"  3. 

"party  affected,"  538. 

"  party  chargeable,"   1301. 

"  party  to  a  cause  or  matter,"  978. 

"pending  matter,"  64. 

"  perishable  property,"  1218. 

"  petitioner,"  2. 

"plaintiff,"    2. 

"  prolonged  account,"  810. 

"  proper  officer,"  3. 

"  Sheriff,"  in  Rules,  1220. 

"  special  circumstances,"  1302. 

"  true  copy,"  507. 

"  unjust  preference,"   1162. 

"  within  the  jurisdiction,"  284. 

"  writ  of  execution,"  1021,  1220. 

"  year,"  524. 

WRIT.    See — EXECUTION — SEQUESTRATION — WRIT  OP   SUMMONS. 
of  attachment  against  absconding  debtor,  order  in  lieu  of,  1189. 

capias  ad  res.  abolished,  241.  1169. 

certforari  abolished,  1220. 

habeas  corpus,  service  of,  507. 

injunction  abolished,  1215. 

mandamus  abolished,  1206. 

original,  need  not  be  shown,  unless  demanded,  512. 

possession,    1025-1027. 

prohibition,   abolished,   1198. 

replevin,  abolished,  1198. 
return  of,  order  for,  how  issued,  1053,  1054. 
search  for,  authorized,  184. 

fees  payable  on,  184. 

absconding  debtor,  in  action  against,  241. 
J.A.— 113 
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absent  defendant,   service  on,   when  authorized,  265,  267,  268, 

283-292. 

account,  claim  for,  how  indorsed,  259. 
action  to  be  commenced  by,  240. 
address,  of  plaintiff  suing  in  person,  to  be  indorsed,  249. 

solicitor  issuing,  to  be  indorsed,  249. 
agent  of  solicitor  issuing,  address  to  be  indorsed,  249. 
allowance  of  service  of,  out  of  Ontario,  283-292. 
amended,  service  of,  500-502. 
amendment  of,   499-502. 

aftor  service,  out  of  Ontario,  291. 

judgment,  502. 
on  adding  defendants,  369. 
when  wrong  form  served,  244. 
appearance  to,  time  for,  294,  295. 

Attorney-General,  fiat  of,  when  necessary  for  issue  of,  241,  415 
capias  a-d  respondendum,  abolished,  241. 
claim  to  be  indorsed  on,  240,  241. 
concurrent,  when  to  be  issued,  240,  245,  246,  247. 

issuing  nunc  pro  tune,  244. 
contents  of,  240. 

copy  of,  to  be  filed  on  issuing,  243. 
costs,  claim  for,  when  to  be  indorsed,  258. 
date  of,  243. 

irregularity  in,  243. 
service  of,  to  be  indorsed,  269,  270. 
dower,    in    action    for,    241. 

indorsement  of  claim  for,  260. 
entry  of,  in  Process  Book,  244. 

flat  of  Atty.-General,  when  necessary,  for  issue  of,  241,  415. 
firm,  dissolved  before  action,  how  to  be  served  with,  397,  398. 

service  of.    See  infra— service. 

foreclosure  action,   indorsement  of  claim,  >n,  259,  260. 
foreign  corporations,  service  on,  275,  276,  282. 
foreigner,  how  to  be  served  with,  292,  293. 
form  of,  240,  245. 

for  service  in  Ontario,  244,  1347. 

out  of  Ontario,  245,   1349. 
indorsement  of,  amendment  of,  258,  501,  502. 

address  of  plaintiff,  or  solicitor,  249. 

when  action  on  behalf  of 

class,   249. 
claim  on,  240,  241,  258,  259,  501. 

See  infra — special  indorsement. 
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indorsement  of,  date  of,  service  of  writ,  296,  270. 
forms  of,  1350-1377. 
in  actions  on  behalf  of  a  class,   242. 

in  representative  character,   242. 
injunction  to  be  specifically  claimed  in,  241. 
liquidated  demands,  252-255,  258. 
receiver,  to  be  specifically  claimed  by  98. 
Sheriff,  by,  of  receipt,  269. 
special,   when  authorized,   252-258. 
infant,  how  served  on,  270-273. 
information,  in  action  in  the  nature  of,  241. 
injunction,  claim  for,  to  be  indorsed,  241. 
irregular,  in  date  or  teste,  243. 
issue  of,  242,  243. 

in  actions  to  repeal  patents,  415. 
issued  same  day  as  cause  of  action  accrued,  243. 

without  authority,  260,  261. 
Us  pendens,  certificate  of,  136. 
vacating,  136-138. 

lost,  duplicate  of,  may  be  issued,  247. 
lunatic,   service  of,  on,  273. 
mandamus,  claim  for,  to  be  indorsed,  241. 
married  woman,  how  served  on,  270. 
mortgage  actions  indorsement  of  claim  in,  259,  260. 

See — MORTGAGE  ACTIONS. 
next  friend,  cannot  issue  in  person,  250,  341. 
notice  in  lieu  of,  how  served,  306. 
form   of,    1350. 
when  to  be  served,  292,  293. 

number  of,  to  be  entered  in  Procedure  Book,  244. 
Official  Guardian,  when  to  be  served  on,  for  infants,  270,  271. 
officers  who  may  issue,  242,  243. 

original,  when  it  need  not  be  shown  at  time  of  service,  512. 
parties  added  by  amendment,  service  on,  359,  369. 

date  of  commencement  of  action 

as  against,  359. 

character  in  which  they  sue,  or  are  sued,  to  be  stated  in, 

240. 
names  of  all,  to  be  stated  in,  240. 

See — PARTIES. 

place  of  issue,  to  be  noted  in  margin,  243. 
plaintiff,  address  of,  to  be  indorsed,  249. 
receiver,  claim  for,  to  be  indorsed,  241. 
renewal  of,  247,  248. 

effect  of,  as  to  Statute  of  Limitations,  247. 
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renewal  of,  evidence  of,  247,  249. 
replevin  action,  service  of,  in,  1203. 
sealing  of,  243. 
service  of,  within  Ontario,  263-277. 

acceptance  of,  by  solicitor,  263. 
actions  to  recover  land,  how  effected  in, 

264. 

affidavit  of,  form  of,  269,  1364. 
appearance,  how  far  a  waiver  of  right 

to  object  to,  281. 
date  of,  to  be  indorsed,  269,  270. 
dispensing   with,    263. 
form  of  writ,  for,  244,  1347. 
indorsement  of  date  of,  269,  270. 

amendment   of, 
270. 

omission        of, 
269. 

on  corporations,  274,  275,  276,  282. 
agent  of,  firm,  399. 

notice  required,   in  case 

of,  400. 

defendant  whose  whereabouts  unknown, 
265,  267,  268. 
infants,   270,    271. 

personal,    when   necessary,   271, 

272. 

firms,   393-400. 
lunatics,   273,  274. 
manager  of  business,  269,  396,  399. 

notice  required,  in  case  of,  400. 
married  women.  270. 
Official  Guardian,  270.  271. 
partners,  393-400. 

sued  in  firm  name,  393-400. 
person,    carrying    on    business    in    some 
other  name  than  his  own,  406,  407, 

409. 
solicitor,    263. 

acceptance  of,  263. 
mileage  for,  when  allowed,  269,  1287. 
personal,  263,  264. 
Sheriff  neglecting  to  make,  269. 
substituted,  265,  266,  268,   269. 
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service  of,  witMn  Ontario— Continued. 

substituted,  costs  of  motion,  268. 

equivalent  to  personal  service, 
268. 

setting  aside,  267,  268. 
when  not  allowed,  266. 
time  for,  264. 
without  Ontario,  277,  283-291. 

affidavit  for  leave   to   effect,   requisites 

of,  279. 

amendment  of  writ,  after,  291. 
appearance  after,  effect  of,  281. 
date  of  to  be  indorsed,  269,  270. 
foreigner,  how  to  be  served,  292,  293. 
service  of  writ  on,  void,  293. 
substitutional,  282,  293. 
form  of  writ,  for,  245,  1349. 
jurisdiction  to  authorize,  283-290. 
leave  for,  necessary,  279. 

affidavit  to  obtain,  requisites 

of,   279. 

notice  in  lieu  of  writ,  when  to  be  served, 

292,  293. 

setting  aside,  280,  281. 
statement  of  claim,  to  be  served  with,  293. 
Statute  of  Limitations,  not  affected  by, 

right  to  make,  282. 
substitutional,  may  be  ordered,  282,  293. 

how  effected,  282. 
waiver  of  right  to  object  to,  281. 
when  refused,  283,  284,  286,  287,  288, 

289. 

setting  aside,  244,  245,  267,  268,  280,  281. 
Sheriff,  indorsement  of  receipt  by,  269. 

omission  to  serve,  effect  of,   269. 
refusal  of,  to  redeliver,  effect  of,  269. 
solicitor,  address  of,  to  be  indorsed  on,  249. 

to  state  on  demand  whether  issued  by  him,  260. 
special  indorsement,  form  of,  252. 

action  to  recover  land,  in,  252,  257. 
claims  which  may  be  included  in,  252,  253, 

256,  257. 

costs,  occasioned  by  omitting,  1268. 
J.A.— 114 
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special  indorsement,   insufficiency,   instances  of,  255. 
omission  of,  1268. 
judgment  on.    See — JUDGMENT. 
use  of,  optional,  253. 

statement  of  claim,  when  to  be  served  with,  293. 
substitutional  service  of,   within  jurisdiction,  265-268. 

without  jurisdiction,  282. 
teste    of,    243. 

irregularity  in,  243. 
title  of  action,  to  contain,  240. 

Y. 

YORK. 

Judge  of,  not  to  be  a  Local  Judge  of  H.  C.  J.,  178. 
sittings  of  H.  C.  J.  to  be  held  in,  131. 
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